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*  CHAPTER   XXX. 

Of  MAKING  UP,  and  entering  the  Issue  :  and  of  the  Rolls  of  the  Courts  ; 
ivith  the  MANNER  of  BRINGING  m,  and  docketing  them. 

An  issue  is  defined  to  be  a  single,  certain,  and  material  point,  issuing  out 
of  the  allegations  or  pleadings  of  the  plaintiff  and  defendant  ;(a)  but  it  more 
commonly  signifies,  the  entry  of  the  allegations  or  pleadings  themselves : 
And  it  is  either  in  law,  upon  a  demurrer  ;  or  in  fact,  which  is  triable  by 
the  court,  upon  nul  tiel  record,  or  by  a  jury,  upon  pleadings  concluding  to 
the  country. 

An  issue  in  fact  triable  by  a  jury,  is  either  such  as  arises  in  the  course  of 
an  adverse  suit,  or  is  directed  by  some  court  of  law  or  equity,  or  framed 
under  the  authority  of  an  act  of  parliament,  for  the  trial  of  a  disputed 
question ;  which  latter  is  called  a  feigned  issue. (J)  Two  or  more  issues 
are  sometimes  joined  in  the  same  cause  ;  as  where  the  defendant  demurs 
and  pleads  to  different  counts  of  a  declaration,  or  the  plaintiff  demurs  and 
replies  to  different  pleas,  or  where,  in  an  action  against  two  or  more  de- 
fendants, they  appear  by  different  attorneys,  and  sever  in  pleading.(c)  In 
these  cases  there  is  only  one  trial  of  the  issues  in  fact ;  and  the  jury  who 
try  them  assess  the  damages  for  the  whole  cause  of  action,  or  against  all  the 
defendants,  absolutely,  if  the  other  issues  have  already  been  determined  in 
favour  of  the  plaintiff,  or  otherwise  eo7iditionally ,  provided  judgment  shall 
be  afterwards  given  for  him. 

The  issue,  as  dependent  on  the  pleadings,  is  general  or  special.  In  the 
King's  Bench,  in  every  action  wherein  the  defendant  pleads  the  general 
issue,  or  demurs  generally  to  the  declaration  ;  on  a  plea  of  jjlene  adminis- 
travit,  by  an  executor  or  administrator  ;  in  debt,  when  the  defendant  pleads 
a  special  non  est  factum,  comperuit  ad  diem  to  a  bail  bond,  or  nul  tiel 
record  to  an  action  on  a  judgment  or  recognizance  ;  in  covenant,  when  his 
plea  concludes  to  the  country ;  and  in  trespass,  when  he  pleads  son  assault 
demesne,  liberum  tenementum,  or  not  guilty  to  a  new  assignment ;  the 
issue  is  made  up  by  the  attorneys ;  who  likewise  make  up  all  issues  and  de- 
murrers upon  writs  of  error,  scire  facias,  and  audita  querela,  and  replead- 
ers, or  other  matters  formerly  entered  of  record.(cZ)  And  upon  a 
*general  demurrer  to  a  plea  of  nil  debet,  in  an  action  of  debt  on  [  *718  ] 
bond,  the  demurrer  book  is  made  up  by  the  plaintiff's  attorney, 
and  not  by  the  clerk  of  the  papers. (aa)  In  all  other  cases,  both  l3y  bill  and 
original,  in  the  King's  Bench,  the  issue,  or,  as  it  is  commonly  termed,  the 
paper  book,  or,  upon  an  issue  in  law,  the  demurrer  book,  is  made  up  by 
the  clerk  of  the  papers  •,{bb)  who  charges  the  plaintiff's  attorney  eight  pence 

(fl)  Co.  Lit.  126,  a.  (i)  Append.  Chap.  XXX.  §  57. 

(c)  See  further,  as  to  issues,  1  Chit.  PL  4  Ed.  565,  &c. 

[d)  R.  T.  12  W.  in.  a.  K.  B. 

{aa)  5  Barn.  &  Cres.  766.     8  DowL  &  RyL  609,  S.  C, 
[bb)  Say.  Rep.  97;  but  see,  2  Str.  1266. 


718  OF  MAKIXa  UP,  AND 

'per  folio  for  tlie  -whole  book,  vaAfour  pence  j:»gr  folio  for  all  the  pleadings 
subsequent  to  the  declaration,  of  which  the  plaintifi"'s  attorney  furnishes 
him  -with  a  copy.  In  the  Common  Pleas,  the  issue  is  in  all  cases  made  up 
by  the  plaintiff's  attorney,  or,  in  country  causes,  by  his  agent. 

Formerly,  when  the  plaintiff  in  his  replication  concluded  to  the  country, 
or  demurred,  the  issue,  in  the  King's  Bench,  could  not  have  been  made  up, 
till  a  four-day  rule  had  been  given  and  expired,  to  rejoin,  or  join  in  demur- 
rer ;  but  the  practice  in  this  respect  is  now  altered,  it  being  a  rule  in  that 
court,  that  "  in  all  special  pleadings,  when  the  plaintiff  take  issue  upon  the 
defendant's  pleading,  or  traverses  the  same,  or  demui'S,  so  as  the  defendant 
is  not  let  in  to  allege  any  new  matter,  the  plaintiff  may  make  up  the  paper- 
book,  without  giving  a  rule  to  rejoin  ;"(c)  but  otherwise  a  rule  must  be  given 
for  that  purpose,  unless  the  defendant  be  bound,  by  a  judge's  order,  to 
rejoin  gratis.  If  the  plaintiff  will  not  make  up  the  paper-book,  it  may  be 
made  up  by  the  defendant :  and  a  rule  may  it  seems  be  given  thereon  by 
the  master  for  the  plaintiff  to  enter  the  issue  of  record  ;  or  in  default  thereof, 
that  it  may  be  entered  by  the  defendant :((?)  But  the  more  usual  way  is, 
for  the  defendant  to  rule  the  plaintiff  to  enter  the  issue  ;  and,  on  his  neglect- 
ing to  do  so,  to  sign  a  judgment  of  non  i^ros. 

In  the  Common  Pleas,  when  the  defendant's  plea  concludes  to  the  coun- 
try, the  plaintiff  may  add  the  similiter  forthwith,  and  make  up  and  deliver 
the  issue,  with  notice  of  trial ;  but  when  the  plaintiff's  replication  concludes 
to  the  country,  he  cannot  regularly  make  up  the  issue,  without  previously 
giving  a  four-day  rule  to  rejoin,  unless  the  defendant  be  under  terms  of  re- 
joining ^raf/.9.  It  is  not  unusual,  however,  for  the  plaintiff's  attorney,  in 
such  case,  to  make  up  the  issue  forthwith,  and  deliver  it  with  notice  of  trial : 
And  where  he  had  added  a  similiter  to  the  replication,  and  delivered  the 
issue,  with  notice  of  trial,  to  the  defendant's  attorney,  who  accepted  it,  but 
did  not  pay  the  issue  money,  in  consequence  of  which  the  plaintiff's  attor- 
ney signed  judgment,  without  giving  a  rule  to  rejoin,  the  com't  held  the 
judgment  to  be  regular,  after  consulting  the  prothonotary,  who  said  that  the 
practice  was  not  to  give  a  rule  to  rejoin,  where  the  defendant  had  accepted 
the  issue,  with  a  similiter  added  by  the  plaintiff,  and  not  struck  it  out.(g) 
In  this  case  therefore,  if  the  defendant's  attorney  be  not  under  terms  of 
rejoining  gratis,  and  do  not  mean  to  accept  the  issue,  he  should 
[  *719  ]  immediately  strike  out  the  similiter,  and  return  the  *issue,  with 
a  notice  indorsed  thereon  that  he  has  struck  it  out,  and  will  file 
a  demurrer  in  the  office,  or  that  he  will  accept  it  as  a  replication  only,  and 
insist  on  a  four-day  rule  to  rejoin, («) 

The  issue  contains  an  entry  or  transcript  of  the  declaration,  and  other  sub- 
sequent pleadings  ;(&)  and,  in  actions  by  bill  in  the  King's  Bench,  should  be 
made  up  of  the  term  in  which  it  is  joined. (cc)  And  it  is  prefaced  in  that 
court,  with  a  memorandum,  stating  the  exhibiting  of  the  bill,  and  that  there 
are  pledges  for  the  prosecution  of  \i.{cld)  The  reason  for  a  memorandum  is, 
that  proceedings  by  bill  Avere  formerly  considered  as  the  bye  business  of  the 
court  :[ee)  And  it  varies  in  four  cases ;  first,  when  the  issue  is  of  the  same 


S: 


(c)  E.  T.  1  Geo.  II.  a.  K.  B.     And  for  the  practice  on  the  croicn  side,  see  G  East,  586. 
\d)  E.  E.  11  W.  III.  («),  K.  B. 

(e)  1  H.  Blac.  254.   Bnt  note,  this  Tras  before  the  rule,  by  which  judgment  is  not  allowed 
to  be  signed  for  non-payment  of  the  issue  money. 

(«)  Append.  Chap.  XXX.  §  39.  {b)  Id.  |  1,  &c.  (cc)  3  East,  204. 

{dd)  Append.  Chap.  XXX.  §  1,  &c.  {ee)  Gilb.  G.  P.  47. 
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term  in  which  the  cause  of  action  accrued ;  secondly,  when  it  is  of  a  term  . 
subsequent  to  the  cause  of  action ;  hut  of  the  same  term  with  the  declaration ; 
thirdly,  when  it  is  of  a  term  subsequent  to  the  declaration,  and  within  four 
terms  after :  fourthly,  when  it  is  more  than  four  terms  after  the  declaration. 
In  the  first  case,  the  memorandum  is  special,  stating  the  bill  to  have  been 
exhibited  on  a  particular  day  in  term,  after  the  cause  of  action  accrued : 
In  the  second  case,  it  states  the  bill  to  have  been  exhibited  on  the  first  day 
of  the  term  in  which  the  declaration  was  delivered :  In  the  third  and 
fourth  cases,  it  pursues  the  fact,  but  with  this  difi'erence,  that  in  the  third 
case,  the  term  of  exhibiting  the  bill  is  referred  to  as  last  part,  and  in  the 
fourth,  as  in  a  certain  year  of  the  king's  reign.(/) 

When  the  proceedings  are  entered,  in  the  King's  Bench,  with  a  general 
memorandum,  which  relates  to  the  first  day  of  term,  and  the  cause  of 
action  appears  in  evidence  to  have  arisen  after  the  first  day  of  term,  the  plain- 
tiff may  produce  the  writ  in  order  to  show  that  it  was  really  sued  out  sub- 
sequent to  the  cause  of  action  \[g)  or  his  attorney  may,  it  seems,  produce 
the  draft  of  the  bill,  and  prove  that  it  was  in  fact  filed  on  a  subsequent 
day.(7i)  And  where,  in  a  similar  case,  the  fact  complained  of  was  admitted 
by  the  defendant's  plea  of  son  assault  demesne,  the  court  held  it  to  be  well 
enough ;  for  the  plaintiff  need  not  give  any  evidence  on  this  plea,  unless 
to  aggravate  damages ;  and  the  court  will  not  nonsuit  him ;  because  it  is 
amenable  by  a  new  bill.(2')  In  like  manner,  when  the  defendant  pleads 
plene  adm{mstravit,{k)  or  a  tender,{l)  &c.,  he  has  a  right  to  set  up  the  fact 
against  the  fictitious  relation,  in  order  to  support  his  plea. 

*After  verdict,  a  general  memorandum,  by  which  the  cause  of  [  *720  ] 
action  appears  to  have  arisen  after  the  action  brought,  has  been 
allowed  to  be  rectified,  by  an  examination  of  the  real  time  of  filing  the  bill,(a) 
or  of  the  bail,  (5)  to  which  the  bill  relates ;  but  the  better  and  more  usual  way 
is  to  file  a  new  bill,  and  amend  by  it:(c)  and  this  may  be  done  even  in  a  qui 
tarn  action. (f/)  In  a  modern  case,(e)  the  cornet  gave  the  plaintiff  leave  to 
amend  the  bill  filed,  by  inserting  a  special  memorandum  of  the  day  of  filing 
the  same,  and  to  carry  in  a  new  roll  agreeable  to  the  amended  bill,  and  to 
make  the  transcript  conformable  to  the  new  roll,  even  after  a  writ  of  error 
brought,  on  payment  of  costs :  But  such  an  amendment  cannot  we  have 
seeTi,{ff)  be  made,  after  the  proceedings  are  entered  on  record,  without  leave 
of  the  court.  And,  after  obtaining  the  paper  book  from  the  clerk  of  the 
papers,  with  a  memorandum  of  the  term  generally,  corresponding  with  the 
declaration,  neither  party  has  a  right  to  amend  it,  by  making  a  special  memo- 
randum of  the  day  of  the  delivery  of  the  declaration,  without  an  order  for 
leave  to  amend. (^^)    It  is  now  settled,  however,  that  to  entitle  the  declara- 

(/)  1  Wms.  Saund.  5  Ed.  40,  (1).     2  Wms.  Saund.  5  Ed.  1,  (1). 

{g)  1  Blac.  Rep.  312.  3  Bur.  1241,  S.  0.  Pugh  v.  Martin,  H.  24  Geo.  III.  K.  B.  1  Bos. 
&  Pul.  263.  Forrest,  110.  5  Esp.  Rep.  163.  2  Wms.  Saund.  5  Ed.  1,  (1).  2  Chit.  Rep.  2n. 
5  Barn.  &  Aid.  847.     1  Do^n-l.  &  Ryl.  488,  S.  C.  [h)  3  Stark.  Ni.  Pri.  138. 

{i)  2  Syr.  1271.    1  Wils.  171,  S.  0.  (//)  1  Sid.  432. 

{I)  Cowp.  456.  5  Barn.  &  Cres.  149.  7  Dowl.  &  Ryl.  729,  S.  0.  Ante,  146;  but  see  4 
Esp.  Rep.  72. 

{a)  1  Sid.  373.  2  Keb.  368,  S.  C.  1  Vent.  135.  2  Lev.  13.  2  Keb.  790,  S.  C;  and  see 
Carth.  114.     1  Show.  147,  S.  0. 

(b)  1  Sid.  432.     2  Lev.  176.    T.  Jon.  87.    3  Keb.  693,  S.  0. ;  but  see  Carth.  113. 

(c)  1  Str.  583.    2  Str.  1151,  1162.    1  Wils.  104;  but  see  6  Durnf.  &  East,  129. 
{d)  Lloyd  T.  Skutt,  T.  23  Geo.  III.  K.  B. 

(e)   7  Durnf.  &  East,  474.    1  East,  135,  S.  C.  cited.  (/)  Ante,  322. 

{gg)  1  Chit.  Rep.  336;  and  see  1  Maule  &  SeL  232.  1  Chit.  Rep.  45.  2  Barn.  &  Aid.  472. 
1  Chit.  Rep.  277,  S.  C.    Ante,  715. 
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tlon  of  a  term  generally  is  no  error,  though  the  cause  of  action  be  stated 
therein  to  have  accrued  after  the  first  day  of  the  term.{hh) 

If  the  plea  be  of  a  term  subsequent  to  the  declaration,  the  issue  by  hiU, 
in  the  King's  Bench,  contains  the  entry  of  an  imparlance  ;{i)  which  we 
have  seen,  is  general  or  special.  When  a  special  imparlance  is  necessary, 
to  enable  the  defendant  to  plead  any  particular  plea,  it  must  be  entered  in 
the  issue ;  but  otherwise  the  entry  of  a  general  imparlance  is  sufficient : 
And  it  is  not  necessary  to  enter  more  than  one  imparlance,  though  several 
terms  have  intervened  between  the  declaration  and  the  plea.(^')  When  the 
replication  is  of  a  term  subsequent  to  the  plea,  it  is  usual  for  the  clerk  of 
the  papers  to  insert  continuances  in  the  paper-book  ;  but  this  does  not  seem 
to  be  necessary. (A;) 

There  is  no  imijarlcmce  roll  in  the  King's  Bench :  But  in  the  Common 
Pleas,  when  an  original  is  actually  issued  in  the  first  instance,  (which  how- 
ever is  seldom  the  case,)  or  the  proceedings  are  by  hill  filed  against  an  at- 
torney, or  member  of  the  house  of  commons,  if  the  defendant  be  entitled 
to  an  imparlance,  it  is  entered  on  a  roll,  called  the  imparlance  roll,  which 
is  made  up  of  the  term  the  original  writ  is  returnable,  or  bill  filed ;  and 
contains  an  entry  of  the  declaration  or  bill,  and  of  the  defendant's  ap- 
pearance thereto,  with  the  prayer  and  grant  of  an  imparlance. (?)  And 
where  the  issue  on  a  proceeding  by  hill  of  Easter  term,  was  made 
[  *721  ]  up  and  ^delivered  of  Trinity  term,  and  the  whole  proceedings 
appeared  thereby  to  be  of  that  term,  without  any  continuance 
from  Easter  to  Trinity,  or  any  alias  2)^'out  patet,  which  was  conceived  to 
be  irregular,  the  court  overruled  the  objection  ;  and  thought  the  continu- 
ance, or  alias  p>roiit  p>citet,  was  not  necessary  in  the  issue  paper,  but  might 
be  entered  at  any  time  upon  the  roll.(rt) 

After  the  declaration,  or  imparlance,  if  there  be  one,  the  pleadings  are 
next  copied,  in  their  proper  order,  beginning  each  Avith  a  new  line  ;  and 
under  them,  the  clerk  of  the  papers  is  directed  to  write  the  names  of  the 
counsel  by  whom  they  are  signed,  as  well  on  the  part  of  the  plaintiff,  as  of 
the  defendant. (i)  Formerly,  if  there  had  been  a  plea  in  abatement,  upon 
which  a  respondeat  ouster  Avas  awarded,  and  afterwards  the  defendant  had 
pleaded  in  chief,  it  was  necessary  to  enter  the  plea  in  abatement,  and  judg- 
ment of  respondeat  ouster,  in  making  up  the  issue,  as  well  as  the  plea  in 
chief  ;(c)  and  where  they  Avere  entered  in  the  plea  roll,  but  omitted  in  the 
record  of  nisi  p>rius,  the  court  on  that  ground  arrested  the  judgment,  the 
record  of  nisi  prius  not  appearing  to  be  in  the  same  cause.(rZ)  AfterAvards 
a  rule  AA\as  made  in  the  King's  Bench,  that  for  the  future,  a  copy  of  the  plea 
in  chief  only  should  be  deliA-ered  and  paid  for  ;(e)  and  agreeable  thereto, 
where  the  plea  in  abatement  and  judgment  of  repondeat  ouster  were  omit- 
ted in  the  plea  roll,  the  court  held  the  omission  to  be  immaterial ;  particu- 
larly, as  the  defendant  had  accepted  and  paid  for  the  issue. (/) 

An  issue  in  fact  by  hill,  in  the  King's  Bench,  when  triable  by  the  coun- 
try, concludes  with  the  award  of  the  venire  facias,  or  process  to  bring  in 

{hh)   10  Moore,  194.    2  Bing.  4G9.    1  M'Clel.  &  Y.  202,  S.  C.    Ante,  426. 
li)  Append.  Chap.  XXX.  §  2.  [k)   1  Co.  75. 

[l)  See  further  as  to  the  imparlance  roll,  Bac.  Abr.  tit.  Amendment,  D.    2  Gilb.  C.  P.  42,  3, 
4.     Boote's  Suit  at  Law,  last  edition,  p.  "72,  91,  &c.     1  AVils.  183. 
(a)   2  Wils.  203 ;  and  see  Append.  Chap.  XXX.  ^  53. 
{b)  R.  E.  18  Car.  II.  K.  B.  {c)  1  Mod.  51.    1  Salk.  5. 

(d)  1  Ld.  Raym.  329.    Carth.  447.    5  Mod.  399.    12  Mod.  189,  S.  C. 

(e)  1  Mod.  51.     1  Salk.  5.  (/)  3  Bin:  1G82. 
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the  jury,  as  follows :  "  Therefore  let  a  jury  thereupon  come,  before  our 
lord  the  hing,  at  Westminster,  on  "  (the  return  of  the  writ,  being  a  day  cer- 
tain,) "  hy  tvhom,  ^c.  and  who  neither,  ^c.  to  recognize,  ^c.  because  as 
well,  ^c.;[g)  the  same  day  is  given  to  the  parties  aforesaid,  at  the  saine 
place." {h)  If  there  are  several  issues  in  fact,  triable  by  the  country,  the 
conclusion  is  as  follows :  "  Therefore  as  ivell  to  try  this  issue,  as  the  said 
other  issue,  or  issues,  above  joined  bctiveen  the  parties  aforesaid,  let  a  jury 
thereup>on  come,  ^c.'\i)  Or,  if  there  are  several  defendants,  who  plead 
separately,  the  award  of  the  venire  facias  states  between  whom  the  different 
issues  are  joined,  thus :  "  Therefore  as  ivell  to  try  this  issue,  as  the  said 
other  issue,  or  issues,  above  joined  between  the  said  A.  B.  and  Q.  I).  ^'C. 
let  a  jury  thereupoyi  come,  ^c.^'iTc) 

In  an  action  of  debt  on  bond,  conditioned  for  the  performance  of  cove- 
nants, when  breaches  are  assigned  in  the  declaration  or  replication,  or  sug- 
gested after  an  issue  of  non  est  factum,  &c.,  on  the  statute  8  &  9  W.  III. 
c.  11,  §  8,  the  venire  should  be  awarded  specially,  to  try  the  issue ; 
and  *in  case  it  be  found  for  the  plaintiff,  to  inquire  of  the  truth  of  [  *722  ] 
the  breaches  and  assess  the  damages  sustained  thereby. («)  So, 
where  the  defendant  in  trespass  pleads  to  part  of  the  declaration,  and  lets 
judgment  go  by  default  as  to  the  residue,  or  pleads  to  the  declaration,  and 
lets  judgment  go  by  default  as  to  a  new  assignment,  there  is  a  special  aAvard 
of  the  venire,  as  well  to  try  the  issue,  as  to  assess  the  damages  on  occasion 
of  the  residue  of  the  trespass,  or  of  the  trespasses  newly  assigned. (5)  And 
so,  if  there  are  several  defendants,  some  of  whom  plead,  and  others  let 
judgment  go  by  default,  the  venire  is  aAvarded  as  well  to  try  the  issues,  as 
to  assess  the  damages  against  the  latter  defendants,  (c)  In  these  cases,  as 
it  is  a  rule  that  the  jury  who  try  the  issues  shall  assess  the  whole  of  the 
damages,(cf)  there  is  an  entry  of  an  unica  taxatio,  as  follows:  '"'' And  be- 
cause it  is  convenient  and  necessary  that  there  be  but  one  taxation  of  dama- 
ges in  this  suit,  therefore  let  such  taxation,  and  the  giving  of  judgment  in 
this  behalf,  be  stayed,  until  the  trial  and  determination  of  the  said  issue, 
or  issues,  above  joined  betiveen  the  parties  aforesaid;  or  (where  one  defend- 
ant lets  judgment  gc  by  default,)  betiveen  the  said  A.  B.  and  the  said 
E.  Fy  (the  other  defendant.)(e) 

If  there  be  several  issues,  in  fact  and  in  law,(/)  or  several  issues  in  fact, 
one  triable  by  the  country,  and  another  by  the  court  on  nul  tiel  record,{gg) 
the  award  of  the  venire  is,  as  well  to  try  the  former,  as  to  assess  the  dama- 
ges upon  the  latter ;  absolutely,  if  the  issues  in  law,  or  of  fact  triable  by 
the  court,  have  been  already  determined  in  favour  of  the  plaintiff,  or  other- 
wise conditionally,  in  case  judgment  shall  be  thereupon  given  for  him.(/j7t) 
In  these  cases,  if  the  issues  in  law  or  of  fact  triable  by  the  court  are  first 
determined,  and  the  plaintiff  is  in  consequence  entitled  to  damages  upon 
part  of  the  declaration,  or  against  one  of  several  defendants,  there  is  an 
entry  of  an  unica  taxatio,  to  postpone  the  assessment  of  such  damages, 
until  the  trial  of  the  issues  in  fact :  But  if  the  issues  in  fact  are  first  tried, 

{g)  For  the  explanation  of  these  et  cceteras,  see  the  writ  of  venire  facias,  post,  Chap.  XXXV. 

(/()  Append.  Chap.  XXX.  §  1  (i)  Id.  ?,  8.  (/t)  Id.  §  9. 

(a)  Append.  Chap.  XXX.  |  10.  (b)  Id.  ill. 

(c)  Id.  ^  12,  13 ;  and  see  2  Bos.  &  Pul.  163.  (d)   11  Co.  5,  &c. 

(c)  Append.  Chap.  XXX.  §  12.  (/}  Id.  ^  16. 

{ffff)Id.^U,l5. 

(hh)  1  Wms.  Saund.  5  Ed.  109,  (1).     2  Wins.  Saund.  5  Ed.  300,  (3).     Id.  a.  (4).    ^ 
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an  unica  taxatio  is  unnecessary ;  for  in  such  case,  the  jury  who  try  these 
issues,  will  of  course  assess  the  damages. (z?) 

In  actions  by  original  in  the  King's  Bench,  the  clerk  of  the  papers  makes 
up  the  issue  or  paper  book,  of  the  same  term  ■with  the  declaration  ;(/:)  or  it 
may  be  entitled  to  the  term  issue  is  joined,  as  in  actions  by  hill:{l)  and  it 
begins  with  a  copy  of  the  declaration,  without  a  memorandum :{in)  Audit 
is  not  necessary  to  enter  imparlances,  if  the  pleadings  are  of  a  subsequent 
term.(wi)  This  however  is  sometimes  done;  and  imparlances  are  commonly 
entered  by  the  clerk  of  the  papers,  between  the  plea  and  the  replication,(w) 

where  they  are  of  different  terms,  in  making  up  the  issue  by  origi- 
[  *723  ]  nal,  as  well  as  by  bill.    The  award  of  the  venire  facias  by  *origi- 

nal  is  as  follows :  "  Therefore  it  is  commanded  to  the  sheriff, 
that  he  cause  to  come  before  our  lord  the  Icing,  on  (a  general  return  day,) 
wheresoever  he  shall  than  he  in  England,  twelve,  S^c.  by  ivhom,  ^c.  and 
who  neither,  ^c.  to  recognize,  ^-c.  because  as  well,  cj'%\"(a)  But  where  the 
sheriff  is  a  party,  or  interested  in  the  cause,  the  venire  is  awarded  to  the 
coroner  ;{h)  or  if  there  be  two  sheriffs,  and  one  of  them  is  interested,  to  the 
other  •,{c)  and  if  the  coroner,  as  well  as  the  sheriff,  be  interested,  the  venire 
is  awarded  to  two  persons,  appointed  by  the  master  or  prothonotaries,  called 
elisors.[d)  When  the  venue  is  laid  in  a  county  j^a/a^ me,  instead  of  the 
common  award  of  a  venire  facias,  there  is  a  special  award  of  a  mittimus 
to  the  justices  there,  commanding  them  to  issue  the  jury  process,  and  when 
the  cause  is  tried,  to  send  the  record  back  again  to  the  court  above. ((;)  At 
what  time  the  practice  originated,  of  sending  records  by  mittimus  into 
counties  palatine,  is  not  quite  clear ;  but  so  late  as  the  11  W.  III.  the 
court  expressly  said,  they  could  not  order  a  trial  in  the  county  palatine  of 
Lancaster,  and  therefore  they  sent  the  record  to  be  tried  in  Yorkshire,  as 
being  the  next  county. (/)  In  the  Common  Pleas,  the  issue  is  entitled  of 
the  term  in  which  it  is  joined ;((/)  and  made  up  in  the  same  manner  as  in 
the  King's  Bench  by  original.  In  the  Exchequer,  the  issue  begins  with 
ih.Q  placita,  or  style  of  the  court,  of  the  term  it  is  joined:  And  when  the 
issue  is  of  the  same  term  with  the  declaration,  it  merely  contains  a  tran- 
script of  the  pleadings,  after  the  2Jiacita,  beginning  each  with  a  new  line, 
without  any  memorandum  or  imparlance :  but  when  the  issue  is  of  a  sub- 
sequent term,  a  memorandum  is  prefixed  to  the  declaration,  and  the  entry 
of  an  imparlance  to  the  plea. (7i) 

When  a  fair  and  impartial,  or  at  least  a  satisfactory  trial  cannot  be  had  in 
the  county  where  the  action  is  laid,  the  court  must  be  moved,  on  an  affidavit 
of  the  circumstances,  for  leave  to  enter  a  suggestion  on  the  roll,  with  a 

{ii)  2  Wms.  Saund.  5  Ed.  300,  a.  (4). 

{k)  Imp.  K.  B.  10  Ed.  530.  \l)  Id.  {a).  2V9.  {m)  Append.  Chap.  XXX.  §  3. 

{n)  Id.  I  4.  [a)  Append.  Chap.  XXX.  §  3. 

(b)  2  Lil.  P.  R.  124.     Append.  Chap.  XXX.  I  30,  31. 

(c)  5  Maule  &  Sel.  144.     Append.  Chap.  XXX.  §  28,  0. 

(d)  3  East,  141.     Barnes,  465.    Append.  Chap.  XXX.  §  32. 

(e)  Append.  Chap.  XXX.  §  17,  &c. 

(/)  12  Mod.  313  ;  and  see  Say.  Rep.  47.  1  Durnf.  &  East,  368.  It  is  justly  supposed  by 
Mr.  Slanning,  in  his  Practice  of  the  Exchequer,  p.  296,  (a:),  that  the  practice  of  sending 
records,  by  mittimus^  into  counties  palatine,  was  adopted  in  the  King's  Bench,  from  the  ancient 
practice  of  the  Exchequer:  and  he  refers  to  Bro.  Abr.  tit.  Trialles,  j^l-  39,  58,  130,  133,  14G, 
from  which  it  appears,  that  this  mode  of  trial  is  much  more  ancient  than  the  reign  of  William 
the  Third. 

(g)  Imp.  C.  P.  7  Ed.  310.    Append.  Chap.  XXX.  §  5. 

[h)  Append.  Chap.  XXX.  §  6. 
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nient  dedire,  in  order  to  have  the  trial  in  the  next  adjoining  county :{{) 
And  as  the  suggestion  in  such  case  is  not  traversable,  the  court  will  see  that 
it  is  necessary,  before  they  give  leave  to  enter  it.(7i;)  The  cause  in  that  case 
must  be  tried  in  the  next  adjoining  county,  even  though  it  be  a  county  pala- 
tine.(?)  And,  by  the  statute  38  Geo.  III.  c.  52,  §  1,  it  is  enacted,  that 
"in  every  action,  whether  the  same  be  transitory  or  local,  *which  [  *724  ] 
shall  be  prosecuted  or  depending  in  any  of  his  majesty's  courts  of 
record  at  Westminster,  and  in  every  indictment  removed  into  his  majesty's 
court  of  King's  Bench  by  writ  of  cei^tiorari,  and  in  every  information  filed 
by  his  majesty's  attorney  or  solicitor-general,  or  by  the  leave  of  the  court 
of  King's  Bench,  and  in  all  cases  where  any  person  or  persons  shall  plead 
to  or  traverse  any  of  the  facts  contained  in  the  return  to  any  writ  of  7nan- 
damus,  if  the  venue  in  such  action,  indictment  or  information,  be  laid  in 
the  county  of  any  city  or  town  corporate  in  England,  or  if  such  writ  of 
mandamus  be  directed  to  any  person  or  persons,  body  politic  or  corporate, 
the  court  in  which  such  action,  indictment,  information  or  other  proceeding 
shall  be  depending,  may,  at  the  prayer  and  instance  of  any  prosecutor  or 
plaintiff,  or  of  any  defendant,  direct  the  issues  joined  in  such  action,  indict- 
ment, information  or  other  proceeding,  to  be  tried  by  a  jury  of  the  county 
next  adjoining  to  the  county  of  such  city  or  town  corporate,  and  award 
proper  writs  of  venire  and  distringas  accordingly,  if  the  court  shall  think 
proper. "(a)  The  cities  of  London  and  Westminster,  Bristol  and  Chester, 
and  the  borough  of  Southivark,  are  excepted  out  of  this  statute. (5)  When 
the  venue  is  laid  in  a  county  different  from  that  wherein  the  cause  of  action 
arose,  the  practice,  on  the  above  statute,  is  first  to  change  the  venue  into 
the  latter  county,  on  the  usual  afiidavit,  and  then  to  move  for  a  writ  of 
venire  facias,  to  have  the  cause  tried  by  the  jury  of  the  adjoining  county.(c) 
But  though  a  penal  action  be  removed  out  of  the  proper  county  into  another 
for  trial,  yet  the  cause  of  action  must  still  be  proved  to  have  happened 
within  the  proper  county,  where  the  venue  is  laid.(t?)  On  an  indictment 
for  a  misdemeanor,  the  court  of  King's  Bench  will  permit  a  suggestion  to 
be  entered  on  record,  for  the  purpose  of  carrying  the  trial  into  an  adjoining 
county,  when  there  appears  to  be  a  reasonable  ground  on  the  affidavits, 
for  believing  that  a  fair  and  impartial  trial  cannot  be  had  in  the  county 
where  the  venue  is  laid ;  and  the  suggestion  need  not  state  the  facts  from 
which  such  inference  is  to  be  drawn  :(e)  But  a  certiorari  was  refused,  to 
remove  an  indictment  for  murder  from  Yorkshire,  in  order  to  have  a  trial 
at  bar,  or  in  another  county,  on  the  ground  that  the  prisoners,  who  had 
pleaded  to  the  indictment,  could  not  have  a  fair  and  impartial  trial  in  the 
former  county.(/) 

When  the  action  is  laid  in  a  place  where  the  king's  writ  of  venire  does 
not  run,  as  in  Wale8,{(j)  or  Berwich-upon-Tiveed^iJi)  &c.  it  is  awarded  to 

{i)  Append.  Chap.  XXX.  §  33. 

(/c)  3  Bur.  1333.  By  Ld.  Mansfield  and  the  court,  E.  23  Geo.  III.  K.  B.  Atkinson^  qui  tarn 
V.  Harvc}!  T.  28  Geo.  III.  K.  B. 

[1)  7  Durnf.  &  East,  T35.     1  Durnf.  &  East,  363,  contra. 

(a)  Append.  Chap.  XXX.  §  34.  The  12th  section  of  this  statute,  providing  that  no  indict- 
ment shall  be  removed  into  the  next  adjoining  county  except  the  person  applying  for  such  re- 
moval shall  enter  into  a  recognizance  in  40Z.  for  the  extra  cost,  &c.  does  not  not  relate  to 
indictments  sent  by  the  King's  Bench  to  be  tried  in  the  next  adjoining  county,  after  a  re- 
moval thither  by  certiorari.     4  East,  208. 

{b)  I  10.  (c)   7  Taunt.  385.  [d)  9  East,  296. 

(e)  3  Barn.  &  Aid.  444.         (/)  3  Dowl.  &  Ryl.  301.  [g)  Append.  Chap.  XXX.  |  35. 

(A)  2  Bur.  855.   2  Ken.  519,  S.  C.    2  Blac.  Rep.  1036 ;  and  see  Append.  Chap.  XXX.  I  36. 
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tlie  slieriff  of  the  next  English  county,  upon  a  suggestion  that  the 
r  *725  ]  issue  ought  *to  be  tried  there.  In  ^vc  Peter  Dehne's  case,(«a)  it 
was  settled,  and  has  ever  since  been  the  practice  of  the  court,  that 
if  either  party  would  suggest  any  special  matter,  about  awarding  the  venire 
out  of  the  common  course,  he  should  give  a  copy  of  it  to  the  adverse  party, 
and  allow  him  a  reasonable  time  to  consider  it,  before  a  7nent  dedire  is 
entered. (5)  And  where  there  are  several  plaintiffs  or  defendants  in  a  per- 
sonal action,  and  one  of  them  dies  before  issue  joined,  his  death  should  be 
suggested,  in  making  up  the  issue  ;  but  otherwise  it  neeed  not  be  suggested, 
till  the  judgment  roll  is  made  up.(c) 

An  issue  in  fact,  triable  by  the  record,  may  conclude  by  praying  an  in- 
spection of  it,  if  the  record  be  of  the  same  court  •,{d)  or,  whether  it  be  of 
the  same  or  a  different  court,  the  issue  may  conclude  by  giving  the  party 
pleading  a  day  to  produce  it.(e)  And  on  an  issue  in  law,  the  demurrer 
book  concludes  as  follows:  ^^ But  because  the  court  of  our  lord  the  king 
now  here  is  not  yet  advised,  tvhat  judgment  to  give  of  and  ujjon  the  pre- 
mises, a  dag  is  given  to  the  parties  aforesaid,  before  our  said  lord  the  king 
at  Westminster,  (if  by  bill,  or,  if  by  original,  wheresoever,  &c.)  on  (the  day 
appointed  for  argument,)  fo  hear  judgment  thereon,  for  that  the  coiwt  of 
our  said  lord  the  king  noiv  here  is  not  yet  advised  thereof,  ^'c.'\f) 

In  the  King's  Bench,  the  general  issue  or  paper  book  being  made  up,  is 
delivered  to  the  defendant's  attorney  or  agent ;  and  if  there  are  several  de- 
fendants, who  appear  by  different  attorneys,  a  copy  should  be  delivered  to 
each  of  them.  In  the  margin  of  the  paper  book,  a  conditional  rule  is  given 
by  the  clerk  of  the  papers,  signifying,  that  unless  the  defendant  receive  the 
paper  book,  and  return  it  by  a  particular  day,  to  be  enrolled,  a  writ  of  in- 
quiry will  issue,  or  rule  for  judgment  be  entered. (</)  And  the  clerk  of  the 
papers  has  no  discretion  to  give  a  rule  to  return  the  paper  book  in  less  than 
four  days,  even  though  the  defendant  be  under  terms  to  take  short  notice  of 
trial.(7i)  If  a  paper  book  be  made  up  and  delivered  in  term  time,  or  within 
four  days  exclusive  after  term,  with  a  rule  given  thereon,  by  the  clerk  of 
the  papers,  for  bringing  the  same  to  be  enrolled,  and  the  defendant's  attor- 
ney do  not,  within /owr  days  after  the  delivery  thereof,  bring  it  back  and 
join  with  the  plaintiff  in  the  special  issue  or  demurrer,  or  waive  his  special 
plea,  and  give  the  general  issue,  or  demurrer  to  any  special  issue  tendered, 
judgment  may  be  entered  and  signed,  as  if  no  plea  had  been  pleaded.  And 
when  a  plea  is  not  put  in  time,  so  that  a  paper  book  may  be  made  up  and 
delivered  in  term,  or  within /oitr  days  after,  yet  if  it  be  made  up  and  de- 
livered within  eight  days  after  the  term,  the  defendant's  attorney 
[  *726  ]  is  obliged  to  receive  it,  and  return  it  again  in/oi<r*days  after  the 
i  delivery,  or  judgment  may  be  signed. («)  But  if  a  plea  be  pleaded 

n  term,  or  in  time  after  the  term,  and  the  paper  book  be  not  made  up  and 
delivered  within  eight  days  exclusive  after  term,  if  it  be  an  issue  to  be  tried 
in  Lo7idon  or  Middlesex,  or  a  demurrer,  the  other  party  is  not  bound  to 
deliver  back  the  book,  till  within  the  first /o^^r  days  of  the  next  term ;  but 
if  it  be  an  issue  to  be  tried  at  the  assizes,  the  defendant's  attorney  should 

{aa)  10  Mod.  198. 

(6)  1  Str.  235.  Append.  Chap.  XXX.  §  21,  &c.  And  for  the  nature  and  effect  of  a  nient 
dedire,  see  1  Str.  183. 

(c)  1  Bur.  363.    Barnes,  469  ;  and  see  Append.  Chap.  XXII.  §  45.    Chap.  XXXIX.  §  13. 

(d)  Append.  Chap.  XXXII.  ^  2,  4.  (e)  Id.  I  3,  7. 

(/)  Id.  Chap.  XXIX.  §  3,  4.  (ff)  Id.  Chap.  XXX.  §  37. 

{h)  Hale  v.  Smallivood,  E.  35  Geo.  III.  K.  B.  (a)  R.  T.  1  Geo.  II.  (a),  K.  B, 
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deliver  back  tlie  book  within  four  days  exclus{ve(bb)  after  the  delivery 
thereof,  and  join  in  the  special  issue,  or  give  the  general  issue,  and  take  no- 
tice of  trial ;  or  else  the  plaintiff's  attorney  may  sign  judgment  by  default, 
as  if  the  defendant  had  not  pleaded. (c)  And  when  a  paper  book  is  not  re- 
turned within  the  four  days,  the  plaintiff's  attorney  may  afterwards  refuse 
to  accept  it,  and  sign  judgment  ;{d)  but  judgment  cannot  be  signed  after  the 
paper  book  is  accepted,  though  it  be  not  returned  in  due  time. 

Within  the  time  limited  for  that  purpose,  the  defendant's  attorney  or 
agent  either  returns  the  paper  book  or  not ;  and  if  returned,  he  either  re- 
turns it  in  the  state  it  was  delivered  to  him,  or  if  he  has  not  been  ruled  to 
abide  by  his  plea,  he  may  waive  the  special  pleadings,  and  give  the  general 
issue  ;(e)  or,  if  the  similiter  to  the  replication  has  been  added  by  the  plain- 
tiff, he  may  strike  out  and  demur.(/)  In  the  latter  case,  the  plaintiff 
having  joined  in  demurrer,  a  demurrer  book  is  made  up  by  the  clerk  of  the 
papers,  and  delivered  over  to  the  defendant's  attorney  ;  who  must  return  it 
in  twenty-four  hours,  unless  the  demurrer  be  special,  and  the  defendant  has 
not  been  ruled  to  abide  by  his  plea,  in  which  case  he  may  still  waive  his 
special  plea  and  demurrer,  and  give  the  general  issue.  If  the  paper  book 
be  returned  with  the  general  issue,  the  plaintiff's  attorney  makes  up  and 
delivers  the  issue  afresh,  in  the  common  form.  In  the  Common  Pleas,  there 
being  no  paper  book,  the  issue,  when  made  up,  is  delivered  to  the  defend- 
ant's attorney,  or,  in  country  causes,  to  his  agent  in  town.(^) 

On  the  delivery  of  the  issue, (7i)  or  returning  the  paper  book  in  the  King's 
Bench, (^)  the  defendant  was  formerly  obliged  to  pay  for  copies  of  the  plead- 
ings, except  in  actions  by  a  pauper, (^)  or  against  an  attorney, (Z)  or  pri- 
soner ;(w)  and  in  a  qui  tarn  action,  he  paid  double. (w)  This  was  called 
issue  money  ;  on  non-payment  of  which,  the  plaintiff  might  have 
signed  *judgment.(a)  But,  by  a  rule  of  both  courts,(5)  "  no  judg-  [  *727  ] 
ment  shall  be  signed  for  non-payment  of  issue  money ;  but  the 
same  shall  remain  to  be  taxed,  as  part  of  the  costs  in  the  cause  :"  Which 
rule  is  constructed  to  extend,  in  the  King's  Bench,  not  only  to  general  issues, 
but  also  to  all  special  issues,  and  the  paper  and  demurrer  books  made  up 
thereon,  (cc) 

By  accepting  the  issue,  or  returning  the  paper  book,  the  defendant's  at- 
torney admits  it  to  be  properly  made  up  :{dd)  And  therefore  if  there  be  any 
variance   therein  from  the  pleadings   delivered,  or  other  irregularity  in 

(bb)  Imp.  K.  B.  10  Ed.  270,  71 ;  but  see  R.  T.  1  Geo.  II.  (a),  where  it  is  said,  that  if  the 
paper  book  be  of  an  issue  in  fact,  the  four  days  for  keeping  it  are  reckoned  exclusive;  if  on  a 
demurrer,  or  issue  in  Imv,  they  are  inclusive. 

(c)  R.  T.  1  Geo.  II.  («),  K.B. 

(d)  Doug.  197.  4  Durnf.  &  East,  195.  2  Chit.  Rep.  242  ;  but  see  Doug.  G7.  1  Durnf.  & 
East,  16,  semb.  contra. 

(e)  2  Salk.  515. 

(/)  For  the  form  of  the  notice  of  having  struck  out  the  rejoinder,  &c.,  see  Append.  Chap. 
XXX.  §  38,  9. 

(g)  Cas.  Pr.  C.  P.  94,  109.     Barnes,  251. 

(h)  R.  T.  12  W.  III.    7  Mod.  51.   Say.  Rep.  77.    Woihamv.  Tristram,  H.  21  Geo.  III.  K.  B. 

(i)  5  Durnf.  &  East,  400.  (k)  Id.  509. 

(/)  Say.  Rep.  77.  (m)  Cas.  Pr.  C.  P.  35.     2  Wils.  11. 

(n)  But  see  3  Durnf.  &  East,  137. 

(«)  Cas.  Pr.  C.  P.  35,  90.     Barnes,  239,  243,  263,  375.     2  BLac.  Rep.  1098. 

(b)  R.  H.  35  Geo.  III.  K.  B.  &  C.  P.  6  Durnf.  &  East,  218.  2  H.  Blac.  oct.  ed.  551.  I 
Bos.  &  Pul.  292,  (b). 

(cc)  6  Durnf.  &  East,  477.    R.  M.  36  Geo.  III.  K.  B.;  and  see  1  Bos.  &  Pul.  292. 

(dd)  2  Str.  1131,  1266.    Say.  Rep.  154.    3  Bur.  1682;  and  see  Barnes,  475.  2  Wils.  160. 
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making  it  up,  the  defendant's  attorney  or  agent,  instead  of  accepting  it, 
should  take  out  a  judge's  summons,  and  obtain  an  order,  for  setting  it  right : 
as  he  cannot  otherwise  take  advantage  of  the  irregularity,  on  a  motion  in 
arrest  of  judgment,  or  for  a  new  trial. (^f) 

After  issue  joined,  the  plaintiff  should  enter  it  on  record,  and  proceed  to 
argument,  if  an  issue  in  law,  or  to  trial,  if  an  issue  in  fact :  And  if  he  neglect 
to  do  so,  the  defendant  in  the  King's  Bench,  may  compel  him  by  obtaining 
a  rule  from  the  master,(/)  on  the  back  of  the  issue,  if  delivered,  entering  it 
with  the  clerk  of  the  rules,  and  serving  a  copy  on  the  plaintifi"s  attorney. 
In  the  Common  Pleas,  the  defendant's  attorney  should  get  a  side-bar  or 
treasm-y  rule  from  the  secondaries  for  the  plaintiff's  attorney  to  enter  the 
issue  on  record,  within /owr  days  after  notice  given,((/)  and  serve  him  with 
a  copy  thereof.  But  the  defendant  cannot  give  a  rule  to  reply,  and  enter 
the  issue,  in  the  same  term.  In  the  King's  Bench,  if  the  action  be  laid  in 
London  or  Middlesex,  the  defendant  ought  not  to  give  a  rule  for  the  plain- 
tiff to  enter  his  issue  the  same  term  it  is  joined,  unless  notice  of  trial  has  been 
given.(7i)  In  the  Common  Pleas,  when  the  action  is  laid  in  London  or 
Middlesex,  the  defendant  can  in  no  case  give  a  rule  to  enter  the  issue,  the 
same  term  it  is  joined,  but  must  stay  till  the  next  term  -.{i)  and,  in  a  country 
cause,  the  plaintiff  is  no  ways  bound,  in  either  com-t,  to  enter  his  issue  the 
same  term.(Z")  In  the  Exchequer,  it  is  said,  a  defendant  may  give  a  rule  for 
the  plaintiff  to  enter  his  issue,  the  same  term  in  which  it  is  joined,  whether 
notice  of  trial  has  been  given  or  not.(Z) 

The  plaintiff  being  ruled  to  enter  the  issue,  in  the  King's  Bench,  must 
enter  it,  if  in  London  or  31iddlesex,  and  bring  the  record  into  the  office, 
within  four  days  after  notice  of  the  rule :  If  in  the  country,  before  the  con- 
tinuance day  of  that  term:  otherwise,  a  non  pros  may  be  signed,  and  the 
defendant  shall  have  his  costs. (???)  And  where  one  of  two  defendants  in 
trespass,  after  having  pleaded,  separately  signed  a  nonpros  for  not 
[  *728  ]  *entering  the  issue,  the  com-t  held  the  judgment  to  be  regular. (a) 
But  a  judgment  of  non  pros  cannot  be  regularly  signed  in  that 
court,  unless  there  be  a  rule  to  enter  it  of  the  same  term  in  which  judgment 
is  signed  ;(5)  nor  after  the  issue  is  entered,  though  it  be  not  entered  within 
the  time  allowed  by  the  rule  -(c)  And  where  it  appeared  by  affidavit,  that 
the  plaintiff's  attorney  had  mislaid  the  papers,  the  com-t  ordered  the  defend- 
ant's attorney  to  give  him  a  copy  of  the  issue,  the  better  to  enable  him  to 
enter  it.((Z)  In  the  Common  Pleas,  the  plaintiff's  attorney  must  in  all  cases 
carry  in  the  roll  and  docket  it,  within  four  days  after  service  of  the  rule  to 
enter  the  issue,  or  the  defendant's  attorney  may  sign  a  non  pros :  and  the 
four  days  are  reckoned  exclusively  of  the  day  of  serving  the  rule ;  there- 
fore, if  it  be  served  on  Friday,  the  plaintiff  has  all  the  Tuesday  following 
to  enter  the  issue. (e) 

It  may  not  be  improper  in  this  place,  to  take  a  general  view  of  the  rolls 

{ee)  2  Wils.  243;  and  see  1  Chit.  Rep.  277,  8,  (a). 

(/)  Append.  Chap.  XXX.  I  40,41.  {g)  Id.  §  42. 

(A)  R.  M.  4  Ann.  (c),  K.  B.  (/)  Imp.  C.  P.  7  Ed.  315. 

{k)  R.  M.  4  Ann.  (c),  K.  B.,  R.  M.  1654,  ?  21,  C.  P.  (/)  Man.  Ex.  Pr.  320. 

(m)  2  Lil.  P.  R.  87.     R.  M.  4  Ann.  (c),  K.  B.    Append.  Chap.  XXX.  I  43,  4. 

(a)  PhUpot  V.  Muller,  T.  23  Geo.  III.  K.  B.  (b)   1  Maule  &  Sel.  478. 

(c)  1  Durnf.  &  East,  16 ;  but  see  4  Durnf.  &  East,  195,  semb.  contra. 

(d)  1  Str.  414.  (f)  Barnes,  318. 
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of  tlie  diiFerent  courts,  on  wliich  the  issue  and  other  matters  of  record  are 
entered ;  with  the  entries  thereon,  and  by  Avhom,  and  in  what  manner  they 
are  made ;  and  the  time  and  mode  of  bringing  in  and  docketing  them. 

In  the  King's  Bench,  the  rolls  of  the  court  are  divided  into  crown  and 
plea  rolls :  The  former  contain  entries  of  indictments  and  informations,  with 
the  proceedings  thereon ;  the  latter,  the  proceedings  on  the  ^:)/ca  side  of  the 
court.  There  are  also  on  the  croivn  side,  rolls  of  estreats  of  fines  and 
amerciaments,  &c.  The  plea  rolls  are  delivered  out  in  blank  to  the  attor- 
neys, by  a  stationer  appointed  for  that  purpose  by  the  chief  justice  ;(/)  who 
also  provides  a  skin  of  parchment,  called  a  docket,  containing  the  numbers 
for  the  rolls  of  each  term,  which  is  kept  by  the  clerk  of  the  judgments  till 
the  essoin  day  of  the  following  term,  wher  it  is  delivered  over  to  the  clerk 
of  the  treasury :  From  this  docket  the  numbers  are  delivered  to  the  attor- 
neys, by  whom  they  are  marked,  in  common  figures,  at  the  bottom  of  each 
roll. 

In  the  Common  Pleas,  the  rolls  ^tq  plea  or  common  :[g)  The  former  re- 
late to  pleas  of  land,  and  contain  the  entries  of  proceedings  in  real  actions, 
including  common  recoveries  ;  the  latter  are  confined  to  the  entries  in  p)£r~ 
sonal  and  mixed  actions.  These  rolls  are  delivered  out  in  blank,  in  files  of 
Uventy  each, (A)  by  the  clerk  of  the  essoins,  after  having  previously 
^numbered  them  with  numeral  letters,  in  the  old  court  hand :  But  [  *729  ] 
there  is  this  difference  between  the  mode  of  numbering  the  rolls  in 
the  King's  Bench  and  Common  Pleas ;  that  in  the  former  court,  there  is 
only  one  number  for  each  entry,  though  it  be  made  on  several  rolls ;  but 
in  the  latter  court,  each  roll  is  separately  numbered.  The  plea  rolls  in  the 
Common  Pleas,  are  delivered  by  the  clerk  of  the  essoins  to  the  clerk  of  the 
recoveries,  the  clerk  of  the  king's  silver,  and  the  prothonota7-ies ;  the  com- 
mon rolls,  to  ihe  filacers  and  prothonotaries.{a)  And  formerly,  it  appears 
that  the  latter  where  delivered  by  the  prothonotaries  to  their  clerks  only  :(b) 
who  had  access  allowed  them  for  their  instruction  to  the  records  of  the 
court  :(c)  but  there  is  now  no  distinction  in  this  respect  between  clerks  and 
attorneys.  And  every  attorney  or  clerk  who  receives  any  roll,  either  jjlca 
or  common,  from  the  prothonotaries,  is  required  to  sign  and  set  his  hand  to 
their  book,  for  the  receipt  of  such  roll.(c^)  Besides  the  rolls  which  have 
been  mentioned,  there  are  others  delivered  out  unnumbered,  in  the  Com- 
mon Pleas,  to  the  clerk  of  the  ivarrants:  On  these  are  entered  the  enrol- 
ment of  deeds,  &c.  which  are  filed  in  the  bundle  o? p>lea  rolls ;  and  ivarrants 
of  attorney  in  personal  and  mixed  actions,  which  are  filed  in  the  bundle  of 

(/)  N.  T.  11  &  12  Geo.  n.  K.  B. 

\g)  R.  H.  8  Car.  1,  §  8,  R.  M.  1G54,  §  7.  R.  E.  34  Car.  II.  reg.  3  R.  E.  5  W.  &  M.  reg.  2 
R.  M.  2  Geo.  I.  C.  P.  The  term  plea  roll,  it  will  be  observed,  has  varlons  significations:  In 
the  King's  Bench,  we  have  seen,  it  means  the  roll  on  which  proceedings  are  entered  on  the 
plea  side  of  the  court:  But  in  the  Common  Pleas,  as  stifled  above,  it  is  confined  to  pleas  of 
land,  and  contains  the  entries  of  proceedings  in  real  actions  ;  and  it  is  sometimes  used,  in  a 
more  limited  sense,  to  signify  the  roll  on  which  the  pleaelings  are  entered,  previous  to  the 
issue. 

(A)  As  to  these  files,  see  R.  E.  12  Jac.  I.  §  2.    R.  M.  1649,  reg.  1.  §  2,  C.  P. 

{a)  R.  M.  1649,  reg.  1,  ^  3,  4,  0.  P.  And  see  R.  E.  34  Car.  11,  reg.  3,  C.  P.  by  which  the 
clerk  of  the  essoins  is  not  to  deliver  any^jos^  rolls,  or  other  rolls  of  the  Common  Pleas,  to 
any  attorney  or  clerk  of  that  court,  but  to  the  respective  prothonotaries,  and  other  officers 
who  have  a  right  to  such  rolls.  But  this  rule,  so  far  as  it  respects  the  post  rolls,  which  are 
now  delivered  to  the  attorneys,  has  fallen  into  disuse. 

(6)  R.  M.  6  &  7  Eliz.  I  3.  R.  E.  12  Jeic.  I.  R.  H.  8  Car.  I.  R.  M.  1649,  reg.  1  R.  M.  1654, 
§  5  ;  and  see  R.  T.  21  Car.  II.  reg.  1,  2.  C.  P. 

(c)  R.  M.  1654,  I  5,  C.  P.  {d)  R.  E.  34  Car.  II.  reg.  3,  C.  P. 
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common  rolls  of  that  court.  There  are  so  long  slips  or  presses  of  parch- 
ment, delivered  out  unnumbered,  to  the  clerk  of  the  errors  in  the  King's 
Bench  and  Common  Pleas  ;  on  which  are  entered  the  transcript  of  judg- 
ments on  Avrits  of  error. 

In  the  Exchequer  of  Pleas,  the  court  not  having  jm-isdiction  of  criminal 
matters,  or  real  actions,  there  are  no  crown  rolls,  as  in  the  King's  Bench, 
nor  of  pleas  of  land^  as  in  the  Common  Pleas :  but  the  rolls  are  denomi- 
nated jjfe«  or  common;  and  are  delivered  out  by  the  master  of  the  office 
of  pleas,  to  the  attorneys  or  clerks  in  court ;  but  they  are  not  numbered, 
as  in  the  other  courts. (e) 

Of  the  plea  rolls  in  the  King's  Bench,  the  fii*st  twenty^  and  of  the  com- 
mon  rolls  in  the  Common  Pleas,  the  first  three  hundred,  are  reserved  for 
the  filacers  ;  and  are  thence  called  filacers  rolls  :  On  these  are  entered  re- 
cognizances of  bail,  in  actions  by  original,  &c.  In  general,  the  rolls  are 
denominated,  according  to  the  subject-matter  of  them,  the  wanrint  of  at- 
torney roll;(/)  i\\Q  process  \'o\\  \{g)  i\ifi  recognizance  yoW  •,{h)  i\i.Q  impar- 
lance roll  ;(^')  the  plea  roll  ',{k)  the  issue  roll  •,{l)  the  judgonent 
[  *730  ]  roll ;(/«)  the  scire  ^facias  roll  ;{a)  and  the  roll  of  proceedings  on 
writs  of^  error,{b)  &x\(\.  false  judgment  :[h)  to  Avhich  may  be  added, 
the  rolls  of  deeds  and  awards,(f?)  kc. 

The  entries  on  the  rolls  were  formerly  made,  in  the  King's  Bench,  by 
the  clerks  of  the  chief  clerk  ;(cZ)  as,  in  the  Common  Pleas,  they  were  made 
by  the  clerks  of  the  prothouotaries,((2e)  who  were  called  entering  clerks : 
but  they  are  now  made  in  both  courts  by  the  attorneys;  and  ought  to  be 
written  in  a  full  fair  hand,  with  a  large  margin  of  an  inch  at  least,  and  a 
convenient  distance  at  the  top  for  binding  up  the  same,  and  at  the  bottom, 
that  the  writing  be  not  rubbed  out.(^')  In  this  manner  the  proceedings 
may  be  entered  on  both  sides  of  the  roll,  beginning  on  the  back,  over 
against  the  first  line  of  the  first  warrant  of  attorney,  and  taking  care,  if 
possible,  to  leave  a  sufficient  space  at  the  end  for  the  committitur,  and  en- 
try of  satisfaction,  &c.  If  tlie  space  left  be  not  sufficient  for  the  subsequent 
entries,  one  or  more  rolls  may  be  added,  which  are  called  riders,  with  refer- 
ences at  the  bottom  of  the  preceding  roll.  In  the  Exchequer,  the  entries 
are  made  by  the  attorneys,  or  clerks  in  com*t. 

The  rule  with  regard  to  bringing  in  rolls  in  the  King's  Bench  is,  that 
"  every  attorney  ought  to  bring  them  into  the  office  of  the  clerk  of  the  trea- 
sury, fairly  engrossed,  by  the  following  times,  that  is  to  say,  the  rolls  of 
Trinity,  Michaelmas,  and  Hilary  terms,  before  the  essoin  day  of  every 
subsequent  term,  and  the  rolls  of  Easter,  before  the  first  day  of  Trinity 
tQvm.'\gg)    And  formerly,  no  roll  could  have  been  brought  in  with  a  2>ost 

(e)  4  Inst.  109.  (/)  Ante,  96.     Post,  734.  (ff)  Ante,  162. 

(h)  Ante,  277,  8.  {t)  Ante,  720,  21.  {k)  Ante,  728,  {g). 

(l)  Fast,  734.  (m)  Fast,  Chap.  XXXIX. 

(a)  Fost,  Chap.  XLIII.  (5)  Fast,  Chap.  XLIV. 

(c)  For  a  particular  account  of  these  rolls,  and  their  contents,  see  the  Introduction  to  the 
Fractical  Forms. 

(d)  R.  M.  1654,  §  14.  R.  T.  1  Jac.  II.  R.  M.  5  Ann.  reg.  1,  K.  B.  And  for  the  times 
within  which  the  clerks  must  anciently  have  accounted  witli  the  secondary,  in  the  King's 
Bench;  see  R.  E.  15.   Car.  II.  reg.  3  R.  H.  15  &  16  Car.  II.  reg.  1.    R.  T.  20  Car.  II.  K.  B. 

{ee)  R.  E.  12  Jac.  I.  R.  H.    8  Car.  I.  R.  M.  1649,  reg.  1.  R.  M.  1654,  I  5,  C.  P. 

{ff)  R.  H.  1657,  K.  B.  And  for  the  manner  of  making  entries  on  the  rolls  in  the  Common 
Pleas,  see  R.  E.  12  Jac.  I.  \  2.  R.  M.  1649,  reg.  1.  I  1,  2.  R.  M.  1654,  \  7.  R.  T.  29  Car. 
II.  reg.  2,  C.  P. 

{gg)  R.  E.  5  W.  &  M.  reg.    1  M.    9  W.  III.  T.    10  W.  III.  M.    5  Ann.  reg.  1,  K.  B. 
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termimim,  without  leave  of  the  court  :{h)  But  this  rule  is  merely  direc- 
tory :  and,  in  a  late  case, (2)  the  court  >yould  not  order  a  judgment  roll  to  be 
taken  off  the  file,  although  it  was  not  carried  in  for  tiventy-four  years  after 
the  judgment,  which  appeared  to  have  been  regularly  docketed.  In  order 
to  accommodate  the  attorneys,  the  custos  hrevium  now  usually  attends  the 
day  but  one  before  every  term,  to  receive  and  file  their  rolls  '.{k)  And  a 
roll  may  be  had  of  a  preceding  term,  as  a  matter  of  course,  by  applying  to 
the  clerk  of  the  treasury ;  or  if  a  roll  has  not  been  brought  into  the  treasury 
in  time,  it  may  afterwards  be  brought  in,  on  paying  some  small  additional 
fees  to  the  officers  of  the  court. (?) 

*In  the  Common  Pleas,  by  the  ancient  course  and  usage  of  the  [  *731  ] 
court,  no  attorney  or  pro thonotary's  clerk  ought  to  carry  the  rolls 
into  the  country ;(«)  but  ought  duly  and  fairly  to  enter,  and  then  bring  in 
and  docket  their  rolls  in  the  prothonotary's  office,  from  whence  they  re- 
ceived the  same,  in  such  convenient  time  as  that  they  may  be  examined  by 
the  prothonotaries,  and  bound  up  by  the  clerk  of  the  essoins,  by  the  essoin 
day  of  every  subsequent  term,  Easter  only  excepted. (6)  And  rules  were 
from  time  to  time  made  by  the  court,  appointing  particular  times  for  the 
attorneys  or  clerks  to  bring  their  rolls  into  the  prothonotary's  office. (c) 
By  the  last  of  these  rules,  the  rolls  of  Easter  were  to  be  brought  into  the 
prothonotary's  office,  on  or  before  the  first  day  of  Trinity  term ;  the  rolls 
of  Trinity  term,  on  or  before  Michaelmas  day  ;  those  of  Micfiaehnas  terra, 
on  or  before  the  sixth  day  of  January  ;  and  those  of  Hilafy  term,  four 
days  before  the  feast  of  Easter.{d)  But  now,  by  indulgence,  the  rolls  of 
3Iichaelmas  term  are  taken  in  and  docketed  in  Hilary  term,  those  of  Hilary 
in  Easter,  of  Easter  in  Trinity,  and  of  Trinity  in  3Iichaelmas  term  ;  other- 
wise they  must  be  filed  with  the  clerk  of  the  essoins. (e)  And  on  bringing 
in  their  rolls  to  the  prothonotaries,  after  judgment  signed,  the  attorneys 
and  clerks  are  ordered  at  the  same  time  to  produce  the  paper  books, 
whereon  such  judgments  are  signed,  that  so  the  prothonotaries  may  better 
examine  the  days  entered  on  the  margin  of  the  roll  of  each  particular 
judgment,  and  see  that  they  agree  with  the  days  signed  by  the  prothono- 
taries in  the  paper  books.(/) 

The  proceedings  being  entered  on  the  roll,  a  number  should  be  procured 
for  it,  in  the  King's  Bench,  from  the  clerk  of  the  judgments,  if  it  be  a  roll 
of  the  same  term,  or  otherwise  from  the  clerk  of  the  treasury ;  and  the  roll 
being  numbered,  is  docketed[g)  with  the  clerk  of  the  judgments,  who  takes 
for  the  entries,  after  which  it  is  carried  in  to  the  clerk  of  the  treasury,  by 
whom  it  is  bound  up  and  kept  in  the  treasury  of  the  court.  In  the  Common 
Pleas,  the  rolls  are  docketed  with  the  prothonotaries,  on  the  docket  roll,  or 
common  docket  :{hh)  And  when  brought  in,  they  are  delivered  by  the  pro- 

(h)  R.  E.  9  W.  in.  K.  B.    2  Ld.  Ra^ma.  850.    1  Salk.  87.    3  Salk,  116,  S.  C.    6  Mod.  191. 

(0  4  Barn.  &  Cres.  388.     6  Dowl.  &  Ryl.  386,  S.  C. 

(k)  R.  M.  9  W.  in.  (a),  K.  B.     1  SeL  Pr.  2  Ed.  508. 

(I)  Imp.  K.  B.  10  Ed.  367  ;  and  see  2  Ken.  442.     1  East,  409.     4  Barn  &  Cres.  388. 

(«)  R.  E.  12  Jac.  I.  §  1.    R.  M.  1649,  reff.  1,  I  1.     R.  M.  1654,  §  7.     R.  E.  34  Car.  II.  reg. 

3,  C  r  . 

{h)  R.  M.  1649,  reg.  1,  C.  P.  in  prindpio. 

(c)  R.  E.  12  Jac.  I.  I  2.  R.  M.  1649,  rerj.  1,  §  2,  3.  R.  M.  1654,  I  7.  R.  T.  29  Oar.  II. 
reg.  5.    R.  E.  34  Car.  II.  reg.  3,  C.  P. 

{d)  R.  E.  34  Car.  II.  reg.  3,  C.  P.  (e)  Imp.  C.  P.  7  Ed.  401. 

If)  R.  T.  29  Car.  II.  reg.  5,  C.  P. 

{g)  For  the  form  of  the  docket  paper,  see  Append.  Chap.  XXX.  §  55. 

(hh)  It  appears  by  the  prothonotaries'  return  to  a  select  committee  of  the  House  of  Com- 
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tlionotaries  to  the  clerk  of  the  essoins,  who  binds  up  the  same ;{{)  and 
is  the  officer  appointed  to  docket  them  alphabetically  under 
[  *732  ]  *the  statute  4  &  5  W.  &  M.  c.  20,  §  2.  And  by  a  rule  of  court 
made  upon  that  statute, (a)  "  the  several  and  respective  officers  of 
this  court  shall  deliver  in  all  their  rolls  of  Trinity,  Michaelmas  and  Hilary 
terms,  to  the  clerk  of  the  essoins,  before  the  essoin  day  of  the  several  terms 
following,  and  their  rolls  of  Easter  term,  on  or  before  the  first  day  of 
Trinity  term  following ;  and  the  officer  who  shall  not  bring  or  send  in  all 
his  rolls  of  the  said  several  terms,  at  the  times  aforesaid,  shall  pay  to  the 
clerk  of  the  essoins  for  every  roll  brought  in  after,  twelve  pence,  according 
to  the  ancient  practice  of  this  court."  By  the  same  rule,(a)  "the  plea 
rolls  of  every  term  shall  be  brought  into  the  clerk  of  the  essoins,  within 
three  weeks  after  the  end  of  the  term  following;  and  in  default  thereof, 
there  shall  be  likewise  paid  to  the  clerk  of  the  essoins,  for  every  plea  roll 
brought  in  after,  twelve  pence  :"(J)  and  the  prothonotaries^  when  they  bring 
in  their  rolls,  are  to  deliver  to  the  clerk  of  the  essoins,  an  account  of  the 
carets  in  writing,  with  the  attorneys'  names  who  took  the  said  rolls  out  of 
their  office. (c)  After  the  rolls  have  been  brought  in,  the  clerk  of  the  essoins 
must  not  part  with  them  -.{d)  and  no  alteration  or  amendment  can  be  made 
in  any  roll,  or  in  any  writing  issuing  out  of  any  office  of  this  court,  by  any 
attorney  or  his  clerk,  or  any  other  person,  but  only  by  the  officer  or  his 
clerk  in  whos^  office  the  same  shall  be  made  or  entered. (e) 

The  rolls  being  docketed  and  carried  in,  are  bound  up  in  vellum  covers, 
in  one  or  more  parts  or  bundles  for  each  term,  and  filed  numerically  by  the 
clerk  of  the  treasury  in  the  King's  Bench,  or  treasury  keeper  in  the  Com- 
mon Pleas  ;  after  which  they  are  deposited  in  presses,  or  open  stages,  appo- 
priated  for  that  purpose,  in  the  treasury  of  the  coui't,  or  office  of  pleas  in  the 
Exchequer,  In  the  King's  Bench,  the  rolls  are  preserved  in  the  treasury 
from  the  beginning  of  the  reign  of  Henry  the  sixth :  In  the  Common  Pleas, 
from  that  of  Henry  the  eighth  :  The  earlier  rolls,  from  the  year  1195,  to  the 
end  of  the  reign  of  Henry  the  fifth,  in  the  former  court,  and  in  the  latter 
from  1199  to  the  year  1509,  are  deposited  in  the  Chapter  house  of  West- 
minster Abbey.(/)  The  recovery  rolls,  and  deeds  inrolled,  in  the  reigns 
of  Henry  the  eighth,  Hdward  the  sixth,  and  Philip  and  Mary,  and  also 
from  the  1st  and  2d  to  the  24th  and  25th  of  Hlizaheth  both  inclusive,  are 
bound  up  and  intermixed  with  the  common  rolls  in  the  Common  Pleas ; 
but  since  that  time,  the  p)lca  and  common  rolls  are  kept  in  distinct  bundles. 
In  the  Exchequer  of  Pleas,  the  rolls  are  preserved  as  far  back  as  the  reign 
of  Edtvard  the  first  •,{g)  and  are  nearly  complete  from  the  beginning  of  the 
reign  of  Queen  Elizabeth.     The  most  ancient  of  these  rolls  were  formerly 

mons,  on  the  public  records,  dated  26  Feb.  1800,  that  the  docket  rolls,  or  docket  of  records  at 
Wesimms/cr,  commence  as  follows:  Those  of  the  chief  prothonotary,  about  the  third  of 
Edward  VI.,  those  of  the  2d  prothonotary,  in  the  first  of  Ilcnr)/  VIII.,"  and  those  of  the  3d 
prothonotary,  in  the  second  of  Queen  Elizabeth. 

{i)  11.  iM.  1(J49,  reff.  1,  ^  4.    R.  M.  1G54,  ^  1,  C.  P.    It  seems  from  the  former  of  these  rules, 

that  the  rolls  were  formerly  delivered  by  the  prothonotaries  to  the  clerk  of  the  warrants,  who 

delivered  them  to  the  clerk  of  the  essoins:  but  this  practice  is  now  disused,  at  least  as  to  the 

common  rolls,  which  are  taken  directly  from  the  prothonotaries  to  the  clerk  of  the  essoins. 

(a)  II.  E.  5  W.  &  M.  reff.  2,  C.  P.  (6)  Id.  ibid;  and  see  R.  M.  2  Geo.  I.  C.  P. 

(c)  R.  M.  2  Geo.  I.  C.  P.;  and  see  R.  M.  1654,  §  7.    R.  E.  34  Car.  II.  reg.  3,  0.  P. 

(d)  R.  M.  1049,  reff.  1,  ^  4,  C.  P.  (e)  R.  M.  6  &  T  Miz.  §  3,  C.  P. 
(/)  Jones'  Index  to  Records,  Pref.  xxii. 

{ff)  Burt.  Excheq.  in  pref .    And  for  a  particular  account  of  these  rolls,  see  Id.  p.  421,  &c. 
441 1  &c. 
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kept  in  a  passage  behind  the  court  of  Exchequer  at  Westminster  ;  but  they 
are  now  doposited  in  Westminster  hall.     The  more  modern  ones, 
beginning  witli  tlie  reign  of"  Charles  *the  first,  are  preserved  in   [  *733  ] 
the  office  of  the  clerk  of  the  pleas,  in  Lincoln  s  Irxn^act) 

In  the  King's  Bench  and  Common  I'k-as,  the  top  or  uppermost  roll  of 
every  bundle  is  inscribed  with  the  phtcita,  or  style  of  the  court,  of  the 
term  it  is  made  up.     In  the  King's  Bench,  the placita  begins  thus,  "Pleas 

before  our  lord  the  king  at  Westminster,  of terra,"  &c.  adding  to  the 

croion  rolls  these  words,  "  amongst  the  pleas  of  the  king  ;"  and  is  witnessed 
in  the  name  of  the  chief  justice  :  In  the  Common  Plea,'*,  the  placita  of  plea 
rolls,  begins  as  follows,  "Pleas  of  land  inrollcd  at  Westminster,  before 

(the  chief  justice,)  and  his  brethren,  justices  of  his  majesty's  court  of 

Common  Bench,  of term,"  &c. :  and  the  first  plea  roll  usually  contains 

an  entry  of  the  admission  of  the  officers  of  the  court.  The  p)lacita  of  com- 
mon rolls  in  that  court  begins  thus,  "  Pleas,  with  the  warrants  of  attorney 
thereof,  enrolled,"  &c. :  and  there  is,  in  each  court,  an  inscription  on  the 
vellum  cover  which  encloses  the  bundle,  denoting  its  contents.  In  the  rolls 
subsequent  to  that  which  contains  the  placita,  the  term  is  written  at  the 

top  of  each  entry,  in  the  King's  Bench,  thus,  "  As  yet  of term,"  &c. ; 

and  is  witnessed  in  the  names  of  the  chief  justice,  and  chief  clerk  ;  but  in 
the  Common  Pleas,  the  term  is  not  mentioned  at  the  top,  but  written  by 
the  prothonotary's  clerk,  at  the  bottom  of  each  roll.  Formerly  it  seems 
that,  in  the  King's  Bench,  several  entries  might  have  been  made  on  the 
same  roll,  in  diflerent  actions,  as  is  still  done  in  the  Common  Pleas ;  but 
now  there  is  a  separate  roll  for  each  cause.  In  the  Exchequer,  the  rolls 
not  being  numbei'cd,  there  is  a  placita  at  the  top  of  each  entry,  beginning 
as  follows,  "Pleas  before  the  barons  of  the  Exchequer  at  Westminster, 
among  the  pleas  of term,"  &c. 


The  issue,  in  the  King's  Bench,  must  always  be  entered  on  a  roll  of  the 
term  in  which  it  is  joined  :  Therefore,  where  the  general  issue  is  pleaded 
of  one  term,  and  the  similiter  is  not  added  till  the  following  term,  the  issue 
must  be  entered  of  the  term  in  which  the  similiter  is  added  ;  and  if  entered 
of  the  term  in  which  the  general  issue  was  pleaded,  the  defendant  ma}'  sign 
a  judgment  of  non  p)ros.(b)  But  where,  in  assumpsit  on  a  promissory  note, 
the  defendant  pleaded  non  assumpsit,  and  having  made  up  the  issue,  ruled 
the  plaintiff  to  enter  it,  who  by  mistake  entered  a  plea  of  not  guilt f/,  and 
the  defendant  thereupon  signed  judgment  of  no7i  pi'os ;  the  court  held, 
that  the  plea  entered  was  substantially  the  same  as  the  other,  and 
set  aside  the  judgment.((?)  In  the  *Common  Pleas,  it  is  likewise  [  *734  ] 
a  rule,  that  "  all  issues  shall  be  entered  of  the  term  they  are  joined, 
and  not  of  any  other  subsequent  term ;  and  that  the  prothonotaries  shall 
not  give  any  license  or  authority  for  the  entry  of  any  such  issues,  nor  shall 
the  clerk  of  the  essoins  deliver  out  any  post  rolls  for  the  doing  thereof,  nor 
the  clerk  of  the  treasury  permit  any  such  issues  to  be  entered  in  the  trea- 

(aa)  For  a  more  particular  account  of  the  rolls  and  records  of  the  different  courts,  see  the 
report  of  a  select  committee  to  the  House  of  Commons,  on  the  state  of  the  public  records  of 
the  kingdom   ordered  to  be  printed  in  July  1800,  p.  112,  &c.  119,  &c.  233,  4. 

(b)  Per  Cut.  M.  43  Geo.  III.  K.  B.  T.  43  Geo.  111.  K.  13.     3  East,  204. 

(c)  2  Barn.  &  Cres.  562.    4  Dowl.  &  Ryl.  41,  S.  C. 
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sury,  upon  any  account  whatsoever  ;"(a)  and,  by  a  subsequent  rule,  "every 
issue  shall  be  so  entered  on  record,  notAvithstanding  any  consent  given  by 
the  attorneys  or  their  agents  on  either  side  to  the  contrary.  "(W) 

In  order  to  enter  the  issue,  a  roll  must  be  obtained,  of  the  term  it  is 
joined,  from  the  stationer  appointed  to  deliver  out  the  rolls  in  the  King's 
Bench, ((?c)  or  prothonotaries  in  the  Common  Pleas;  which  is  called  the  issue 
roll.(tZ)  This  roll  is  prefaced  in  the  King's  Bench,  with  an  entry  of  the 
ivarrants  of  attorney  for  the  plaintiiT  and  defendant,  which  is  said  to  have 
been  introduced  by  Wright  Chief  Justice,  in  the  reign  of  James  the  se- 
cond ;(e)  previous  to  which  time  the  warrants  of  attorney  were  entered  on 
a  separate  roll.(/)  In  the  Common  Pleas,  the  warrants  of  attorney  are 
made  out,  of  the  term  issue  is  joined,  on  a  plain  piece  of  parchment,  and 
filed  with  the  clerk  of  the  warrants ',[(/)  by  whom  they  are  entered  on  dis- 
tinct rolls,  which  are  bound  up  in  the  bundle  of  common  rolls  in  that 
court. 

In  practice,  however,  it  is  not  usual  to  enter  the  issue  at  the  full  length, 
if  triable  by  the  country,  until  after  the  trial,  unless  the  plaintiff  be  ruled 
to  enter  it ;  but  only  to  make  an  incipitur  on  the  roll,(//)  at  the  time  of 
passing  tlie  record  oi  Nisi  Prius.  An  incipitur  however  is  necessary;  it 
being  declared,  by  rule  of  court  in  the  King's  Bench, (i)  that  "  no  record  of 
Nisi  Prius  shall  be  sealed,  or  passed  at  the  Nisi  Prius  office,  before  the 
issue  is  fairly  entered  on  record,  or  an  incipitur  thereof;  and  such  entry, 
with  the  record  of  Nisi  I^rius,  first  brought  to  and  signed  by  the  secon- 
dary." And  in  the  Common  Pleas  it  is  a  rule,  that  "the  prothonotaries 
shall  not  sign  any  records  of  Nisi  Prius,  until  the  issue,  or  an  incipitur 
thereof,  shall  be  fairly  entered  upon  record,  and  the  fees  first  paid  for  the 
entry  thereof. "(A;) 

Hitherto  we  have  spoken  only  of  issues  made  up  and  entered  by  the 
plaintiff:  But  in  actions  of  replev in, p)ro1iibition,  and  quarc  impeclit,  where- 
in the  defendant  is  considered  as  an  actor,  the  issue  may  be  made  up  and 
entered  by  the  defendant,  as  well  as  the  plaintiff.(Z)  And  there  is  a  rule 
of  court  in  the  King's  Bench,(w?)  that  "  if  the  plaintiff  demur  in  law  to 
the  defendant's  plea,  rejoinder,  or  rebutter,  and  the  defendant  join  in  de- 
murrer, the  plaintiff's  attorney  shall  enter  the  demurrer  of  record ; 
[  *735  ]  *and  in  default  thereof,  upon  a  rule  given  by  the  sccondary,(«a) 
it  may  be  entered  of  record  by  the  defendant's  attorney." 
Accordingly,  if  the  plaintiff  demur,  or  take  issue  on  the  defendant's  plea, 
rejoinder  or  rebutter,  and  the  defendant  in  case  of  a  demurrer,  join  there- 
in, and  the  plaintiff  will  not  make  up  the  book,  and  enter  it  on  record,  the 
defendant  may,  pursuant  to  this  rule,  make  up  the  book,  and  deliver  it  to 
the  plaintiff,  wlio  has  a  right  to  enter  the  issue,  at  any  time  before  the  ex- 
piration of  the  rule  given  by  the  secondary  :  which  rule  ought  to  be  served 
on  the  plaintiff,  at  the  same  time  the  book  is  delivered  to  him.  If  the 
plaintiff  do  not  enter  the  issue,  the  defendant  may,  at  the  expiration  of  the 

(a)  R.  E.  5  W.  &  M.  reg.  1,  C.  P.    Barnes,  328.  {bb)  R.  H.  11  Geo.  I.  C.  P. 

(cc)  N.  T.  11  &  12  Geo.  II.  K.  B.     Ante,  728.  {d)  Append.  Chap.  XXX.  §  45,  &c. 

(e)  R.  E.  4  iac.  II.  K.  B.     Ante,  95. 

(/)   1  Ld.  Raym.  509.     2  Ld.  Raym.  895.     Carth.  517.     1  Salk.  88. 

(g)  Append.  Chap.  XXX.  §  50.  {h)  Id.  g  48. 

{i)  P.  M.  5  Ann.  reg.  1,  K.  B. 

(k)  R.  E.  5  W.  &  M.  req.  1,  C.  P. ;  and  see  R.  M.  16.54,  §  21,  C.  P. 

{I)  Append.  Chap.  XLV.  g  80.  (/«)  R.  E.  11  W.  III.  reg.  1,  K.  B. 

{aa)  Append.  Chap.  XXX.  §  41. 
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rule  :(h)  and,  on  an  issue  triable  by  the  country,  give  notice  of  trial  by 
proviso  :(b)  Or,  instead  of  entering  the  issue  himself,  the  defendant  may, 
it  seems,  give  the  plaintiff  a  four-day  rule  to  enter  it ;  and  in  default  there- 
of, sign  a  judgment  of  non  pros.(e) 


*CHAPTER     XXX  I.  [  *736  ] 

Of  ARGUING  Demurrers. 

When  the  issue  in  lavr,  upon  a  demurrer,  has .  been  entered  on  record, 
either  party  may  move  the  court  for  a  concilium,  and  proceed  to  argu- 
ment, (a) 

When  there  are  several  issues,  in  law  and  in  fact,  there  has  been  great 
diversity  of  opinion  upon  the  question,  which  of  them  .should  be  first  tried 
or  determined.  According  to  the  earlier  authorities,  if  a  man  demur  to 
part,  and  take  issue  on  other  part,  or  if  the  declaration  be  against  two  de- 
fendants, and  one  demur,  and  the  other  take  issue,  the  courts  shall  deter- 
mine which  they  please  first  ',{hb)  though  it  was  reckoned  the  more  orderly 
way  to  give  judgment  first  on  the  dcmurrer.(J6)  In  another  book  it  is  said, 
that  the  issue  in  fact  ought  to  be  first  tried  ;  because  if  this  be  found  for  the 
plaintiff,  the  jury  who  try  it  may  assess  conditional  damages,  as  to  the  de- 
murrer. (c(?)  And  according  to  later  cases,  where  there  are  several  issues,  in 
law  and  in  fact,  the  determination  of  the  issue  in  law  may  be  either  before 
or  after  the  trial  of  the  other,  at  the  option  of  the  plaintiff. ((?) 

But  though  the  plaintiff,  in  ordinary  cases,  has  a  right  to  marshal  his 
own  proceedings,  provided  he  conform  to  the  rules  and  practice  of  the 
court,  yet  still  if  the  court  see  that  the  ends  of  justice  will  l)e  better  pro- 
moted by  first  determining  the  question  of  law  on  the  demurrer,  they  will 
postpone  the  trial  of  the  issue  in  fact.(e)  And  accordingly,  in  a  late  case, 
where  the  plaintiff  brought  three  actions  of  trespass  against  three  several 
defendants,  for  different  parts  which  they  took  in  the  same  transaction  ;  one 
against  the  speaker  of  the  House  of  Commons,  who  justified  under  a  war- 
rant he  had  issued,  by  order  of  the  house,  for  arresting  and  committing  to 
the  Tower  the  plaintiff,  a  member  of  the  house,  for  a  breach  of  privilege, 
in  publishing  a  libel  upon  the  house,  to  which  plea  the  plaintiff  demurred ; 
another  against  the  serjoant  at  arms,  who  pleaded  not  guilty,  and  also  justi- 
fied under  the  authority  of  the  speaker's  warrant,  to  Avhich  the  plaintiff  re- 
plied an  excess  in  the  manner  of  executing  the  warrant,  by  a  military  force, 
and  with  improper  and  unnecessary  violence,  on  which  issue  was  joined  to 
the  country  ;  and  the  third  against  the  constable  of  the  Tower,  who  received 
and  detained  the  plaintiff  as  a  prisoner,  and  who  also  justified  under 
a  warrant  from  the  speaker  for  that  purpose,  in  which  *issue  was  [  *737  ] 
also  taken  to  the  country,  on  several  facts  stated  in  such  justifica- 

(b)  R.  E.  11  W.  Ill,  (a),  K.  B.    Ante,  118. 

(c)  Rules  and  orders  of  K.  B.  Ed.  1T95,  p.  176,  7;  and  see  Lee's  Prac.  Die.  2  Ed.  460. 
Ante,  718. 

(a)  R.  T.  1  Geo.  II.  (a),  K.  B.     Barnes,  163,  0.  P. 

{bb)  Co.  Lit.  72,  a.     Gilb.  C.  P.  57.  (cc)  Say.  Dam.  115,  cites  Lutw.  875. 

(d)  2  Lil.  P.  R.  85.     R.  E.  23  Car.  I.  K.  B.     2  Wms.  Saund.  5  Ed.  300,  (3). 

(e)  13  East,  41,  47.  i 
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tion  ;  and  notice  of  trial  was  given  by  the  plaintiff  in  the  two  last  causes, 
which  stood  for  trial  at  bar  on  a  day  fixed,  but  the  plaintiff,  though  still 
within  the  time  allowed  by  the  general  rules  and  practices  of  the  court,  had 
not  set  down  his  demurrer  in  the  first  cause  for  argument ;  the  court  of 
King's  Bench,  on  motion  by  the  attorney  general,  on  behalf  of  the  sergeant 
at  arms  and  constable  of  the  Tower,  postponed  the  trial  of  the  issues  in 
those  causes,  until  after  the  argument  on  the  demurrer  in  the  cause  against 
the  speaker:  because  the  right,  just  and  distinct  consideration  of  the  ques- 
tions which  arose  on  the  issues  of  fact,  and  the  true  measure  of  damages  in 
the  causes  against  the  serjeant  at  arms  and  constable  of  the  Tower,  depended 
in  a  great  measure  upon  the  decision  of  the  issue  in  law  joined  in  the  other 
action  against  the  speaker  :  and  though  the  same  question  of  law  might  ulti- 
mately be  raised  on  motion  in  the  two  former  actions,  yet  it  could  not  be 
considered  so  conveniently  to  the  coui*t,  to  whom  the  decision  of  such  ques- 
tion belonged,  or  so  advantageously  to  the  party  who  should  prove  to  be  in 
the  right,  as  upon  the  demurrer,  which  presented  the  question  of  law  dis- 
tinct from  the  questions  of  fact. (a) 

In  practice,  however,  it  is  usual  and  advisable,  when  there  are  several 
issues  in  law  and  in  fact,  and  the  course  of  proceeding  rests  with  the  parties, 
to  determine  the  issue  in  law  first,  for  the  following  reasons :  first,  that  the 
determination  of  an  issue  in  law  is  generally  more  expeditious,  and  less  ex- 
pensive, than  the  trial  of  an  issue  in  fact ;  secondly,  that  if  the  issue  in  law 
go  to  the  whole  cause  of  action,  and  be  determined  against  the  plaintiff,  it  is 
conclusive,  and  there  is  no  occasion  afterwards  to  try  the  issue  in  fact ; 
whereas,  if  the  issue  in  fact  be  first  tried  and  found  for  the  plaintift",  he  must 
still  proceed  to  the  determination  of  the  issue  in  law,  and  if  that  be  found 
against  him,  he  will  not  be  allowed  his  costs  of  the  trial  of  the  issue  in 
fact  :{b)  thirdly,  that  this  mode  of  proceeding  will  prevent  confusion  and 
embarassment  at  the  trial,  particularly  when  contingent  damages  are  to  be 
assessed :  and  lastly,  that  whether  the  demurrer  go  to  the  whole  or  part  of 
the  cause  of  action,  if  the  plaintiff  proceed  to  argue  it  first,  and  the  court 
are  of  opinion  against  him,  he  may  amend  as  at  common  law  ;  but  after  the 
cause  has  been  carried  down  to  trial,  he  cannot  amend  any  further  than  is 
allowable  by  the  statutes  of  amendments. (c) 

The  concilium,  dies  concilii,  or  day  to  hear  the  counsel  of  both  par- 
ties,((i)  was  formerly  moved  for,  in  the  King's  Bench,  upon  reading  the 
record  in  court  ;(e)  but  now  it  is  a  motion  of  course,^which  only  requires  a 
counsel's  signature.  Still,  however,  the  record  is  taken,  pro  forma,  to  the 
clerk  of  the  papers,  who  marks  it  "  read,"  and  signs  the  initials  of  his  name 
on  the  brief  or  motion  paper  ;  which  being  carried  to  the  clerk  of  the  rules, 
he  draws  up  the  rule  for  a  concilium  thereon, (/)  which  is  a  four- 
[  *738  ]  day  rule,  *and  then  the  cause  is  entered  for  argument  with  the  clerk 
of  the  papers. (a«)  It  has  been  determined  not  to  be  necessary  to 
serve  the  rule  fgr  a  concilium  upon  demurrer,  in  the  King's  Bench,  or  to 
give  notice  of  putting  it  in  the  paper  ;  it  being  in  strictness  the  defendant's 
duty  to  search,  since  he  must  expect  the  plaintiff  will  proceed  :{bb)  but  in 

(a)  13  East,  27. 

{b)  2  Wms.  Saund.  5  Ed.  300,  (3)  ;  and  see  2  Marsh.  364,  5. 

(c)  2  Blac.  Rep.  920.    Scd  qucere;  and  vide  ante,  697,  713,  14. 

[d)  R.  E.  2  Jac.  II.  K.  B.  (e)  Id.  2  Lil.  P.  R.  421. 
{/)  Append.  Chap.  XXXI.  g  1. 

(aa)  R.  T.  1  Geo.  II.  (a),  K.  B.  {bb)  2  Str.  1242;  and  see  1  Chit.  Rep.  718 
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practice  it  is  usual  to  serve  a  copy  of  the  rule  on  the  defendant's  attorney  ; 
and  it  seems  that  it  ought  to  be  served,  when  there  is  a  7'eal  demurrer. (cc) 
Signing  a  concilium  is  considered,  in  that  court,  as  a  step  in  the  cause,  so  as 
to  make  it  unnecessary  to  give  a  term's  notice. (c^cf) 

Previously  to  the  day  appointed  for  argument,  copies  of  the  demurrer 
books  should  be  delivered,  in  the  King's  Bench,  by  the  plaintiff  or  his 
attorney,  to  the  chief-justice  and  senzor  judge,  and  by  the  defendant  or  his  at- 
torney, to  the  two  other  judges  ;  and  if  either  party,  or  his  attorney  neglect 
to  deliver  the  books,  the  other  party,  or  his  attorney,  ought  to  deliver  the 
same.(e)  In  all  books  to  be  delivered  to  the  justices  of  this  court,  the  names 
of  the  counsel  who  signed  the  pleadings,  ought  to  be  inserted  :(/)  and  the 
exceptions  intended  to  be  insisted  upon  in  argument,  should  be  marked  by  the 
party  Avho  objects  to  the  pleadings,  in  the  margin  of  the  books  he  delivers  \{g) 
anfl  he  should  leave  a  copy  of  such  exceptions,  with  the  two  judges  to  whom 
he  does  not  deliver  books. (A)  In  causes  entered  for  argument  on  Tuesday, 
the  books,  we  have  seen,  are  to  be  delivered  to  the  chief-justice,  and  the  rest 
of  the  judges,  on  the  Saturday  preceding ;  and  in  those  entered  for  argu- 
ment on  Friday,  they  are  to  be  delivered  on  the  Tuesday  preceding. (z) 
And  formerly,  when  there  was  no  argument  on  demurrer,  and  the  cause  had 
been  struck  out  of  the  paper,  when  called  on,  no  one  appearing  to  pray 
judgment  for  the  plaintiff,  it  must  have  been  entered  de  novo  :{k)  but  now, 
when  counsel  has  had  his  brief  in  due  time,  and  is  accidentally  or  inadver- 
tently absent  at  the  time  the  paper  is  called  over,  the  court  will,  on  his 
moving  for  that  purpose,  allow  him  to  take  judgment  as  if  he  had  been 
present.  (?) 

In  the  Common  Pleas,  the  record  is  brought  into  court  by  the  clerk  of 
the  dockets,  on  moving  for  a  concilium  ;  which  is  a  motion  of  course,  re- 
quiring only  a  Serjeant's  name  :  and  the  motion  paper  being  handed  to  one 
of  the  secondaries,  he  will  mark  the  roll  as  read  in  court ;  after  which,  the 
rule  is  drawn  up  with  the  secondary,  and  a  copy  of  it  served  on  the  defend- 
ant's attorney  ;  and  at  the  time  of  drawing  up  the  rule,  the  secondary  will 
set  down  the  cause  for  argument  in  the  court  book.  This  must  be  done/owr 
days  exclusive  before  the  day  of  argument.  All  special  arguments 
on  demurrers,  and  other  special  arguments,  are  by  a  late  rule  to  *be  [  *739  ] 
heard  in  the  Common  Pleas,  on  the  day  next  before  the  sitting 
day  at  nisi  prius  in  3Iiddlesex,  and  the  day  next  after  the  sitting  day  at 
nisi  prius  in  London,  and  on  no  other  days  ;{a)  and  no  argument  is  allowed 
in  that  court,  on  the  last  four  and  first  four  days  of  the  term  :[b)  but  it  is 
said,  that  if  a  sham  demurrer  be  put  in  towards  the  end  of  the  term,  the 
court,  on  its  being  mentioned  by  a  Serjeant,  on  moving  for  a  concilium, 
will  order  it  to  be  argued  on  the  last  day  of  term.(c)  In  a  late  case  how- 
ever, the  court  observed,  that  they  could  not  assume  that  it  was  a  sham 
demurrer,  or  filed  for  the  mere  purpose  of  delay,  unless  there  was  an  affi- 

(rc)  Imp.  K.  B.  10  Ed.  273.  (dd)  3  Durnf.  &  East,  530. 

(e)  R.  M.  17  Car.  I.  K.  B. ;  and  see  R.  M.  11  Geo.  I.  1  Burt.  19D.  Man.  Ex.  Pr.  304.  11 
Price,  IGl,  Excheq. 

(/)  R.  E.  18  Car.  11.,  K.  B. 

Iff)  R.  E.  2  Jac.  II.  K.  B.,  revived  by  R.  H.  38  Geo.  III.  K.  B. 

(h)   1  Sraitli  R.  361,  2,  per  Lawrence,  J. 

(i)  R.  T.  40  Geo.  III.  K.  B.    1  East,  131;  and  see  R.  E.  2  Jac.  II.  (a),  K.  B.    Ante,  504. 

(k)   2  Chit.  Rep.  402.  (Z)  Id.  {a). 

(a)  R.  M.  47  Geo.  III.  C.  P.     Ante,  505.  (6)  R.  T.  12  Geo.  I.  (a),  C.  P. 

[c]  Imp.  C.  P.  7  Ed.  300,  303,  4. 
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davit  sliowing  it  to  be  so,  or  that  it  "was  not  intended  to  be  argued  ;  Besides, 
tlie  paper  books  must  be  delivered,  two  days  before  the  cause  is  set  down 
for  argument ;  and  tbe  court  are  not  to  assume  that  it  is  a  sham  demurrer, 
oa  a  mere  statement  of  counsel. (c:?)  It  is  a  rule  in  the  Common  Pleas,  that 
the  plaintiff's  attorney  shall  deliver  all  the  demurrer  books  to  the  lord 
chief-justice,  and  the  rest  of  the  judges  ;(ee)  which  books,  by  a  later  rule,(^) 
are  to  be  delivered  to  the  lord  chief-justice,  and  the  other  judges,  tivo  days 
(exclusive  of  the  day  of  such  delivery,)  before  the  day  on  Avhich  the  cause 
shall  have  been  set  down  for  argument :  and  the  names  of  the  Serjeants 
who  signed  the  pleadings  are  to  be  inserted  therein ;  and  the  number  roll 
and  day  of  argument  set  down  on  the  outside  of  each  ho6k.[g)  But,  by  a 
late  rule  of  that  court,  "  when  there  shall  be  a  demurrer  to  part  only  of  the 
declaration,  or  other  subsequent  pleadings,  those  parts  only  of  the  plead- 
ings to  w^hich  such  demurrer  relates,  shall  be  copied  into  the  demurfer 
books  ;  and  if  any  other  part  shall  be  copied  therein,  the  prothonotary 
shall  not  allow  the  costs  thereof  on  taxation,  either  as  between  party  and 
party,  or  attorney  and  client."(^_^)  The  exceptions  intended  to  be  insisted 
upon  in  argument  should  also,  as  in  the  King's  Bench,  be  marked  in  the 
margin  of  the  books  ;(7i)  and  if  each  party  takes  objections  to  the  plead- 
ings of  the  other,  it  is  said  to  be  the  duty  of  each  to  deliver  books,  with  the 
points  intended  to  be  made  on  both  sides,  stated  in  the  margin. (^)  It  was 
formerly  a  rule  in  both  courts,  that  the  party  neglecting  to  deliver  books 
could  not  be  heard,  until  he  had  paid  for  two  copies  of  them  -.{k)  But  a  sub- 
sequent rule(?)  having  declared,  that  no  judgment  should  be  signed  for  non- 
payment of  the  issue  money,  the  courts,  in  the  construction  of  this  latter 
rule,  have  held  it  to  extend  to  the  paper  books  on  a  demurrer  •,{i)t)  and  of 
course,  if  they  are  not  paid  for,  the  costs  of  them  must  remain  to  be  taxed, 
like  the  issue  money,  as  part  of  the  costs  in  the  cause. 

In  the  Exchequer,  the  rule  for  a  concilium  i?,  a /owr  day  rule :  and  where 
a  demurrer  is  seriously  intended  to  be  argued,  the  court  will  not  grant  the 
rulc(7i)  for,  nor  hear  any  argument  on  the  denmrrer,(o)  on  the  last  day  of 
term ;  but  where  a  sham  plea  is  pleaded,  and  a  demurrer  to  the  replication 
appears  to  have  been  filed  for  delay,  the  court,  when  there  are  noi  four 
days  remaining  of  the  term,  w^ill  grant  a  concilium  for  the  last 
[  *740  ]  *day  of  it. (a)  And  where  it  appeared  that  the  defendant  had  de- 
murred to  the  plaintiff's  replication  for  delay,  the  court  refused  to 
set  aside  an  order  for  a  concilium^  although /oio*  days  had  not  been  given 
to  the  defendant  to  return  the  demurrer  book.(i) 

The  courts  having  given  their  opinion  on  the  demurrer,  a  peremptory 
rule  is  drawn  up  with  the  clerk  of  the  rules  in  the  King's  Bench,  or  seconda- 
ries in  the  Common  Pleas,  that  judgment  be  entered  for  the  plaintiff  or  de- 
fendant, as  the  case  may  be.    And  after  interlocutory  judgment  on  demur- 

(rf)  T  Moore,  440. 

{ec)  R.  M.  6  Geo.  II.  reg.  3  C.  P. ;  and  see  R.  E.  27  Car.  II.  C.  P. 

Iff)  R.  M.  49  Geo.  III.  C.  P.     1  Taunt.  412.     Ante,  505. 

(g)  Barnes,  164. 

{gg)  R.  H.  8  &  9  Geo.  IV.  C.  P.     1  Moore  &  P.  401.     4  Ring.  449,  50. 

\h)  R.  H.  48  Geo.  III.  C.  P.     1  Taunt.  203.  (/)   7  Taunt.  72,  3. 

\k)  R.  M.  17  Car.  I.  K.  B.    R.  M.  6  Geo.  II.  reg.  3,  C.  P.;  and  see  R.  E.  27  Car.  II.  C.  P. 

(1)  R.  H.  35  Geo.  III.  K.  B.  &  C.  P.     Ante,  727. 

(to)  6  Durnf.  &  East,  477.     1  Bos.  &  Pul.  292. 

{n)  Anstr.  499.  (o)  M'CIel.  493. 

{a)   13  Price,  247;  and  see  1  M'CIel.  &  Y.  246,  accord. 

[b]  11  Price,  337. 
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rer,  tlie  defendant  sliall  not  come  to  arrest  the  judgment,  on  return  of  the 
inquiry,  for  any  exception  that  might  have  been  taken  on  arguing  the  de- 
murrer ;  for  the  parties  cannot  be  said  to  come  as  amici  cui'ice,  and  the 
courts  will  not  suffer  any  one  to  tell  them,  that  the  judgment  they  gave 
on  mature  deliberation  is  wrong :  but  it  is  otherwise  in  the  case  of  judg- 
ment by  default,  for  that  is  not  given  in  so  solemn  a  manner  ;  or  if  the 
fault  arise  on  the  writ  of  inquiry  or  verdict,  for  there  the  party  could  not 
allege  it  before.(c') 

The  judgment  for  the  plaintiff,  on  demurrer  to  a  plea  or  replication  in 
abatement,  is  not  final,  but  only  a  respondeat  ouster  :{d)  In  other  cases,  it 
is  interlocutory  or  final,  according  to  the  nature  of  the  action.  If  the  action 
be  for  damages,  in  assumpsit,  kc.  it  is  interlocutory  :{e)  and  the  plaintiff, 
after  giving  a  peremptory  rule  for  judgment  with  the  clerk  of  the  rules  in 
the  King's  Bench,  or  secondaries  in  the  Common  Pleas,  should  sign  inter- 
locutory judgment,  on  a  judgment  paper,  with  the  clerk  of  the  judgments 
in  the  former  court,(/)  or  prothonotaries  in  the  latter,(^)  and  proceed 
to  execute  a  writ  of  inquiry  for  assessing  the  damages  ;(/«)  or,  in  an  action 
on  a  bill  of  exchange  or  promissory  note,  &c.  he  may  have  them  assessed  by 
reference  to  the  master. («')  And,  on  the  execution  of  a  writ  of  inquiry,  af- 
ter judgment  on  demurrer,  the  defendant  is  not  allowed  to  controvert  any 
thing,  but  the  amount  of  sum  in  demand.(A;)  When  the  judgment  is  final,{l) 
as  in  debt  for  a  sum  certain,  the  plaintiff,  in  the  King's  Bench,  after  giving  a 
peremptory  rule  for  judgment,  may  immediately  proceed  to  tax  liis  costs ; 
and  the  master,  having  the  roll  brought  him  by  the  clerk  of  the  treasury  will 
mark  the  amount  of  the  costs  thereon,  as  well  as  upon  the  YVL\e.{rn)  In  the 
Common  Pleas,  the  plaintiff,  after  drawing  up  the  rule  with  the  secondaries, 
should  enter  an  incipitur  on  a  judgment  paper,  and  get  it  marked 
by  the  clerk  of  the  ^warrants  ;  and  then  take  it  to  the  prothono-  [  *7-ll  ] 
taries,  and  their  clerk  will  sign  the  judgment ;  upon  which  the 
prothonotaries  will  tax  the  cost. (a) 

When  the  defendant's  plea  goes  to  bar  the  action,  if  the  plaintiff  demur 
to  it,  and  the  demui-rer  is  determined  in  favour  of  the  plea,  judgment  of 
nil  capiat  should  be  entered,  notwithstanding  there  may  be  also  one  or  more 
issues  in  fact ;  because,  upon  the  Avhole,  it  appears  that  the  plaintiff  had  no 
cause  of  action.  So,  where  several  pleas  are  pleaded,  since  the  statute  4 
&  5  Ann.  c.  16,  §  4,  all  of  them  going  to  destroy  the  action,  and  one  or 
more  issues  are  joined  on  some  of  the  pleas,  and  there  are  one  or  more  de- 
murrers to  the  rest ;  if  the  court  determine  the  demurrers  in  favom-  oS  the 
defendant,  before  the  issues  are  tried,  they  shall  not  be  tried :  and  if  after 
the  trial,  it  will  make  no  difference  ;  for  in  each  case,  judgment  oinil  capiat 
shall  be  given  against  the  plaintiff". (6) 

(c)  1  Str.  425.     2  Marsh.  326. 

{d)  Gilb.  C.  P.  53.     1  Ld.  Ravm.  594.     Say.  Rep.  46.     2  Wils.  367.    Ante,  641. 

{e)  Append.  Chap.  XXXI.  |  2,  3,  6,  7,  8,  12. 

(/)  Burton  \.  Uenliy,  M.  57  Geo.  III.  K.  B.  1  Sel.  Pr.  2  Ed.  336,  7,  accord.  Imp.  K.  B.  9 
Ed.  357.     1  Cromp.  3  Ed.  178.     Lee's  Prac.  Die.  2  Ed.  459,  contra. 

{g)  Barnes,  229.  {h)  Append.  Chap.  XXXI.  I  2,  3,  7,  8,  12. 

(0   1  H.  Blac.  541.     Append.  Chap.  XXII.  I  30,  &c. 

{k)   1  Bos.  &  Pul.  368.  (Z)  Append.  Chap.  XXXI.  |  4,  5,  9,  10,  11. 

{m)  Imp.  K.  B.  9  Ed.  357;  and  see  1  Cromp.  2  Ed.  183.  Lee's  Prac.  Die.  2  Ed.  1  V.  390. 
2  Archb.  K.  B.  36. 

(a)  Imp.  C.  P.  7  Ed.  302. 

(i)   1  Wms.  Saund.  5  Ed.  80,  (1)  ;  and  see  Append.  Chap.  XXXI.  §  13,  14. 
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*CHAPTER    XXXII. 

Of  the  Issue,  mid  Trial  hy  the  Record. 

The  issue  we  are  now  treating  of,  arises  upon  a  plea  or  replication  of  mil 
tiel  record.  The  plea  of  nul  tiel  record,  Avlien  pleaded  to  an  action  on  a 
judgment,  or  other  matter  of  record  in  this  country,  is  always  concluded 
with  an  averment,  and  prayer  of  judgment  si  actio,  &ic.{a)  unless  Avhere 
an  action  of  debt  is  brought  here,  on  a  judgment  in  Ireland,  in  which  case 
the  plea  of  nul  tiel  record  must  conclude  to  the  country  :{b)  And  if  it  deny 
the  existence  of  a  record  of  the  same  court,  the  replication  thereto  may 
conclude  with  a  prayer  that  it  be  viewed  and  inspected  by  the  court  ;{c)  but 
when  the  record  is  of  another  court,  the  plaintiff  shall  have  a  day  given 
him  to  bring  it  in. (c^)[a] 

When  a  judgment,  or  other  matter  of  record,  in  the  same  court  is  plead- 
ed,(e)  and  the  plaintiff  replies  nul  tiel  record,  the  replication  may  conclude 
as  follows — "  and  this  he  is  ready  to  verify,  &c.  and  because  the  court  of 
our  lord  the  king  now  here  ivill  advise  themselves,  upon  inspection  and 
examination  of  the  record  by  the  said  (defendant)  above  alledged,  a  day  is 
given  to  the  piarties  aforesaid,  before  our  said  lord  the  king  at  Westminster, 
until,  &c. ;"(/)  or,  instead  of  replying,  the  plaintiff  may  crave  oyer  oi 
the  record,  or  at  least  a  note  in  writing  of  the  term  and  number  roll;(^) 
and  if  it  be  not  given  him  in  convenient  time,  he  may  sign  judgment. 
This  practice  was  originally  confined  to  pleas  in  abatement  •,{h)  but  was 
afterwards  extended  to  pleas  in  bar  :[i)  and  accordingly  it  is  now  settled, 
that  wherever  a  judgment,  or  other  matter  of  record,  in  the  same  court  is 
pleaded,  the  party  pleading  it  must,  on  demand,  give  a  note  in  writing  of 
the  term  and  number  roll,  whereon  such  judgment  or  matter  of  record  is 
entered  and  filed,  or  in  default  thereof,  the  plea  is  not  to  be  received.(A;) 
When  the  record  is  of  another  court,  the  plaintiff  may  either 
[  *743  ]  ^conclude  his  replication  of  nul  tiel  record,  by  giving  the  defend- 
ant a  day  to  bring  it  m,{aa)  or  with  an  averment  and  prayer  of  the 

{a)  2  Wils.  114. 

(6)  5  East,  4T3.  2  Smith  R.  25,  S.  C;  and  see  1  Barn.  &  Aid.  153.  9  Price,  3.  3  Barn. 
&  Cres.  449.  5  Dowl.  &  Ryl.  295,  S.  C.  4  Barn.  &  Cres.  411.  G  Dowl.  &  Ilyl.  471,  S.  C. 
Ante,  651.    Append.  Chap.  XXXII.  §  1. 

(c)»  llerne,  278.     2  Lutw.  1514.     Barnes,  33G.     Append.  Chap.  XXXII.  §  2. 

{d)  2  Salk.  566.     3  Blac.  Com.  330,  31.    Append.  Chap.  XXXII.  §  3. 

(c)  For  the  form  of  a  plea  of  judgment  recovered  in  the  same  court,  see  Append.  Chap. 
XXXII.  I  4. 

(/)  Dyer,  227,  8.  2  Lutw.  1514.  2  Salk.  566.  Carth.  517.  1  Ld.  Raym.  550,  S.  C.  7 
Taunt.  30.     2  Marsh.  354,  S.  C.    Append.  Chap.  XXXII.  I  6. 

{g)  Append.  Chap.  XXXIf.  |  5. 

{h)  Keilw.  95,  6.     Carth.  453,  517.     1  Ld.  Raym.  347,  550.     2  Ld.  Raym.  1179. 

(i)   2  Str.  823. 

{k)   R.  T.  5  &  6  Geo.  IL  (6),  K.  B.     Imp.  C.  P.  7  Ed.  292,  3.     Ante,  587. 

[aa)  Append.  Chap.  XXXII.  ^  7. 

[a]  An  issue,  on  a  plea  of  nul  tiel  record,  is  properly  triable  by  the  court.  Carson  v.  Pearl, 
4  J.  J.  Marsh.  92.  And  as  this  plea  is  to  be  tried  by  the  court,  it  ought  not  to  conclude  to 
the  country.  Eppes  v.  Smith,  4  Munf.  466.  On  this  issue,  day  should  be  given  to  the  party 
to  produce  the  record,  and  it  is  erroneous  to  try  the  issue  by  a  jury.  Brady  v.  Commonwealth, 
1  Bibb,  517.  And  therefore  this  plea  should  not  conclude  to  the  country.  Broticher  v. 
William,son,  1  Dana,  227.  But  should  there  also  be  an  issue  to  be  tried  by  a  jury  in  the  case, 
the  issue  to  the  court  should  be  first  tried.     Gray  v.  Pingucy,  17  Verm.  419. 
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debt  and  damages  :(55)  In  the  former  case,  the  issue  is  complete  upon  the 
replication  ;(<?<?)  but  in  the  latter,  there  ought  to  be  a  rejoinder,  that  there  is 
such  a  record, ((if?)  &c.  And  in  the  Common  Pleas,  the  replication  of  7iul 
tiel  record  to  a  plea  of  judgment  recovered,  need  not  it  seems  have  a  Ser- 
jeant's \\Q,\\di.{ee)  A  judicial  writ,  issuing  out  of  the  court  of  King's  Bench, 
is  a  matter  of  record :  and  therefore  where,  in  an  action  of  debt  on  bail  bond, 
the  defendant  pleaded  that  no  bill  of  Middlesex  issued  against  the  defend- 
ant in  the  original  action,  and  the  plaintiff  replied  that  it  did  issue,  as  ap- 
pears by  the  record  of  the  file  of  writs,  &c.  concluding  his  replication  with 
a  verification  by  the  record,  the  court  held  that  the  replication  was  pro- 
per.(_^)  But  a  recognizance  is  not  a  record,  until  it  be  enrolled  ;  and  there- 
fore where  the  defendant,  in  assumpsit  on  bills  of  exchange,  &c.,  pleaded 
that  "  the  plaintiff  Avas  indebted  to  him,  by  virtue  of  a  recognizance  taken 
in  the  court  of  Exchequer,  which  was  still  in  force.,  as  by  the  said  recogni- 
zance remaining  in  the  said  court  before  the  barons  will  appear,"  without 
stating  that  it  was  inrolled*;  a  replication,  that  the  plaintift"  was  not  so  in- 
debted, concluding  to  the  country,  was  holden  good  on  special  demurrer, 
inasmuch  as  the  plea  did  not  state  a  debt  due  by  recognizance,  which  was 
matter  of  record.((/) 

The  issue  we  are  now  treating  of  is  triable  by  the  record  itself,  if  it  be 
of  the  same  court ;  or,  by  the  tc7ior  of  the  record,  if  it  be  of  a  different 
court. (/i)  When  the  record  is  of  the  same  court,  and  the  plaintiff  avers  its 
existence,  notice  is  given,  in  the  King's  Bench,  to  the  defendant's  attorney, 
that  he  will  produce  it  on  a  particular  day  :(^')  But  where  the  existence  of 
the  record  is  averred  by  the  defendant,  the  plaintiff's  attorney  gives  him  a 
four-day  rule  to  produce  it,(^)  which  he  obtains  from  the  master  on  the 
paper-book ;  and  having  entered  it  with  the  clerk  of  the  rules,  serves  a  copy 
on  the  defendant's  attorney.  This  rule  may,  it  seems,  be  given,  wdiere  the 
defendant  has  pleaded  a  judgment  recovered,  to  which  there  is  a  replication 
of  mil  tiel  record,  concluding  with  a  verification  and  prayer  of  damages, 
and  a  rejoinder  entered  for  the  defendant,  that  there  is  such  a  record,  and 
a  day  given  for  its  production  ;  and  the  defendant  cannot  afterwards  strike 
out  the  rejoinder,  and  return  the  paper-book,  with  notice  that  he  will  rejoin 
in  due  time.(/) 

In  the  Common  Pleas,  when  the  'plaintiff  avers  the  existence  of  the  re- 
cord, a  day  is  given  him  by  the  roll,  to  bring  it  into  court.  And  where  the 
plaintiff  delivered  the  book,  and  gave  himself  a  day  to  bring  in 
the  *record,  but  did  not  bring  it  in  on  that  day,  and  the  plaintiff  [  *744  ] 
afterwards  offered  the  record,  and  moved  it  might  be  read,  the 
motion  Avas  refused  by  the  court,  it  not  being  brought  in  on  the  day  the 
plaintiff  had  given  himself  to  produce  it :(«)  but  the  plaintiff  in  this  c'ase 
was  afterwards  allowed  to  continue  the  day  for  bringing  in  the  record. (5) 

{hh)  Barnes,  161.    2  Wils.  113. 

[cc)  Gas.  Pr.  C.  P.  56.  Pr.  Res?.  227,  8.  Barnes,  161,  335,  6.  Com.  Rep.  533.  2  Bos.  & 
Pul.  302.     Append.  Chap.  XXXII.  §  7. 

{dd)  1  Ld.  Raym.  550.  Append.  Chap.  XXXII.  I  8;  and  see  1  Chit.  PI.  4  Ed.  519,  20. 
2  Chit.  Rep.  241,  (a). 

(ee)   2  Blac.  Rep.  816.     Ante,  672  ;  but  see  2  Wils.  74,  contra. 

Iff)   1  Ken.  345.     Say.  Rep.  299,  S.  C. 

Iff)   1  Barn.  &  Aid.  153.  (h)  Bui.  Ni.  Pri.  230.   Gilb.  Evid.  26.   2  Bur.  1034. 

{i)  Append.  Chap.  XXXII.  §  9.  (k)  Id.  §  10. 

(l)   2  Chit.  Rep.  241.     Id.  401,  S.  C.        (a)  Barnes,  343,  4. 

(6)  Id.  84,  5. 
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When  the  defendant  avers  the  existence  of  the  record,  the  plaintiff  is 
allowed  in  the  Common  Pleas,  to  give  him  a  day  to  bring  it  into  court,  so 
as  it  be  four  days  after  the  delivery  of  the  issue:  And  when  the  proceed- 
ings are  by  original,  and  a  general  return  day  is  given  to  bring  in  the  record, 
the  defendant  ought  to  be  called  to  bring  it  in,  at  the  rising  of  the  court 
on  that  day ;  and  if  he  fail,  the  rule  for  judgment  should  be,  unless  cause 
be  shown  on  the  appearance  day  of  that  general  return,  and  the  record  may 
be  brought  in  on  that  or  any  intervening  day :  But  when  the  proceed- 
ings are  by  hill  against  an  attorney,  and  the  day  given  to  bring  in  the 
record  is  a  day  certain,  it  cannot  be  brought  in  after  that  day ;  but  on  that 
day,  at  the  rising  of  the  court,  the  defendant  ought  to  be  called  to  bring 
it  in  ;  and  if  he  fail,  the  court  will  appoint  the  day  to  be  inserted  in  the  rule 
for  judgment  nisi  causa.[c)  This  rule  is  drawn  up,  on  producing  the  issue 
roll  in  court,  without  any  motion. 

On  the  day  appointed  for  producing  the  record,  the  issue,  being  previously 
entered,  is  brought  into  court  by  the  clerk  of  the  treasury  in  the  King's 
Bench,  or  clerk  of  the  dockets  in  the  Common  Pleas ;  and  proclamation 
being  made  by  the  crier,  for  producing  the  record,  it  is  or  is  not  produced. 
If  produced,  the  party  producing  it  is  entitled  to  judgment,  that  he  hath 
perfected  the  record ;  but  otherwise  judgment  is  given  for  the  adverse  party, 
that  he  htith  failed  in  producing  it.{d)  When  the  defendant  pleads  nul  tiel 
record  of  a  judgment,  &c.  the  record  is  commonly  produced  by  the  plain- 
tiff; and  in  that  case,  the  master  in  the  King's  Bench,  who  reads  the  issue 
and  compares  it  with  the  record,  will  mark  on  the  draft  of  the  issue,  that 
the  plaintiff  hath  produced  the  record ;  upon  which  the  clerk  of  the  rules 
will  give  a  rule  for  judgment,(c)  which  is  stated  to  be  on  an  issue  of  nul 
tiel  record,  and  expires  in  four  days.(/)  In  the  Common  Pleas,  the  rule 
for  judgment(^)  is  given  with  the  secondaries,  who  read  the  issue,  and 
compare  it  with  the  record  on  which  the  action  is  founded  ;  and,  on  the  ex- 
piration of  the  rule,  the  plaintiff  may  sign  final  judgment.(A)  When  the 
defendant  pleads  a  judgment  recovered,  and  the  plaintiff  replies  md  tiel 
record,  the  defendant,  on  being  called  in  court,  commonly  fails  to  produce 
the  record  ;  and  in  that  case,  the  roll  being  marked  by.  the  master,  the 
plaintiff  in  the  King's  Bench  may  immediately  sign  interlocutory  judgment, 
and  proceed  to  execute  a  writ  of  inquiry ;  or,  in  an  action  on  a  bill  of  ex- 
change or  promissory  note,  to  have  the  damages  assessed  by  refer- 
[  *745  ]  ence  to  the  officer  of  the  court.  In  the  Common  Pleas,  *there 
is  a  rule  given  by  the  secondaries,  before  interlocutory  judgment 
is  signed  ;  which  rule  is  jjeremptori/,  in  actions  for  damages,  and  the  plain- 
tiff may  thereupon  immediately  sign  interlocutory  judgment,  and  proceed 
as  before  directed  :  But  in  debt  for  a  sum  certain,  there  is  a  rule  for  judg- 
ment given  in  both  courts,  on  the  defendant's  not  producing  the  record, 
which  is  only  a  rule  nisi,  unless  cause  be  shown  in  four  days  ;{a)  at  the 
expiration  of  which,  if  no  cause  be  shown,  the  plaintiff  may  sign  final  judg- 
ment, with  the  clerk  of  the  judgments  in  the  King's  Bench,  or  prothono- 
taries  in  the  Common  Pleas. 

If  the  defendant  plead  in  abatement,  another  action  depending  for  the 

(c)  Barnes,  264,  5. 

(d)  3  Salk.  151;  and  see  1  Durnf.  &  East,  447,  (d). 

(e)  Append.  Chap.  XXXII.  g  12.  (f)  Imp.  K.  B.  10  Ed.  211. 
Iff)  Append.  Chap.  XXXII.  '^  13.                                                    (h)  Imp.  C.  P.  1  Ed.  292. 
(a)  Append.  Chap.  XXXII.  g  14. 
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same  cause,  and  the  plalntiif  afterwards  discontinue  such  action,  the  issue 
on  nul  tiel  record  must  be  found  against  him  ;  because  the  plea  was  true  at 
the  time  of  pleading  it :  but  if  a  recovery  be  pleaded  in  bar,  and  the  judg- 
ment afterwards  reversed^  before  the  day  given  to  bring  in  the  record,  there, 
upon  mil  tiel  record,  the  issue  must  be  found  for  the  plaintiff;  because,  by 
the  reversal,  the  record  is  avoided  ah  initio. (b)  To  a  plea  of  justification 
in  trespass,  under  a  distringas,  the  plaintiff  replied,  that  before  the  distrin- 
gas issued,  he  appeared  to  the  previous  writ  sued  out  by  the  defendant,  to 
wit,  a  clausum  frcgit  issued  out  of  the  Common  Pleas,  prout  patet,  &c. ; 
and  on  a  rejoinder  of  nul  tiel  record,  the  court  held,  that  the  record  of  an 
appearance  to  a  clausum  fre0t  issued  out  of  Chancery,  did  not  support  the 
replication  ;  and  that  the  words  which  followed  the  scilicet,  being  material, 
could  not  be  rejected. (<?) 

When  the  record  is  of  a  different  court,  the  tnode  of  proceeding  for 
bringing  in  the  tenor  of  it,  is  by  certiorari  :{dd)  which,  we  have  seen,(ee)  is 
a  writ  issuing  sometimes  out  of  Chancery,  and  sometimes  out  of  the  King's 
Bench.  And  Avhen  nul  tiel  record  is  pleaded  to  the  record  of  a  superior 
court,  or  court  of  equal  jurisdiction,  there  is  no  way  to  have  it,  but  by  cer- 
tiorari and  mittimus  out  of  Chancery  ;(/)  for  one  court  is  not  bounded  by 
the  other,  in  point  of  jurisdiction,  nor  can  they  write  to  each  other,  to  cer- 
tify their  records :  But  the  Chancery  may,  by  its  original  constitution, 
award  a  certiorari,  for  bringing  up  the  tenor  of  a  record  of  a  superior  court, 
and  afterwards  send  it  by  mittimus  to  another;  and  the  certifying  such 
tenor  does  not  hinder  the  court  where  the  record  is,  from  proceeding  upon 
it :  And  this  method  was  contrived,  to  communicate  evidence  of  the  record, 
from  one  superior  court  to  another,  without  the  actual  removal  of  the  record 
itself.  (^)  If  a  recovery  in  an  inferior  court  be  declared  on,  or  pleaded  in 
a  superior  one,  and  denied,  the  certiorari  may  be  issued  out  of  the  superior 
court, (A)  as  well  as  from  the  court  of  Chancery. (z)  And  on  this  writ,  when 
the  superior  court  doth  not  send  for  the  record  of  an  inferior 
*one,  to  see  whether  they  keep  within  the  limits  of  their  jurisdic-  [  *746  ] 
tion,  but  merely,  on  nul  tiel  record,  to  know  whether  there  be 
such  a  record  or  not,  it  is  sufficient  to  certify  the  tenor  of  the  record  ;(a)[A] 

(6)  1  Ld.  Eaym.  2'74.  ^2  Ld.  Eaj-m.  1014.     1  Salk.  329,  S.  C. 

(c)   2  New  Rep.  C.  P.  463. 

{dd)  Append.  Cliap.  XXXII.  ^  15.  {ee)  Ante,  397. 

(/)  2  Bur.  1034 ;  and  see  Cro.  Car.  297.     Append.  Chap.  XXXII.  g  16. 

{g)  Gilb.  Exec.  145,  153,  169;  and  see  Gilb.  Evid.  15. 

{h)  Cro.  Eliz.  821.    Append.  Chap.  XXXII.  |  17,  18.  (i)  Gilb.  Exec.  148,  9,  170. 

(a)  Gilb.  Exec.  143.     Dyer,  186,  7.     3  Salk.  296.     2  Atk.  317,  18. 

[a]  Nul  tiel  record  and  nil  debet  cannot  be  joined  in  one  plea.  Le  Conte  v.  Pendleton,  1 
Johns.  Cas.  104.  Nor  can  nul  tiel  record  be  pleaded  with  any  other  defence,  e.  g.  payment. 
Carncs  y.  Duncan,  Colraan,  35.  Le  Conte  v.  Pendleton,  Id.  72.  Neither  can  notice  of  special 
matter  of  defence  be  given  with  the  plea  of  nul  tiel  record.  Barheydt  v.  Ilaverly,  1  Wend.  70. 
Raymond  v.  Smith,  13  Johns.  329. 

Nul  tiel  record  is  the  only  plea  that  can  effect  the  record  of  a  judgment  from  another  state, 
and  its  effect  is  to  be  determined  by  the  court.  Carter  \.  Wilson,  1  Dev.  &  Bat.  362.  A 
variance  between  the  record  declared  on  and  the  one  produced  as  evidence,  can  be  taken 
advantage  of  by  tht  plea  of  nul  tiel  record.    Giles  v.  Shaiv,  Breese,  169. 

In  New  Hampshire,  to  an  action  of  debt  on  a  judgment,  the  defendant  pleaded,  first,  nul 
tiel  record ;  secondly,  payment ;  third,  a  release.  It  was  held,  that  they  were  all  admissible 
under  their  practice  as  to  double  pleading.    Nelson  v.  Sloan,  2  New  Hamp.  464. 

In  Vermont,  notice  of  special  matter  cannot  be  received  under  a  plea  of  nul  tiel  record. 
Card  V.  Sargcant,  15  Verm.  393. 
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and  in  Chancery  they  seldom  certify  any  thing  more,  for  that  court  does 
not  in  general  send  for  the  record  of  the  inferior  one,  to  bound  their  juris- 
diction, but  to  send  it  to  other  courts  by  mittimus  :{b)  ButT>^hen  the  record 
is  to  be  proceeded  upon  in  a  superior  court,  the  record  itself  must  be  re- 
turned.(c) 

On  a  replication  of  7iul  tiel  record  to  a  plea  in  abatement,  the  judgment 
for  the  plaintiff  is  not  final,  but  only  a  respondeat  ouster  ',{d)\_A~\  for  failure 
of  record  in  this  case  is  not  peremptory. (e)  In  other  cases,  the  judgment 
is  interlocutory  or  final, (^)  as  upon  demurrer.(^^)  When  the  judgment  is 
final,  the  rule  in  the  Common  Pleas,  as  well  as  in  the  King's  Bench,  is 
only  nisi,  unless  cause  be  shown  within  /ot*  days,  in  order  that  the  de- 
fendant may  have  that  time  to  move  in  arrest  of  judgment :  But  when  the 
judgment  is  interlocutory,  that  reason  fails,  and  there  is  no  occasion  for  a 
four  day  rule ;  because  the  defendant  may  move  in  arrest  of  judgment, 
after  the  inquiry  is  executed.(7i7i)  And  as  the  defendant,  we  have  seen,(n) 
may  bring  in  the  record  in  the  Common  Pleas,  or  any  intervening  day 
between  the  giving  of  the  rule  and  the  appearance  day,  the  secondaries  in 
that  court  certify  upon  the  rule,  that  no  cause  hath  been  shown :  which 
certificate  is  produced  to  the  prothonotary's  clerk,  at  the  time  of  signing 
final  judgment. 


[*747]  *CHAPTER    XXXIII. 

Of  Trials  hy  the  Country,  at  Bar  or  Nisi  Prius  ;  and  of  the  Steps 
PREPARATORY  to  the  latter,  and  Consequences  of  not  proceeding  to 
Trial,  ^-c. 

Trials  by  the  country  are  at  bar  or  nisi  prius.  Before  the  statute 
Westm.  2,  (13  Edw.  I,)  c.  30,  civil  causes  were  tried  either  at  the  bar, 
before  all  the  judges  of  the  court,  in  term  time ;  or  Avhen  of  no  great 
moment,  before  the  justices  in  Eyre  ;  a  practice  having  very  early  obtained, 
of  continuing  the  cause  from  term  to  term,  in  the  court  above,  provided  the 
justices  in  Eyre  did  not  previously  come  into  the  county  where  the  cause  of 
action  arose  ;  and  if  it  happened  that  they  arrived  there  within  that  interval, 
then  the  cause  was  removed  from  the  jurisdiction  of  the  justices  at  West- 
minster, to  that  of  the  justices  in  Eyre.ia)  Afterwards,  when  the  justices 
in  Eyre  were  superseded,  by  the  modern  justices  of  assize,  it  was  enacted, 
by  the  above  statute,  that  "  inquisitions  to  be  taken  of  trespasses,  pleaded 
before  the  justices  of  either  bench,  shall  be  determined  before  the  justices  of 
assize,  unless  the  trespass  be  so  heinous,  that  it  requires  great  examination; 

{b)  Gilb.  Exec.  145.  {c)  2  Atk.  317.     Ante,  403. 

{d)  Append.  Chap.  XXVI.  §  9,  10. 

(e)  Carth.  517.     1  Ld.  Raym.  550.     Ante,  641,  740. 

(/)  Append.  Chap.  XXXII.  I  19,  &c.  [gg)  Ante,  740. 

(hh)  Barnes,  264;  and  see  Imp.  K.  B.  10  Ed.  277,  417.  {ii)  Ante,  744. 

{a)  3  Blac.  Cora.  352. 

[a]  Where  the  plaintiff  replies  nul  tiel  record  to  a  plea  of  the  pendency  of  a  prior  suit,  and 
the  issue  is  found  for  him,  the  judgment  is  that  the  defendant  answer  over.  Neal  v.  Mills. 
5  Blackf.  208. 
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and  that  inquisitions  of  other  pleas,  pleaded  in  either  bench,  wherein  the 
examination  is  easy,  shall  be  also  determined  before  them ;  as  when  the  entry 
or  seisin  of  any  one  is  denied,  or  in  case  a  single  point  is  to  be  inquired  into  : 
But  inquisitions  of  many  and  weighty  matters,  which  require  great  exami- 
nation, shall  be  taken  before  the  justices  of  the  benches, (i)  &c. ;  and  when 
such  inquests  are  taken,  they  shall  be  returned  into  the  benches,  and  there 
judgment  shall  be  given,  and  they  shall  be  inrolled."  Since  the  making  of 
this  statute,  causes  in  general  are  tried  at  nisi  prius  :  trials  at  bar  being 
only  allowed  in  causes  which  require  great  examination. (6)  The  king 
however,  by  his  prerogative,  may  try  his  cause,  either  at  bar  or  nisi  prius  :{c) 
And  as  the  above  statute  extends  only  to  the  courts  of  King's  Bench  and 
Common  Pleas,  whenever  an  issue  is  joined  in  the  Exchequer  of  Pleas,  to 
be  tried  in  the  country,  there  is  a  particular  commission,  authorizing  the 
judges  of  assize  to  try  \i.{d) 

A  writ  of  right  may  be  tried  at  nisi  prius  :{e)  And  in  a  late  case,(/)  the 
court  refused  a  trial  at  bar  in  a  writ  of  right,  as  they  had  before 
done  in  *ejectment,{aa)  on  the  mere  allegation  of  length,  and  pro-  [  *748  1 
bable  questions  of  difficulty,  in  a  cause  respecting  a  pedigree.  But 
if  the  mise  be  joined  on  a  writ  of  right,  it  must  be  tried  by  the  grand  assize; 
and  the  court  will  not  permit  it  to  be  tried  by  a  jury,  instead  of  the  grand 
assize,  though  both  parties  desire  it.(bb)  It  is  settled,  that  the  nisi  jn-ius 
clause  should  properly  be  inserted  in  the  writ  of  summons,  for  electing  the 
grand  assize  :{cc)  and  if  such  clause  be  omitted  therein,  and  the  knights  come 
from  a  distant  county,  and  appear  at  bar,  the  court  of  Common  Pleas  will 
not  compel  them  to  be  sworn,  unless  the  demandant  will  undertake  to  pay 
their  expenses.((?e)  In  a  writ  of  right,  the  sheriff  having  returned  to  the 
writ  of  summons,  that  he  had  summoned  four  lawful  knights,  to  wit,  A.  B. 
esquire,  C.  D.  esquire,  E.  F.  esquire,  and  G.  H.  esquire,  the  court  held, 
on  demurrer  to  a  challenge  by  the  tenant,  on  the  ground  that  they  were  not 
true  knights,  but  only  esquires,  that  this  return  could  not  be  traversed. (c?) 
On  the  trial  at  bar  of  a  writ  of  right,  the  four  knights  who  return  the  grand 
assize,  must  themselves  attend,  and  sit  with  twelve  of  the  jurors  whom  they 
return;  a  jury  oi sixteen,  so  constituted,  being  by  law  required  for  the  trial; 
and  any  sixteen  of  the  assize  are  not  sufficient.  But  where  it  appeared,  on 
the  day  appointed  for  the  trial,  that  one  of  the  four  knights  Avas  so  ill  that 
he  not  only  could  not  then  attend,  but  was  not  likely  to  be  able  to  attend 
on  a.,future  day,  the  court  ordered  the  sheriff  to  summon  another  knight  to 
act  in  his  stead ;  and  were  of  opinion,  that  it  was  not  necessary  that  any 
fresh  selection  of  a  grand  assize  should  be  made  by  the  knights. (e)  And 
accordingly,  where  only  three  of  the  knights  appeared,  on  a  subsequent 
day,  and  the  sheriff  returned  that  the  fourth  was  too  ill  to  appear  in  that 
or  the  ensuing  term,  which  return  was  confirmed  by  the  affidavit  of  a  me- 
dical man,  the  court  granted  a  summons  for  another  knight. (/)  ^Ihe  demi 
mark  having  been  tendered,  on  a  trial  at  bar  of  a  writ  of  right,  it  has  been 
holden  that  the  tenant  must  begin, (^) 

(h)  2  S.alk.  648. 

(c)  Sav.  2  Cro.  Car.  348.  9. 

(d)  Bill.  Ni.  Pri.  304.    Append.  Chap.  XXXIV.  §  8. 

(e)  2  Wms.  Saund.  5  Ed.  45,  k.  I.     1  Taunt.  415.  (/)  3  Bing.  397. 

{aa)  Doe  ex  dcm.  Avgdl  v.  Angcll,  T.  36  Geo.  III.  K.  B.    3  Bing.  309,  400,  S.  C.  cited. 

{bb)   1  Bos.  &  Pul.  192. 

(ec)   1  Taunt.  415.  [d)  3  Bing.  393. 

(e)  2  Car.  &  P.  187.  (/)  3  Bing.  373.  {g)  Id.  446, 
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When  the  crown  is  immediately  concerned,  the  attorney-general  has  a 
right  to  demand  a  trial  at  bar. (A)  In  all  other  cases,  it  is  entirely  in  the 
discretion  of  the  court,(^')  governed  by  the  circumstances  of  the  case  :(yt) 
Even  if  the  parties  consent,  such  a  mode  of  trial  cannot  be  had  without 
leave  of  the  court. (?)  The  grounds  on  which  this  trial  ought  to  be  granted, 
are  the  great  value  of  the  subject  matter  in  question,  the  probable  length 
of  the  inquiry,  and  the  likelihood  that  difficulties  may  arise  in  the  course 
of  it.(m)  In  the  Common  Pleas,  a  trial  at  bar  has  been  granted  upon 
terms,  in  an  action  for  criminal  conversation. (w)  And  if  one 
[  *749  ]  of  the  justices  of  *either  bench,  or  a  master  in  Chancery,  be 
concerned,  it  is  a  good  cause  for  a  trial  at  bar,  be  the  value  what 
it  may  ;(a)  And  it  is  said,  that  such  trial  was  never  denied  to  any  officer 
of  the  court,  nor  hardly  to  any  gentleman  at  the  bar.(^)  The  plaintiff  may 
have  a  trial  of  this  nature,  by  the  favour  of  the  court,  though  he  sue  in 
formd  pauperis  :{cc)  but  when  the  plaintiff  is  poor,  the  court  wnll  not  grant 
it  to  the  defendant,  unless  he  will  agree  to  take  nisi  prius  costs,  if  he  suc- 
ceed, and  if  he  fail,  to  pay  bar  costs.{dd)  In  London,  it  is  said,  a  cause 
cannot  be  tried  at  bar,  by  reason  of  the  charter  of  the  citizens,  which 
exempts  them  from  serving  upon  juries  out  of  the  city.(ee)  And  when  the 
cause  of  action  arises  in  the  couwtj  palatine,  it  has  been  doubted  whether 
the  court  can  compel  the  inhabitants  of  the  palatinate  to  attend  as 
jurors.  (/) 

A  trial  at  bar  is  never  granted  before  issue  joined,((7)  except  in  eject- 
ment ;  in  which,  as  issue  is  very  seldom  joined  till  the  term  is  over,  it  would 
afterwards  be  too  late  to  make  the  application. (/Jif)  This  sort  of  trial  should 
regularly  be  moved  for,  in  the  term  preceding  that  in  which  it  is  intended 
to  be  had,  as  in  Hilary  for  Easter,  and  in  Trinity  for  Michaelmas  term  ;(n) 
except  where  lands  lie  in  Middlesex  :{kJc)  and  it  is  never  allowed  in  an  issu- 
able teYm,(ll)  unless  the  crown  be  concerned  in  interest, (97? w)  or  under  very 
particular  and  pressing  circumstances. (ww)  But  on  an  affidavit  of  particular 
circumstances,  such  as  the  great  age  and  expected  death  of  witnesses,  the 
court  will  depart  from  their  general  rule,  not  to  try  a  writ  of  right  in  an 
issuable  term.(o)     In  Easter  term,  the  court  of  King's  Bench  did  not  for- 

{h)  1  Str.  52,  644.  2  Str.  816.  1  Barnard,  K.  B.  88,  S.  C.  (/)  Say.  Ecp.  V9. 

[k)   1  Durnf.  &  East,  367.  [l)   2  Lil.  P.  R.  608.     1  Str.  696. 

(m)  Per  Kenyan  arg.  Doug.  437 ;  and  see  1  Durnf.  &  East,  363. 

(«)  Barnes,  438.     Cas.  Pr.  C.  P.  103.     Pr.  Reg.  411,  S.  C.  • 

(fl)   1  Sid.  407. 

(6)   2  Salk.  651.  6  Mod.  123,  S.  C. ;  but  see  2  Lil.  P.  R.  608.  {cc)   12  Mod.  318. 

{dd)  2  Salk.  648.    Doug.  437  ;  but  see  2  Barnard.  K.  B.  146. 

\ee)  2  Lil.  P.  R.  607.  2  Salk.  644.  But  note,  the  great  cause  of  Lochjer  against  i\\&  East 
India  Company  was  tried  at  bar,  (M.  2  Geo.  IIL)  by  a  special  jury  of  merchants  of  London. 
2  Salk.  644.  1  Durnf.  &  East,  366.  In  that  case,  however,  the  jury  consented  to  be  sworn, 
and  waive  their  privilege.     2  Wils.  136. 

(/)  Say.  Rep.  47;  and  see  1  Durnf.  &  East,  363. 

{g)  2  Lil.  P.  R.  238,  608.  12  Mod.  331.  1  Str.  696.  2  Barnard.  K.  B.  125.  1  Durnf.  & 
East,  364,  in  notis. 

(hh)  Say.  Rep.  155.    Barnes,  455. 

(m)  2  Lil.  P.  R.  603,  611.     Cas.  Pr.  C.  P.  66.  (kk)   2  Salk.  649. 

(U)  Fitzgib.  267.  Per  Puller,  J.  in  Coleman  v.  Citij  of  London,  M.  21  Geo.  III.  K.  B.  Barnes, 
447.  1  H.  Blac.  211,  C.  P.  But  the  case  of  GoodMle'ex  dim.  Revett  v.  Braham,  (4  Durnf.  & 
East,  497,)  was  tried  at  bar,  in  Hilary  term,  32  Geo.  III.  K.  B. 

(mm)  2  Lil.  P.  R.  603.  R.  M.  4  Ann.  (c),  K.  B.  1  Str.  52.  Rex  v.  /i'ecne  and  others,  H.  26 
Geo.  111.  K.  B. 

{nn)  2  Lil.  P.  R.  615.     1  Str.  52.     1  Barnard.  K.  B.  370. 

(o)   2  Car.  &  P.  187. 
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merly  allow  more  tlian  ten  trials  at  bar  •,{p)  and  tliey  must  have  been  brought 
on  a  fortnight  at  least  before  the  end  of  it^^q)  to  allow  sufficient  time  for 
the  other  business  of  the  court. 

From  what  has  been  said  it  will  be  seen,  that  the  courts  are  extremely 
unwilling  to  grant  a  trial  at  bar,  except  in  cases  where  it  appears  to  be  ab- 
solutely necessary.  And  even  where  it  is  fit  that  a  trial  at  bar 
should  *be  granted,  as  it  is  a  favour  asked  by  the  party  applying  [  *750  ] 
for  it,  they  will  lay  him  under  reasonable  terms :  And  therefore, 
where  the  defendant  in  ejectment  applied  for  a  trial  at  bar,  and  it  appeared 
that  the  lessor  of  the  plaintiff  was  in  such  indigent  circumstances  as  not  to 
be  able  to  bear  the  expense,  and  that  one  of  his  witnesses  was  a  woman 
above  eighty  years  of  age,  who  might  die  before  a  trial  at  bar  could  be  had, 
the  court  of  King's  Bench  required  the  defendant  to  consent,  that  if  he 
succeeded,  he  should  only  have  nisi  prius  costs ;  but  that  if  the  lessor  of 
the  plaintiff  were  to  succeed,  he  should  have  bar  costs :  and  that  the  old  wit- 
ness should  be  examined  upon  interrogatories,  and  her  depositions  read,  if 
she  shoiild  die  before  the  trial  :[a)  It  was  also,  by  consent,  made  part  of  the 
rule,  that  the  cause  should  be  tried  by  a  3Iiddlesex  jury,  instead  of  one 
from  No7'folk,  where  the  premises  were  situated. (6) 

Formerly,  there  was  no  other  notice  given  of  such  trial,  in  the  King's 
Bench,  than  the  rule  in  the  office  ;(c)  but  now,  it  is  said,  there  must  be^- 
teen  days'  notice. (c?)  The  plaintiff,  however,  as  in  other  cases,  may  coun- 
termand his  notice,  and  prevent  the  cause  from  being  tried  at  the  day 
appointed ;  after  which,  it  cannot  be  brought  to  trial  again,  unless  some  new 
day  be  appointed  by  the  court. (e)  And  it  is  said,  that  a  second  rule  cannot 
be  made  for  a  trial  at  bar,  between  the  same  parties  in  the  same  term.(^) 
Previously  to  giving  notice,  the  day  appointed  for  the  trial  must  be  entered 
with  the  clerk  of  the  papers  in  the  King's  Bench, (^)  and  before  the  trial, 
a  copy  of  the  issue  must  be  left  with  him,  in  order  that  he  may  take  four 
copies  of  it,  which  he  delivers  to  the  judges  :{Ji)  and  in  that  court  a  trial  at 
bar  could  not  formerly  have  been  on  a  Saturday ^[i)  or  the  last  paper-day 
in  term,  except  in  the  king's  case.(^)  In  the  Common  Pleas,  it  is  a  rule, 
that  the  plaintiff's  attorney  must,  before  the  essoin-day  of  the  term  in  which 
the  cause  is  appointed  to  be  tried,  give  notice  to  the  chief  prothonotary,  or 
his  secondary,  of  the  day  of  trial,  that  the  same  may  be  put  down  in  the 
court  book  provided  for  that  purpose ;  and  in  case  of  neglect,  the  cause  shall 
not  be  tried  that  term,  without  motion,  and  the  special  direction  of  the 
court.(Z)  And,  in  that  court,  the  chief-justice  and  rest  of  the  judges  shall 
respectively  have  copies  of  the  issue  in  the  cause  delivered  to  them,  four 
days  before  the  time  appointed  for  trial. (m) 

A  trial  at  bar  is  had  upon  the  distringas  or  habeas  corpora,  as  at  common 
law,  without  any  clause  of  nisi  prius :  and  it  is  mostly  by  a  special 
jury  of  the  county  where  the  action  is  laid.(w)     Six  days'  notice  at  least 

(p)  2  Lil.  P.  R.  607.  (?>  Id.  609. 

(«)  Doug.  437.  (6)  Id.  ibid;  and  see  Ad.  Eject.  2  Ed.  286,  &c, 

(c)  Append.  Chap.  XXXIII.  §  1. 

(V^)  Append.  Chap.  XXXIII.  |  6.  2  Salk.  649 ;  but  see  Imp.  K.  B.  10  Ed.  308,  where  it  is 
said,  that  now  there  must  be  the  same  notice  of  trials  at  bar  as  in  other  cases. 

(e)  R.  M.  4  Ann.  (c)  K.  B.  Imp,  C.  P.  1  Ed.  345.  (/)  Fitzgib.  267. 

(V)  2  Lil.  P.  R.  608.  (h)  Imp.  K.  10  Ed.  308,  9. 

(i)  2  Lil.  P.  R.  602.  (k)  2  Salk.  625. 

(I)  R.  H.  H.  9  Ann.  reff.  1  C.  P.  {m)  R.  M.  3  Geo.  IL  reg.  1,  C.  P. 

{n}  2  Lil.  P.  R.  123.   1  Salk.  405.    R.  T.  8  W.  III.  reff.  2  K.  B.    1  Bur.  292  ;  but  see  Doug. 
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[  *751  ]  ought  to  be  given  to  the  jurors  before  the  *trial  ;(a)  and  if  a  suffi- 
cient number  do  not  attend  to  make  a  jury,  the  trial  must  be 
adjourned,  and  a  decern  or  octo  tales  awarded,  as  at  common  law  ;(i)  for 
the  parties  in  this  case  cannot  pray  a  tales  upon  the  statutes. (c)  And  no 
writ  of  alias  or  pluries  distringas,  with  a  tales,  for  the  trial  of  an  issue  at 
bar,  shall  be  sued  out,  before  the  precedent  writ  of  dist7'ingas,  with  a  panel 
of  the  names  of  the  jurors  annexed,  shall  be  delivered  to  the  secondary,  to 
the  intent  that  the  issues  forfeited  by  the  jurors,  for  not  appearing  upon 
the  precedent  writ,  may  be  duly  estreated. ((^)  On  a  trial  at  bar,  in  the 
King's  Bench,  it  is  the  secondary's  duty  to  call  over  and  swear  the  jury, 
and  record  the  verdict,  whether  taken  in  court,  or  in  private  after  the  court 
is  adjourned ;  of  the  clerk  of  the  rules,  to  mark  all  deeds  and  papers  given 
in  evidence,  and  to  have  the  custody  of  them  after  the  trial,  till  called  for ; 
and  of  the  clerk  of  the  papers,  to  read  the  record  and  the  written  evidence.(e) 
In  the  Common  Pleas,  we  have  seen,(/)  it  is  the  duty  of  the  secondaries 
to  copy  the  issues  for  the  judges,  and  deliver  four  copies  thereof;  to  call  the 
jury,  and  defendant ;  to  read  the  record  and  all  written  evidence*  and  to 
record  the  verdict. ((/^)  After  a  trial  at  bar,  if  either  party  be  dissatisfied 
with  the  verdict,  he  may  move  for  a  new  trial,  as  in  other  cases. (7j A) 


Trials  at  nisi  prius  are  always  had  in  the  county  where  the  venue  is 
laid,  and  where  the  fact  was,  or  is  supposed  to  have  been  committed  ;(m) 
except  in  the  king's  case,(^)  or  where  the  venue  is  laid  in  Wales,  or  Ber- 
wick-u])on-Tweed,[l)  &c.  or  in  a  county  where  an  impartial  trial  cannot  be 
had,  in  which  cases  the  cause  is  tried  in  Middlesex,  or  in  the  next  English 
or  adjoining  county  -.[m)  and  Herefordshire  is  considered  as  the  next  Eng- 
lish county  to  South  Wales,  and  Shropshire  to  North  Wales.{n) 

Anciently,  it  seems,  all  causes  in  Middlesex  were  tried  at  bar :  But  this, 
from  the  increase  of  business,  having  been  found  extremely  inconvenient, 
it  was  enacted  by  the  statute  18  Eliz.  c.  12,  that  "  the  chief-justice  of  Eng- 
land, the  chief-justice  of  the  Common  Pleas,  and  the  chief  baron  of  the  Ex- 
chequer, or  in  their  absence  two  puisne  judges  of  their  respective  courts, 
within  term-time  or  four  days  next  after  the  end  of  every 
[  *752  ]  *term,  might  try  in  Westminster  hall,  all  manner  of  issues 
which  ought  to  be  tried  in  any  of  the  said  courts,  by  an  inquest 
of  the  said  county  of  Middlesex :  and  that  commissions  and  writs  of  nisi 
prius  should  be  awarded  in  such  cases,  as  had  been  used  in  any  other  shire 

438,  where  the  trial  was  had,  by  consent,  by  a  jury  of  a  different  county ;  and  in  Wales,  or 
Berwick  upon  Tweed,  &c.,  or  where  an  impartial  trial  cannot  be  had,  the  jury  must  come 
from  the  next  English  or  adjoining  county. 

(a)  Say.  Rep.  30.  {b)  5  Durnf.  &  East,  457,  8 ;  462. 

(c)  35  Hen.  VIII.  c.  6,  ^  6,  7,  8.  4  &  5  Ph.  &  M.  c.  7.  5  El.  c.  25.  14  El.  c.  9.  7  &  8 
W.  III.  c.  32,  ^  3.     6  Geo.  IV.  c.  50,  §  37. 

{d)  R.  H.  14  &  15  Car.  II.  reg.  2  K.  B.     2  Lil.  P.  R.  123. 

(c)  From  a  MS.  note,  in  the  late  Mr.  CardJs  book  at  the  Rule  Office.  (/)  Ante,  48- 

{99)  Eor  the  form  of  the  entry  of  a  verdict,  on  a  trial  at  bar,  in  K.  B. ;  see  Append.  Chap- 
XXXVII.  §  7. 

{hh)  Sty.  Rep.  462,  466.  1  P.  Wms.  212.  2  Ld.  Raym.  1358.  1  Str.  584,  S.  C.  2  Str. 
1105.    2  Atk.  320.    1  Bur.  395,  S.  P. 

(it)  3  Bur.  1334.  (A)  Post,  753. 

il)  2  Bur.  859.     2  Ken.  519,  S.  C.  (w»)  Ante,  723,  4,  5. 

(«)  2  Maule  &  Sel.  270;  and  see  11  East.  370. 
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of  tlie  realm."  Two  puisne  judges  were  required  to  sit  at  nisi  prius  in 
Middlesex,  in  the  absence  of  the  chief  justices  or  chief  baron,  till  the  statute 
12  Geo.  I.  c.  31,  by  which  it  was  provided,  that  any  one  judge  of  the  several 
courts  of  record  in  Westminster  hall,  might  try  causes  in  the  manner  pre- 
scribed by  18  Eliz.  c.  12,  and  the  time  was  extended  to  the  space  of  eight 
days  after  the  end  of  every  term.  By  a  subsequent  statute, (a)  this  time 
was  still  further  extended  to  fourteen  days.  And,  by  the  statute  1  Geo. 
IV.  c.  55,  §  1,  causes  may  be  tried  in  Ifiddlesex,  at  any  time  during  the 
vacation.  Trials  may  also  be  had  in  that  county,  either  in  Westminster 
hall,  or,  with  the  consent  of  his  majesty,  signified  under  his  sign  manual, 
in  any  other  fit  place  in  the  city  of  WestiJiinstcr  :{b)  and  while  the  courts 
were  rebuilding,  causes  at  nisi  prius,  in  the  King's  Bench,  were  tried  at 
the  Guildhall,  Westminster ;  but  they  are  now  tried,  as  before,  in  West- 
minster  hall. 

In  London,  trials  at  nisi  prius  take  place  by  immemorial  custom ;  and 
the  judges  sit  at  Cruildhall,  when  and  as  long  as  the  exigency  of  business 
requires. (c)     And,  by  the  statute  1  Geo.  IV.  c.  55,  §  2,  for  giving  further 
facilities  to  the  proceedings  in  the  court  of  King's  Bench,  "  any  one  of  the 
judges  of  that  court  is  authorized,  at  the  request  of  the  chief-justice,  to  sit 
for  the  trial  of  causes  at  nisi  prius,  in  Westminster  and  London,  on  the 
same  days  on  which  the  said  chief-justice,  or  any  other  judge  of  the  same 
court,  in  the  absence  of  the  said  chief-justice,  shall  be  sitting  for  the  trial  of 
causes  at  those  places  respectively,  so  that  the  trial  of  two  causes  may  be 
proceeded  in  at  the  same  time  :  and  all  jurors,  witnesses,  and  other  persons, 
who  may  have  been  summoned  or  required  to  attend,  and  who  ought  to 
attend,  at  or  for  the  trial  of  any  cause  before  the  said  chief-justice,  during 
the  time  aforesaid,  shall  give  their  attendance  at  and  for  the  trial  thereof, 
before  such  other  judge  as  may  be  sitting  for  the  trial  thereof,  by  virtue  of 
that  act ;  and  it  shall  and  may  be  lawful  to  and  for  the  marshal,  and  other 
officers  of  the  said  chief-justice,  to  appoint  from  time  to  time  fit  and  proper 
persons,  to  be  approved  by  the  said  chief-justice,  to  attend  for  them  and  on 
their  behalf  respectively,  before  such  judge :    Provided  always,  that  all 
causes  intended  to  be  tried  at  any  sittings  at  nisi  prius,  in  Middlesex  or 
London,  shall  be  entered  for  trial  with  the  marshal  of  the  said  chief  justice, 
and  all  process  and  other  proceedings,  for  or  relating  to  the  trial  thereof, 
shall  be  made  and  issued  according  to  the  practice  and  forms  now  in  use ; 
but,  nevertheless,  the  trial  of  every  cause  which  shall  be  tried  in 
virtue  of  that  act,  shall  be  *entered  of  record,  as  having  been  had  [  *753  ] 
and  made  before  the  judge  before  whom  such  cause  shall  happen 
to  have  been  actually  tried."    This  statute,  however,  has  fallen  into  disuse. 
In  the  King's  Bench  and  Common  Pleas,  particular  days  are  appointed 
by  the  chief  justices,  for  the  trial  of  causes  in  London  and  3Iiddlesex,  at 
the  sittings  in  and  after  each  term.    In  the  Exchequer  of  Pleas,  it  is  a  rule, 
that  "  the  sitting  in  London  shall  be  holden  at  the  Cruildhall  of  the  said 
city,  on  the  second  day  next  preceding  the  end  of  the  term ;  and  that  the 
sitting  for  the  county  oi  Middlesex  shall  be  holden  in  the  court  of  Exchequer 

(a)  24  Geo.  II.  c.  18,  §  5. 

\h)  Stat.  1  Geo.  IV.  c.  21.  And  see  the  statute  3  Geo.  IV.  c.  87,  for  enabling  his  majesty's 
court  oi  Exchequer  to  sit,  and  the  lord  chief  baron  or  any  other  baron  of  the  said  court  to 
try  Middlesex  issues,  elsewhere  than  in  the  place  where  the  court  of  Exchequer  is  commonly 
held  in  that  county,  during  the  period  of  rebuilding  the  said  court. 

(c)  3  Campb.  42,  n. 


753  OF  NOTICE  OF  TRIAL,  ETC. 

♦ 

in  Westminster  hall,  on  the  day  next  preceding  the  end  of  the  term :  and 
that  the  sitting  in  London  after  each  term,  shall  be  holden  on  the  second 
day  next  after  the  end  of  the  term :  and  the  sitting  after  each  term  in 
Middlesex,  shall  be  holden  on  the  sixth  day  of  the  sitting  next  after  the 
end  of  the  term. "(a)  By  a  late  notice,(5)  the  chief  baron  sits  at  two  o'clock, 
instead  of  six,  in  London  and  Middlesex :  In  other  respects,  he  sits  at  nisi 
prius  as  usual.  The  king,  by  his  prerogative,  may  try  his  cause  in  what 
county  he  pleases  :(c)  In  practice,  however,  it  is  usually  tried  in  the  court  of 
Exchequer,  in  Middlesex.(e)  And,  in  that  court,  the  first  seven  days  of  the 
sittings  after  the  end  of  each  term  in  Middlesex,  are  said  to  be  appropriated 
to  the  trial  of  crown  causes.  ((^)  Issues  directed  by  the  court  of  Chancery 
are  tried  in  the  King's  Bench  or  Common  Pleas ;  and  issues  from  the 
equity  side  of  the  Exchequer,  on  the  law  side  of  the  same  court,  (e) 


Previously  to  the  sittings  or  assizes,  at  which  the  cause  is  intended  to  be 
tried,  the  plaintiff  should  give  due  notice  of  trial ;  and  if  he  proceed  to 
trial,  without  giving  such  notice,  the  verdict  may  be  set  aside  for  irregular- 
ity. Every  notice  of  trial  ought  to  be  in  writing ;(/)  and  given  to  the 
defendant,  if  he  appear  in  person,  or  otherwise  to  his  attorney,  if  his  place 
of  abode  be  known ;( g)  but  if  the  attorney's  place  of  abode  be  unknown, 
the  notice  may  be  given  to  the  defendant  himself  :(^)[a]  And  when  the  de- 
fendant is  a  prisoner,  notice  of  trial  may  be  given  to  the  turnkey. (7i)  In 
country  causes,  the  notice  of  trial,  in  the  King's  Bench  should  be  given  to 
the  agent  in  town  ;(^)  but  in  the  Common  Pleas,  it  seems  that  it  may  be 
given  either  to  the  agent  in  town,  or  to  the  attorney  in  the  country, (A;) 
except  where  it  is  given  on  the  back  of  the  issue,  in  which  case, 
[  *754  ]  as  *the  issue  must  be  delivered, (aa)  so  the  notice  of  trial  must 

(a)  R.  E.  49  Geo.  III.  in  Scac.  Man.  Ex.  Append.  226.     8  Price,  507. 

lb)  N.  M.  54  Geo.  III.  in  Scac.  Man.  Ex.  Append.  227.  (c)  West,  on  Extents,  216. 

[d)  Edm.  Excheq.  302.  And  for  the  business  done  at  the  sittings  of  tlie  outer  Court  of 
Exchequer  in  term,  see  Notice  of  28  April,  1817.  4  Price,  21,  2.  Man.  Ex.  Append.  298. 
2  Chit.  Rep.  382,  3.  (e)  2  Anstr.  493,  601.     1  Madd.  Chan.  106. 

(/)  R.  M.  4  Ann.  (c),  K.  B.     Cas.  Pr.  C.  P.  3. 

(^)  Say.  Rep.  133,  K.  B.  Cas.  Pr.  C.  P.  62.  Pr.  Reg.  276,  396,  442,  S.  C.  Barnes,  306,  S.  P. 

(A)   1  Str.  248.     Ante,  363.  ({)  3  East,  568. 

{k)  Barnes,  306;  but  see  id.  298.     Cas.  Pr.  C.  P.  120,  S.  C.  semb.  contra. 

{aa)  Cas.  Pr.  C.  P.  94. 

[a]  In  New  York,  on  serving  replications,  the  plaintiff  may  deliver  a  notice  of  trial,  but 
the  proceeding  is  subject  to  be  defeated  or  modified  by  the  subsequent  delivery  of  a  bona 
fide  demurrer,  and  the  decision  thereon  if,  after  the  notice,  and  before  the  trial,  the  defendant 
demur  to  some  of  the  replications,  and  issues  of  fact  be  joined  in  others  of  the  pleas,  the 
plaintiff  may  proceed  and  take  a  verdict,  although  he  has  not  joined  in  demurrer ;  but  he 
holds  the  verdict  dependent  upon  the  event  of  the  demurrer.  Miller  v.  Stocking,  22  Wend. 
623.  And  under  peculiar  circumstances,  a  notice  of  trial  may  be  served  as  late  as  eleven 
o'clock,  P.  M.  Lb.  In  that  State,  the  notice  must  be  fourteen  days  before  court,  exclusive  of 
the  day  of  service.  SmaU  v.  Edrick,  5  Wend.  137.  Even  a  trial  by  record  must  be  noticed 
four  days.     Knapp  v.  Mead,  Coleman,  122. 

Proof  of  placing  in  the  post-office,  a  letter,  containing  a  notice  of  trial,  directed  to  the 
defendant's  attorney,  residing  in  a  post-town,  in  due  season  to  be  received  the  legal  period 
before  the  day  of  trial,  will,  if  made  in  the  presence  of  the  defendant's  attorney,  raise  the 
presumption,  and  stand  for  the  proof  of  the  service  of  notice.  M'-Courry  y.  Doremus,  5 
Halst.  245.  But  such  presumption  may  be  repelled  by  the  affidavit  of  the  attorney  to  whom 
notice  was  directed,  stating  that  it  was  not  received.  lb.  Service  of  this  notice  may  be 
proved  by  plaintifi'  himself.     Darlings  v.  Corey^  Coxe,  200. 
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of  necessity  be  given  to  the  agent  in  town.  In  tte  Exchequer,  all 
notices  of  trial  given  by  the  attorneys  or  side  clerks  of  the  office  of  pleas, 
in  causes  instituted  there,  are  required  to  be  entered  in  the  book  of  orders 
kept  in  such  office,  and  a  written  notice  of  such  entries  left  at  the  seat  in 
the  said  office,  of  the  attorney  or  clerk  in  court  concerned  for  the  defend- 
ant, or  at  his  chambers  or  place  of  residence. (6) 

In  the  King's  Bench,  upon  the  delivery  of  a  paper-book,  wherein  issue 
is  joined,  and  notice  of  trial  given,  (as  it  may  be,  on  the  back  of  the  book,) 
if  the  special  pleadings  be  afterwards  waived,  and  the  general  issue  given, 
the  notice  which  was  given  for  the  trial  of  the  special  issue,  shall  serve  for 
notice  of  trial  upon  the  general  issue.(c)  And,  in  the  Common  Pleas,  in 
all  cases  where  the  plaintiff's  pleading  concludes  to  the  country,  the  defend- 
ant's attorney  shall  be  bound  to  accept  of  notice  of  trial  upon  the  back  of 
such  pleading,  whether  the  same  be  delivered  or  left  in  the  office  ;  and  such 
notice  of  trial  shall  be  as  good  and  effectual,  as  if  issue  had  been  actually 
joined.(c?)  So,  in  the  Exchequer,  it  is  a  rule,  that  "  in  all  cases  where  the 
plaintiff  concludes  to  the  country,  his  attorney  or  clerk  in  court  may  give 
notice  of  trial,  at  the  time  of  delivering  his  replication  or  other  subsequent 
pleading,  in  case  issue  shall  be  joined  thereon,  or  of  executing  a  writ  of  in- 
quiry, in  default  of  joining  issue  ;  which  shall  be  deemed  good  notice  of 
trial,  from  the  time  of  the  delivery  of  such  replication  or  other  subsequent 
pleading,  in  case  issue  shall  be  joined. "(e) 

Notice  of  trial  may  be,  and  is  usually  given  on  the  back  of  the  issue  or 
paper-book,  in  the  King's  Bench ;  or  it  may  be  given  on  a  separate  paper.(/) 
In  the  former  case,  it  need  not  be  so  particular  as  in  the  latter  :  and  there- 
fore, where  the  issue  was  indorsed  as  follows,  "  Take  notice  of  trial  at  the 
next  assizes,"  this  was  holden  to  be  a  sufficient  notice,  without  any  mention 
of  the  date,  county,  or  attorney's  name  ;  though  it  would  have  been  other- 
wise, if  given  on  a  separate  paper.(^)  And,  in  the  Common  Pleas,  the 
continuance  of  a  void  notice  of  trial  may  operate  as  a  new  notice,  if  given 
in  regular  time. (A)  When  there  are  several  defendants,  and  one  of  them 
pleads,  and  the  other  lets  judgment  go  by  default,  the  notice  should  express 
that  the  issue  joined  with  the  former  will  be  tried,  and  that  the  jury  will 
at  the  same  time  assess  the  damages  against  the  latter,  (i) 

If  the  venue  be  laid  in  London  or  Middlesex,  and  the  defendant  live 
within  forty  computed{kk)  miles  of  London,  there  must  be  eight  days'  notice 
of  trial,  exclusive  of  the  day  it  is  given,  but  inclusive  of  that  on  which  the 
trial  is  to  be  had  :  and  if  the  defendant  live  above  forty  computed 
*mdes  from  London,  then  fourteeii  days'  notice  must  be  given. («a)  [  *76o  J 
And  it  is  a  rule  in  both  courts,  that  "  in  every  notice  of  trial  to  be 
given  for  the  sittings  after  any  term,  to  be  holden  at  the  Cruildhall  of  the 
city  of  London,  it  shall  be  specified  whether  the  cause  is  intended  to  be 
tried  at  the  first  day  of  such  sittings,  or  at  the  adjournment  day ;  and  that 
in  every  case  in  which  such  notice  shall  specify  that  the  cause  is  to  be  tried 
at  the  adjournment  day,  it  shall  be  sufficient  to  give  such  notice  eight  days 
before  the  first  day  of  the  sittings  after  term,  if  the  defendant  or  defend- 

{b)  R.  H.  39  Geo.  III.  in  Scac.  Man.  Ex.  Append.  223,  4.     8  Price,  503.     Ante,  500. 

(c)  R.  H.  8  Geo.  I.  (a),  K.  B.  (d)  R.  T.  2  Geo.  I.  C.  P. 

(e)  R.  T.  26  &  27  Geo.  II.  ^  4,  in  Scae.  Man.  Ex.  Append.  211. 

(/)  Append.  Chap.  XXXIII.  §  2,  &c.  (9)  2  Str.  1237. 

(A)  2  Blac.  Rep.  1298  ;  and  see  Barnes,  292.     Pr.  Reg.  396,  S.  C. 

(i)  Append.  Chap.  XXXIII.  ^  5.  (M)  2  St".  954,  1216. 

\aa)  R.  M.  4  Ann.  (c),  K.  B.     R.  M.  1654,  ^  21,  C.  P. 
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ants  reside  above /or^y  miles  from  the  said  city  of  London,  and /owr  days 
before  the  said  first  day,  if  the  defendant  or  defendants  reside  within  that 
distance.  "(/>)  In  the  Exchequer,  by  a  late  rule,(c')  "  all  notices  of  trial,  in 
causes  on  the  plea  side  of  this  court  for  the  sittings  after  term  in  London 
and  Middlesex,  shall,  in  case  the  defendant  or  defendants  reside  at  a  less 
distance  from  the  cities  of  London  or  Westminster  than  forti/  miles,  be 
given  eight  days  before  the  day  appointed  by  the  lord  chief  baron,  for  the 
trial  of  the  same  causes  ;  and  in  case  the  defendant  or  defendants  reside 
forti/  miles  or  upwards  therefrom,  then  such  notices  of  trial  shall  be  given 
fourteen  days  before  such  day  appointed  by  the  lord  chief  baron  as  afore- 
said; one  day  being  considered  inclusive,  and  the  other  exclusive." 

In  country  causes,  eight  days'  notice  of  trial  seems  to  have  been  formerly 
sufficient  ;{d)  but  now,  by  statute  14  Geo.  II.  c.  17,  §  4,  "  where  the  de- 
fendant resides  ahoye  fortg  miles  from  town,  no  cause  shall  be  tried  at  nisi 
prius,  either  at  the  assizes  or  sittings  in  London  or  Westmiyistcr,  unless 
notice  of  trial  in  writing  has  been  given,  at  least  ten  days  before  such  in- 
tended trial  :"(c)  and  hence  ten  days'  notice  of  trial  is  required,  in  all  cases, 
at  the  assizes.  But  as  this  statute  has  no  negative  words,  it  is  still  neces- 
sary to  give  fourteen  days'  notice  of  trial  for  the  sittings  in  Loyidon  or  West- 
minster, where  the  defendant  lives  ohoye  forty  computed  miles  from  Lon- 
don.[f)  And  when  a  defendant,  residing  in  town  at  the  issuing  of  the 
writ,  changes  his  residence  permanently  to  the  country,  at  the  distance  of 
above  forty  miles  from  town,  before  the  delivery  of  the  issue,  he  is  entitled 
to  fourteen  days'  notice  of  trial. (^)  And  the  like  notice  is  required,  when 
the  defendant  usually  resides  abroad,  and  has  no  settled  habitation  in  this 
country  ;(7i)  or  where  his  place  of  abode  is  ahoYO  fo7'ty  miles  from  London, 
though  he  may  happen  to  be  there  at  the  time  of  the  arrest,  or  notice  of 
trial.(i)  But  when  the  defendant,  being  a  practising  attorney,  has  chambers 
in  one  of  the  inns  of  court,  and  a  house  above  forty  miles  from 
[  *756  ]  London,{i)  or  when  he  has  a  permanent  residence  in  *town,  from 
which  his  absence  is  merely  occasional  or  temporary, (a)  eight  days' 
notice  of  trial  is  sufficient :  which  also  seems  to  be  the  case,  when  there  are 
several  defendants,  and  one  of  them  resides  within  forty  miles  of  Lon- 
don.{hh)  So,  in  the  Exchequer,  it  is  a  rule,(cc)  that  "  in  all  cases  where  the 
venue  is  laid  in  the  country,  and  a  term's  notice  is  not  necessary,  ten  days' 
notice  of  trial,  exclusive  of  the  day  it  is  given,  shall  be  deemed  sufficient 
notice  ;  but  if  the  venue  be  laid  in  London  or  Bliddlesex,  and  the  defendant 
reside  above /oriy  miles  from  XowcZow,  then  the  plaintiff  shall  gwQ  fourteen 
days'  notice  of  trial,  exclusive  of  the  day  it  is  given,  unless  a  baron  shall 
think  fit  to  order  otherwise." 

Upon  an  old  issue,  or,  in  other  words,  when  there  have  been  no  proceed- 
ings iox  four  terms  exclusive, (tZ(^)  or,  as  it  seems,  (in  the  King's  Bench,)  for 

(b)  R.  E.  51  Geo.  III.  K.  B.  13  East,  593.    2  Camp.  Introd.  XXII.  R.  H.  32  Geo.  III.  C.  P. 

(c)  R.  E.  56  Geo.  III.  in  Scac.  Man.  Ex.  Append.  227.     4"Price,  4. 
■     (d)  R.  M.  1654,  ^  21,  C.  P. 

(e)  Notice  of  trial  on  the  9th,  for  the  19th  has  been  deemed  sufficient,  under  the  statute. 
Legge  v.  Williams,  M.  23  Geo.  III.  K.  B. 

(/)  Barnes,  305  ;  and  see  Pr.  Reg.  388.     2  Blac.  Rep.  1205.  (g)  1  East,  688. 

(/*)  Pr.  Reg.  388.    2  Blac.  Rep.  1205.  4  Durnf.  &  East,  552.  («)   1  Pr.  Reg.  387. 

(a)  2  Price,  279 ;  and  see  2  Blac.  Rep.  992. 

(bb)  Per  Ashhurst,  J.  4  Durnf.  &  East,  520. 

(ec)  R.  H.  10  Geo.  III.  in  Scac.  Man.  Ex.  Append.  220. 

{dd)  2  Salk.  457,  645,  653.  R.  M.  4  Ann.  (c),  K.  B.  R.  E.  13  Geo-  II.  C.  P.  R.  T.  26  &  27 
Geo.  II.  I  5,  in  Scac.  Man.  Ex.  Append.  211,  12 ;  and  see  Append.  Chap.  XXXIII.  g  7. 
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a  year,{e)  after  Issue  joined,  a  term's  notice  of  the  plaintiff's  intention  to 
proceed,  is  requisite ;  which  notice  must  be  given  before  the  essoin  day  of 
the  fifth,  or  other  subsequent  term  ;(/)  And  a  judge's  or  baron's  summons, 
if  no  order  has  been  made  upon  it,  is  not  a  proceeding  within  the  meaning 
of  this  rule  ;{g)  nor  the  suing  out  of  a  venire  facias  or  distringas,  in  the 
vacation  of  the  fourth  term,  though  it  be  tested  and  entered  as  of  that 
term.(/i)  But  a  judge's  order,  or  notice  of  trial,  though  countermanded,(t) 
or  notice  that  the  plaintiff  will  proceed  in  the  cause,  which  has  not  been 
acted  under,  is  such  a  proceeding  as  will  prevent  the  necessity  of  giving  a 
term's  notice. (^)  The  rule  requiring  a  term's  notice  does  not  extend  to  a 
trial  by  proviso, (I)  or  a  motion  for  judgment,  as  in  case  of  a  nonsuit  ;(m) 
and  being  confined  to  volujitary  delays,  it  does  not  apply,  when  the  cause 
has  been  stayed  by  injunction  or  privilege  ;(n)  or  when  there  has  been  an 
agreement  to  stay  proceedings  for  a  limited  time,  to  enable  the  defendant  to 
pay  the  debt,  in  default  of  which  the  plaintiff  is  to  be  at  liberty  to  proceed, (o) 
But  where  the  plaintiff  had  obtained  a  rule  for  a  new  trial,  but  neglected  to 
carry  down  the  cause  for  more  than /owr  terms,  the  court  of  Common  Pleas 
would  not  discharge  the  rule  on  motion,  unless  a  term's  notice  of  such  motion 
had  been  previously  given.(  j9)  Short  notice  of  trial,  in  country 
causes,  must  be  given /owr  days  at  least  before  the  ^commission  [  *757  ] 
day,  one  exclusive  and  the  other  inclusive  :(a)  In  town  causes,  two 
days'  notice  seems  to  be  sufficient  ;{h)  but  it  is  usual  to  give  as  much  more 
as  the  time  will  admit  of:  and  if  the  defendant  be  under  terms  to  take  short 
notice  of  trial  for  the  last  sittings  in  term,  and  no  notice  be  given  for  those 
sittings,  he  is  not  obliged  to  take  short  notice  for  the  sittings  after  term.(c) 
So,  in  the  Common  Pleas,  an  undertaking  to  accept  short  notice  of  trial  for 
the  sittings  after  term,  given  when  there  is  not  time  for  short  notice  of  trial 
at  the  sittings,  does  not  compel  the  defendant  to  accept  short  notice  of  trial 
at  the  adjourned  sittings. (c?^)  Sunday  is  to  be  accounted  a  day  in  these 
notices,  unless  it  be  the  day  on  which  the  notice  is  given. (ee) 

If  the  plaintiff  be  not  ready  to  proceed  to  trial  pursuant  to  notice,  he  may 
counterinand,  or  in  some  cases  contiyiue  it.  Notice  of  countermand,  like 
notice  of  trial,  ought  to  be  in  writing  ;{ff)  and  may  be  given  to  the  attorney 
in  the  country,  as  well  as  the  agent  in  town.(^(jr)  Before  the  statute  14  Geo. 
II.  c.  17,  two  days'  notice  of  countermand  appears  to  have  been  sufficient 
in  all  cases,  unless  it  was  for  a  trial  at  the  assizes,  and  the  countermand  was 

(e)  2  Salk.  645.  1  Str.  531.  Imp.  K.  B.  10  Ed.  291 ;  and  see  R.  M.  1G54,  §  21,  C.  P.  3 
Maule  &  Sel.  500.     1  Chit.  Rep.  669,  («). 

(/)  1  Str.  211.  2  Str.  1164,  K.  B.  Pr.  Reg.  391.  Barnes,  291,  S.  C.  R.  E.  13  Geo,  II. 
C.  P.    R.  T.  26  &  27  Geo.  II.  I  5,  in  Scac.  Man.  Ex.  Append.  211,  12. 

(g)  R.  E.  13  Geo.  II.  0.  P.  (h)  2  Salk.  457,  650. 

(i)  Pr.  Reg.  391,  2.  Barnes,  304,  S.  C.  R.  E.  13  Geo.  II.  C.  P.  1  Str.  531.  R.  T.  26  &  27 
Geo.  II.  §  5,  in  Scac.  Man.  Ex.  Append.  211,  12. 

(k)  3  East,  1. 

(l)  2  Barn.  &  Aid.  594.     1  Chit.  Rep.  317,  S.  C. 

(m)  Id.  ibid.  5  Durnf.  &  East,  634.     Barnes,  308.     2  Blac.  Rep.  1223. 

(n)   1  Sid.  92.     R.  M.  4  Ann.  (c),  K.  B.  Doug.  71.     2  Bhic  Rep.  784. 

(o)  2  Bur.  660.     2  Blac.  Rep.  762.  (p)  8  Moore,  579, 

(a)  R.  E.  30  Geo.  III.  K.  B.     3  Durnf.  &  East,  660. 

(b)  Pr.  Reg.  390,  444.     Barnes,  301,  S.  C. 

(c)  Isaacs  v.  Windsor,  T.  24  Geo.  III.  K.  B.  (dd)  1  Taunt.  452.  1  Moore,  160,  S.  C. 
(ee)  R.  M.  4  Ann.  (c),  K.  B.  8  Mod.  21 ;  and  see  R.  M.  3  Geo.  I.  C.  P.  Cas.  Pr.  C.  P.  15. 
(/)  Id.  ibid.  Cas.  Pr.  C.  P.  3. 

(ffg)  2  Str.  1073.  Cas.  Pr.  C.  P.  48,  9;  120.  Pr.  Reg.  393.  Barnes,  298,  S.  C.  Id.  306  ; 
and  see  Append.  Chap.  XXXIII.  §  10. 
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given  to  the  agent  in  town  ;  in  which  case  it  was  required  to  be  given  four 
days  before  the  commission  day. (7i)  But  now,  by  that  statute,  §  5,  the 
countermand  of  notice  of  trial  at  the  assizes,  or  in  a  town  cause  where  the 
defendant  lives  above  forty  miles  from  London^  must  be  given  six  days  at 
least  before  the  intended  trial ;  In  other  cases,  two  days'  notice  of  counter- 
mand is  still  sufficient,  the  day  of  countermand  being  one,  exclusive  of  the 
commission  day,  or  day  of  sittings.  In  the  Common  Pleas,  notice  of  trial 
cannot  be  given  or  countermanded  on  a  Sunday  :{i)  but  it  seems  that  before 
the  statute,  where  the  commission  day  was  on  Monday^  notice  of  trial  might 
have  been  countermanded  on  the  Saturday  preceding  :[k)  and  in  that  court 
notice  of  trial  may  be  countermanded,  though  the  record  be  made  a  rema- 
net.ij)  In  the  Exchequer,  six  days'  notice  of  countermand,  exclusive  of 
the  day  it  is  given,  is  deemed  sufficient  notice  in  all  cases,  where  the  venue 
is  laid  in  the  country,  unless  where  a  defendant  is  obliged  to  take  short 
notice  of  trial.(m) 

If  the  plaintiff  give  notice  of  trial,  and  do  not  proceed  accordingly,  he 
cannot  in  general  take  the  cause  down  to  trial  again,  without  new  notice,(7i) 
to  be  given  as  before,  unless  by  consent  or  rule  of  court. (o)  But 
[  *758  ]  if  notice  of  *trial  be  given  for  a  day  certain  in  London  or  Middle- 
sex, and  the  plaintiff  be  not  ready  to  proceed,  the  cause  may  be 
tried  at  the  next  sitting,(a)  upon  giving  tivo  days'  previous  notice,  one  in- 
clusive and  the  other  exclusive  ;  which  is  called  a  notice  of  trial  by  continu- 
ance.ih)  So,  if  the  defendant  enter  a  ne  recipiatur,  and  by  that  means 
hinder  the  plaintiff  from  trying  his  cause  at  one  sitting,  the  plaintiff  may 
proceed  to  trial  at  the  next,  upon  notice  given  before  the  rising  of  the  court 
at  the  first  sitting.(c)  But  the  plaintiff  cannot  continue  his  notice  of  trial, 
more  than  once  in  a  term  -.(d)  and,  in  the  Common  Pleas,  the  plaintiff  can- 
not countermand  and  continue  in  the  same  notice. (e)  If  the  cause  be  not 
tried,  after  it  is  continued,  at  the  next  sitting,  notice  is  to  be  given  as  at 
first,  unless  it  be  made  a  remanet;  and  then  new  notice  of  trial  is  never 
given  in  London  or  Middlesex,  for  the  defendant  is  bound  to  attend  till  the 
cause  be  tried  :(/)  And  where  a  cause  is  made  a  remanet  to  the  next  sittings, 
by  an  order  of  nisi  prius,  no  fresh  notice  of  trial  is  requisite. (^)  But  if 
the  trial  be  put  off  by  rule  of  court,  there  must  be  a  fresh  notice  of  trial  ;(AA) 
which  also  seems  to  be  requisite,  after  the  cause  has  been  made  a  remanet 
at  the  assizes. (^Y)  And  even  where  the  plaintiff  gives  a  peremptory  under- 
taking, to  try  at  the  next  sittings  or  assizes,  there  also  a  new  notice  of  trial 
must  be  given ;    because,  notwithstandmg  such  undertaking,  the  plaintiff 

{h)  R.  M.  4  Ann.  (c)  K.  B.  2  Str.  849,  10T3 ;  and  see  R.  M.  1654,  §  21,  («),  R.  M.  3  Geo. 
C.  I.  P.  Barnes,  298,  305. 

(?)  R.  M.  3  Geo.  I.  C.  P.  Gas.  Pr.  C.  P.  15.  (A-)  Barnes,  305.     Pr.  Reg.  395,  S.  C. 

(I)  Pr.  Reg.  393. 

(?«)  R.  H.  16  Geo.  III.  in  Scac.  Man.  Ex.  Append.  220. 

in)  Append.  Chap.  XXXIII.  g  8. 

(o)  R.  M.  1654,  ^  18,  K.  B.     R.  M.  1654,  §  21,  C.  P.  Append.  Chap.  XXXIII.  §  12. 

(a)  R.  M.  4  Ann.  (c),  K.  B.     R.  M.  1654,  |  21.    Barnes,  301,  C.  P. 

(b)  Append.  Chap.  XXXIII.  g  9.  (c)  R.  M.  4  Ann.  K  B.     2  Salk.  653. 

(d)  2  Str.  1119.     Barnes,  292,  Pr.  Reg.  396,  S.  C. 

(e)  Barnes,  301.     Pr.  Reg.  394,  S.  C. 

(/)  R.  M.  4  Ann.  (c).  K.  B.  8  Durnf.  &  East,  245,  6.  6  Barn.  &  Cres.  1  5,  6.  9  Dowl.  &  Ryl. 
126,  S.  C. ;  but  see  the  case  of  Hicks  v.  Strutt,  E.  21  Geo.  III.  K.  B.  semb.  contra. 

iff)   1  Dowl.  &  Ryl.  15. 

(hh)  8  Durnf.  &*East,  245,  6.  1  Dowl.  &  Ryl.  15,  16,  K.  B.  2  Blac.  Rep.  798,  C.  P.  1 
Man.  &  Ryl.  Ill,  (a),  S.  C. 

(ii)  6  Barn.  &  Cres.  125,  6.  9  Dowl.  &  Ryl.  126,  S.  C.    1  Moore  &  P.  87.   4  Ring.  414,  S.  C. 
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may  decline  trying  his  cause. (A;)     When  a  cause  is  made  remanet,  the  costs 
of  the  first  sittings  or  assizes  abide  the  event  of  the  triaL(Z) 

If  the  plaintiff  do  not  proceed  to  trial  pursuant  to  notice,  or  countermand 
in  time,  the  defendant,  on  a  proper  affidavit,(?7i)  shall  be  allowed  his  costs 
of  the  day  ;{n)  and  if  they  are  not  paid,  he  may,  on  an  affidavit  of  demand 
and  refusal,  (o)  have  an  attachment ;  or,  after  the  issue  is  entered,  he  may 
proceed  to  trial  by  proviso,  as  at  common  law,  or  move  the  court  for  judg- 
ment as  in  case  of  a  nonsuit,  upon  the  statute  14  Geo.  II.  c.  17.  In  the 
King's  Bench,  the  practice  of  allowing  costs  extends  to  criminal,  as  well 
as  civil  cases :  Therefore,  upon  an  indictment  for  perjury,  removed  into 
that  court  by  certiorari,  if  the  prosecutor  give  notice  of  trial  to  the  defend- 
ant, and  withdraw  the  record,  without  countermanding  his  notice  in  time, 
he  shall  pay  costs  to  the  defendant  :{p)  And  the  prosecutor  of  an 
*information  in  nature  of  a  quo  warranto  shall  pay  costs,  for  not  [  *759  ] 
proceeding  to  trial  pursuant  to  notice. (a)  In  the  Common  Pleas, 
costs  were  allowed  for  not  going  on  to  trial,  though  the  defendant  had  en- 
tered a  ne  recipiatur  :{b)  and  they  are  payable  in  that  court,  as  well  as  in 
the  King's  Bench,  where  the  cause  goes  off  for  want  of  jurors,  neither  side 
having  prayed  a  tales. {c)  A  pauper  must  pay  costs,  in  the  Common  Pleas, 
for  not  proceeding  to  trial  pursuant  to  notice  •,{d)  but  in  the  King's  Bench, 
we  have  seen,(e)  they  will  not  make  any  rule  about  costs,  until  he  be  dis- 
paupered :  And  an  executor  is  not  liable  to  pay  costs,  for  not  proceeding 
to  trial,  unless  he  has  been  guilty  of  a  wilful  default.  (/) 

In  the  King's  Bench,  the  motion  for  costs,  for  not  proceeding  to  trial,  is 
a  motion  of  course,  requiring  only  counsel's  signature ;  and,  in  that  court, 
the  defendant  may  move  for  costs  for  not  proceeding  to  trial,  and  afterwards 
for  judgment  as  in  case  of  a  nonsuit ;  for  it  is  a  rule  of  that  court,  not  to  give 
costs,  unless  a  separate  motion  be  made  for  them  :{g)  But  he  cannot  move 
for  judgment  as  in  case  of  a  nonsuit,  and  costs  for  not  proceeding  to  trial,  at 
the  same  time  ;{h)  nor,  after  moving  for  the  former,  is  he  in  general  allowed 
to  apply  for  the  latter  ;{i)  though  a  rule  for  costs  for  not  proceeding  to  trial 
may  be  obtained,  after  a  rule  for  judgment  as  in  case  of  a  nonsuit  has  been 
discharged,  on  a  peremptory  undertaking.(A;^)  In  the  Common  Pleas,  it  is 
said,  the  prothonotary  may  tax  costs  for  not  going  on  to  trial,  at  his  discre- 
tion. (Z^)  For  this  purpose,  a  side-bar  or  treasury  rule  may  be  obtained :  and 
where  both  the  plaintiff  and  defendant  gave  notice,  but  neither  of  them  went 
on  to  trial,  it  was  holden  that  they  were  both  entitled  to  costs. (mm)   But,  in 

{k)  8  Durnf.  &  East,  245,  6.  3Ionk  v.  Wade,  T.  29  Geo.  III.  K.  B.  2  Blac.  Rep.  798. 
1  H.  Blac.  222,  C.  P. 

(I)  Say.  Rep.  272.     1  Ken.  338,  S.  C.     Id.  341.     4  Bur.  1988. 
(m)  Append.  Chap.  XXXIII.  g  11,  12. 

(n)  R.  M.  1G54,  §  18.     R.  M.  4  Ann.  (c),  K.  B.     R.  M.  1654,  g  21,  C.  P. 

(o)  Append.  Chap.  XL.  ^  8.  In  the  Common  Pleas,  the  demand  of  Costs  must  be  made 
at  the  same  time  the  rule  is  served.     Barnes,  120. 

(jo)  8  East,  269.  (a)   1  Str.  33.     Say.  Rep.  130. 

(6)  Pr.  Reg.  406.     Cas.  Pr.  C.  P.  60,  S.  C.  (c)   2  Wils.  366. 

(d)  Pr.  Reg.  405.     Cas.  Pr.  C.  P.  47,  S.  C.  (e)  Ante,  98. 

(/)  Barnes,  133  ;  and  see  Cas.  Pr.  C.  P.  157,  8.     Pr.  Reg.  119,  S.  C. 

(g)  Triands  v.  Goldsmith  ^  another,  I  Bos.  &  Pul.  39,  (a) ;  and  see  1  Price,  61,  2.  7  Taunt. 
476.     1  Moore,  251,  S.  C. 

[h)  Earl  of  Leicester  v.  Woode7i,  M.  21  Geo.  II.  K.  B. 

(i)  Ilullock  on  Costs,  2  Ed.  406.  Cooke  ^  others,  executors,  v.  Lucas,  T.  42  Geo.  III.  K.  B. 
contra. 

(kk)  4  Barn.  &  Cres.  260.     6  Dowl.  k  RyL  217,  S.  C.per  Bayley,  J. 

[II)  Pr.  Reg.  404.  {mm)  Id.  405. 


7'59  OF  COSTS,  FOR  NOT  PROCEEDING  TO  TRIAL. 

that  court,  a  defendant  who  moves  for  costs  for  not  proceeding  to  trial,  can- 
not have  judgment  as  in  case  of  a  nonsuit,  for  the  same  default,  either  in 
the  same  or  a  subsequent  term;(n)  though  it  seems  he  may  have  such  judg- 
ment, after  the  issue  is  entered,  for  a  subsequent  default  :(o)  and,  after 
moving  for  judgment  as  in  case  of  a  nonsuit,  he  is  not  allowed  to  move  for 
costs  for  not  proceeding  to  trial.(|?)  The  defendant  therefore,  in  that  court 
must  make  his  election,  either  to  move  for  costs  for  not  proceeding  to  trial, 
or  for  judgment  as  in  case  of  a  nonsuit :  and  in  practice  it  is  usual  for  him 
to  move  for  the  latter ;  upon  which,  if  the  court,  on  showing  cause,  grant 
further  time  to  the  plaintiff,  it  is  generally  on  the  condition  of  his  paying 
costs  for  not  proceeding  to  *trial.(a)  In  the  Exchequer,  as  in 
[  *760  ]  the  King's  Bench,  the  defendant  may  move  for  costs  for  not  pro- 
ceeding to  trial,  and  afterAvards  for  judgment  as  in  case  of  a  non- 
suit :(5)  But  the  application  for  costs  for  not  proceeding  to  trial,  and  for 
deducting  the  amount  of  them  when  taxed  from  the  damages  ultimately 
recovered  by  the  plaintiff,  cannot  in  that  court  be  made  by  one  motion.(c) 
The  rule  in  this  court,  is  for  the  payment  of  costs,  to  be  taxed  by  the 
deputy  clerk  of  the  pleas,  unless  cause  be  shown  to  the  contrary,  on  a  par- 
ticular day  ;  and  it  is  necessary  to  give  the  opposite  party  notice  of  an 
application  intended  to  be  made,  to  discharge  the  rule.(c?)  On  the  taxation 
of  costs,  for  not  proceeding  to  trial  pursuant  to  notice,  the  court  held  that 
the  master  ought  to  have  allowed  the  expenses  of  a  witness  brought  up  from 
Neivcastle-w^on-Tyne  to  London,  to  give  evidence  by  comparison  of  hand- 
writing, in  a  cause  where  the  defence  was  forgery ;  without  agitating  the 
question,  whether  the  evidence  were  or  were  not  admissible. (e) 

The  trial  by  proviso  is  so  called,  from  a  clause  in  the  distringas,  which 
provides,  that  "  if  two  writs  come  to  the  sheriff,  he  shall  only  execute  and 
return  one  of  them  :(/)  And  if  both  the  plaintiff  and  defendant  happen  to 
carry  down  the  record  at  the  same  time,  the  trial  shall  be  by  the  plaintiff's 
record,  if  he  enter  it  with  the  marshal ;  but  if  he  do  not  enter  it,  the  defend- 
ant may  proceed  on  Ids  record.(^)  This  rule,  however,  applies  only  to 
cases  where  both  the  plaintiff's  and  defendant's  records  are  carried  down 
in  a  triable  shape :  Therefore,  where  the  plaintiff,  having  omitted  to  give 
due  notice  of  trial,  entered  his  record  in  the  marshal's  book,  subsequent 
to  the  entry  of  the  defendant's  record  by  proviso,  upon  which  due  notice 
of  trial  had  been  given  ;  it  was  holden,  that  the  defendant  had  a  right  to 
go  to  trial  on  his  record,  and  that  the  plaintiff,  not  having  then  appeared, 
was  properly  nonsuited. (7z)  The  trial  by  proviso  cannot  be  had  in  civil 
actions,  till  there  has  been  some  laches  or  default  in  the  plaintiff  in  not 
proceeding  to  trial,  after  issue  joined;  except  in  cases  where  the  defendant 
is  considered  as  an  actor,  as  in  replevin,  pi^oJiibition,  and  quare  impedit, 
which  are  to  have  a  return,  consultation,  and  writ  to  the  bishop :(?')     And 

[n)  Barnes,  316.  4  Taunt.  591,  accord.  2  New  Rep.  C.  P.  247,  contra;  and  see  2  Price, 
90,  91. 

(o)  4  Taunt.  591.  {p)  Id.  ibid.  1  Taunt.  476.     1  Moore,  251,  S.  C. 

(a)  2  n.  Blac.  280.  1  Bos.  &  Pul.  38.  4  Taunt.  592,  (a);  but  see  5  Taunt.  88.  7  Taunt. 
476.     1  Moore,  251,  S.  C. 

(6)  Wijjhtw.  65.     1  Price,  61.     2  Price,  90.  (c)   1  Price,  375. 

\d,)  11  Price,  512.  (e)   1  Dowl.  &  Ryl.  165, 

(/)  2  Lil.  P.  R.  612,  617.     2  East,  206,  (a). 

(g)  R.  M.  4  Ann.  (c),  K.  B. ;  and  see  Ry.  &  Mo.  22,  («). 

(h)  1  Barn.  &  Aid.  253. 

(i)  2  Salk.  652.  R.  M.  4  Ann.  (c),  K.  B.  R.  M.  1654,  §  21,  C.  P.  5  Taunt.  577.  1  Marsh. 
218,  S.  C.     1  Chit.  Rep.  226.     Ry.  &  Mo.  22,  (a);  but  see  4  Durnf.  &  East,  767,  where  the 
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the  rule  applies  equally  to  cases  where  there  has  been  a  former  trial,  as  to 
other  cases.(^)  In  the  King's  Bench,  no  trial  can  be  had  by  proviso  in 
London  or  Middlesex,  till  default  made  by  the  plaintiff,  after  the  issue  is 
entered  on  record  ;  nor,  in  country  causes,  till  the  plaintiff  hath  made 
default  in  trying  his  issue  the  next  assizes  after  it  is  *entercd.(a) 
In  the  Common  Pleas,  if  no  notice  of  trial  be  given,  the  defendant  [  *761  ] 
cannot  try  the  cause  by  proviso  the  same  term,-  in  London  or 
3Tiddlescx  ;  but  afterwards  he  may  take  it  hj proviso,  according  to  law  :(6) 
and  where  notice  of  trial  has  been  given,  it  is  not  necessary  that  a  whole 
term  should  intervene  before  the  cause  is  tried  by  proviso  ;  but  it  may  be 
so  tried  in  the  next  term  after  the  notice  of  trial. (c)  In  criminal  cases,  the 
defendant  is  not  allowed  to  carry  down  the  record  to  trial  by  proviso ; 
because  no  laches  can  be  imputed  to  the  king.(fZ)  But,  on  indictments  of 
treason  or  felony,  if  the  attorney-general  will  delay,  the  court  of  King's 
Bench  may  give  the  defendant  leave  to  bring  on  the  trial,  as  they  see  fit.(e) 
So,  on  indictments  for  misdemeanors,  the  defendant  may,  in  the  first 
instance,  by  consent  of  the  prosecutor,  and  leave  of  the  attorney-general, 
carry  down  the  cause  to  trial :  but  it  shall  not  be  allowed  by  surprise  on 
the  attorney-general,  nor  without  consent  of  the  prosecutor,  or  some  default 
in  him  :(e)  And  it  is  a  rule,  that  when  an  indictment  is  removed  into  the 
King's  Bench  by  the  prosecutor,  the  defendant  shall  not  carry  it  down  to 
trial,  without  leave  of  the  court  on  motion.(/)  On  an  information  in  the 
Exchequer,  though  the  defendant  cannot  have  a  trial  hj  proviso,  yet  it 
seems  the  recognizance  of  bail  may  be  vacated,  where  the  attorney-general 
has  not  taken  any  effectual  proceeding  for  three  successive  terms. ((/) 

Before  the  defendant  can  have  a  trial  by  'proviso,  the  issue  must  be  en- 
tered on  record :  and  therefore,  unless  this  be  done,  the  defendant  should 
obtain  a  rule  from  the  master,  which  is  entered  with  the  clerk  of  the  rules  in 
the  King's  Bench,  or  a  side-bar  or  treasury  rule  from  the  secondaries  in  the 
Common  Pleas,  for  the  plaintiff  to  enter  the  issue  :  and  if  it  be  not  entered, 
he  may  sign  a  non  p)ros  :{]i)  If  it  be,  and  the  plaintiff  has  been  guilty  of 
laches,  the  defendant,  in  the  King's  Bench,  may  procure  a  rule  from  the  mas- 
ter, for  a  trial  by  proviso  ;{i)  which  must  be  entered  with  the  clerk  of  the 
rules;  and  may  be  had,  after  giving  notice  of  trial  :(Z';A")  In  the  Common 
Pleas,  a  rule  for  this  purpose  is  not  necessary.(Z)  The  defendant  must  give 
the  like  notice  to  the  plaintiff  of  a  trial  by  proviso,  as  the  plaintiff  would 
have  been  obliged  to  give  to  him  :(7?i)  except  that  a  term's  notice  is  not  re- 
court  permitted  a  defendant  to  carry  the  record  of  an  issue,  directed  by  the  court  of  Chan- 
cery, down  to  trial  at  the  next  assizes,  on  a  suggestion  that  the  plaintiff  intended  to  delay 
it;  and  see  5  Moore,  4*73. 

{k)  5  Taunt.  577.     1  Marsh.  218,  S.  C.     1  Chit.  Rep.  22G. 

{a)  R.  M.  4  Ann.  (c),  K.  B.     1  Chit.  Rep.  226. 

{b)  R.  M.  1654.  I  21,  C.  P. 

(c)  Barnes,  295.     Cas.  Pr.  C.  P.  101.     Pr.  Re^.  397.  S.  C. 

{d)  2  Salk.  652.    6  Mod.  247.     Willes.  535.     7  Durnf.  &  East,  661.     2  East,  202. 

(fi)  2  Salk.  652.  And  see  Ry.  &  Mo.  22,  (a),  as  to  the  trial  of  indictments  remoTed  by 
ccrliorari,  at  the  instance  of  the  defendant;  or  returned  into  the  King's  Bench,  by  a  grand 
jury  of  the  county  of  Middlesex. 

(/)  2  Salk.  653;  and  see  5  Barn.  &  Aid.  728.  (y)   7  Price,  557. 

(h)  2  Lil.  P.  R.  84,  87,  612,  615,  617.  3  Salk.  362,  3.  R.  M.  4  Ann.  (c),  K.  B.  Barnes, 
313,  0.  P. 

{i)  2  Str.  1055.     Append.  Chap.  XXXIII.  |  13. 

{kk)   1  Durnf.  &  East,  695.  (Z)  Imp.  C.  P.  6  Ed.  333,  («). 

(m)  R.  M.  1651.  R.  M.  4  Ann.  (c),  K.  B.  R.  M.  1654.  ^  21,  C.  P.  Barnes,  299.  Cas. 
Pr.  C.  P.  124,  5.     Pr.  Reg.  388,  S.  C.     Append.  Chap.  XXXIII.  g  15. 
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quired,  after  the  lapse  of  four  terms  :{n)  and  if  lie  do  not  proceed  to  trial 
according  to  notice,  or  countermand  in  time,  the  plaintiff  shall 

[  *762  ]  *have  his  costs. (aa)  When  the  record  is  carried  down  by 
the  defendant,  and  the  issue  happens  to  be  upon  the  plaintiff,  who 

is  therefore  to  begin  first,  but  he  does  not  appear,  the  defendant  must  not 

enter  upon  his  proof,  and  take  a  verdict ;  but  the  proper  course  is  to  call 

the  plaintiff,  and  nonsuit  him.(6)[A] 

(n)  2  Barn.  &  Aid.  594.     1  Chit.  Rep.  317,  S.  C.     Ante,  756. 

(aa)  R.  M.  4  Ann.  (c),  K.  B.     2  Str.  797.     Pr.  Reg.  405,  6.     And  see  further,  as  to  trial 
hj proviso,  2  Wras.  Saund.  5  Ed.  336,  (5). 
{b)   2  Wms.  Saund.  5  Ed.  336,  b. 

[a]  Where  there  is  no  evidence  to  support  the  plaintiff's  case,  the  defendant  is  entitled  to'' 
a  nonsuit;  and  if  the  justice,  in  such  case,  refuses  to  nonsuit,  and  lets  the  case  go  to  the 
jury,  the  judgment  will  be  reversed.  3Iead  v.  Crane,  2  South.  852.  Stuart  v.  Simpson,  1 
Wend.  376.  Sanford  v.  Emery,  2  Greenl.  5.  But  if  the  plaintiff  offer  legal  and  competent 
evidence  to  maintain  the  issue  on  his  part,  however  insufficient  it  may  be  for  that  purpose  in 
the  opinion  of  the  court,  it  is  proper  for  the  consideration  of  the  jury  ;  and  if  the  judge  direct 
a  nonsuit  in  such  case,  a  new  trial  will  be  granted.  Wilkinson  v.  Scott,  17  Mass.  249.  But 
the  court  will  not  set  aside  a  nonsuit,  and  grant  a  new  trial  where  it  appears  that  a  verdict, 
in  favour  of  the  plaintiff,  would  be  against  the  evidence  produced  at  the  trial,  if  it  do  not 
appear  that  other  evidence  exists.  Hoyt  v.  Oilman,  8  Mass.  336.  Salem  Bank  v.  Gloucester 
Bank,  17  lb.  1.     Monfort  v.  Hogland,  1  Penn.  144. 

A  nonsuit  cannot  be  ordered  by  the  court  without  the  consent  and  acquiescence  of  the 
plaintiff.  De  Wolfe  v.  Rabaud,  1  Pet.  417.  Crane  v.  Morris,  6,  lb.  598.  Pratt  v.  Hull,  13 
Johns.  334.     Mitchell  v.  New  Enijland  Marine  Insurance  Co.,  6  Pick.  117.     Irving  v.  Sargent^ 

1  S.  &  R.  360.    French  v.  Smith,  4  Verm.  363.    Doe  v.  Grymes,  1  Pet.  469.    Rogers  v.  Madden, 

2  Bailey,  321.  He  has  always  a  right,  if  he  chooses  to  go  to  the  jury  with  his  case.  Cahill 
V.  Kalamazoo  Mutual  Insurance  Co.,  2  Doug.  124.  Wiley  v.  Shoemak,  2  Greene,  (Iowa)  Rep. 
205.  Girardw  Gettey,  2  Binn.  234.  Widdijieldv.  Widdifield,  lb.  248.  Hays  v.  Greer,  4  lb.  84. 
Irving  v.  Taggart,  1  Serg.  &  R.  860.  Lyon  v.  Davis,  2  Harris,  197.  If  a  judge,  before  whom 
an  action  is  on  trial,  is  of  opinion  that  the  plaintiff,  upon  his  whole  evidence,  is  not  entitled 
to  recover,  he  may  recommend  a  nonsuit  on  that  ground  ;  if  he  does  so,  and  a  nonsuit  takes 
place,  the  plaintiff  may  allege  exceptions;  but  if  the  judge  is  of  opinion  that  there  is  evi- 
dence to  be  considered  by  the  jury  and  declines  to  order  a  nonsuit,  this  decision  is  no  ground 
for  exception.  Wentworth  v.  Leonard,  4  Gush.  414.  Or  where  the  evidence  on  the  trial  of 
a  cause  shows  that,  as  a  matter  of  law,  the  plaintiff  cannot  recover,  it  is  the  duty  of  the 
judge  to  nonsuit  him  instead  of  submitting  the  case  to  the  jury ;  and  it  is  error  to  refuse  to 
do  so.     Carpenter  v.  Smith,  10  Barb.  Sup.  Ct.  663. 

In  cases  at  law,  as  in  chancery  or  admiralty,  the  prosecuting  party  could  of  right  be- 
come nonsuit  in  the  original  court,  on  payment  of  costs,  at  any  time  before  the  case  was 
ready  and  opened  for  trial,  and  some  pertinent  evidence  offered,  so  that  the  merits  could 
be  ascertained  and  decided;  but  after  that,  he  could  not  become  nonsuit  so  as  not  to  be 
barred,  unless  the  opposite  party  consented,  or  the  court,  for  sufficient  reason,  gave  leave. 
Such  reason  might  be  surprise,  or  unexpected  absence  either  of  witness  or  counsel.  Folger 
V.  The  Robert  G.  Shaiv,  2  W.  &  M.  531.  Formerly,  a  nonsuit  could  be  of  right  by  the  plain- 
tiff at  any  time  before  judgment,  and  now,  in  some  States,  at  any  time  before  verdict.  But 
the  first  gave  undue  advantage  to  plaintiffs  over  defendants,  and  is  not  the  law  now  in  Eng- 
land. Nor  can  the  circuit  court  order  a  nonsuit,  unless  as  a  penalty  for  not  obeying  some 
rule.  If  the  plaintiff  object,  and  has  offered  any  evidence  proper  to  be  weighed  by  the  jury 
the  corresponding  test  is  in  each  the  same.  lb.  A  nonsuit  cannot  be  granted  on  the  as- 
sumption by  the  judge  that  the  plaintiff's  witness  is  not  to  be  believed,  the  credibility  of  the 
witness  being  a  question  for  the  jury.  3Ierrittv.  Lyon,  3  Barb.  Sup.  Ct.  R.  110.  If  the 
evidence  will  not  authorize  a  jury  to  find  a  verdict  for  the  plaintiff,  or  if  the  court  would 
set  it  aside  if  so  found,  as  being  contrary  to  the  evidence,  the  plaintiff  will  be  nonsuited 
though  against  his  consent.  Ringgold  y.  Haven,  1  Cal.  108.  Dalryjnple  v.  Hanson,  I  Csd. 
125.  Mateer  Y.Brown,  1  Cal.  221.  Scott  v .  Simpson,  1  Sandf.  S.  C.  Rep.  601.  Smith  v. 
Sanger,  3  Barber,  S.  C.  360.  Where  there  is  evidence  tending  to  prove  all  the  allegations 
of  the  complaint,  its  sufficiency  is  to  be  determined  by  the  jury;  but  if  there  is  no  evidence 
upon  a  point  necessary  to  be  proved  to  support  the  action,  it  is  the  duty  of  the  court,  on 
motion,  to  order  a  nonsuit.  Ringgold  v.  Haven,  1  Cal.  108.  In  Maine,  wliere  the  evidence 
for  the  plaintiff  will  not  justify  the  jury  in  finding  a  verdict  in  his  favour,  the  court  may 
order  a  nonsuit.  Head  v.  Sleeper,  7  Shep.  314.  Fray  y.  Garcelon,  5  Shep.  145.  Cole  v. 
Bodfish,  5  Shep.  310.     So  in  New  York.     Van  Warmer  v.  Mayor  of  Albany,  18  Wend.  169. 
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The  delay  and  expense  attending  the  trial  by  proviso,  gave  rise  to  the 
statute  14  Geo.  II.  c.  17,  by  which  it  is  enacted,  that  "  where  any  issue  is 

But  after  evidence  by  both  parties  he  cannot.  Lyo7i  v.  Sibley,  2  Red.  (Maine)  R.  5 '76.  Where 
the  evidence  offered  tends  to  show  focts  sufficient  to  support  the  action,  although  remotely, 
a  nonsuit  ought  not  to  be  ordered,  but  the  case  should  be  submitted  to  the  jury.  Foster  v. 
Dixfield,  G  Shep.  380.  CoxeY.  Field,  1  Greene,  215.  Bartons.  Brands,  3  Greene,  248.  Taylor 
V.  White,  2  Monr.  94.  Daxns  v.  Jloxey,  1  Scam.  406.  The  court  of  common  pleas,  in  South 
Carolina,  has  power  to  order  a  nonsuit,  where  the  plaintiff  will  agree  or  refuse  to  suffer  it, 
in  cases  where  there  is  no  evidence  which  ought  to  be  taken  into  consideration  by  the  jury 
as  proper  evidence  to  maintain  the  issue,  or  where  there  is  a  total  defect  of  evidence  in  re- 
lation to  material  points,  without  which  the  verdict  cannot  be  supported.  Clason  v.  Bird, 
2  Brevard,  370.  In  Alabama,  the  court  cannot  order  the  plaintiff  to  become  nonsuit  against 
his  consent,  and,  when  he  goes  to  the  jury  he  must  be  considered  to  insist  upon  a  verdict. 
Hunt  V.  Stewart,  7  Ala.  525.  So  in  Arkansas.  Martin  v.  Webb,  5  Pike,  70.  So  in  Missouri. 
St.  Louis  Floating  Dock  Ins.  Co.  v.  Souland,  8  Mis.  665.  Wells  v.  Gaty,  8  Mis.  681.  So  in 
Indiana.  Booe  v.  Davis,  5  Blackf.  115.  Smith  v.  Crane,  12  Verm.  487.  In  Tennessee  it  has 
been  held  that  the  court  cannot  order  a  nonsuit  to  be  entered  for  ipisconception  of  the  action, 
or  for  want  of  testimony.  The  party  alone  has  the  right  to  decide  whether  he  will  take  a 
nonsuit  or  have  a  trial.  Scruggs  v.  Brackin,  4  Yerg.  528.  Before  opening  his  case  to  the 
jury,  a  plaintiff  may  become  nonsuit,  as  a  matter  of  right.  After  the  case  is  opened,  and 
before  the  return  of  a  verdict,  the  court,  in  the  exercise  of  its  discretion,  may  permit  him  to 
become  nonsuit.  But  this  cannot  be  done  after  the  verdict  is  returned.  Judge  of  Probate 
v.  Abbot,  13  N.  H.  21.  A  nonsuit  may  be  ordered  at  the  trial,  after  evidence  has  been 
given  on  both  sides,  if  a  verdict  for  the  plaintiff  would  be  against  the  clear  weight  and  effect 
of  the  evidence.  Rudd  v.  Davis,  7  Hill,  529.  But  it  was  held  in  this  case  that  after  it  has 
been  submitted  to  the  jury,  and  they  have  retired,  the  defendant  cannot  retract  his  submis- 
sion and  demand  a  compulsory  nonsuit.  lb.  Johnston  v.  Acker,  23  Wend.  481.  Fartlow 
V.  Elliott,  1  Meigs,  547. 

A  jury,  after  the  charge  of  the  court,  retired  to  deliberate,  and  returned  into  court  to  give 
their  verdict.  After  they  had  entered  the  jury  box,  and  nine  of  them  had  been  called,  the 
plaintiff  requested  to  take  a  nonsuit.  Held,  that  he  was  entitled  so  to  do.  Easton  Banky. 
Coryell,  9  Watts  &  Serg.  153.  So  where  the  jury  come  in,  unable  to  agree,  and  the  court 
withdraw  instructions  before  given,  and  give  new  ones,  the  plaintiff  has  the  right  to  become 
nonsuit.  Hensley  v.  Peck,  13  Mis.  587.  And  the  plaintiff's  right  to  submit  to  a  nonsuit  is 
not  taken  away  until  the  whole  case  is  given  to  the  jury  on  which  they  are  to  pass.  Berry 
V.  Savage,  2  Scam.  261.  But  he  has  no  right  to  a  nonsuit  after  verdict,  either  at  common 
law  or  by  statute.  Ross  v.  City  of  Chicago,  12  111.  366.  3FCann  v.  Boycrs,  8  B.  Mon.  285. 
Where  the  defendant  had  given  notice  of  a  discount,  and  at  the  trial  substantiated  it  to 
an  amount  exceeding  the  plaintiff's  demand,  and  the  plaintiff  thereupon  suffered  a  nonsuit, 
it  was  adjudged  that  he  was  entitled  so  to  do,  though  it  appeared  that  the  jury  had  agreed 
upon  their  verdict,  which  was  ready  to  be  declared  in  court,  and  that  the  verdict  was  known 
to  the  plaintiff.  Usher  v.  Sibley,  2  Brevard,  32.  Even  where  a  defendant  has  a  set-off,  the 
plaintiff  may  suffer  a  nonsuit  any  time  before  verdict.  M^Credy  v.  Fey,  7  Watts,  496.  Dove 
v.  Hanks,  3  M'Cord,  559.  M^Loughan  v.  Bevard,  4  Watts,  308.  Woostcr  v.  Burr,  2  Wend. 
295.  And  he  of  course  may  become  nonsuit  as  of  right,  at  any  time  before  trial.  Haskell 
v.  Whitney,  12  Mass.  47.  But  after  verdict  returned,  though  not  recorded,  he  cannot  become 
nonsuit  but  by  leave  of  court.  Locke  v.  Wood,  16.  lb.  317.  Or,  in  some  of  the  States,  after 
the  cause  is  opened  to  the  jury.  Haskell  v.  Whitney,  12  lb.  47.  Locke  v.  Wood,  16  lb.  317. 
Leave  to  enter  a  nonsuit  will  not  be  granted  after  the  verdict  is  recorded.  Taylor  v.  Alex- 
ander, 6  Ham.  144.  Hcndrick  v.  Stewart,  1  Overt.  476.  And  a  nonsuit  is  to  be  ordered  only 
for  the  deficiency  of  the  evidence  on  the  part  of  the  plaintiff,  and  not  on  evidence  produced 
by  the  defendant,  i2o.se  v.  Learned,  14  Mass.  154.  Whether  a  nonsuit  properly  entered  shall 
be  taken  off  on  motion  of  the  plaintiff  founded  on  evidence  discovered  after  the  nonsuit,  is 
within  the  discretion  of  the  presiding  judge,  and  not  subject  to  the  revision  of  the  whole 
court  by  way  of  exceptions  to  the  ruling.  Lnghton  v.  Manson,  2  Shep.  208.  Thus,  where 
a  nonsuit,  in  a  writ  of  right,  was  suffered,  under  a  misapprehension  on  the  part  of  the  de- 
mandants and  their  counsel  as  to  the  legal  effect  of  an  instruction  given  at  the  trial,  it  was 
held,  that  the  court  might,  in  the  exercise  of  a  sound  discretion,  on  the  motion  of  the  de- 
mandants, have  set  aside  the  nonsuit.  Walkers  v.  Boas,  2  Robinson,  485.  And  it  has  been 
held  that  the  refusal  to  order  a  nonsuit  on  account  of  the  insufficieney  of  the  plaintiff's  evi- 
dence, affords  no  grounds  of  exception,  it  being  a  matter  merely  of  discretion.  French  v. 
Stanley,  8  Shep.  512.  So  too,  where  a  nonsuit  is  ordered  for  want  of  evidence,  and  the 
plaintiff  afterwards  offers  to  introduce  the  necessary  evidence  before  judgment  is  entered, 
and  moves  to  have  the  nonsuit  set  aside,  it  is  within  the  discretion  of  the  court  to  grant  or 
refuse  the  motion.  Robinson  v.  Abcll,  17  Ohio,  36.  Rankcn  v.  Cnrten,  12  111.  384.  But  if  the 
plaintiff  submit  to  a  nonsuit,  he  cannot,  by  writ  of  error  or  appeal,  procure  reversal  thereof, 
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or  shall  be  joined,  in  any  action  or  suit  at  law,  in  any  of  his  majesty's  courts 
of  record  at  Westminster,  &c.  and  the  plaintiff  or  plaintiffs  in  any  such  ac- 
tion or  suit  hath  or  have  neglected,  or  shall  neglect,  to  bring  such  issue  on 
to  be  tried,  according  to  the  course  and  practice  of  the  said  courts  respect- 
ively, it  shall  and  may  be  lawful  for  the  judge  or  judges  of  the  said  courts 
respectively,  at  any  time  after  such  neglect,  upon  motion  made  in  open 
court,  (due  notice  having  been  given  thereof,)  to  give  the  like  judgment  for 
the  defendant  or  defendants  in  every  such  action  or  suit,  as  in  cases  of  non- 
suit ;  unless  the  said  judge  or  judges  shall,  upon  just  cause  and  reasonable 
terms,  allow  any  further  time  for  the  trial  of  such  issue  :  And  if  the  plain- 
tiff or  plaintiffs  shall  neglect  to  try  such  issue,  within  the  time  so  allowed, 
then,  and  in  every  such  case,  the  said  judge  or  judges  shall  proceed  to  give 
such  judgment  as  aforesaid  :  Provided  always,  that  all  judgments  given  by 
virtue  of  this  act,  shall  be  of  the  like  force  and  effect,  as  judgments  upon 
nonsuit,  and  of  no  other  force  or  effect :  Provided  also,  that  the  defendant 
or  defendants  shall,  upon  such  judgment,  be  awarded  his,  her  or  their  costs, 
in  any  action  or  suit,  where  he,  she  or  they  would  upon  nonsuit  be  entitled 
to  the  same,  and  in  no  other  action  or  suit  whatsoever." 

This  statute  has  been  holden  to  extend  to  actions  brought  by  executors  or 
administrators  ;{c)  and  to  qui  tarn  actions,((i)  as  well  as  others  ;  and  also 
to  the  traverse  of  the  return  to  a  mandamus  :{e)  And,  in  the  Common 
Pleas,  judgment  as  in  case  of  a  nonsuit  may  be  entered  up  against  the  de- 

(c)  Willes,  316.  Barnes,  130,  S.  C.  4  Dowl.  &  Ryl.  833.  But  they  are  not  subject  to 
costs  ;  Id.  ibid.  2  H.  Blac.  277.     Post,  709. 

(d)  Barnes,  315.     1  Wils.  325.     Say.  Rep.  22,  S.  C.    Y  Durnf.  &  East,  1V8.     1  East,  554. 

(e)  Say.  Rep.  110.    Say.  Costs,  166,  S.  C.     4  Durnf.  &  East,  689. 

on  account  of  any  erroneous  opinion  delivered  in  the  progress  of  the  trial.  Watson  v. 
Anderson,  Hardin,  58.  Wallace  v.  Cooper,  2  Watts,  108.  BeallY.  Brcckenridgc,  3  J.  J.  Marsh. 
695.  Nor  can  he  have  a  bill  of  exceptions.  Thornton  v.  Jett,  1  Wash.  138.  Because  where 
a  party  voluntarily  suffers  a  nonsuit,  he  is  out  of  court  and  cannot  be  reinstated.  Mussey 
V.  M^Dovgall,  2  Penn.  956.  Thornton  v.  Demoss,  5  Smedes  &  Marsh.  609.  Earing  v.  Glid- 
well,  3  How.  (Miss.)  332.  Coapland  v.  Hears,  5  Smedes  &  Marsh.  519.  Moore  v.  Hernden,  5 
Blackf.  168.  Van  Warmer  v.  Albany,  18  Wend.  169.  If  a  plaintiff  voluntarily  suffers  a 
nonsuit,  he  waves  all  objection  to  any  opinion  of  the  court  which  may  have  induced  it. 
Whiting  v.  Walker,  2  B.  Monroe,  262.  But  it  is  otherwise  where  a  nonsuit  is  granted  with- 
out his  consent,  and  he  may  tender  a  bill  of  exceptions,  and  sue  out  a  writ  of  error.  Van 
Warmer  v.  Mayor  of  Albany,  18  Wend.  169. 

Under  the  Pennsylvania  Nisi  Prius  Act,  of  July  26,  1842,  where  the  judge  directs  a  non- 
suit on  the  trial  of  a  case,  it  comes  up  to  the  supreme  court  by  certificate,  in  the  same 
manner  as  it  does  by  writ  of  error  from  the  district  court,  under  the  7th  section  of  the  act  of 
11th  March,  1836;  and  therefore  it  is  to  be  considered  as  if  it  were  a  demurrer  to  evidence, 
except  that  the  judge  is  not  at  liberty  to  give  judgment  for  the  plaintiff  should  he  think  the 
case  made  out,  but  should  refuse  the  nonsuit.  Bevan  v.  Ins.  Co.,  9  Watts  &  Serg.  187. 
If,  therefore,  there  is  some  evidence,  though  slight,  from  which  a  jury  might  draw  an 
inference  unfavorable  to  the  plaintiff,  the  case  should  be  left  to  the  jury.  lb.  A  prayer  of 
nonsuit,  in  the  District  Court,  under  the  Pennsylvania  statute  of  1836,  it  has  been  held, 
amounts  to  a  demurrer  to  evidence,  except  that  the  judge  cannot  give  judgment  for 
the  plaintiff  if  he  think  the  nonsuit  not  grantable,  but  the  case  must  go  to  the  jury.  Smyth 
V.  Craig,  3  Watts  &  Serg.  14.  A  compulsory  nonsuit  is  no  bar  to  another  proceeding  for 
the  same  cause.  Bournonville  v.  Goodall,  10  Barr,  133.  Neither  is  a  nonsuit  ordered  to  be 
entered,  on  motion  of  the  defendant,  by  the  judge  presiding  at  the  trial  of  a  cause,  in  the 
district  for  the  city  and  county  of  Philadelphia,  under  the  7th  section  of  the  act  of  11th 
March,  1836,  a  bar  to  a  subsequent  action  brought  against  the  same  defendant,  by  the  same 
plaintiff,  for  the  same  cause.  Fleming  v.  Ins.  Co.,  Bright.  R.  102.  S.  C.  2  Jones,  391.  And 
it  has  been  held  that  a  decision  of  the  court  in  favour  of  the  defendant,  upon  an  agreed 
statement  of  facts,  and  a  nonsuit  of  the  plaintiff  entered,  and  judgment  thereon  for  the  de- 
fendant for  his  costs,  pursuant  to  such  agreement,  constitute  no  bar  to  a  subsequent  action 
for  the  same  cause.  Knox  v.  Waldoborough,  5  Greenl.  185.  Snowhill  v.  Eillyer,  4  Halst.  38. 
M^Ewen  v.  Mazy  eh.,  3  Rich.  210. 
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mandant  in  a  writ  of  right :  nor  -will  the  court  relieve  him,  if  he  has  con- 
ducted himself  unfairly  towards  the  tenant,  in  the  course  of  the  procced- 
ings.(/)  But  the  statute  does  not  extend  to  actions  of  replevin,{g)  &c.  in 
which  the  defendant  is  considered  as  an  actor,  and  may  therefore  enter  the 
issue,  and  carry  down  the  cause  to  trial  himself.  When  there  arc  two  de- 
fendants, one  of  whom  lets  judgment  go  by  default,  the  other  cannot 
have  judgment  as  in  case  of  a  nonsuit  :{h)  But  one  of  several  joint 
*dcfendants  may  obtain  a  rule  for  judgment,  as  in  case  of  a  non-  [  *763  ] 
suit,  which  will  authorize  a  general  judgment  to  be  entered  against 
the  plaintiff.(rt)  When  the  plaintift'  withdraws  his  record,  after  entering 
the  cause  for  trial,  the  defendant,  in  the  King's  Bench,  may  have  judgment 
as  in  case  of  a  nonsuit  :(bb)  And  where  a  cause  was  set  down  for  the  sittings 
in  term,  and  made  a  remanet  to  the  sittings  after  term  by  consent,  the  de- 
fendant may  move  for  judgment  as  in  case  of  a  nonsuit,  if  the  plaintiflF 
afterwards  withdraw  the  record,(c)  or  make  default  in  proceeding  to  trial. (c?) 
But  when  a  plaintiff  in  several  causes  perceives,  by  the  event  of  one  ver- 
dict, that  he  cannot  have  a  fair  trial  in  the  others,  he  may  withdraw  his 
records  in  the  other  causes,  without  subjecting  himself  to  judgment  as  in 
case  of  a  nonsuit,  or  to  the  defendant's  costs  of  the  day  of  trial,  upon  the 
rule  for  such  judgment  being  discharged  :(e)  So,  where  a  special  jury  cause 
had  been  set  down  for  trial,  and  standing  in  the  paper  for  three  years,  with- 
out any  appointment  being  applied  for  to  have  it  tried,  the  court  refused 
to  give  the  defendant  judgment  as  in  case  of  a  nonsuit :(/)  The  proper 
course  would  have  been,  for  the  defendant  to  have  applied  to  the  chief- 
justice,  to  have  the  cause  appointed  for  trial.(/)  And  when  the  cause  has 
been  once  carried  down  to  trial,  and  made  a  remanet  at  the  assizes,((/)  or 
referred  to  arbitration,(7i)  or  the  plaintiff  has  been  nonsuited,(?')  or  ob- 
tained' a  verdict,(/c)  after  which  a  new  trial  has  been  granted,  the  defendant 
cannot  have  judgment  as  in  case  of  a  nonsuit,  for  not  carrying  down  the 
cause  again  ;  but  must  try  the  cause  by  proviso.  Where  the  judge  had  re- 
fused to  try  an  action  upon  a  wager,  depending  on  an  abstract  question  of 
law,  or  judicial  practice,  the  court  of  King's  Bench  Avould  not  afterwards 
grant  a  rule  for  judgment  as  in  case  of  a  nonsuit ;  there  having  been  no 
default  of  the  plaintiff,  in  not  proceeding  to  trial.(^)  And  where  husband 
and  wife  commenced  an  action  for  money  lent  by  the  wife  before  marriage, 
and  she  died  pending  the  action ;  the  court  held,  that  it  thereby  abated, 
and  that  the  defendant  could  not  afterwards  have  judgment  as  in  case  of 
a  nonsuit. (?w)  The  court  of  Common  Pleas  will  not  entertain  a  motion  for 
such  judgment,  pending  a  demurrer. (w)     But  after  judgment  for  the  de- 

(/)  1  Bos.  &  Pul.  103  ;  but  see  3  Bing.  499. 

\g)  1  Blac.  Jlep.  3Vo.  Say.  Costs.  168,  S.  C.  3  Durnf.  &  East,  602.  5  Durnf.  &  East, 
400.    Per  Cur.  M.  33  Geo.  III.  C.  P.    Imp.  C.  P.  7  Ed.  341 ;  but  see  Barnes,  317,  xcmb.  contra. 

(h)  Say.  Rep.  22.  Say.  Costs,  163.  1  Wils.  325,  S.  C.  Say.  Rep.  103.  Say.  Costs,  164. 
S.  C.  1  Bur.  358.  Say.  Costs,  108,  S.  C.  Cowp.  483.  3  Durnf.  &  East,  662.  Gosae  v. 
Macauley  ^  others,  T.  42  Geo.  III.  K.  B. 

(a)  5  Barn.  &  Cres.  768.  8  Dowl.  &  Ryl.  592,  S.  C. ;  and  see  5  Barn.  &  Crcs.  178.  7 
Dowl.  &  Ryl.  019,  S.  C. 

(hh)  Read  V.  Stone,  E.  36  Geo.  III.  K.  B.     1  East,  346.     1  H.  Blac.  280. 

(c)  2  Barn.  &  Aid.  709. 

(d)  6  Barn.  &  Cres.  125.     9  Dowl.  &  Ryl.  125,  S.  C.  {(■)  5  Taunt.  88. 
(/)  2  Chit.  Rep.  243.                                             {g)  3  Durnf.  k  East,  1.     3  Bing.  499. 

(A)  6  Moore,  488.  \i)  1  Durnf.  <te  East,  492.  1  Chit.  Rep.  310. 

(k)  Hartley  v.  Thomson,  F.  22  Geo.  III.  K.  B.     1  II.  Blac.  101. 

h)   12  East,  247.  (m)  6  Barn.  &  Cres.  253. 

(n)  2  Marsh.  264 ;  and  see  6  Moore.  488. 
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fendant,  on  demurrer  to  certain  special  pleas,  there  may  be  judgment  as 
in  case  of  a  nonsuit  against  the  plaintiff,  for  not  proceeding  to  trial  upon 
other  general  pleas,  on  which  issues  were  joined. (o) 

*The  course  and  practice  of  the  court,  referred  to  by  the  stat- 
[  *76-i  ]  ute,  is  that  which  before  regulated  the  trial  by  proviso  ;  and  as 
the  defendant  could  not  have  had  such  trial,  until  after  the  issue 
was  entered  of  record,(a)  and  the  plaintiff  had  been  guilty  of  laches,(6)  so 
neither  till  then  is  he  entitled  to  judgment  as  in  case  of  a  nonsuit.(<?c)  If  the 
action  be  laid  in  London  or  Middlesex,  the  defendant,  we  have  seen,(£?c?) 
ought  not  to  give  a  rule  for  the  plaintiff  to  enter  his  issue  the  same  term  in 
which  it  is  joined,  unless  notice  of  trial  hath  been  given  :  And  accordingly 
it  is  holden,  that  in  town  causes,  unless  notice  of  trial  has  been  given,  the 
defendant  cannot  move  for  judgment  as  in  case  of  a  nonsuit,  the  next  term 
after  that  in  which  issue  was  joined,  although  it  was  joined  early  enough  to 
enable  the  plaintiff  to  give  notice  of  trial  for  the  sittings  after  the  preceding 
term  ;(g)  the  plaintiff,  in  such  case,  having  the  whole  of  the  next  term  to 
enter  the  issue,  and  no  laches  can  be  imputed  to  him  till  the  term  after : 
And,  in  the  King's  Bench,  where  issue  was  joined  in  Easter  term,  and 
notice  of  trial  given  for  the  first  sittings  in  Triviity,  and  the  plaintiff  having 
continued  it  till  the  sittings  after  that  term,  the  defendant  in  the  same  term 
moved  for  judgment  as  in  case  of  a  nonsuit,  it  was  refused  by  the  court.(/) 
But  if  notice  of  trial  has  been  given  in  a  toivn  cause,  for  a  sitting  in  or  after 
term,  the  defendant,  in  either  court,  may  move  for  judgment  as  in  case  of  a 
nonsuit  the  next  term,  being  the  term  after  that  in  which  the  issue  ought  to 
have  been  entered.(^)  To  support  a  rule  for  judgment  as  in  case  of  a  non- 
suit, in  the  next  term  after  that  in  which  issue  was  joined,  the  affidavit 
must  state  that  notice  of  trial  was  given  for  a  sitting  in  or  after  the  preceding 
term  :(/i)  but  in  the  third  or  other  subsequent  term,  a  general  affidavit,  stat- 
ing the  term  when  issue  was  joined,  is  deemed  sufficient.(^)  In  a  country 
cause,  where  notice  of  trial  is  given  for  the  assizes,  the  defendant  may  move 
for  judgment  as  in  case  of  a  nonsuit  the  next  term  -.{k)  But  the  plaintiff  is 
not  bound  to  give  notice  of  trial,  till  the  term  succeeding  that  in  which 
issue  was  joined  ;(Z)  and  if  he  do  not,  the  defendant  cannot  move  for  judg- 
ment as  in  case  of  a  nonsuit,  till  after  the  following  assizes. (w) 
r  *765  ]  In  *an  issuable  term,  the  rule  for  judgment  as  in  case  of  a  non- 
suit, in  a  country  cause,  should  be  applied  for  early  in  the  term, 
in  order  that  the  plaintiff  may  have  sufficient  time  to  show  cause  in  the  same 

(o)  10  East,  360.  («)  Ante,  760. 

(b)  Ante,  760,  1.  For  the  time  within  which  issues  must  have  been  formerly  tried,  see 
R.  H.  15,  16,  Car.  II.  reg.  2.  R.  H.  20,  21.  Car.  II.  R.  M.  4  Ann.  (c),  K.  B.  R.  M.  1654,  | 
21,  C.  P.     Barnes,  295.     Cas.  Pr.  C.  P.  101.     Pr.  Reg.  397,  S.  C. 

(cc)  Barnes,  313.  {dd)  Ante,  727. 

(c)  Per  Buller,  J.  H.  30  Geo.  III.  K.  B.     4  Durnf.  &  East,  557.     R.  M.  1654,  §  21,  C.  P. 
(/)  Fitzgerald  V.  Smith,  T.  36  Geo.  III.  K.  B. 

(ff)  2  Chit.  Rep.  244,  K.  B.  Ilarman  v.  Gilbert,  M.  36  Geo.  III.  C.  P.  2  New  Rep.  C.  P. 
397 ;  and  see  Barnes,  295.     Cas.  Pr.  C.  P.  101.     Pr.  Reg.  397.  S.  C. 

(A)  Append.  Chap.  XXXIII.  §  17. 

{i)  Id.  ibid. ;  and  see  1  H.  Blac.  282.     2  H.  Blac.  558. 

\k)  Imp.  K.  B.  10  Ed.  303,  4.     Imp.  C.  P.  6  Ed.  338,  9. 

{I)  2  Durnf.  &  East,  734. 

(m)  Id.  ibid.  9  Moore,  687.  2  Bing.  360,  S.  C.  Sed  queere,  whether  judgment,  as  in  case 
of  a  nonsuit  cannot  be  moved  for  the  next  terra  after  \\\e  first  assizes,  where  issue  is  entered 
the  same  term  in  which  it  is  joined,  though  notice  of  trial  has  not  been  given;  as  it  seems 
from  a  note  on  R.  M.  4  Ann.  K.  B.,  that  the  defendant  in  such  case  may  proceed  to  trial  by 
proviso,  at  the  second  assizes. 
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term ;  or  the  court,  we  have  seen,(a)  will  enlarge  the  rule  till  the  next  term, 
and  not  permit  the  parties  to  discuss  it  at  chambers. 

In  the  Common  Pleas,  it  was  decided  in  one  case,(J)  that  the  defendant 
in  a  toivn  cause  was  entitled  to  judgment  as  in  case  of  a  nonsuit,  the  next 
term  after  that  in  which  issue  was  joined,  if  there  Avas  time  enough  to  give 
notice  of  trial,  though  it  was  not  actually  given,  for  the  sittings  in  or  after 
the  pi'eceding  term :  But  this  decision  seems  to  have  been  overruled  by 
subsequent  cases,  in  one  of  Avhich  it  was  determined,  that  the  plaintiff  has 
the  whole  of  the  term  next  after  that  in  which  issue  is  joined,  to  try  his 
cause  ;(c?)  and  in  another,  the  court  said  that  the  practice  was  now  settled, 
that  the  defendant  could  not  apply  for  judgment  as  in  case  of  a  nonsuit, 
before  the  third  term  -.{d)  and  though  the  plaintiif  in  that  case  was  too  late 
to  try  in  the  term  in  which  the  application  was  made,  they  would  not  punish 
a  default  before  it  was  actually  committed.  In  the  Exchequer,  the  defend- 
ant might  formerly  have  moved  for  judgment  as  in  case  of  a  nonsuit,  the 
next  term  after  that  in  which  issue  was  joined,  if  joined  early  enough  to 
enable  the  plaintiff  to  give  notice  of  trial  for  the  sitting  in  or  after  the  pre- 
ceding term  :  a  plaintiff,  in  that  court,  being  in  all  cases  bound  to  proceed 
to  trial  at  the  next  sitting  or  assizes  after  issue  joined,  provided  there  was 
time  for  giving  notice  of  trial.(e)  But  now,  by  a  late  rule  of  court,(/)  "no 
rule  for  judgment  as  in  case  of  a  nonsuit,  shall  be  granted  in  the  next  term 
after  issue  joined ;  unless  it  appear,  on  the  face  of  the  affidavit  on  which  the 
motion  is  founded,  that  the  plaintiff  had  given  notice  of  trial,  and  had 
neglected  to  proceed  to  trial." 

When  the  plaintiff  has  neglected  to  try  his  cause,  according  to  the  course 
and  practice  of  the  court,  the  defendant  is  at  liberty  to  move  for  judgment 
as  in  case  of  a  nonsuit,  the  same  term  in  which  the  issue  is  entered,  in  the 
King's  Bench,(^)  as  well  as  in  the  Common  Pleas.(/i)  The  rule  for  judg- 
ment in  such  case,  is  a  rule  to  show  cause,(^)  founded  on  an  affidavit  of  the 
state  of  the  proceedings,  and  of  the  plaintiff's  default  in  not  proceeding  to 
trial  :[k)  which  rule,  in  the  King's  Bench,  has  been  holden  to  be  sufficient 
notice  of  motion  within  the  act  :{l)  but,  in  the  Common  Pleas,  it  is  other- 
wise ;(wi)  and  in  that  court,  although  notice  has  been  given  of  a  motion  for 
judgment  as  in  case  of  a  nonsuit,  on  which  the  plaintiff  entered  into 
a  peremptory  undertaking  to  try,  yet  notice  must  also  be  *given  [  *766  ] 
of  the  like  motion,  for  not  proceeding  to  trial  in  pursuance  of  the 
undertaking  -.{ad)  but  the  rule  requiring  a  term's  notice  does  not,  we  have 
seen,(65)  extend  to  a  motion  for  judgment  as  in  case  of  a  nonsuit.  To  move 
for  such  judgment,  the  roll  must  be  in  court  at  the  time  the  motion  is 
made  •,{cc)  and  if  no  cause  be  shown,  the  rule  is  made  absolute  of  course,  on 
an  affidavit  of  service.  If  the  plaintiff  mean  to  resist  the  application,  he 
should  obtain  an  office  copy  of  the  rule,  and  of  the  affidavit  on  which  it  was 

(a)  Ante,  502.  (6)   1  H.  Blac.  65. 

\c)  Id.  123.  Id)  2  H.  Blac.  558. 

(e)  Man.  Ex.  Pr.  320 ;  and  see  5  Price,  187.     7  Price,  531. 

(/)  R.  E.  5  Geo.  IV.  Excheq.  M'Clel.  708.     13  Price,  454.    Id.  453,  accord.     And  see 
further,  as  to  judgment  as  in  case  of  a  nonsuit,  2  Wms.  Saund.  5  Ed.  336,  b. 
{(/)  1  Chit.  Rep.  672.  (A)  i  Bos.  &  Pul.  387. 

ii)  Append.  Chap.  XXXIII.  §  18.  (k)  Id.  §  17. 

(l)  Lofft,  265.  (m)  1  H.  Blac.  527.     Ante,  491. 

(aa)  2  Taunt.  48.  For  the  form  of  the  notice  of  motion,  see  Append.  Chap.  XXXIII.  $  16. 
(bb)  Aiite,  756. 
{cc)  Imp.  K.  B.  10  Ed.    304.  Barnes,  313.    1  Bos.  &  Pul.  338. 
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ii;ranti'il :((?)  and  llio  oouvt,  on  ssliowinp;  cause,  ■\vill  make  the  rule  absolute 
or  (lis(.'liar<ic  il,  accorJiuij;  to  circuuistanoos  ;  and  if  discharn;ed,  it  is  cilliei* 
Avitli  or  -witiiout  a  porouiptory  undertaking  to  try  the  cause  at  the  next  sit- 
tings or  assizes. 

The  causes  ordinarily  assigned,  and  Avhich  are  allowed  by  the  court  as 
suflicient  excuses  for  not  proceeding  to  trial,  are  the  plaintift's  own  illness, 
and  inability  to  instruct  his  attorney,((7')  the  insolvency  of  the  defendant, (_/f'^ 
the  absence  of  a.  material  Avitness, ((/</)  or  Avant  of  documentary  evidence,(////) 
kc.  ;[a]  and  aslight  cause  is  in  general  decined  sullicienton  the  first  applica- 
tion, if  the  plaint ilV  Avill  undertake  peremptorily  to  try  the  cause  at  the  next 
sittings  or  assizes  :(//)  and  there  is  no  diflerence  in  this  respect,  between  (2ni 
ta))i  and  other  actions. (Z'A-)  But  some  reason  must  be  assigned  for  not 
proceeding  to  trial ;  or  the  court  will  not  compel  the  defendant  to  accept  a 
]HM-eniptory  undertaking. (//)  And,  in  an  action  for  penalties  for  usury,  a 
ilefendant  is  entitled  to  jutlgmcnt  as  in  case  of  a  nonsuit,if  it  appear  that  a 
witness  to  the  corrupt  contract,  who  is  abroad,  could  not  be  compelled  to 

((/)  Ante,  501.     Imp.  C.  P.  1  Ed.  338.  (cc)  Bai-nos,  313. 

(  fH  1  Ken.  310.   Doug.  07 1.    7  Tnunt.  ISO.         (./r/)  Barnes,  310.     2  Prioo.  IC,  00. 
(h/i)  t>  Tannt.  150;  sind  see  llnlloek  on  Costs,  2  Ed.  409.  10.     Imp.  IC.  15.  10  Ed.  304,  5. 
Imp.  C.  r.  7  Ed.  338.     1  Chit.  Rep.  270,  {,>). 

(it)  1  Ken.  349.  {kk)  7  Dunif.  &  East,  178.     1  East,  554. 

(//)  2  Chit.  Rep.  244. 

[a]  "The  rule?  for  bringing  on  oanses  ninst  be  inflnenced  by  a  legal  discretion  .ipplicabic 
to  the  i>oonli;ir  eircunistanecs  of  every  case,  by  exercising  Mhich,  care  will  be  taken  by  the 
courts  that  injnsticc  is  not  done  either  by  precipitate  trials  or  ^vanton  del:\ys.  Our  courts, 
sitting  to  do  substantial  justice,  are  fully  ilisposcd  to  bring  on  causes  as  early  as  it  may  be 
done,  yet  tlvis  must  necessarily  be  in  those  cases  where  the  jnirties  are  prepared,  or  have  not 
been  guilty  of  manifest  negligence.  Therefore,  tlie  discovery  of  a  material  witness,  iu  an- 
other state,  will,  when  there  is  no  affectation  of  delay,  be  a  ground  to  put  off  the  trial. 

"It  is  the  duty  of  a  party,  if  he  knows  that  a  witness  is  about  to  leave  the  country,  to 
lake  his  deposition.  If  he  has  failed  to  do  so,  and  knows  to  what  place  the  Avitness  has 
gone,  he  ought  to  obtain  a  commission  without  loss  of  time,  and  endeavor  to  get  it  executed  ; 
and  if  the  witness  has  departed  without  the  knowledge  of  the  party,  of  his  intention  to  do 
so,  or  of  the  place  to  Avhich  he  has  gone,  the  party  is  entitled  to  a  reasonable  iiululgence.'' 
An  aflidavit  by  a  defendant  that  A.,  (the  al1irmaut"s  brother)  was  a  material  witness,  ihatlu^ 
had  sailed  for  a  foreign  jKu-t,  "  niHtn  a  sudden  determination  known  to  the  allirmant  only 
three  or  four  days  before  his  departure,  and  that  the  allirmant  did  not  advert,  at  the  time,  to 
the  circmnstauee  of  his  testiinotiy  being  material,"  is  not  a  suflicient  ground  for  postponing 
the  trial.  In  order  to  put  oiV  the  trial,  the  court  must  be  satisfied  tliat  injustice  would  be 
done,  if  the  application  were  refused,  and  it  will  not  be  granted  if  the  defendant  has  eon- 
dueled  himself  unfairly ;  or  if  the  testimony  of  the  witness  be  intended  to  support  an  odious 
defence.  And  a  postponenuMit  was  denied  where  the  witness  went  out  of  town,  after  notice 
of  trial  given,  when  lie  nnght  have  been  subpcvnacd.  Rut  where  an  attorney  of  the  court 
is  a  material  witness,  aiul  in-omised  to  attend,  a  subpivna  is  not  necessary  to  entitle 
a  party  to  a  postiionement  of  the  trial.  A  motion  for  a  ]iostponement  was  granted,  the 
del'endant,  as  soon  as  he  had  notice  of  trial,  having  taken  out  a  siibpoMm  for  a  witness  at  a 
great  dist.ance,  neither  the  witness  nor  the  person  enqdoyed  to  serve  the  subpana  having 
altei\ded.  A  ca\ise  which  had  been  contimved  (on  account  of  the  absence  of  material  wit- 
nesses residing  in  another  county,  to  wiiom  a  subpaMux  had  issued)  from  a  term  to  which 
tl»e  subpoMuv  Avas  returnable  to  that  term,  and  again  continued  at  the  next  term  because  au 
attaehnuMit  had  been  issued,  which  could  not  be  served,  was,  notwithstanding  a  rule  to  try, 
or  uon  pros.,  continued  a  third  tinu\  subject  to  the  same  rule,  the  defendant  having  refused 
to  have  the  depositions  taken.  The  trial  of  a  cause  shall  not  be  postponed  for  the  non- 
attendance  of  a  wittiess  whose  deposition  has  been  taken,  where  the  adverse  party  agrees  it 
may  be  read  in  evidence. 

'fhe  aflidavit  in  support  of  the  motion,  generally  states  that  the  person  absent  is  a  material 
witness,  as  the  party  is  advised  and  verily  believes,  without  whose  testinmny  he  cannot 
sat'ely  lu-oceed  to  trial ;  that  he  had  endeavored  to  lind  the  witness,  and  have  him  subpanuied, 
but  witlumt  etVect,  and  that  he  expects  to  be  able  to  procure  his  attendance  hereafter.  1 
Troubat  &  Haley's  Tr.  4S2. 
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give  cviflcncc,  even  if  he  were  in  tliis  country. (?»???)  An  affidavit  is  usually 
required,  of  the  facts  constituting  the  excuse  for  not  proceeding  to  trial ; 
and,  in  the  Common  Pleas  and  Exchequer,  of  the  service  of  notice  of  mo- 
tion :  And  if  the  plaintiff  defer  proceeding,  in  order  to  await  the  decision  of 
the  court  on  a  similar  ([uestion  in  another  cause,  the  nature  of  the  question, 
find  of  the  cause  in  which  it  arises,  should  he  stated  in  the  affidavit,  to  ena- 
ble the  court  to  judge  of  the  sufficiency  of  the  excuse.(»)  But  when  the 
rule  is  opposed  on  the  ground  of  the  absence  of  a  material  witness,  the  name 
of  the  Avitness  need  not  be  stated  in  the  affidavit.(o)  And  in  opposing  the 
rule  for  want  of  documentary  evidence,  it  is  not  necessary  to  state  what  the 
evidence  is :( j>)  And  no  great  precision  is  required  in  an  affidavit  of  this 
nature :  Therefore,  where  the  affidavit  merely  stated  that  the 
reason  for  not  proceeding  to  trial  was,  *that  it  was  not  convenient  [  *TG7  ] 
for  a  material  witness  to  come  to  town  in  time  for  the  trial,  after 
it  was  sworn  that  an  attempt  had  been  made  to  subpoena  him,  the  court  said, 
that  although  the  affidavit  was  loose,  yet  as  this  was  the  plaintiff's  first  de- 
fault, the  defendant  ought  to  be  content  with  a  peremptory  undertaking.(a) 
Where  the  rule  to  shoAV  cause  was  discharged,  on  an  affidavit  which  con- 
tained an  answer  ftilse  in  itself,  the  court  would  not  afterwards  open  the 
matter,  on  an  affidavit  which  disproved  the  contents  of  the  former  one  :{h) 
though  if  it  had  been  suggested  at  the  time,  that  the  answer  was  false  in 
fact,  the  court  Avould  have  suspended  their  judgment  till  the  matter  was 
examined.  ((') 

AVhen  a  sufficient  excuse  is  assigned  for  not  trying  the  cause,  the  court 
will  discharge  the  rule  for  judgment  as  in  case  of  a  nonsuit,  without  re- 
quiring a  peremptory  undertaking  from  the  plaintiff,  to  try  it  at  the  next 
sittings  or  assizes  :  And  where  the  plaintiff  had  become  insolvent  after  issue 
joined,  this  was  allowed  to  be  a  good  cause  against  judgment  as  in  case  of 
a  nonsuit ;  and  the  court  would  not  bind  him  down  to  a  peremptory  under- 
taking, it  being  alledgcd  that  his  creditors  Avere  about  to  decide,  whether 
they  would  prosecute  or  abandon  the  cause. (t^)  So,  where  the  plaintiff  in 
a  qui  tarn  action,  on  the  statute  7  Geo.  II.  c.  8,  withdrew  his  record,  be- 
cause the  broker  who  negotiated  the  illegal  bargain  for  stock,  refused  to 
give  evidence,  lest  he  should  subject  himself  to  a  penalty  on  the  same  stat- 
ute ;  the  court  of  King's  Bench  held  this  to  be  a  sufficient  reason  to  dis- 
charge a  rule  for  judgment  as  in  case  of  a  nonsuit,  for  not  proceeding  to 
trial ;  although  the  witness's  liability  to  be  sued  would  not  be  removed,  till 
after  the  end  of  three  succeeding  terms.(e)  And  where  the  defendant  had 
procured  the  cause  to  be  stayed  by  injunction,  that  court  would  not  compel 
the  plaintiff  to  give  a  peremptorj'-  undertaking.(/') 

In  general,  however,  a  peremptory  undertaking  is  required  by  the  court, 
on  discharging  the  rule  for  judgment  as  in  case  of  a  nonsuit ;( (/)  and  it  must 
be  given,  in  the  King's  Bench,  although  the  trial  be  deferred  on  account 

(mm)  1  Dowl.  &  Ryl.  448. 

(n)  G  Taunt.  122.     1  Chit.  Rep.  280,  in  noU's:  and  see  5  Taunt.  88. 

(o)  8  Taunt.  104;  but  see  G  Taunt.  150,  contra. 

{p)  G  Taunt.  150 ;  and  see  1  Dowl.  &  Rvl.  159. 

(a)  Wluwli'r  V.  Stephens,  H.  59  Geo.  III.  K.  B.     1  Chit.  Rep.  280,  in  notis. 

[b)  3  Durnf.  &  East,  405.  [c)  Id.  406. 

(rf)  Fisher  V.  Hancock,  II.  36  Geo.  III.  K.  B. ;  and  see  stat.  T  Geo.  IV.  c.  57.  §  15. 

(e)  1  Durnf.  &  East,  1V8. 

(/)  Per  Cur.  E.  56  Geo.  III.  K.  B.     1  Chit.  Rep.  280,  81,  in  nods. 

Iff)  Append.  Chap.  XXXIII.  §  19. 
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of  the  absence  of  a  material  witness,  and  it  is  doubtful  whether  the  witness 
Avill  return  in  time  to  try  the  cause  at  the  next  sittings  or  assizes  :{h)  but 
further  time  may  be  obtained,  if  necessary,  on  application  to  the  court. (A) 
When  the  defendant  is  insolvent,  the  court  will  bind  the  plaintiff  down  to 
a  peremptory  undertaking  to  try  the  cause,  unless  he  will  consent  to  stay 
all  further  proceedings  in  the  action,  and  to  enter  a  stet  processus.{i)  So, 
where  the  plaintiff  had  held  out  to  the  defendant,  that  he  would  settle  the 

cause,  the  court  discharged  the  rule  for  judgment  as  in  case  of  a 
[  *768  ]  nonsuit,  on  the  plaintiff's  undertaking  in  the  alternative,  *either 

to  pay  costs,  or  to  enter  a  stet  processus  :[a)  And  the  plaintiff 
was  allowed  to  enter  a  stet  processus,  on  paying  the  costs  of  the  application, 
on  the  ground  of  the  defendant's  having  taken  the  benefit  of  an  insolvent 
debtor's  act ;  although  the  rule  for  judgment  as  in  case  of  a  nonsuit  had 
been  discharged,  on  the  plaintiff's  giving  a  peremptory  undertaking,  and 
the  debt  sought  to  be  recovered  was  not  included  in  the  defendant's  sche- 
dule, and  notice  of  discharge  under  the  act. (5)  So,  where  the  defendant 
had  obtained  judgment  against  the  plaintiff  in  the  Common  Pleas  for  twelve 
pounds,  the  latter  having  suffered  judgment  to  go  by  default,  although  he 
had  a  claim  against  the  defendant  for  ten  pounds,  which  he  neglected  to  set 
off  in  that  action,  and  afterwards  the  plaintiff  brought  an  action  to  recover 
the  latter  sum  in  the  King's  Bench ;  the  coui't  held,  that  as  the  defendant 
had  offered  t©  allow  the  plaintiff  the  ten  pounds,  he  might  obtain  a  rule  for 
judgment  as  in  case  of  a  nonsuit,  unless  the  plaintiff  would  either  give  a 
peremptory  undertaking  to  try  at  the  next  sittings,  or  discontinue  the 
action  and  pay  costs,  (c) 

In  the  Common  Pleas,  it  has  been  determined,  that  a  peremptory  under- 
taking to  try,  is  alone  sufficient  cause  to  show  against  judgment  in  case  of 
a  nonsuit,  for  not  proceeding  to  trial,  if  it  be  the  fii-st  default  :{d)  But  in 
practice  it  is  usual,  and  said  to  be  necessary, (e)  to  show  some  reasonable 
cause  by  affidavit,  for  not  proceeding  to  trial,  such  as  the  plaintiff's  own 
illness,(/)  or  the  absence  of  a  material  witness,((/)  &c. :  though,  as  has 
been  already  observed, (A)  a  slight  cause  is  in  general  deemed  sufficient  on 
the  first  application :  And  if  witnesses  are  absent,  and  their  return  is  not 
immediately  expected,  this  court  will  not  require  of  the  plaintiff  a  peremp- 
tory undertaking  to  proceed  to  trial,  as  the  condition  of  discharging  a  rule 
for  judgment  as  in  case  of  a  nonsiiit.(zV)  In  general,  however,  a  peremp- 
tory undertaking  is  required  in  the  Common  Pleas,  as  well  as  in  the  King's 
Bench :  And  where  notice  of  trial  has  been  given,  and  not  countermanded, 
the  court  will  order  the  plaintiff  to  pay  costs  for  not  proceeding  to  trial,  as 
well  as  to  give  a  peremptory  undertaking  to  try  the  cause  at  the  next  sit- 
tings or  assizes.(A;)  In  the  Exchequer,  the  court,  on  discharging  a  rule  for 
judgment  as  in  case  of  a  nonsuit,  will  order  the  plaintiff  to  pay  the  defend- 
ant his  costs,  give  a  peremptory  undertaking,  and,  if  the  venue  has  been 
changed  to  a  county  where  no  assizes  are  holden  in  the  spring,  consent  that 

{h)  natcher  ^-  another  v.  ffardt/,  T.  54  Geo.  III.  K.  B.  1  Chit.  Rep.  280,  in  noiis.  Aliter, 
in  C.  P.  Post,  768. 

(f)  7  Taunt.  180.  (a)  Per  Cur.  H.  54  Geo.  III.  K.  B.     1  Chit.  Rep.  738,  (a). 

(6)   1  Chit.  Rep.  738.  (c)  Id.  178. 

(rf)  2  H.  Blac.  119.     Mallet  v.  Hilton,  M.  33  Geo.  III.  C.  P.     Imp.  C.  P.  4  Ed.  388,  accord. 

(f)  Imp.  C.  P.  7  Ed.  338.  (/)  Barnes,  313. 

(g)  Id.  316.     6  Taunt.  150.  (h)  Ante,  766. 
(ii)  1  Taunt.  118.     Aliter  in  K.  B.     Ante,  767.  (A)  Barnes,  464. 
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the  venue  shall  be 'brought  back  to  the  original  county,  that  the  trial  may 
be  brought  on  without  further  delay.(?) 

If  the  rule  be  made  absolute,  the  defendant  having  drawn  it  up  with  the 
clerk  of  the  rules  in  the  King's  Bench,  or  secondaries  in  the  Com- 
mon *Pleas,  may  sign  judgment  as  in  case  of  a  nonsuit,(rta)  [  *769  ] 
and  tax  his  costs,  &c.  But  if  further  time  be  given  on  a  peremp- 
tory undertaking,  the  plaintiff  must  draw  up  the  rule, (6)  and  serve  a  copy 
of  it  on  the  defendant's  attorney  ;  after  which,  if  he  do  not  proceed  to  trial 
pursuant  to  his  undertaking,  the  defendant  having  obtained  an  office  copy 
of  the  rule,  should  move  the  court  for  judgment,  on  an  affidavit  of  the  cir- 
cumstances :{c)  And  a  mistake  in  the  declaration  is  not  a  good  excuse  for 
not  proceeding  to  trial,  pursuant  to  an  undertaking. (c^)  But  where  the 
plaintiff,  having  given  a  peremptory  undertaking  to  try  at  a  given  sittings, 
had  set  down  his  cause  in  the  paper  for  those  sittings,  there  being  no  pros- 
pect of  the  cause  being  then  tried,  but  omitted  to  carry  the  record  into 
the  marshal's  office,  the  court  held,  that  the  defendant  was  not  entitled  to 
judgment  as  in  case  of  a  nonsuit,  for  the  plaintiff's  not  proceeding  to  trial 
pursuant  to  such  undertaking ;  as  the  latter  was  not  bound  to  carry  in  the 
record.(e)  So,  where  the  plaintiff,  in  a  special  jury  tithe  cause,  w^as  under 
a  peremptory  undertaking  to  try  at  the  next  assizes,  the  court  held  the 
absence  of  eleven  special  jurymen  to  be  a  sufficient  reason  for  his  declining 
to  proceed  to  trial,  though  a  tales  had  been  prayed,  and  some  of  the  tales- 
men sworn ;  and  discharged  a  rule  nisi  for  judgment  as  in  case  of  a  non- 
suit, on  a  fresh  peremptory  undertaking  to  try  at  the  next  assizes. (/)  A 
peremptory  undertaking  does  not  preclude  the  court  from  a  further  en- 
largement of  the  time,  if  they  think  it  reasonable  :{g)  Accordingly,  when 
the  plaintiff  is  not  prepared  to  try  the  cause  pursuant  to  his  undertaking, 
it  is  usual  for  him  to  apply  to  the  court  to  discharge  it,  and  for  liberty  to 
try  at  a  future  sitting  or  assizes,  on  an  affidavit  of  the  facts ;  which  the 
court  will  grant,  if  they  see  cause,  on  payment  of  costs. 

In  the  King's  Bench,  we  have  seen,[h)  the  court  will  not  give  costs  for 
not  proceeding  to  trial,  unless  a  separate  motion  be  made  for  them :  But, 
in  the  Common  Pleas,  the  costs  are  in  the  discretion  of  the  court  ;(z)  though 
they  are  in  general  allowed,  on  discharging  the  rule  for  judgment  as  in  case 
of  a  nonsuit,  on  a  peremptory  undertaking  :{k)  and  the  same  practice  pre- 
vails in  the  Exchequer. (/^)  The  costs  on  such  judgment  depend  on  the  sta- 
tute 14  Geo-  II.  c.  17.;  which  only  gives  costs  to  the  defendant,  where  he 
would  have  been  entitled  to  them  upon  a  nonsuit :  and  therefore  the  tenant 
is  not  entitled  to  costs  in  a  writ  of  right  ;{mm)  nor  are  they  allowed  as 

(I)  2  Price,  IG. 

(«</)  For  the  form  of  the  judfrment,  see  Append.  Chap.  XXXIII.  §  22. 

(6)  Append.  Chap.  XXXl'lI.  ^  19. 

(c)  Id.  I  20.  In  the  Exchequer,  the  rule  for  judgment  is  absolute  in  the  first  instance,  9 
Price,  389. 

{d)  Say.  Rep.  74.     Say.  Costs,  1G6,  S.  C. 

ie)   1  Dowl.  &  Ryl.  180. 

(/)  1  Bing.  to.     7  Moore,  367,  S.  C. 

(y)  Barnes,  313,  315.     1  Chit.  Rep.  281,  in  notis.     9  Price,  389. 

(h)  Ante,  759. 

(?)  7  Taunt.  476.     1  Moore,  251,  S.  C. 

{k)  2  H.  Blac.  280.  1  Bos.  &  Pul.  38.  4  Taunt.  592,  ((/) ;  but  see  5  Taunt.  88.  7  Taunt. 
476.     1  Moore,  251,  S.  C.     Ante,  759,  60. 

{II)    1  Price,  61.  (c).     2  Price,  16,  90,  92,  n.     7  Price,  709. 

(inm)   2  Blac.  Rep.  1093,  1110. 
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against  an  executor,  who  merely  sues  en  aider  droit.{n)  The 
[  *770  ]  costs  *of  the  application  for  judgment  as  in  case  of  a  nonsuit,  are 

governed  by  the  event  of  it :  If  the  rule  be  made  absolute,  they 
are  considered  as  costs  in  the  cause,  to  which  the  defendant  is  of  course  en- 
titled, by  the  statute  14  Geo.  II.  c.  17 ;  but  if  the  rule  be  discharged,  the 
costs  of  the  application  are  in  the  discretion  of  the  court.  It  is  not  usual, 
however,  to  make  the|>/«z»i(^"pay  such  costs,  on  discharging  the  rule : (a) 
and  where  nothing  is  said  respecting  costs,  the  defendant  will  be  entitled  to 
them,  if  he  succeed  at  the  trial,  as  costs  in  the  cause ;  though  the  plaintiff, 
if  he  obtain  a  verdict,  will  not  be  entitled  to  the  costs  of  opposing  the  rule. 
If  the  defendant  be  unable  to  proceed  to  trial,  on  account  of  the  absence  of 
a  material  witness,  or  for  want  of  documentary  evidence,(J)  he  may  move 
the  court  in  term  time,  or  apply  to  a  judge  in  vacation  on  an  affidavit  of  the 
facts,  to  put  it  off  till  the  next  term  ;  or,  in  the  Common  Pleas,  if  necessary, 
till  a  more  distant  period  :(c)  And  the  court  of  King's  Bench,  upon  appli- 
cation of  the  defendant,  postponed  the  trial  of  an  information  for  a  misde- 
meanour, upon  his  consenting,  by  writing  under  his  own  hand,  to  the  ex- 
amination upon  interrogatories  of  a  witness  for  the  crown. (cZ)  But  the 
courts  will  not  put  off  a  trial,  at  the  instance  of  the  defendant,  on  account 
of  the  absence  of  a  material  witness,  after  he  has  pleaded  a  sham  plea,  by 
which  a  trial  has  been  lost,  unless  he  will  pay  the  money  into  court  ;{e)  nor 
if  he  has  conducted  himself  unfairly,  or  been  the  cause  of  any  improper 
delay.(/)  So,  Avhere  a  cause  is  removed  by  the  defendant  from  an  in- 
ferior court,  and  in  the  mean  time  a  witness  dies,  on  account  of  which  the 
defendant  applies  to  put  off  the  trial,  he  must  bring  the  money  into  court, 
as  a  condition  of  the  postponement. (^)  When  the  defendant  pleads  in 
abatement,  he  must  be  prepared  to  prove  his  plea  promptly ;  and  a  strong 
case  must  be  made  out,  before  the  court  will  postpone  the  trial.  (7i)  And 
the  court  of  Common  Pleas  refused  to  put  off  a  trial,  on  account  of  the  ab- 
sence of  a  material  witness,  by  whose  evidence  the  defence  of  slavery  was 
intended  to  be  established. (z)  If  the  plaintiff  refuse  to  consent  to  the  ex- 
amination of  material  witnesses  for  the  defendant,  who  are  going  or  reside 
abroad,  on  interrogatories,  the  courts  will  assist  the  defendant,  by  putting 
off  the  trial. (^)  And  the  court  of  Common  Pleas  put  off  a  trial,  to  enable 
the  defendant  to  apply  for  a  commission  for  examining  Avitnesses  abroad  on 
interrogatories,  in  order  to  support  pleas  of  justification  to  a  declaration  for 
a  libel,  where  it  appeared  that  the  plaintiff  had  not  promptly  brought  his 
action  after  the  publication  of  the  libel,  and  had  been  otherwise  dilatory  in 
bringing  the  cause  to  issue. (Z)     But  where  it  is  necessary  to  postpone  a 

trial,  for  the  purpose  of  sending  abroad  to  examine  witnesses 
[  *771  ]   *under  a  commission,  the  court  of  King's  Bench,  will  not  put  off 

the  trial  until  they  are  examined,  which  is  too  indefinite,  but 

(n)  4  Bur.  1928.    Willes,  31G.     Barnes,  130,  S.  C.     2  H.  Blac.  277.    4  Dowl.  &  Ryl.  834; 
but  see  7  Price,  709. 

(a)  Barnes,  316,  4G4,  C.  P.     7  Price,  531,  709.     M'Clel.  593,  in  Scac. ;  but  see  Forrest,  3. 
1  Price,  61,  (c).     2  Price,  16,  90,  ?i.     6  Price,  202.     8  Price,  94. 

(b)  I  Dowl.  &  Ryl.  159.  (c)  Pr.  Beg.  398,  9.     Barnes,  440,  S.  0. 
((if)  2  Maule  &  Sel.  602.                                          {c)  Stockton  v.  Eodyes^  T.  27  Geo.  III.  K.  B. 
(/)   1  Bos.  &  Pul.  33. 

((/)  1  Chit.  Rep.  730 ;  but  see  id.  686,  {a). 

(h)  2  Chit.  Rep.  5.  1  Man.  &  Ryl.  Ill,  (a),  S.  C. 

(i)  1  Bos.  &  Pul.  454.  (/.•)  Cowp.  174.     Doug.  419. 

[l)  1  Chit.  Rep.  685 ;  and  see  4  Dowl.  &  Ryl.  830. 
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only  to  a  definite  period  :{a)  And  the  court  of  Common  Pleas  refused,  by- 
putting  off  a  trial,  or  other  indirect  means,  to  compel  a  party  to  consent  to 
a  commission  for  the  examination  of  witnesses  in  Scotland.[hh) 

In  the  Exchequer,  if  there  has  been  any  delay  in  the  interval  between 
the  issuing  of  the  first  process,  and  the  filing  of  the  information  against  the 
defendant,  and  during  that  interval  he  has  gone  abroad  on  his  duty,  as  well 
as  some  of  his  witnesses,  the  court,  on  motion,  will  postpone  the  trial  -.{cc) 
And,  in  that  court,  if  the  trial  of  an  information  has  been  once  postponed,  at 
the  instance  of  the  attorney  general,  j;ro  defeetu  juratorum,  the  court  will 
also  grant  the  defendant  a  rule  to  show  cause  why  the  trial  should  not  be 
further  postponed,  on  his  application,  if  in  the  mean  time  a  material  witness, 
sworn  to  have  been  ready  on  the  former  occasion,  is  not  forthcoming. (cZc?) 
But  the  court  will  not  postpone  the  trial  of  an  information,  on  the  applica- 
tion of  the  defendant,  on  the  ground  of  his  commission  to  examine  witnesses 
abroad  not  having  been  returned,  if  they  think  there  has  been  sufficient  time 
for  its  return :((?)  it  should  be  stated  in  the  affidavit,  in  support  of  such  an 
application,  that  the  rctwrn  is  expected,  and  at  what  time.(t') 

An  application  to  put  off  a  trial  beyond  the  present  sittings,  or  from  sit- 
tings to  sittings,  is  never  allowed  in  the  King's  Bench,  on  the  part  of  the 
plaintiff,  who  having  a  control  over  his  own  record,  has  only  to  withdraw 
it,  if  he  find  he  is  not  prepared  to  try  the  cause. (/)  Much  valuable  time 
is  thus  saved,  which  would  be  wasted  in  these  applications.  Nor  is  there 
any  great  hardship  imposed  upon  the  plaintiff;  for  even  if  the  judge  were 
to  make  an  order  to  put  off  the  trial,  he  must  pay  costs  to  the  defendant ; 
and,  either  way,  he  could  bring  on  his  cause  again  for  trial  with  equal  faci- 
lity. But  where,  from  the  sudden  indisposition  of  a  witness,  who  may  be 
able  again  to  attend  in  the  course  of  a  day  or  two,  or  for  any  temporary 
reason,  the  plaintiff  is  prevented  from  trying  his  cause  in  its  order  in  the 
paper,  and  yet  has  ground  to  believe  he  shall  be  able  to  try  it  before  the 
sittings  are  over,  it  would  be  too  much  to  make  him  withdraw  his  record  ; 
and  a  judge  at  nisi  prius  will  therefore,  upon  these  grounds,  make  an  order 
for  the  trial  to  stand  over,  till  such  time  as  the  witness  is  likely  to  at- 
tcnd.f^) 

*The  application  for  putting  off  a  trial  should  in  general  be  [  *T72  ] 
made  two  days  at  least  before  the  day  of  trial, («)  if  the  necessity 
for  it  was  at  that  time  known  to  the  defendant ;  If  not,  it  might  for- 
merly have  been  made^  afterwards,  even  when  the  cause  was  called  on  at 
nisi  prius  :{b)  And  an  application  may  be  made  to  a  judge  at  7iisi prius,  to 
put  off  the  trial  of  an  issue  directed  by  the  Lord  Chancellor.(6')  But  a  judge 
sitting  at  nisi  prius  at  Westminster  cannot,  upon  motion,  make  an  order 
in  a  cause  entered  for  trial  in  London  :(d)  And  an  application  was  refused, 

{a)  1  Cliit.  Rep.  G85.  {hh)  1  Bos.  &  Pul.  210. 

(cc)  2  Price,  116.  {dd)  3  Price,  35, 

{(■)  Id.  221.  And  see  11  Price,  229,  232.  13  Price,  258.  M'Clel.  251.  13  Price,  522,  S.  C. 
Id.  502,  as  to  the  form  of  an  affidavit,  &c.  for  putting  off  tlae  trial  of  an  information  in  the 
Exchequer.  See,  also,  13  Price,  181.  M'Clel.  67,  S.  C,  as  to  the  grounds  of  putting  off  the 
trial,  in  scire  facias  on  an  extent. 

(/)  3  Campb.  333,  4.  It  had  been  previously  decided  by  Lord  Kenyon,  as  was  formerly 
ruled  by  Lord  Mamficld,  in  a  Chester  case,  that  the  trial  could  not  be  put  off,  in  ftivour  of 
the  plainlilf,  in  an  action  ou  a  penal  statute,  M.  38  Geo.  III.  K.  B. 

(ff)  3  Campb.  333,  4. 

(a)  Barnes,  437.     Pr.  Reg.  401,  S.  C.     Barnes,  442,  444;  but  see  2  Taunt.  221. 

h)  Pealce's  Cas.  Ni.  Pri.  3  Ed.  132.     Barnes,  452.  (c)  4  Camp.  163. 

(d)  3  Campb.  41. 
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to  put  off  a  trial  at  7i{si  prius,  in  order  to  enable  the  plaintijff  to  amend  his 
declaration,  by  omitting  the  profert  of  the  bond  on  which  the  action  was 
brought. (ee)  In  the  Common  Pleas,  it  is  a  general  rule  of  practice,  that  no 
motion  to  put  off  a  trial  will  be  entertained  at  nisi  prius,  where  the  motion 
might  have  been  made  in  bank,  in  term  time.(^')  It  is  also  a  rule  in  that 
court,  that  the  judge  will  never  put  off  the  trial  of  a  cause,  upon  the  consent 
of  the  parties  or  counsel,  at  nisi  prius  ;  but  the  plaintiff  must  either  pro- 
ceed to  try,  or  withdraw  his  record. (^(/)  The  intention  of  this  rule  is,  to 
prevent  the  time  of  the  judge  who  sits  at  nisi  prius  from  being  occupied 
with  discussing  these  motions  :  And  a  motion  to  put  off  a  trial  in  London 
or  Middlesex,  on  account  of  the  absence  of  a  witness,  cannot  be  made,  when 
there  is  not  time  to  show  cause  within  the  term,  if  the  party  applying  had 
it  in  his  power  to  come  earlier.(A)  It  seems,  however,  that  in  this  court,  as 
well  as  in  the  King's  Bench,  a  judge  at  7iisi  prius  will  put  off  a  trial,  on 
application  by  a  plaintiff,  till  the  next  sitting,  if  in  term,  or  for  a  few  days, 
if  it  be  after  term;(^')  but  if  longer  delay  be  required,  the  plaintiff  can  only 
obtain  it  by  withdrawing  the  record  :  and  this  application  is  never  granted, 
without  very  special  circumstances,  or  the  consent  of  the  other  party. (z) 
When  the  application  is  made  to  a  judge  at  nisi  prius,  notice  should  first 
be  given  to  the  plaintiff's  attorney,  with  a  copy  of  the  affidavit  to  be  pro- 
duced :{k)  In  other  cases  it  is  usual,  and  seems  to  be  necessary  in  the  Com- 
mon Pleas,(Z)  to  give  previous  notice  of  the  intended  motion. (w) 

The  affidavit  should  regularly  be  made  by  the  defendant  himself, (w) 
unless  he  be  abroad,  or  out  of  the  way ;  in  which  case  it  may  be  made  by 
his  attorney,(o)  or  a  third  person  :(p)  and  in  general  it  states  that  the  person 
absent  is  a  material  witness,  without  whose  testimony  the  defendant  cannot 
safely  proceed  to  trial :  that  he  has  endeavoured,  without  effect,  to  get  him 
suhpoenaed;  but  that  he  is  in  hopes  of  procuring  his  future  attendance. (9-) 
The  affidavit  should  state  at  what  time  the  witness  is  expected 
[  *773  ]  *to  return.(a)  But  it  seems  that  an  affidavit,  stating  that  the  wit- 
ness is  not  expected  to  return  till  a  particular  day,  is  sufficient ;  it 
being  an  implied  assertion,  that  he  is  expected  at  that  time  :{a)  And  it  does 
not  seem  to  be  necessary  to  mention  in  the  affidavit,  the  nvme  of  the  wit- 
ness. (Z»)  An  affidavit  in  the  common  form  is  sufficient,  when  no  cause  of 
suspicion  appears :  But  if  there  be  any  cause  of  suspicion,  the  court  should 
be  satisfied  from  circumstances,  first,  that  the  person  absent  is  a  material 
witness ;  secondly,  that  the  party  applying  has  not  been  guilty  of  any  laches 
or  neglect ;  and  thirdly,  that  he  is  in  reasonable  expectation  of  being  able  to 
procure  his  attendance,  at  the  time  to  which  the  trial  is  prayed  to  be  de- 
ferred, (c)  It  is  not  necessary  to  SAvear  to  merits,  in  order  to  put  off  a  trial, 
on  account  of  the  absence  of  a  material  witness  ',{d)  nor  will  the  court  in  the 
first  instance,(e)  nor  even  on  a  second  application,(/)  impose  the  terms  of 

{ee)  1  Stark.  Ni.  Pri.  '?4.  (/)   1  Taunt.  565.  [gg)  2  Taunt.  221. 

\h)  3  Taunt.  315. 

(0  2  Car.  &  P.  185.  {k)  Cas.  temp.  Hardw.  128. 

{I)  Imp.  C.  P.  T  Ed.  325.  (m)  Append.  Chap.  XXXIII.  |  23. 

\n)  Barnes,  437.     Pr.  Reg.  401,  S.  C.  (o)  Peake's  Cas.  Ni.  Pri.  3  Ed.  132. 

Ip)  Barnes,  448.  [q)  Append.  Chap.  XXXIII.  §  24. 

(a)   1  Chit.  Rep.  730,  {a).     2  Chit.  Rep.  411,  S.  C. 
\b)  2  Dovvl.  &  Ryl.  420.     4  Dowl.  &  Ryl.  832,  {a). 

(c)  3  Bur.  1514.     1  Blac.  Rep.  514,  S.  C. ;  and  see  1  Blac.  Rep.  436.     8  East.  31.     8 
Price,  292.  {d)  Duncan  v.  Thomasin,  M.  38  Geo.  III.  K.  B. 

(e)   Cookson  v.  Simpson,  T.  56  Geo.  III.  K.  B.     1  Chit.  Rep.  686,  (a). 
If)  1  Chit.  Rep.  182.     2  Chit.  Rep.  411,  S.  C. 
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paying  money  into  court,  or  giving  security  for  the  same  :  But  upon  a 
second  motion  to  put  off  a  trial,  on  account  of  the  continued  absence  of  a  wit- 
ness, the  court  will,  if  they  think  proper,  inquire  into  the  circumstances  ; 
and  it  is  not  to  be  considered  that  the  trial  is  to  be  put  off  as  a  matter  of 
course. (^)  On  a  motion  to  postpone  a  trial,  upon  an  affidavit  suggesting  the 
absence  of  the  copy  of  a  judicial  document  in  the  West  Indies,  sworn  to  be 
material  and  necessary  on  the  trial  of  the  cause,  the  court  would  not  try  the 
admissibility  of  the  evidence,  on  an  objection  that,  when  it  arrived,  it  could 
not  be  admitted ;  but  postponed  the  trial,  until  the  document  should  ar- 
rivc.(7i)  In  the  Common  Pleas,  the  affidavit  as  to  the  witness's  being  ma- 
terial ought  to  be  positively  sworn ;(«)  and  the  defendant  must  state  particu- 
larly in  his  affidavit  in  what  respect  the  evidence  is  material  :[kJc)  And  that 
court  refused  to  put  off  the  trial,  because  it  appeared  by  the  affidavit,  that 
the  witness  went  out  of  town,  after  notice  of  trial  given. (Z) 

There  are  other  causes  for  putting  off  the  trial ;  such  as  the  illness  of  the 
defendant's  attorney,^w^)  or  on  account  of  a  paper  published  with  intent  to 
influence  the  jury,(w)  he. :  and  when  any  of  these  occur,  the  affidavit  should 
be  framed  accordingly.  If  a  party  be  arrested  in  coming  to  attend  the  trial 
of  his  cause,  the  judge  at  oiisi  prius  will  put  off  the  trial  until  he  is  re- 
leased, without  payment  of  costs,  if  any  collusion  can  be  shown  to  exist 
between  the  opposite  party  and  the  creditor  who  arrested  him  ; 
*otherwise,  it  can  only  be  upon  payment  of  costs.(a)  But  the  [  *774  ] 
court  will  not  put  off  the  trial  of  a  cause,  brought  by  the  assignees 
of  a  bankrupt,  because  a  petition  is  pending  against  the  commission  of  bank- 
ruptcy ;{b)  nor  will  they  put  off  a  trial,  pending  a  suit  relating  to  the  same 
matter  in  a  spiritual  coui*t.(c)[l] 

(ff)  Per  Lord  Ellenborongh,  Ch.  J.  E.  55  Geo.  III.  K.  B.     1  Chit.  Rep.  686,  [a), 
(h)   1  Dowl.  &  Ryl.  159.  {ii)  Barnes,  448.     Pr.  Reg.  402. 

{kk)  Corhyn  y.  Dawson,  E.  36  Geo.  III.  C.  P.     Imp.  C.  P.  7  Ed.  327. 
(I)  Barnes,  442.  (m)  Say.  Rep.  63. 

(n)  1  Bur.  512.  2  Ken.  276,  S.  C.  4  Durnf.  &  East,  285.  7  Moore,  87.  3  Brod.  &  Bino-. 
272,  S.  C. 

(a)  1  Campb.  229.  (b)  2  Chit.  Rep.  411. 

(c)  2  Salk.  646,  649. 

[1]  It  was  stated  at  the  commencement  of  this  chapter,  that  trials,  in  England,  were  at 
bar  or  nisi  prius  ;  and  it  was  so,  until  the  passing  of  the  Law  Amendment  Act,  3  &  4  W.  IV. 
0.  42.  By  that  statute,  a  new  mode  of  trial  has  been  introduced  for  small  causes.  Its  pro- 
visions in  this  respect  are  these :  "  In  any  action  depending  in  any  of  the  superior  courts  of 
common  law  at  Westminster,  for  any  debt  or  demand  in  which  the  sum  sought  to  be  re- 
covered, and  indorsed  on  the  writ  of  summons,  shall  not  exceed  twenty  pounds,  it  shall  be 
lawful  for  the  court  in  which  such  suit  shall  be  depending,  or  any  judge  of  any  of  the  said 
courts,  if  such  court  or  judge  shall  be  satisfied  that  the  trial  will  not  involve  any  difficult 
question  of  fact  or  law,  and  such  court  or  judge  shall  think  fit  so  to  do,  to  order  and  direct 
that  the  issue  or  issues  joined  shall  be  tried  before  the  sheriff  of  the  county  where  the  action 
is  brought,  or  any  judge  of  any  court  of  record  for  the  recovery  of  debt  iu  such  county;  and 
for  that  purpose  a  writ  shall  issue,  directed  to  such  sheriff,  or  judge,  commanding  him  to  try 
such  issue  or  issues,  by  a  jury  to  be  summoned  by  him,  and  to  return  such  writ,  with  the 
finding  of  the  jury  thereon  indorsed,  at  a  day  certain,  in  term  or  iu  vacation,  to  be  named  in 
such  writ ;  and  thereupon  such  sheriff  or  judge  shall  summon  a  jury,  and  shall  proceed  to 
try  such  issue  or  issues."  And  there  is  a  similar  cl.ause  in  the  late  act,  for  improving  the 
practice  and  proceedings  in  the  court  of  Common  Pleas  of  the  county  palatine  oi  Lancaster  • 
4  &  5  W.  IV.  c.  G2,  §  20. 

The  provisions  of  the  law  amendment  act,  respecting  the  trial  of  issues  before  the  sheriff, 
&c.  are  confined  to  actions  for  the  recovery  of  debts  or  demands,  in  which  the  sum  sought 
to  be  recovered,  and  indorsed  on  the  writ  oi  stimmons  does  not  exceed  2QI.  It  therefore  ap- 
plies only  to  actions  for  debts  and  pecuniary  demands,  for  sums  not  exceeding  that  amount 
and  not  to  actions  of  tort;  Watson  v.  Abbott,  2  Cromp.  &  M.  150.     4  Tyr.  Rep.  64.     2  Dowl! 
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^CHAPTER   XXXIV. 


Of  the  Record  of  Nisi  Prius,  Jury  Process,  common  and  special 
Juries,  and  Views. 

Having,  in  the  preceding  chapter,  shown' what  is  to  be  done,  when  the  par- 
ties are  not  ready  or  willing  to  proceed  to  trial,  I  shall  next  consider,  when 

Eep.  215,  S.  C;  but  see  Frice  v.  3Ioryan,  2  Meeson  &  W.  53.  And  it  was  determined  in  one 
case,  Trotter  \.  Bass,  1  Scott,  403;  1  Bing.  N.  R.  516;  3  Dowl.  Rep.  497;  1  Hodges,  23; 
9  Leg.  Obs.  414,  S.  C. ;  and  see  IJdge  v.  Shmv,  4  Dowl.  Rep.  189 ;  2  Cromp.  M.  &  II.  415,  S.  C, 
that  the  court  or  a  judge  has  no  power  to  reduce  tlie  amount  indorsed  upon  a  writ  of  sum- 
mons, so  as  to  make  the  cause  triable  by  the  sheritf.  But  it  Avas  afterwards  holden,  that 
where  a  cause  is  proper  to  be  tried  by  tlie  sheriff,  under  the  writ  of  trial  act,  but  by  mistalie 
a  larger  sum  is  indorsed  on  the  writ  than  the  plaintiif  claims,  and  than  is  allowed  by  the 
act,  the  court  will  allow  the  writ  to  be  amended;  Fdc/er.  Shaiv,  4  Dowl.  Rep.  189.  2  Cromp. 
M.  &  R.  415,  S.  C.  Frodsham  v.  Round,  4  Dowl.  Rep.  569.  1  Har.  &  W.  G67.  11  Leg.  Obs. 
323,  4,  S.  G.  per  Fatteson,  J.  And  it  seems  that  the  court  will  not  set  aside  a  trial  before 
the  sheriff,  on  the  ground  that  the  case  was  not  within  the  statute,  at  the  instance  of  the 
party  who  obtained  the  order  for  the  writ  of  trial;  Frice  v.  Morgan,  2  Meeson  &  W.  53.  The 
application  for  a  writ  of  trial  may  be  made  either  to  a  judge  at  chambers,  or  to  the  court; 
and  it  seems  that  when  an  application  has  been  made  to  a  judge  at  chambers,  who  has  re- 
fused to  make  the  order,  the  court  will  not  entertain  the  application,  although  the  party 
might,  under  the  act,  have  come  before  the  court  in  the  first  instance ;  Davks  v.  Lloyd,  1 
Tyr.  k  G.  28.     4  Dowl.  Rep.  478,  S.  C. 

In  pursuance  of  the  above  act,  if  the  court  in  which  the  suit  is  depending,  or  any  judge 
of  a  superior  court,  is  satisfied  upon  hearing  counsel,  or  the  attorneys  or  agents  for  both 
parties,  that  the  sum  sought  to  be  recavered  does  not  exceed  twenty  pounds,  and  that  the 
trial  will  not  involve  any  difScult  question  of  fact  or  law,  they  will  make  a  rule  or  order  for 
trial  of  the  issue  or  issues  joined  therein,  before  the  sheriff  of  the  county  where  the  action  is 
brought,  or  any  judge  of  a  court  of  record  for  the  recovery  of  debt  in  such  county;  and  that 
a  writ  issue,  directed  to  such  sheriff  or  judge,  for  trial  thereof  accordingly.  An  affidavit  is 
sometimes  required  by  the  court  or  a  judge,  in  support  of  the  application  for  a  rule  or  order 
for  a  writ  of  trial :  For  the  form  of  this  affidavit,  when  necessary,  see  Append,  to  Tidd  Sup. 
1833,  J).  307 ;  but  it  is  commonly  granted,  without  an  affidavit,  by  summons  and  order.  Id. 
307,  b.,  at  a  judge's  chambers.  The  writ  of  trial  is  directed  to  the  judge  of  the  court  of 
record  in  those  places  in  which  there  is  a  court  of  record,  and  to  the  sheriff  where  there  is 
no  such  court:  And  where  a  writ  of  trial  was  directed  to  the  mayor  of  Colchester,  and  the 
cause  was  tried  by  his  deputy,  the  court  refused  to  set  aside  the  proceedings,  on  a  sugges- 
tion that  the  cause  ought  to  have  been  tried  by  the  mayor  himself ;  it  not  appearing  that  the 
oflScer  had  no  authority  to  appoint  a  deputy;  Clark  v.  Marner,  4  Moore  &  S.  171.  2  Dowl. 
Rep.  774,  S.  0.  This  writ  begins  by  stating  that  the  plaintiff  had  impleaded  the  defendant, 
in  the  court  from  which  it  issued,  in  an  action  on  promises,  (or  of  debt,  &c.  as  the  case  may 
be;)  and  after  setting  forth  the  declaration,  plea,  and  issue  or  issues  joined,  and  that  the 
sum  sought  to  be  recovered,  and  indorsed  on  the  'wv'itoi summons,  does  not  exceed  20/.,  and 
that  it  is  fitting  that  the  issue  or  issues  should  be  tried  before  the  sheriff  or  judge  to  whom 
it  is  directed,  commands  the  said  sheriff  or  judge,  that  he  summon  twelve  free  and  lawful 
men,  duly  qualified  according  to  law,  who  are  in  no  wise  akin  to  the  plaintiff  or  to  the  de- 
fendant, who  shall  be  sworn  truly  to  try  the  issue  or  issues  joined  between  the  parties,  and 
that  he  proceed  to  try  such  issue  or  issues  accordingly;  and  when  the  same  shall  have  been 
tried  in  manner  aforesaid,  that  he  make  known  to  the  court  what  shall  have  been  done  by 
virtue  of  the  writ,  with  the  finding  of  the  jury  thereon  indorsed,  on  the  return  day;  For  the 
form  of  the  writ  of  trial,  see  R.  PI.  II.  &  W.  IV.  Sched.  No.  5  ;  and  see  Append,  to  Tidd  Sup. 
1833,  p.  308. 

If  the  plaintiff  do  not  proceed  to  trial  in  due  time,  the  defendant  may  move  for  judgment 
as  in  case  of  a  nonsuit,  as  well  where  the. issue  is  directed  to  be  tried  before  the  sheriff,  as 
where  it  comes  on  at  the  sittings  or  assizes;  Beyhie  v.  Grenville,  2  Dowl.  Rep.  238;  and  see 
Walls  (or  Ilalls)  v.  Redmayne,  2  Dowl.  Rep.  508.  8  Leg.  01)S.  331,  S.  G.  per  Taunton,  J. 
Ilorwood  V.  Roberts,  2  Dowl.  Rep.  534.  9  Leg.  Obs.  30,  S.  C,  Maddcley  (or  Madely)  v.  Batty, 
3  Dowl.  Rep.  205.  9  Leg.  Obs.  110,  S.  C.  This  motion  is  made  in  the  same  manner,  and 
governed  by  the  same  principles,  as  the  motion  for  judgment  as  in  case  of  a  nonsuit  in  or- 
dinary cases  ;    Ward  v.  Krank,  9  Leg.  Obs.  251,  ^jcr  Fatteson,  J. 

On  a  writ  of  trial,  the  sheriff  has  the  same  power  of  directing  a  nonsuit,  as  a  judge  at  nisi 
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they  are,  the  preparatory  steps  to  be  taken,  -with  regard  to  tlie  record  of  nisi 
j>rius ;  tlie  jury  process,  or  process  for  conveuing  the  jurors,  "svith  their 
qualifications,  disqualifications,  and  exemptions  ;  and  the  mode  of  proceed- 
ing for  returning  and  impanelling  coimiion  juries,  striking  special  juries, 
summoning  jurors,  and  obtaining  views. 

The  record  o^  nisi  prius  which  is  supposed  to  be  transcribed  from  the 
issue  roll,  contains  an  entry  of  the  declaration  and  pleadings,  and  the  issue 
or  issues  joined  thereon,  with  the  award  of  the  venire  facias,  as  in  the  issue 
or  paper-book  :  and  is  in  nature  of  a  commission  to  the  judges  at  nisi  ptrius, 
for  the  trial  of  the  cause. («)  It  begins  with  the  placita,  or  style  of  the 
court,  of  the  term  issue  was  joined ;  and,  in  the  King's  Bench,  after  the 
award  of  the  venire  facias,  there  is  always  a  second  jjlacit a,  of  the  term  in 
or  after  which  the  cause  is  tried  :(i)  But,  in  the  Common  Pleas,  there  is 
no  second  placita,  when  the  parties  go  to  trial  the  same  term  issue  is  joined, 
unless  on  the  death  or  change  of  a  chief-justice. (c)  The  record  then  con- 
cludes with  an  entry,  called  the  jurata,{d)  stating  that  "  the  jury  is  respited 
before  the  lord  the  king,  or  his  justices,  at  Westminster,  or  (by  original  in 
the  King's  Bench,)  wheresoever  the  king  shall  then  be  in  England,  until 
the  return  of  the  distringas  in  the  King's  Bench,  or  habeas  corpora  jura- 
torum  in  the  Common  Pleas,  unless  the  chief-justice  or  judges  of  assize  shall 
first  come  on  the  day  of  trial,  at  the  sittings  or  assizes,  for  default  of  the  ju- 
rors, because  none  of  them  did  appear  ;"  and  the  sheriff  is  required  to  have 
the  bodies  of  the  jurors,  to  make  the  said  jury  accordingly  :  After  which,  at 
the  assizes  in  the  King's  Bench,  and  at  the  sittings  also  in  the  Common 
Pleas,  ih.Q  jurata  ends  with  what  is  called  the  sciendum,{d)  being  a  certifi- 

(a)  Appeud.  Chap.  XXXIV.  §  1,  2  ;  and  for  the  record  in  the  Exchequer,  see  id.  §  4,  &c. 

(b)  Id.  ?i  1. 

(c)  Gilb.  C.  P.  80,  81-  1  Cromp.  3  Ed.  22D.  2  Wms.  Saund.  5  Ed.  253,  (8).  Append. 
Chap.  XXXIV.  ^  2.  And  for  the  form  of  a  placita  in  the  Common  Pleas,  on  the  death  or 
removal  of  a  chief-justice  in  term  time,  see  id.  |  3. 

{d)  Append.  Chap.  XXXIV.  g  ],  2. 

prills  in  an  ordinary  case;  Watson  v.  Abbot,  2  Cromp.  &  M.  150.  4  Tyr.  Rep.  64.  2  Dowl. 
Rep.  215,  S.  C.  And  the  verdict  of  a  jury,  on  trial  of  the  issue  or  issues,  is  declared  by  the 
act,  Stat.  3  &  4  W.  IV.  c.  42,  |  18,  to  be  "  as  valid,  and  of  the  like  force,  as  a  verdict  of  a  jury 
at  nisi  prius;  and  the  sheriff  or  his  deputy,  or  judge,  presiding  at  the  trial  of  such  issue  or 
issues,  shall  have  the  like  powers,  with  respect  to  amendment  on  such  trial,  as  are  therein- 
after given  to  judges  at  7iisi pirius."  An  under-sheriff  is  holden  to  be  justified  in  laying  dowu 
a  rule,  that  no  person  but  a  barrister,  or  an  attorney,  shall  appear  as  the  advocate  of  a 
party,  on  a  writ  of  trial;   Tribe  v.  Wingfield,  2  Meeson  &  W.  128. 

On  the  return  day  of  the  Avrit  of  trial,  the  sheriff  is  required  tliereby,  to  make  known  to 
the  court,  what  he  shall  have  done  by  virtue  thereof,  with  the  finding  of  the  jury  thereon 
indorsed.  For  the  form  of  the  indorsement  of  a  nonsuit  or  verdict,  on  the  writ  of  trial,  see 
R.  PL  H.  4  W.  IV.  Sched.  No.  G,  7.  Append.  Post,  §  6,  7;  and  see  Append,  to  Tidd  Sup. 
1833,  p.  310,  that  judgment  may  be  given  thereupon.  And  at  the  return  of  such  writ,  the  act 
directs  that  "costs  shall  be  taxed,  judgment  signed,  and  execution  issued  forthwith,  unless 
the  sheriff,  deputy,  or  judge,  before  whomsuch  trial  shall  be  had,  shall  certify.  Append. to  Tidd 
Sup.  1833,  p.  300,  under  his  hand,  upon  such  writ,  that  judgment  ought  not  to  be  signed, 
until  the  defendant  shall  have  had  an  opi)ortuiuly  to  apply  to  the  court  I'or  a  new  trial,  or 
a  judge  of  any  of  the  said  courts  shall  think  fit  to  order.  Id.  ibid.,  that  judgment  or  execu- 
tion shall  be  stajed,  until  a  day  to  be  named  in  such  order;"  Stat.  3  &  4  W.  IV.  c.  42,  |  18. 

Where  a  certificate  is  granted  by  the  sheritf  or  judge  before  whom  the  trial  is  liad,  or  a 
judge's  order  obtained  for  staying  judgment  or  execution,  the  unsuccessful  party  may  move 
the  court  above  to  set  aside  a  nonsuit  or  verdict,  andliave  a  new  trial;  or,  with  the  permis- 
sion of  the  judge  before  whom  the  cause  was  tried,  but  not  otherwise,  to  set  aside  the  ver- 
dict, and  enter  a  nonsuit;  lUcketts  v.  Burman  (or  Bird,)  4  Dowl.  Rep.  578.  11  Leg.  Obs. 
250,  S.  C.  But  the  absence  of  a  witness  is  no  ground  for  a  new  trial:  the  application  ought 
to  be  made  to  ]iostpone  the  trial ;  Edwards  v.  Dif/nam,  2  Do^vl.  Rep.  G42 ;  and  sec  Ucnning 
V.  Samuel,  2  Dowl.  Rep.  76G.     3  Moore  &  S.  818,  S.  C. 
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cate  of  the  delivery  of  the  writ  of  distringas  or  habeas  corpora,  to  the 

deputy  sheriff  of  the  county,  to  be  executed  according  to  law,  &c. 
[  *776  ]       *In  the  King's  Bench,  the  record  of  nisi  prius  was  formerly 

made  out  by  the  clerks  of  the  chief  clerk  :{aa)  but  it  is  now  done 
by  the  attorneys,  and  is  to  be  fairly  engrossed,  on  a  press  or  skin  of  parch- 
ment,{hh)  which  is  carried  to  the  nisi prius  office,  where  it  is  sealed  and 
passed ;  for  which  are  paid  seven  shillings  and  sixpence  for  the  first  eight 
sheets,  seven  shillings  for  every  eight  sheets  after,  and  sixpence  to  the 
sealer.(c(?)  In  London  and  Middlesex,  all  records  oi  nisi  p)rius  are  to  be 
sealed,  on  or  before  the  respective  days  appointed  by  the  lord  chief-justice, 
in  the  sittings  paper,  for  their  trial  •,{dd)  or,  when  the  cause  is  to  be  tried  at 
the  adjournment  day  in  London,  the  record  must  be  sealed  in  time  to  have 
it  entered  with  the  marshal,  tivo  days  before  the  adjournment  day.(e)  And 
there  is  an  old  rule  of  court,  that  no  record  of  nisi  prius,  for  the  trial  of  an 
issue  at  the  assizes,  shall  be  sealed  after  the  end  of  three  weeks  next  after 
the  end  of  the  term.(/)  But  by  obtaining  a  judge's  order,  for  which  the 
clerk  is  paid  two  shillings,  and  which  he  will  procure  at  his  leisure,  the 
record  may  now  be  sealed  at  any  time  before  the  assizes. (^^)  In  causes 
which  stand  over  from  one  sitting  to  another,  the  records  should  be  regularly 
re-sealed,  previous  to  the  sitting  to  which  they  stand  over ;  or  in  default 
thereof,  the  causes  cannot  be  tried. (A) 

In  the  Common  Pleas,  the  record  of  nisi  prius  was  formerly  engrossed 
on  an  issue  of  a  preceding  term,  by  the  clerk  of  the  treasury  ;(^)  but  it  is 
now  made  out  in  all  cases  by  the  plaintiff's  attorney,  except  where  the  cause 
is  tried  by  proviso  ;  and  should  be  engrossed  in  a  fair  legible  character,  be- 
ginning every  pleading  with  a  new  line,  and  the  first  word  thereof  in  a 
greater  character  than  the  rest :  and  where  there  are  several  counts,  they 
should  be  noticed  by  figures  in  the  margin.(A;)  The  record  of  nisi  prius 
being  engrossed,  is  taken,  with  the  warrants  of  attorney,  to  the  clerk  of 
the  warrants,  who  will  mark  the  record ;  it  being  a  rule  in  the  Common 
Pleas,  that  the  clerk  of  the  treasury  shall  not  sign  or  seal  any  record  of 
nisi  prius,  unless  the  same  be  first  signed  or  stamped  by  the  clerk  of  the 
warrants,  or  his  deputy,  to  the  end  it  may  thereby  appear  that  the  warrants 
of  attorney  are  duly  filed.  (/)  The  record  is  then  taken  to  the  prothono- 
taries,  who  sign  it,  and  are  required  to  take  care  that  it  is  properly  en- 
grossed, (m)  after  which  it  is  signed  and  sealed  by  the  clerk  of  the  treasury : 
and  it  is  a  rule,  that  records  of  nisi  prius  for  the  assizes,  shall  be  signed  by 

the  prothonotaries,  and  signed  and  sealed  by  the  clerk  of  the  trea- 
[  *777  ]  sury,  within  three  weeks  next  after  the  end  of  every  Hilary  *term, 

and  of  every  Trinity  term,  unless,  for  reasonable  cause,  a  special 
warrant  shall  be  obtained  for  that  purpose. (a) 

If  the  issue  has  not  been  previously  entered  of  record,  it  must  be  so  en- 
tered, or  at  least  an  incipitur  made,  before  the  passing  of  the  record  of  nisi 

{aa)  R.  T.  1  Jac.  II.     R.  M.  5  Ann.  reg.  1,  K.  B.  (hb)  R.  M.  5  Ann.  reg.  1,  {b),  K.  B. 

{cc)  R.  M.  5  Ann.  reg.  1,  (a),  K.  B.  {dd)  R.  E.  7  Geo.  1,  K.  B. 

{c)  1  Archb.  K.  B.  163. 

(/)  R.  T.  31  Car.  II.  K.  B.  ;  and  see  former  rules  of  T.     15  Car.  II.  reg.  2.     R.  H.  15  & 
16  Car.  II.  reg.  2.     R.  H.  20  &  21  Car.  II.  K.  B.     R.  T.  29  Car.  II.  reg.  4,  C.  P. 
(r/)  R.  T.  31  Car.  II.  (a),  K.  B. 

(A)  R.  E.  33  Geo.  III.     R.  M.  6  Geo.  IV.  K.  B.     2  Wils.  144  C.  P.    Post,  781. 
(j)  R.  M.  1654,  §  21.     R.  T.  29  Car.  II.  reg.  2,  0.  P. 

{k)  R.  T.  29  Car.  II.  reg.  2,  C.  P.  {I)  R.  H.  2  &  3  Jae.  II.  C.  P.    Ante,  95,  6,  569. 

(ot)  R.  M.  29  Car.  II.  reg.  2,  C.  P.  \a)  R.  T.  29  Car.  II.  reg.  2  C.  P. 
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prius :  For  it  is  a  rule  of  court  in  the  King's  Bench,  that  "no  record  of  nisi 
prius  shall  be  sealed,  or  passed  at  the  nisi  pifius  office,  by  the  custos  hre- 
vium,  or  any  clerk  of  that  office,  before  the  issue  in  that  cause  be  fairly 
entered  on  record,  or  an  incipitur  thereof,  and  such  entry,  with  the  record 
of  nisi  prius,  be  first  brought  to  and  signed  by  the  secondary  ;  for  which  no 
fee  shall  be  demanded  or  paid,  but  the  usual  and  accustomed  fee  due  to  the 
chief  clerk,  for  entry  of  such  issue  on  record."(J)  And  in  the  Common 
Pleas  it  is  a  rule,  that  the  prothonotaries  shall  not  sign  any  record  of  nisi 
prius,  until  the  issue,  or  an  incipitur  thereof,  shall  be  fairly  entered  upon 
record,  and  the  fees  first  paid  for  the  entry  thereof,  (c)  In  practice  it  is 
usual,  in  the  King's  Bench,  when  the  issue  has  not  been  previously  entered, 
to  make  an  incipitur  on  a  roll  of  the  term  issue  was  joined,  and  to  take  the 
roll,  record  o^  nisi  prius,  and  draft  of  the  issue,  to  the  clerk  of  the  judg- 
ments ;  who  enters  the  issue,  and  marks  the  roll,  record  and  issue  paper, 
taking  three  shillings  and  sixpence  for  the  first  ten  sheets,  and  one  shilling 
for  every  six  more.  Parol  evidence  is  inadmissible,  to  prove  the  day  on 
which  a  cause  was  tried  at  7iisi  prius ;  but  it  should  be  proved  by  the  pro- 
duction of  the  nisi  prius  record.((^) 

In  the  Exchequer,  the  record  begins  with  i\i.e  placita,{e)  or  style  of  the 
court ;  and  after  setting  out  the  pleadings,  as  in  the  issue,(/)  proceeds  with 
the  award  of  the  writ  of  venire  facias,  and  the  sherifi"'s  return  thereto,  of 
a  panel  of  the  names  of  the  jurors ;  and,  on  their  non-appearance,  a  distrin- 
gas is  awarded  for  bringing  them  in  ;  after  which  the  record  concludes  by 
requiring  the  parties  to  attend  before  the  chief  baron,  or  justices  of  assize, 
on  the  day  of  trial,  and  afterwards  in  court,  to  hear  judgment  :[g)  And  if 
the  cause  is  to  be  tried  in  the  country,  a  commission  issues  to  the  justices  of 
assize,  for  the  trial  of  it  •,{]i)  the  statute  of  nisi  jjrius  extending  only  to  the 
courts  of  King's  Bench  and  Common  Pleas  :(^')  This  commission  contains  a 
clause  of  mittimus  :(k)  And  when  the  cause  is  to  be  tried  in  a  county  pala- 
tine, a  wTit  of  mittimus  is  issued  in  the  King's  Bench  and  Common  Pleas, 
as  well  as  in  the  Exchequer,  for  carrying  down  the  record. (Z) 


The  first  process  for  convening  the  jury,  in  the  King's  Bench,  and  Com- 
mon Pleas,  is  a  venire  facias ;  which  is  a  judicial  writ,  command- 
ing the  *sherifi",  or  other  officer  to  whom  it  is  directed,  to  cause  [  *778  ] 
to  come  before  the  king  at  Westminster,  (by  hill,  or,  by  original, 
wheresoever,  &c.)  in  the  King's  Bench,  or  before  the  justices  at  Westmin- 
ster in  the  Common  Pleas,  on  a  certain  day  therein  mentioned,  twelve  good 
and  lawful  men  of  the  body  of  the  county,(a)  qualified  according  to  law,(55) 
by  whom  the  truth  of  the  matter  may  be  the  better  known,  and  who  are  in 
no  wise  of  kin  either  to  the  plaintifi"  or  to  the  defendant,  to  make  a  juiy  of 


{h)  R.  M.  5  Ann.  reg.  1,  K.  B.  See  also  the  rules  of  H.  1649,  rr^r.  2.  E.  1657,  reg.  3.  T, 
1  Jac.  II.  K.  B.     R.  E.  5  W.  &  M.  reg.  1.  C.  P.     Ante,  734. 

(c)  R.  E.  5  W.  &  M.  reg.  1,  C.  P. ;  and  see  R.  M.  1654,  g  21,  C.  P.     Ante.  734. 

Id)  6  Esp.  Rep.  80,  83.  (e)  Append.  Chap.  YIII.  |  112. 

(/)  Append.  Chap.  XXX.  I  6.  {g)  Append.  Chap.  XXXIV.  §  4,  5. 

ih\  Id.  I  8.  («•)  Ante,  747. 

[k)  Append.  Chap.  XXXIV.  §  8.  {I)  Id.  §  9,  10,  11,  12. 

(a)  Stat.  4  Ann.  c.  16,  ^  6 ;  and  see  the  statute  24  Geo.  II.  c.  18,  3  3.  IP.  Wms.  223. 
Willes,  597.     1  Wils.  125,  S.  C. 

{bb)  Stat.  6  Geo.  IV.  c.  50,  \  13. 
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the  country  between  the  parties  in  the  action,  becanse  as  well  the  plaintiif 
as  the  defendant,  between  whom  the  matter  in  variance  is,  have  pnt  them- 
selves upon  that  jury;  and  that  he  return  the  names  of  the  jurors,((?)  &c. 

By  the  statute  Westm.  2  (13  Edw.  I.)  c.  30,  the  clause  of  nisi  prius 
was  directed  to  be  inserted  in  the  veiiire  facias ;  and  at  first  the  trial  was 
had  upon  that  writ,(c?tZ)  as  it  still  is  in  the  case  of  a  trial  at  bar.  This  prac- 
tice was  attended  with  many  inconveniences  :  for  in  the  first  place,  the  jury 
were  not  obliged  to  attend,  under  any  penalty,  on  the  day  of  nisi  prius ; 
and  if  they  did  attend,  the  defendant  might  have  cast  an  essoin,  and  so  the 
jury,  after  much  expense  and  trouble,  were  obliged  to  return,  leaving  the 
cause  untried, (ee)  Another  inconvenience  was,  that  the  parties,  not  seeing 
the  panel  beforehand,  could  not  be  prepared  to  make  their  challenges. (^^') 
To  obviate  this  latter  inconvenience,  it  was  enacted,  by  the  statute  42  Edw. 
III.  c.  11,  that  "  no  inquests,  except  of  assize  and  gaol  delivery,  shall  be 
taken  by  writ  of  nisi  prius  or  otherwise,  at  the  suit  of  any  one,  before  the 
names  of  all  them  that  shall  pass  in  the  inquests,  shall  be  returned  in  court." 
From  thenceforward,  the  clause  of  nisi  prius  could  not  be  inserted  in  the 
venire  facias,  as  it  was  directed  by  the  statute  Westm.  2,  and  therefore  it 
was  taken  out  of  that  writ,  and  placed  in  the  distringas,  or  habeas  corpo- 
ra,[g)  as  the  practice  continues  to  this  day.  TIxq  venire  too  was  made  re- 
tm-nable  on  a  day  before  the  trial ;  by  which  means  they  got  rid  of  the 
essoin  at  nisi  prius :  for  by  the  statute  of  llarlbridge,  (52  Hen.  III.)  c.  13, 
"  after  a  man  hath  put  himself  upon  any  inquest,  he  shall  have  but  one 
essoin,  or  one  default:"  and  by  the  statute  Westm.  2,  (13  Edw.  I.)  c.  27, 
the  essoin  shall  be  allowed  him  at  the  next  day,  which  is  the  day  of  the 
return  of  the  venire. (Ii)  And  though  the  defendant  never  appears  now, 
upon  the  return  of  the  venire,  yet  heretofore  he  was  demanded  solemnly  ; 
and  if  he  made  default,  there  went  out  a  distringas  or  habeas  corpora 
against  the  jury,  with  a  clause  in  it  to  distrain  the  defendant ;  and  if 
after  this  he  made  default  again,  it  was  peremptory,  because  there  was  no 
process  left  to  bring  him  m.(i)  If  a  venire  be  awarded,  and  the  parties  do 
not  go  to  trial  for  several  terms,  a  new  venire  is  awarded  from 
[  *779  ]  term  to  term,  and  the  cause  *continued  by  viceeomes  nan  ^nisit 
breve  ;[a)  but  the  venire  never  in  fact  issues,  till  the  term  when 
the  cause  is  tried. 

The  trial  of  causes  at  nisi  prius  is  had  upon  the  distringas,  in  the  King's 
Bench, (?>)  and  upon  the  habeas  corpora  juratorum,  in  the  Common  Pleas. (c) 
The  former  is  a  judicial  writ,  commanding  the  sheriff  or  other  officer  to 
whom  it  is  directed,  to  distrain  the  jurors  by  all  their  lands  and  chattels, 
&c.  so  that  he  may  have  their  bodies  before  the  king  at  Westminster,  or 
(by  original,)  wheresoever,  &c.  on  [the  first  return  day  in  term,  after  the 
trial,]  or  before  the  chief-justice,  or  judges  of  assize,  if  they  shall  first 
come  on  [the  day  of  trial,]  at  [the  place  where  the  cause  is  intended  to  be 

(c)  Append.  Chap.  XXXIV.  §  13,  &c. 

\dd)  Gilb.  C.  P.  74.     2  Salk.  454.     2  Ld.  Raym.  1143,  S.  0. 

(ff)  Gilb.  C.  P.  74.  5  ;  78.  ( f)  Id.  76,  7. 

[g)  Id.  77.     2  Salk.  454.     2  Ld.  Eaym.  1143,  S.  C. 

(A)  Gilb.  C.  P.  74,  5 ;  77,  8.  1  Salk.  216.  2  Ld.  Raym.  925,  S.  C.  2  Salk.  454.  2  Ld. 
Raym.  1143,  S.  C. 

{i)   1  Salk.  216.     2  Ld.  Eaym.  925,  S.  C. 

(rt)  Gilb.  C.  P.  83 ;  and  see  Append.  Chap.  XXX.  ^  49,  52. 

[h)  Append.  Chap.  XXXIV.  §  20,  23. 

(c)  For  the  history  of  these  w.its,  see  Gilb.  C.  P.  72  ;  and  for  the  form  of  the  habeas  cor- 
pora juraiorum,  in  C.  P.  see  Append.  Chap.  XXXIV.  §  22. 
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tried,]  to  make  a  certain  jury  between  the  said  parties,  of  a  plea  of,  &c. 
(according  to  the  nature  of  the  action,)  and  to  hear  thereof  their  judgment 
of  many  defaults, (cZ)  &c.  The  writ  of  habeas  corpora  jwatorum  com- 
mands the  sheriff,  &c.  that  he  have,  before  the  justices  at  Westminster,  on 
[the  first  return  day  in  term,  after  the  trial,]  or  before  the  chief-justice,  or 
judges  of  assize,  if  tlicy  shall  first  come,  &c.  the  bodies  of  the  several 
persons  named  in  the  panel  annexed  to  the  writ,  jurors  summoned  in  court 
between  the  parties,  (naming  them,)  of  a  plea,  &c.  to  make  that  jury.(e) 

After  a  distringas  or  habeas  corpora  had  issued,  with  a  clause  of  nisi 
'prius,  if  the  cause  stood  over,  for  default  of  jurors,  till  a  subsequent  term, 
the  plaintiff  at  common  law  could  not  have  had  a  venire  de  novo,(f)  unless 
for  some  fault  in  executing  or  returning  the  distringas  or  habeas  corj^o- 
ra  ;{gg)  but  he  must  have  sued  out  an  alias  or  plurics  distringas,  or  habeas 
coiyora,  for  bringing  in  the  same  jury.  And  still,  if  after  a  special  jury 
has  been  struck  in  a  criminal  case,  the  cause  goes  ofi"  for  default  of  jurors, 
no  new  jury  can  be  struck  ;  but  the  cause  must  be  tried  by  the  jury  first 
appointed  :(Ji)  And  the  same  jury  shall  serve  for  the  trial  of  the  cause,  not- 
withstanding an  intermediate  change  of  sheriffs. (^)  But  if  the  same  special 
jurymen  are  struck  to  try  several  causes  on  the  same  question,  and  the  coui't 
being  dissatisfied  with  the  verdict  in  the  first,  direct  it  to  abide  the  event  of 
another  cause,  they  will  also  on  motion  discharge  the  same  special  jurymen 
from  trying  the  second  cause. (7c)  Where  a  common  jury  panel  was  returned, 
together  with  a  special  jury  panel,  and,  no  special  jurymen  appearing,  the 
cause  was  tried  by  a  common  jury,  the  trial  was  set  aside. (/)  But  where 
the  plaintiff  having  obtained  a  rule  for  a  special  jury,  had  neglected  duly  to 
summon  them ;  it  was  ruled  at  nisi  priics,  on  the  defendant's  ob- 
jecting to  proceeding  in  the  cause,  that  on  the  appearance*of  some  [  *780  ] 
of  the  special  jurors,  the  plaintiff  Avas  entitled  to  pray  a  tales,  and 
proceed  in  the  trial. («) 

By  the  statute  6  Geo.  IV.  c.  50,(5)  "if  any  plaintiff  or  demandant  in  any 
cause  which  shall  be  at  issue  in  any  of  his  majesty's  courts  of  record  at 
Westminster,  or  any  defendant  in  any  action  of  quare  impedit  or  replevin 
which  shall  be  so  at  issue,  shall  sue  out  any  writ  of  venire  facias,  upon 
which  any  writ  of  habeas  corpora  or  distringas  with  a  nisi  prius  shall 
issue,  in  order  to  the  trial  of  the  said  issue  at  the  assizes  or  sessions  of  nisi 
prius,  and  shall  not  proceed  to  trial  at  the  first  assizes  or  sessions  of  nisi 
prius  after  the  teste  of  such  writ  of  habeas  corpora  or  distringas,  then 
and  in  every  such  case,  (except  when  a  view  by  jurors  shall  be  directed  as 
thereinafter  mentioned,)(c)  such  plaintiff",  demandant,  or  defendant,  whenso- 
ever he  shall  think  fit  to  try  the  said  issue  at  any  other  assizes  or  sessions  of 
nisi  prius,  shall  sue  forth  a  new  writ  of  venire  facias,  commanding  the 
sheriff  to  return  aneio,{dd)  twelve  good  and  lawful  men  of  the  body' of  his 
county,  qualified  according  to  law,  and  the  rest  of  the  writ  shall  proceed  in 
the  accustomed  manner ;  Avhich  writ  being  duly  returned,  a  writ  of  habeas 

(d)  Append.  Chap.  XXXIV.  §  20.  (c)  Id.  I  22. 

If)  Gilb.  C.  P.  83 ;  and  see  2  Wms.  Saund.  5  Ed.  253,  (S). 

If/g)  Gilb.  C.  P.  92.     5  Durtif.  &  East,  4G4. 

(A)  5  Durnf.  &  East,  453;  but  see  2  Barn.  &  Crcs.  104.  (/)  Cowp.  412. 

{k)  3  Taunt.  404.  (/)  4  Maule  &  Scl.  4C7. 

(«)  Ry.  &  JIo.  429,  ^cr  Littledale,  J.  after  consulting  with  Gasdec,  J. 

(b)  I  IG;  and  see  stat.  Y  &  8  W.  III.  c.  32,  g  1.     This  statute,  however,  did  not  extend  to 
criminal  cases.     Rex  v.  Franklin,  II.  5  Geo.  II.  K.  B.,  cited  in  5  Durnf.  &  East,  454,  kc. 

(c)  Com.  Rep.  248.  (dd)  Append.  Chap.  XXXIV.  g  19. 
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corpora  or  distringas,  with  a  nisi  2^rius,  shall  issue  thereupon,  (for  which 
the  same  fees  shall  be  paid  as  in  the  case  of  the  pluries  habeas  coiyora  or 
distringas,  with  a  nisi  prius,)  upon  which  such  plaintiff,  demandant  or 
defendant  shall  and  may  proceed  to  trial,  as  lawfully  and  effectually  to  all 
intents  and  purposes,  as  if  no  former  writ  oi  venire  facias  had  been  prose- 
cuted in  that  cause,  and  so  toties  quoties,  as  the  case  shall  require :  And  if 
any  defendant  or  tenant  in  any  action,  depending  in  any  of  the  said  courts, 
shall  be  minded  to  bring  to  trial  any  issue  joined  against  him,  where  by  the 
practice  of  the  court  he  may  do  the  same  hj  proviso,  he  shall  or  may,  of  the 
issuable  term  next  preceding  such  intended  trial,  to  be  had  at  the  next  as- 
sizes or  sessions  of  7iisi  prius,  sue  out  a  new  venire  facias  to  the  sheriff,  in 
the  form  aforesaid,  hj  proviso,  and  prosecute  the  same  by  writ  of  habeas 
corpora  or  distringas,  with  a  nisi  p7'ius,  as  lawfully  and  effectually  to  all 
intents  and  purposes,  as  if  no  former  writ  of  venire  facias  had  been  sued 
out  or  returned  in  that  cause,  and  so  toties  quoties,  as  the  matter  shall 
require."(e) 

The  venire  and  distringas,  or  habeas  corpora,  are  directed,  according  to 
the  award  of  these  writs, (/)  to  the  sherijf  of  the  county  in  which  the  action 
is  laid,  or  of  an  adjoining  county :  but  when  the  sheriff  is  a  party,  or  in- 
terested in  the  cause,  they  are  directed  to  the  coroner;[f)  or,  if  there  are 
two  sheriffs,  and  one  of  them  is  interested,  to  the  other ;  and  if  the  coroner, 
as  well  as  the  sheriff,  is  interested,  the  venire  and  distringas  are  directed 
to  elisors.{f)  In  a  county  palatine,  a  mittimus  is  awarded  to 
[  *781  ]  the  ^justices  there,  commanding  them  to  issue  the  jury  process, 
and  when  the  cause  is  tried,  to  send  the  record  back  again  to  the 
court  above. (a) 

In  point  of  form,  the  venire  and  distringas,  or  habeas  corpora,  are  gene- 
ral or  special.  When  only  one  issue  is  to  be  tried,  or  there  are  several  issues 
of  the  same  nature,  the  venire  and  distringas  or  habeas  corpora  are  gene- 
ral, to  make  a  jury  of  the  country  between  the  parties,  of  the  plea  or  action, 
whatever  it  may  be  :  But  when  there  are  several  issues,  in  fact  and  in  law, (5^ 
or  some  issues  in  fact  to  be  tried  by  the  country,  and  others  by  the  record; (c) 
or  several  defendants,  and  some  of  them  plead  and  others  let  judgment  go  by 
default, (c?)  the  writs  are  special,  as  well  to  try  the  issues  in  fact,  as  to  assess 
the  damages  upon  the  issues  in  law,  or  in  fact  to  be  tried  by  the  record,  or 
against  the  defendants  who  let  judgment  go  by  default.(£')  And  when 
breaches  are  suggested,  after  a  plea  of  7ion  est  factum,  on  stat.  8  &  9  W.  III. 
c.  11.  §  8,  the  jury  are  directed  to  try  the  issue,  and  in  case  it  shall  be  found 
for  the  plaintiff,  to  inquire  of  the  truth  of  the  breaches,  and  assess  the  da- 
mages sustained  thereby. (^)  If  the  defendant  carry  down  the  cause  by 
proviso,  the  following  clause  is  inserted  in  the  distringas  or  habeas  corpora  ; 
"  Provided  always,  that  if  tioo  ivrits  shall  come  to  the  sheriff,  he  shall 
only  execute  and  return  one  of  them.'\g) 

The  venire  facias  is  tested  on  the  first  day  of  the  term,  in  or  after  which 
the  cause  is  to  be  tried  ;  and  is  made  returnable  on  some  day  before  the 
trial,  being  a  general  return  day  or  day  certain,  according  to  the  previous 

(e)  2  Wms.  Saund.  336,  b. 

if)  Ante,  723.  {a)  Append.  Chap.  XXXIV.  Z  9,  10,  11,  12. 

(*)  Id.  §  17.  (c)  Id.  §  16. 

{d)  Id.  ^  15.  {e)  2  Lii.  P.  R.  636.     Ante,  722. 

iff)  Append.  Chap.  XXX.  g  10.     Chap.  XXXIV.  g  18. 

{y)  2  Lil.  P.  R.  612,  617.    Lil.  Ent.  676;  and  see  Append.  Chap.  XXXIV.  I  21. 
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proceedings  :(A)  If  in  a  country  cause,  the  venire  by  original  is  made  re- 
turnable on  the  last  general  return  day,  or  if  by  hill^  on  the  last  day  of  the 
term  before  the  assizes  :  And  the  distringas  or  habeas  corpora  is  tested  on 
the  quarto  die  post  of  the  return  by  original,  or  by  hill  on  the  return  of 
the  venire;  and  made  returnable  on  the  first  general  return  day  or  day  cer- 
tain, in  term  time,  after  the  trial.  It  is  not  necessary  by  original,  that  there 
should  ha  fifteen  days  between  the  teste  and  return  of  the  jury  process.(2) 
The  venire  facias  and  distringas  or  habeas  corpora,  arc  sued  out  together, 
and  do  not  require  signing,  in  the  King's  Bench  ;  but,  in  the  Common 
Pleas,  the  venire  is  signed  by  the  prothonotaries,  and  the  habeas  corpora 
by  the  clerk  of  the  juries  :{k)  and,  after  being  sealed,  they  are  taken  to  the 
sheriff's  office  to  be  returned.  In  causes  which  stand  over  from  one  sitting 
to  another,  it  is  a  rule,  in  the  King's  Bench,  that  the  writ  of  distringas  or 
habeas  6'or/j>o?^a  should  be  regularly  altered  andresealed,  previous  to  the  sit- 
ting to  which  they  stand  over ;  or  in  default  thereof,  the  causes 
cannot  be  tried  :{l)  And,  for  enforcing  obedience  to  the*said  rule,  [  *782  ] 
it  is  ordered,  (a)  that  "  the  marshal  do  not  insert  in  the  daily  list  of  causes 
for  trial,  any  causes  wherein  the  writ  of  distringas  and  record  shall  not 
have  been  regularly  re-sealed,  previous  to  the  sitting  to  which  the  same 
cause  may  stand  over." 

It  will  next  be  proper  to  consider  the  qualifications,  disqualifications, 
and  exemptions  of  jurors.  By  the  statute  6  Geo.  IV.  c.  50,(^)  for  conso- 
lidating and  amending  the  laws  relating  to  jurors  and  juries,  it  is  enacted, 
that  "every  man,  except  as  thereinafter  excepted,  between  the  ages  of 
twenty-one  years  and  sixty  years, (J)  residing  in  any  county  in  England, 
who  shall  have  in  his  own  name  or  in  trust  for  him,  within  the  same  coun- 
ty, ten  pounds  by  the  year  above  reprizes,  in  lands  or  tenements,  whether 
of  freehold,  copyhold,  or  customary  tenure,  or  of  ancient  demesne,  or  in 
rents  issuing  out  of  any  such  lands  or  tenements,  or  in  such  lands,  tenements 
and  rents  taken  together,  in  fee  simple,  fee  tail,  or  for  the  life  of  himself 
or  some  other  person, (c)  or  who  shall  have,  within  the  same  county,  twenty 
pounds  by  the  year  above  reprizes,  in  lands  or  tenements,  held  by  lease  or 
leases  for  the  absolute  term  of  twenty-one  years,  or  some  longer  term,  or 
for  any  term  of  years  determinable  on  any  life  or  lives, (c7)  or  who,  being  a 
householder,  shall  be  rated  or  assessed  to  the  poor  rate,  or  to  the  inhabited 
house  duty  in  the  county  o^ Middlesex,  on  a  value  not  less  than  thirty  pounds, 
or  in  any  other  county  on  a  value  of  not  less  than  twenty  pounds,  or  who 
shall  occupy  a  house  containing  not  less  than  fifteen  windows,  shall  be  quali- 
fied and  shall  be  liable  to  serve  on  juries,  for  the  trial  of  all  issues  joined 
in  any  of  the  king's  courts  of  record  at  Westminster,  and  in  the  su})erior 
courts,  both  civil  and  criminal,  of  the  three  counties  palatine,  and  in  all 
courts  of  assize,  nisi  prius,  oyer  and  terminer,  and  gaol  delivery,  such 

(A)  On  the  traverse  of  an  inquisition  out  of  Cliancery,  the  venire  is  returnable  on  a  general, 
return  day.     1  Wils.  77. 

{i)  Stat.  13  Car.  II.  stat.  2,  c.  2,  I  6. 

{k)  Imp.  C.  P.  7  Ed.  357.  (/)  R.  R.  33  Geo.  III.  K.  B. 

(rt)  R.  M.  G  Geo.  IV.  K.  B. 

[b)  I  I,  2;  and  see  stat.  13  Edw.  I.  c.  38.  7  &  8  W.  III.  c.  32,  ^  4.  And  for  regulating 
the  qualification  and  manner  of  enrolling  jurors  in  Scotland,  &c.  see  stat.  6  Geo.  IV.  c. 
22.  7  Geo.  IV.  c.  8.  See  also  stat.  7  Geo.  IV.  c.  37,  to  regulate  the  appointment  of  juries 
in  the  East  Indies. 

(c)  See  stat.  13  Edw.  I.  c.  38.  27  Eliz.  c.  6.  4  &  5  W.  &  M.  c.  24,  g  15.  3  Geo.  11.  c. 
25,  g  18. 

{d)  See  stat.  3  Geo.  II.  c.  25,  g  18. 
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issues  being  respectively  triable  in  the  county  in  which  every  man  so  quali- 
fied respectively  shall  reside ;  and  shall  also  be  qualified  and  liable  to  serve 
on  grand  juries,  in  courts  of  sessions  of  the  peace,  and  on  petty  juries,  for 
the  trial  of  all  issues  joined  in  such  courts  of  sessions  of  the  peace,  and 
triable  in  the  county,  riding  or  division,  in  which  every  man  so  qualified 
respectively  shall  reside :  and  that  every  man,  (except  as  thereinafter  ex- 
cepted,) being  between  the  aforesaid  ages,  residing  in  any  county  in  Wales, 
and  being  there  qualified  to  the  extent  of  three  fifths  of  any  of  the  fore- 
going qualifications  shall  be  qualified,  and  shall  be  liable  to  serve  on  juries, 
for  the  trial  of  all  issues  joined  in  the  courts  of  great  sessions,  and  on  grand 
juries  in  courts  of  sessions  of  the  peace,  and  on  petty  juries,  for  the  trial 
of  all  issues  joined  in  such  courts  of  sessions  of  the  peace,  in  every  county 
of  Wales,  in  which  every  man  so  qualified  as  last  aforesaid  respectively 
shall  reside. "(e) 

*The  disqualifications  of  jurors  depend  on  the  same  statute  ;(aa) 
[  *783  ]  by  which  it  is  provided,  that  "  no  man,  not  being  a  natural  born 
subject  of  the  king,  is  or  shall  be  qualified  to  serve  on  juries  or 
inquests,  except  only  in  the  cases  thereinafter  expressly  provided  for,  (of 
juries  de  medietate  linguoe  ;){hh)  and  no  man  who  hath  been  or  shall  be 
attainted  of  any  treason  or  felony,  or  convicted  of  any  crime  that  is  infa- 
mous, unless  he  shall  have  obtained  a  free  pardon,  nor  any  man  who  is 
under  outlawry  or  excommunication,  is  or  shall  be  qualified  to  serve  on 
juries  of  inquests  in  any  court  or  on  any  occasion  whatsoever." 

And,  by  a  subsequent  clause  of  the  same  statute,(c)  "  the  qualification 
thereinbefore  required  for  jurors,  and  the  regulation  for  procuring  lists  of 
persons  liable  to  serve  on  juries,  shall  not  extend  to  the  jurors  or  juries  in 
any  liberties,  franchises,  cities,  boroughs,  or  towns  corporate  not  being  coun- 
ties, or  in  any  cities,  boroughs,  or  towns  being  counties  of  themselves, 
which  shall  respectively  possess  any  jurisdiction,  civil  or  criminal ;  but  that 
in  all  such  places,  the  sherifis,  bailifis,  or  other  ministers  having  the  return 
of  juries,  shall  prepare  their  panels,  in  the  manner  heretofore  accustomed: 
Provided  always,  that  no  man  shall  be  impanelled  or  returned  by  the  she- 
rifis of  the  city  of  London,  as  a  juror  to  try  any  issue  joined  in  his  ma- 
jesty's courts  of  record  at  Westminster,  or  to  serve  on  any  jury  at  the 
sessions  of  oyer  and  terminer,  gaol  delivery,  or  sessions  of  the  peace,  to  be 
held  for  the  said  city,  who  shall  not  be  a  householder,  or  the  occupier  of  a 
shop,  warehouse,  counting-house,  chambers,  or  ofiice,  for  the  purpose  of 
trade  or  commerce,  within  the  said  city,  and  have  lands,  tenements,  or  per- 
sonal estate,  of  the  value  of  100/.  -.[d)  And  that  the  lists  of  men  resident 
in  each  ward  of  the  city  of  London,  who  shall  be  so  qualified  as  therein 
mentioned,  shall  be  made  out,  with  the  proper  quality  or  addition,  and  the 
place  of  abode  of  each  man,  by  the  parties  who  have  heretofore  been  used 
and  accustomed  in  each  ward  to  make  out  the  same  respectively ;  and  that 
such  shop,  &c.  shall  for  the  purposes  of  that  act,  be  respectively  deemed 
and  taken  to  be  the  place  of  abode  of  every  occupier  thereof." 

And,  by  §  52,  "  no  man  shall  be  liable  to  be  summoned  or  impanelled  to 
serve  as  a  juror,  in  any  county  in  England  or  Wales,  or  in  London,  upon 

(e)  See  Stat.  4  &  5  W.  &  M.  c.  25,  §  15.  {aa)   |  3. 

{bb)  Stat.  6  Geo.  IV.  c.  50,  ^  47 ;  and  see  stat.  27  Edw.  III.  st.  2,  c.  8 ;  28  Edw.  III.  c.  13  ; 
8  Hen,  VI.  c.  29,  as  to  the  right  of  an  alien  to  be  tried,  and  the  mode  of  trial,  by  a  jury  de 
medietate  li?iffiice,  in  criminal  eases. 

(c)  I  50.  (d)  See  stat.  3  Geo.  II.  c.  25,  g  19. 
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any  inquest  or  inquiry  to  be  taken  or  made  by  or  before  any  sheriff  or  coro- 
ner, by  virtue  of  any  writ  of  inquiry,  or  by  or  before  any  commissioners 
appointed  under  the  great  seal,  or  the  seal  of  the  court  of  Exchequer,  or 
the  seals  of  the  courts  of  the  said  counties  palatine,  or  the  seals  of  the  courts 
of  great  session  of  Wales,  who  shall  not  bo  duly  (jualified  according  to  that 
act,  to  serve  as  a  juror  upon  trials  at  nisi  prius,  in  such  county  in  England 
or  Wales,  or  in  London  respectively :  Provided  always,  that  no- 
thing therein  contained  shall  extend  to  any  *inquest  to  be  taken  [  *784  ] 
by  or  before  any  coroner  of  a  county,  by  virtue  of  his  office ;  or 
to  any  inquest  or  inquiry  to  be  taken  or  made  by  or  before  any  sheriflF  or 
coroner  of  any  liberty,  franchise,  city,  borough,  or  town  corporate,  not 
being  counties,  or  of  any  city,  borough  or  town,  being  respectively  counties 
of  themselves  ;  but  that  the  coroners  in  all  counties,  when  acting  otherwise 
than  under  a  writ  of  inquiry,  and  the  sheriffs  and  coroners  in  all  such 
places  as  are  therein  mentioned,  shall  and  may  respectively  take  and  make 
all  inquests  and  inquiries  by  jurors  of  the  same  description,  as  they  have 
been  used  and  accustomed  to  do  before  the  passing  of  that  act." 

The  grounds  of  exemption  from  serving  on  juries,  are  specified  in  the 
second  section  of  the  act;  by  which  it  is  provided,  that  "all  peers;  all 
judges  of  the  king's  courts  of  record  at  Westminster,  and  of  the  courts  of 
great  session  in  Wales ;  all  clergymen  in  holy  orders ;  all  priests  of  the 
Roman  Catholic  faith,  who  shall  have  duly  taken  and  subscribed  the  oaths 
and  declarations  required  by  law  ;(«)  all  persons  who  shall  teach  or  preach 
in  any  congregation  of  protestant  dissenters,  whose  place  of  meeting  is  duly 
registered,  and  who  shall  follow  no  secular  occupation  except  that  of  a 
schoolmaster,  producing  a  certificate  of  some  justice  of  the  peace,  of  their 
having  taken  the  oaths,  and  subscribed  the  declaration  required  by  law;(6) 
all  Serjeants  and  barristers  at  law,  actually  practising ;  all  members  of  the 
society  of  doctors  of  law,  and  advocates  of  the  civil  law,  actually  practising ; 
all  attorneys,  solicitors,  and  proctors,  duly  admitted  in  any  court  of  law  or 
equity,  or  of  ecclesiastical  or  admiralty  jurisdiction,  in  which  attorneys,  so- 
licitors, and  proctors  have  usually  been  admitted,  actually  practising,  and 
having  duly  taken  out  their  annual  certificates ;  all  officers  of  any  such 
courts,  actually  exercising  the  duties  of  their  respective  offices  ;  all  coroners, 
gaolers,  and  keepers  of  houses  of  correction  ;  all  members  and  licentiates  of 
the  royal  college  of  physicians  in  jLowf?*???,  actually  practising ;  all  surgeons, 
being  members  of  one  of  the  royal  colleges  of  surgeons  in  London,{c)  Ed- 
inburgh, or  Dublin,  and  actually  practising :  all  apothecaries,  certificated 
by  the  court  of  examiners  of  the  apothecaries'  company,  and  actually  prac- 
tising •,{d)  all  officers,  in  his  majesty's  navy  or  army,  on  full  pay  ;  all  pilots, 
licensed  by  the  Trinity  house  of  Deptford  /Strand,  Kingston  upon  Hull, 
or  Newcastle  upon  Tyne,  and  all  masters  of  vessels  in  the  buoy  and  light 
service,  employed  by  either  of  those  corporations,  and  all  pilots  licensed  by 
the  lord  warden  of  the  cinque  ports,  or  under  any  act  of  parliament  or 
charter  for  the  regulations  of  pilots  in  any  other  port ;  all  the  household 
servants  of  his  majesty,  his  heirs  and  successors  ;  all  officers  of  customs  and 
excise  ;  all  sheriffs'  officers,  high  constables,  and  parish  clerks,  shall  be  and 

(a)  See  stat.  31  Geo.  III.  c.  32,  |  8. 

{b)  See  Stat.  1  W.  &  M.  c.  18,  g  11.     19  Geo.  III.  c.  44.     52  Geo.  III.  c.  155,  §  9. 

Ic)  See  stiU.  5  Hen.  YIII.  c.  G.     18  Geo.  II.  c.  15,  §  10. 

[d)  See  Stat.  G  &  7  W.  &  M.  c.  4.     55  Geo.  III.  c.  194. 
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are  thereby  absolutely  freed  and  exempted  from  being  returned, 
[  *785  ]  and  from*scrving  upon  any  juries  or  inquests  whatsoever  ;  and 
shall  not  be  inserted  in  the  lists,  to  be  prepared  by  virtue  of  that 
act,  as  thereinafter  mentioned  ;  Provided  also,  that  all  persons  exempt  from 
serving  upon  juries  in  any  of  the  courts  aforesaid,  by  virtue  of  any  prescrip- 
tion, charter,  grant,  or  writ,  shall  continue  to  have  and  enjoy  such  exemp- 
tion, in  as  ample  a  manner  as  before  the  passing  of  that  act,  and  shall  not 
be  inserted  in  the  lists  thereinafter  mentioned." 

The  jury  returned  by  the  sheriff,  on  the  venire  facias  is  common  or 
special.  A  common  jury  is  returned  and  impanelled  by  the  sheriff,  pursu- 
ant to  the  statute  6  Geo.  IV.  c.  50.  [a)  by  which  it  is  enacted,  that  every 
sheriff,  upon  the  receipt  of  every  such  writ  of  venire  facias  and  precept  for 
the  return  of  jurors,  shall  return  the  names  of  men  contained  in  the  jurors' 
book,  required  to  be  copied  by  the  clerk  of  the  peace,  from  the  lists  re- 
turned by  the  high  constable  to  the  court  of  quarter  sessions,  and  delivered 
by  the  clerk  of  the  peace  to  the  sheriff,  or  his  under-sheriff,  and  by  the 
sheriff,  on  quitting  his  office,  to  his  successor,(65)  for  the  then  current  year, 
and  no  others ;  and  that  where  process  for  returning  a  jury,  for  the  trial 
of  any  of  the  issues  aforesaid,  shall  be  directed  to  any  coroner,  elisor,  or 
other  minister,  he  shall  have  free  access  to  the  jurors'  book  for  the  current 
year,  and  shall  in  like  manner  return  the  names  of  men  contained  therein, 
and  no  others :  Provided  always,  that  if  there  shall  be  no  jurors'  book  in 
existence  for  the  current  year,  it  shall  be  lawful  to  return  the  jurors  from 
the  jurors'  book  for  the  year  preceding." 

And  "every  sheriff  or  other  minister,  to  whom  the  return  of  juries  for 
the  trial  of  issues  before  any  court  of  assize  or  nisi  prius  in  any  county  of 
England,  except  the  counties  palatine,  may  belongs  shall,  upon  his  return 
of  every  writ  of  venire  facias,  (unless  in  causes  intended  to  be  tried  at  bar, 
or  in  cases  where  a  special  jury  shall  be  struck  by  order  or  rule  of  court,) 
annex  a  panel  to  the  said  writ,  containing  the  names,  alphabetically  arranged, 
together  with  the  places  of  abode  and  additions,  of  a  competent  number  of 
jurors  named  in  the  jurors'  book  ;  and  that  the  names  of  the  same  jurors 
shall  be  inserted  in  the  panel  annexed  to  every  venire  facias,  for  the  trial 
of  all  issues  at  the  same  assizes  or  sessions  of  nisi  prius,  in  each  respective 
county;  which  number  of  jurors  shall  not  in  any  county  be  less  than/or^?/- 
eight,  or  more  than  seventy-two,  unless  by  the  direction  of  the  judges  ap- 
pointed to  hold  the  assizes  or  sessions  of  nisi  prius  in  the  same  county,  or 
one  of  them,  who  are  and  is  thereby  empowered,  by  order  under  their  or 
his  hands  or  hand,  to  direct  a  greater  or  lesser  number,  and  then  such  num- 
ber as  shall  be  so  directed,  shall  be  the  number  to  be  returned  ;  and  that  in 
the  writ  of  habeas  corpora  juratorum  or  distringas,  subsequent  to  such 
writ  of  venire  facias,  it  shall  not  be  requisite  to  insert  the  names  of  all  the 
jurors  contained  in  such  panel,  but  it  shall  be  sufficient  to  insert  in  the  man- 
datory parts  of  such  writs  respectively,  '  the  bodies  of  the  several  persons 
in  the  panel  to  this  writ  annexed  named,'  or  words  of  the  like 
[  *786  ]  *import;  and  to  annex  to  such  writs  respectively,  panels  contain- 
ing the  same  names  as  were  returned  in  the  panel  to  such  venire 
facias,  with  their  places  of  abode  and  additions ;  and  that  for  making  the 
returns  and  panels  aforesaid,  and  annexing  the  same  to  the  respective  writs, 
the  ancient  legal  fee,  and  no  other,  shall  be  taken ;  and  that  the  men 

(a)  i  14,  15.  (bb)  Stat.  6  Geo.  IV.  c.  50,  ?  12. 
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named  in  such  panels,  and  no  others,  shall  be  summoned  to  serve  on  juries 
at  the  then  next  court  of  assizes  or  sessions  of  nisi  jyrmSji'or  the  respective 
counties  named  in  such  writs. "(a) 

In  the  counties  jjalatine.,  and  courts  of  great  sessions  in  Wales,  it  is  en- 
acted by  the  same  statute,(6)  that  "every  sherift"  or  other  minister,  to  Avhom 
the  return  of  juries  for  the  trial  of  causes  in  the  superior  courts  of  the  said 
counties  palatine,  or  in  the  court  of  great  sessions  in  any  county  of  Walea, 
may  belong,  shall,  ten  days  at  least  before  the  said  courts  shall  respectively 
be  held,  or  before  every  great  sessions,  summon  a  competent  number  of 
men,  named  in  the  jurors'  book,  so  as  such  number  be  not  less  than  48,  nor 
more  than  72,  without  the  direction  of  the  judge  or  judges  of  the  courts  for 
such  counties  palatine  respectively,  or  of  the  judge  or  judges  of  the  great 
sessions  ;  who  is  and  are  thereby  empowered,  if  he  or  they  shall  see  cause, 
by  rule  of  court,  or  by  an  order  of  any  judge  thereof  to  be  made  in  vacation, 
if  necessary,  to  direct  a  greater  or  lesser  number  to  be  summoned ;  and  that 
the  sheriff  or  other  minister  who  shall  summon  such  jurors,  shall  return  a 
list,  containing  the  names,  alphabetically  arranged,  and  the  places  of  abode 
and  additions  of  the  jurors  so  summoned,  on  the  first  day  of  the  court  to  be 
holden  for  the  said  counties  palatine  respectively,  or  at  the  first  court  of  the 
second  day  of  every  great  sessions ;  and  that  the  jurors  so  summoned,  or  a 
competent  number  of  them,  as  the  judge  or  judges  of  such  courts  or  great 
sessions  respectively  shall  direct,  and  no  others,  (unless  in  cases  where  a 
special  jury  shall  be  struck,)  shall  be  named  in  every  panel  to  be  annexed 
to  every  writ  of  venire  facias  juratores,  habeas  corpora  juratorxnn,  and 
distringas,  which  shall  be  issued  out  and  returnable  for  the  trial  of  causes 
in  such  courts  respectively,  or  at  such  great  sessions."(c) 

And,  by  §  19,  "  the  sheriff  or  other  minister,  to  whom  the  return  of  ju- 
rors for  the  trial  of  causes  in  any  county  in  England,  (except  the  counties 
palatine,)  may  belong,  shall  cause  to  be  made  out  an  alphabetical  list  of  the 
names  of  all  the  jurors  contained  in  the  panels  to  the  several  writs  of  venire 
facias  annexed  as  aforesaid,  with  their  respective  places  of  abode  and  addi- 
tions ;  and  the  sherifi"  or  other  minister,  to  whom  the  return  of  jurors  for 
the  trial  of  causes  in  any  county  palatine,  or  in  any  county  in  Wales,  may 
belong,  shall  cause  to  be  made  out  in  like  manner,  a  list  of  all  the  jurors  so 
summoned  in  such  respective  counties  as  aforesaid ;  and  every  such  sheriff 
or  other  minister  shall  keep  such  list  in  the  office  of  his  under-sheriff  or 
deputy,  for  seven  days  at  least  before  the  sitting  of  the  next  court 
of  assize  or  nisi  prius,  or  the  next  *court  to  be  holden  for  any  [  *787  ] 
county  palatine,  or  the  next  court  of  great  sessions  in  any  county 
in  Wales ;  and  the  parties  in  all  causes  to  be  tried  at  any  such  court  of 
assize  or  nisi  prius,  or  court  of  any  county  palatine  or  great  sessions,  and 
their  respective  attorneys,  shall,  on  demand,  have  full  liberty  to  inspect 
such  list,  without  any  fee  or  reward  to  be  paid  for  inspection. "(<7a) 

By  a  subsequent  clause,  in  the  same  statute,  (J5)  it  is  enacted,  that  "  in 
any  county  in  which  the  justices  of  assize  in  England,  or  the  justices  of 
the  superior  courts  of  the  said  counties  palatine,  or  the  judges  of  the  great 
sessions  in  any  county  of  Wales,  shall  think  fit  so  to  direct,  the  sheriff  or 
other  minister,  to  whom  the  return  of  the  venire  facias  juratorcs,  or  other 
process  for  the  trial  of  causes  at  nisi  prius,  doth  belong,  shall  summon  and 

{a)  See  stat.  3  Geo.  2,  c.  25,  §  8.     E.  E.  1C51,  K.  B.  {h)  |  17,  ll 

(c)  See  Stat.  3  Geo.  II.  c.  25,  |  9,  10. 

{aa)  See  stat.  42  Edw.  III.  c.  11.     6  Henrv  VI.  c.  2.  {hh)  ^  22. 
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impanel  such  number  of  jurors,  not  exceeding  one  hundred  and  forty-four, 
as  such  judges  or  justices  respectively  shall  think  fit  to  direct,  to  serve  in- 
discriminately on  the  criminal  and  civil  side  ;  and  that  where  such  judges 
or  justices  respectively  shall  so  direct,  the  sherifi'  or  other  minister  shall 
divide  such  jurors  equally  into  two  sets,  the  first  of  which  sets  shall  attend 
and  serve  for  so  many  days  at  the  beginning  of  each  assize  or  great  sessions, 
as  such  judges  or  justices  respectively  shall,  within  a  reasonable  time  be- 
fore the  commencement  of  such  assize  or  great  sessions,  respectively  think 
fit  to  direct ;  and  the  other  of  which  sets  shall  attend  and  serve  for  the 
residue  of  such  assize  or  great  sessions  :(cc)  Provided  always,  that  such 
sherifi"  or  other  minister  shall,  in  the  summons  to  the  jurors  in  each  of  such 
sets,  specify  whether  the  juror  named  therein  is  in  the  first  or  second  set, 
and  at  what  time  the  attendance  of  such  juror  will  be  required  ;{d)  and  the 
sheriff"  or  other  minister,  to  whom  the  return  of  the  venire  facias  juratores, 
or  other  process  for  the  trial  of  causes  at  nisi  priiis,  doth  belong,  shall, 
upon  his  return  of  every  such  writ  or  process,  annex  thereto  a  panel,  con- 
taining the  names,  alphabetically  arranged,  together  with  the  additions  and 
places  of  abode,  of  the  jurors  in  each  of  such  sets ;  and  during  the  attend- 
ance and  service  of  the  first  of  such  sets,  the  jury  on  the  civil  side  shall 
be  drawn  from  the  names  of  the  persons  in  that  set ;  and  during  the  attend- 
ance and  service  of  the  second  of  such  sets,  from  the  names  of  the  persons 
in  such  second  set. "(e) 

Upon  the  execution  of  a  writ  of  inquiry,  the  plaintiff",  we  may  recollect, 
sometimes  moves  the  court  for  a  rule  to  have  &  good  ^urj,[f)  which  is  a 
better  sort  of  common  jury:(^)  and,  before  the  introduction  of  special 
juries,  this  rule  appears  to  have  been  frequently  granted,  for  the  trial  of 
causes  at  nisi prius.{]i) 

Special  '^uYibs,  appear  to  have  been  first  introduced  in  the  King's  Bench, 
upon  trials  at  bar,  in  causes  of  great  consequence ;  wherein  the 
[  *788  ]  court  *would  anciently  make  a  rule,  upon  motion  and  affidavit, 
for  the  master  to  name  forty-eight  freeholders,  and  that  each 
party  should  strike  out  twelve,  by  one  at  a  time,  (the  plaintiff"  or  his  attor- 
ney beginning  first,)  and  that  the  remaining  twenty-four  should  be  the  jury 
to  be  returned  for  the  trial  of  the  cause. (a)  A  rule  having  been  made  accord- 
ingly, the  plaintifi"'s  attorney  attended  the  master,  but  the  defendant's  at- 
torney would  not  attend,  and  thereupon  the  master  nominated  forty-eight, 
in  the  presence  of  the  plaintiff"'s  attorney  only :  Upon  a  motion  to  set  aside 
this  nomination,  the  court  thought  fit  to  order  a  new  jury  to  be  struck  ;  but 
made  it  a  standing  rule  for  the  future,  that  "when  the  master  is  to  strike 
a  jury,  he  shall  give  notice  to  the  attorneys  on  both  sides  to  be  present,  and 
if  one  come  and  the  other  do  not,  he  that  appears  shall,  according  to  the 
ancient  course,  strike  out  twelve,  and  the  master  shall  strike  out  the  other 
twelve  for  him  that  is  absent.  "(5)  If,  by  rule  of  court,  the  master  was  or- 
dered to  strike  a  jury,  in  case  it  were  not  expressed  in  the  rule  that  he 
should  strike  forty-eight,  and  each  of  the  parties  should  strike  out  twelve, 
the  master  was  to  strike  twenty-four,  and  the  parties  had  no  liberty  to  strike 
out  any.((;') 

{cc)  See  Stat.  1  &  2  Geo.  lY.  c.  46,  ^  1. 

Id)  Same  stat.  §  2.  (e)  Same  stat.  ^  4. 

If)  Ante,  576.  {g)   5  Durnf.  &  East,  460.  {h)   1  Str.  265. 

{a)  2  Lil.  P.  R.  123;  and  see  4  Barn.  &  Aid.  476,  7. 

(6)  2  LU.  P.  R.  127.     1  Salk.  405.     R.  T.  8  W.  III.  reg.  2  K.  B.  (c)   1  Salk.  405. 
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Analogous  to  the  practice  upon  trials  at  bar,  it  was  sometimes  usual,  in 
other  cases,  where  it  was  conceived  an  indifferent  jury  would  not  be  returned, 
for  the  court  on  motion  to  order  the  sheriff  to  attend  the  master,  with  the 
freeholders'  book,  and  the  master  in  the  presence  of  the  attorneys  on  both 
sides  to  strike  a  jury.(<^)  But  probable  matter  must  have  been  shown  to 
the  court,  to  induce  them  to  grant  this  rule  :{d)  and  it  being  doubted,  whe- 
ther it  could  bo  had  without  consent,((')  it  was  declared  and  enacted,  by  the 
statute  3  Geo.  II.  c.  25,  §  15,  that  "  it  should  and  might  be  lawful  to  and 
for  his  majesty's  courts  of  King's  Bench,  &c.  on  the  motion  of  any  plaintiff 
or  plaintiffs,  defendant  or  defendants,  in  any  action  cause  or  suit  whatsoever, 
depending  or  to  be  brought  and  carried  on  in  the  said  courts  of  King's 
Bench,  &c.  and  the  said  courts  were  thereby  authorized  and  required,  upon 
motion  as  aforesaid,  to  order  and  appoint  a  jury  to  be  struck,  before  the 
proper  officer  of  each  respective  court,  for  the  trial  of  any  issue  joined  in 
any  of  the  said  cases,  and  triable  by  a  jury  of  twelve  men,  in  such  manner 
as  special  juries  had  been  and  were  usually  struck  in  such  courts  respective- 
ly, upon  trials  at  bar  had  in  the  said  courts ;  which  said  jury,  so  struck  as 
aforesaid,  should  be  the  jury  returned  for  the  trial  of  the  said  issue." 

The  method  of  striking  a  special  jury  formerly  was,  for  the  sheriff,  or  his 
under-sheriff,  to  attend  the  master  in  the  King's  Bench,  or  prothonotaries 
in  the  Common  Pleas,  with  his  book  of  freeholders,  at  the  time  appointed 
for  that  purpose  by  the  master  or  prothonotaries,  who,  in  the  presence  of  the 
attorneys  on  both  sides,  made  out  a  list  oi  forty -eight  persons  from  the  free- 
holders' book,  out  of  whom  each  party  was  at  liberty  to  strike  twelve,  and 
the  remaining  twenty-four  were  summoned  and  returned  by  the 
^sheriff,  to  try  the  cause. (a)  In  nominating  the  jury,  it  was  usual  [  *789  ] 
to  select  those  persons  only  against  Avliose  names  the  addition  of 
esquire  was  placed:  But  where  the  plaintiff  moved  to  set  aside  the  special 
jury  panel,  on  the  ground  that  some  of  the  persons  named  therein  were  re- 
tail tradesmen,  and  therefore  not  entitled  to  the  addition  of  esquire,  the 
court  of  King's  Bench  held,  that  as  the  affidavit  did  not  negative  the  quali- 
fication of  the  jurors  excepted  to,  they  could  not  interfere. (5)  The  practice, 
as  to  striking  special  juries,  was  nearly  the  same  in  criminal,  as  in  civil 
cases :  But  in  striking  a  special  jury,  for  the  trial  of  an  information  filed 
by  the  attorney-general  ex  officio,  the  master  of  the  crown-office  was  not 
bound  to  take  the  jurors  as  they  occurred  upon  the  sheriff's  books,  but  was 
to  make  a  selection ;  and  where  he  had  made  such  selection  impartially, 
the  court  of  King's  Bench  refused  to  cancel  the  list  of  persons  so  selected. (c) 
And,  in  the  Exchequer,  where  it  was  shown,  to  the  satisfaction  of  the  court, 
on  a  statement  of  facts  by  affidavit,  that  in  the  reduced  list  of  special  jury- 
men, there  were  persons  non-resident  or  exempt,  or  that  from  other  causes 
it  was  clear  there  were  less  than  twenty-four  effective  jurymen  remaining 
on  the  panel,  and  it  was  probable  that  a  sufficient  number  could  not  be  had 
to  attend,  on  the  trial  of  an  information,  they  ordered  a  new  jury  to  be 
impannelled.((^c?) 

At  present,  the  method  of  striking  special  juries  is  regulated  by  the 
statute  6  Geo.  IV.  c.  50, (ce)  by  which  it  was  enacted  and  declared,  that  "is 

{d)   2  Lil.  P.  R.  123.  (e)  Id.  122. 

(a)  Bac.  Abr.  tit.  Juries,  D.  Bui.  Ni.  Pri.  304,  5;  and  see  1  Chit.  Rep.  85,  (a).     Imp.  K.  B. 
10  Ed.  311.     Imp.  C.  P.  6  Ed.  33T.  (f>)   1  Cliit.  Rep.  85, 

(c)   1  Barn.  &  Ad.  193;  and  see  1  Chit.  Rep.  85,  (<i).     4  Barn.  <k  Aid.  471, 
{dd)  8  Price,  220.  {ce)  §  30,  &c. 
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and  sliall  be  lawful  for  his  majesty's  courts  of  King's  Bench,  Common  Pleas, 
and  Exchequer  at  Westminster  respectively,(/)  and  for  the  judges  of  the 
said  courts  of  the  three  counties  palatine,(^)  and  of  the  courts  of  great  ses- 
sions in  Wales,{h)  upon  motion  made  on  behalf  of  the  king,  or  upon  the 
motion  of  any  prosecutor,  relator,  jAaintiff,  or  demandant,  or  of  any  de- 
fendant or  tenant,  in  any  case  whatsoever,  whether  civil  or  criminal,  or  on 
any  penal  statute,  excepting  only  indictments  for  treason  or  felony,  de- 
pending in  any  of  the  said  courts,  and  the  said  courts  and  judges  respectively 
are  thereby  authorized,  in  any  of  the  cases  before  mentioned,  to  order  and 
appoint  a  special  jury  to  be  struck,  before  the  proper  officer  of  each  re- 
spective court,  for  the  trial  of  any  issue  joined  in  any  of  the  said  cases,  and 
triable  by  a  jury,  in  such  manner  as  the  said  courts  respectively  have 
usually  ordered  the  same  ;  and  every  jury  so  struck,  shall  be  the  jury  re- 
turned for  the  trial  of  such  issue."  But  where  the  plaintiff  having  obtained 
a  rule  for  a  special  jury,  had  neglected  duly  to  summon  them,  it  was,  we 
have  seen,(/)  ruled  at  nisi  lorius,  that  on  the  appearance  of  some  of  the 
special  jurors,  the  plaintiff  was  entitled  to  pray  a  tales,  and  proceed  in 

the  trial. (^■) 
[  *790  ]  *And,  by  §  31,  "  every  man  who  shall  be  described  in  the  ju- 
rors' book  for  any  county  in  England  or  Wales,  or  for  the  county 
of  the  city  of  London,  as  an  esquire,  or  person  of  higher  degree,(aa)  or  as 
a  hanker  or  merchant,  shall  be  qualified  and  liable  to  serve  on  special  juries, 
in  every  such  county  in  England  and  Wales,  and  in  London  respectively, 
and  the  sheriff  of  every  county  in  Eyigland  and  Wales,  or  his  under-she- 
riff, and  the  sheriffs  of  London  or  their  secondaries,  shall  within  ten  days 
after  the  delivery  of  the  jurors'  book  for  the  current  year  to  either  of  them, 
take  from  such  book  the  names  of  all  men  who  shall  be  described  therein 
as  esquires  or  persons  of  higher  degree,  or  as  bankers  or  merchants,  and 
shall  respectively  cause  the  names  of  all  such  men  to  be  fairly  and  truly 
copied  out,  in  alphabetical  order,  together  wath  their  respective  places  of 
abode  and  additions,  in  a  separate  list  to  be  subjoined  to  the  jurors'  book, 
which  list  shall  be  called  "the  special  jurors'  list;"  and  shall  prefix  to 
every  name  in  such  list,  its  proper  number,  beginning  the  numbers  from 
the  first  name,  and  continuing  them  in  a  regular  arithmetical  series,  down 
to  the  last  name ;  and  shall  cause  the  said  several  numbers  to  be  written, 
upon  distinct  pieces  of  parchment  or  card,  being  all,  as  nearly  as  may  be, 
of  equal  size  ;  and  after  all  the  said  numbers  shall  have  been  so  written, 
shall  put  the  same  together,  in  a  separate  drawer  or  box,  and  shall  there 
safely  keep  the  same,  to  be  used  for  the  purpose  thereinafter  mentioned." 
And,  by  §  32,  "  whenever  any  of  the  courts  or  judges  above  mentioned 
shall  order  a  special  jury  to  be  struck,  before  the  proper  officer  of  such  court, 
such  officer  shall  appoint  a  time  and  place  for  the  nomination  of  such  special 
jury ;  and  a  copy  of  the  rule  of  court,  and  of  such  officer's  appointment,  shall 
be  served  on  the  under-sheriff  of  the  county  in  Eyigland  or  Wales,  in 
which  the  trial  is  to  be  had,  or  on  the  secondary  of  the  city  of  London,  if 
the  trial  is  to  be  had  there,  and  also  on  all  the  parties  who  have  usually  been 
served  Avith  the  same  respectively,  in  the  accustomed  manner ;  and  the  said 
officer,  at  the  time  and  place  appointed,  being  attended  by  such  under-sheriff 
or  secondary,  or  his  agent,  who  are  thereby  respectively  required  to  bring 

(/)  See  Stat.  3  Geo.  II.  c.  25,  I  15.  (g)  See  stat.  6  Geo.  II.  c.  37. 

[h)  See  Stat.  13  Geo.  III.  c.  51.  {i)  Ante,  779,  80. 

[k]  Ey.  &  Mo.  429.  [aa)  1  Chit.  Rep. 
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with  them  the  jurors'  book,  and  such  special  jurors'  list,  and  all  the  numbers 
so  written  on  distinct  pieces  of  parchment  or  card  as  aforesaid,  shall,  in  the 
presence  of  all  the  parties  in  any  of  the  cases  aforesaid,  and  of  their  attorneys, 
(if  they  respectively  choose  to  attend,  or  if  the  said  parties  or  their  attorneys, 
all  or  any  of  them,  do  not  attend,  then  in  their  absence,)  put  all  the  said 
numbers  into  a  box,  to  be  by  him  provided  for  that  purpose ;  and  after  having 
shaken  them  together,  shall  draw  out  of  the  said  hox  forty-eigld  of  the  said 
numbers,  one  after  another,  and  shall,  as  each  number  is  drawn,  refer  to  the 
corresponding  number  in  the  special  jurors'  list,  and  read  aloud  the  name 
designated  by  such  number :  And  if,  at  the  time  of  so  reading  any  name, 
either  party,  or  his  attorney,  shall  object  that  the  man  whose  name 
shall  have  been  so  referred  to  is  in  any  manner  ^incapacitated  [  *791  ] 
from  serving  on  the  said  jury,  and  shall  also  then  and  there  prove 
the  same  to  the  satisfaction  of  the  said  officer,  such  name  shall  be  set  aside 
and  the  said  officer  shall,  instead  thereof,  draw  out  of  the  said  box  another 
number,  and  shall  in  like  manner  refer  to  the  corresponding  number  in  the 
said  list,  and  read  aloud  the  name  designated  thereby,  which  name  may  be 
in  like  manner  set  aside  ;  and  other  numbers  and  names  shall  in  every  such 
case  be  resorted  to,  according  to  the  mode  of  proceeding  thereinbefore  de- 
scribed, for  the  purpose  of  supplying  names  in  the  places  of  those  set  aside, 
until  the  whole  number  oi  fortif-eigJit  names,  not  liable  to  be  set  aside,  shall 
be  completed  :  And  if  in  any  case  it  shall  so  happen  that  the  whole  number 
of  forty-eight  names  cannot  be  obtained  from  the  special  jurors'  list,  in 
such  case  the  said  officer  shall  fairly  and  indifferently  take,  according  to  the 
mode  of  nomination  heretofore  pursued  in  nominating  special  juries,  such  a 
number  of  names  from  the  general  jurors'  book,  in  addition  to  those  already 
taken  from  the  special  jurors'  list,  as  shall  be  required  to  make  up  the  full 
number  of  forty-eiglit  names ;  all  and  every  of  which  forty-eight  names 
shall  in  such  case  be  equally  deemed  and  taken  to  be  those  of  special  jurors ; 
and  the  said  officer  shall  afterwards  make  out  for  each  party  a  li%t,  of  the 
forty-eight  names,  together  with  their  respective  places  of  abode  and  addi- 
tions ;  and  after  having  made  out  such  list,  shall  return  all  the  numbers  so 
drawn  out,  together  with  all  the  numbers  remaining  undrawn,  to  such  un- 
der-sheriff or  secondary,  or  his  agent,  to  be  by  such  under-sheriff  or  secon- 
dary safely  and  securely  kept  for  future  use :  And  all  the  subsequent  pro- 
ceedings for  reducing  the  said  list,  and  all  other  matters  whatsoever  relat- 
ing to  special  juries,  shall  remain  and  continue  in  force  as  heretofore,  ex- 
cept where  the  same,  or  any  part  thereof  is  expressly  altered  by  that  act ; 
and  all  the  fees  heretofore  payable  on  the  striking  of  special  juries,  shall 
continue  to  be  paid  in  the  accustomed  manner." 

Provided  always,  that  nothing  therein  contained  shall  be  construed  to 
prevent  the  parties  in  any  cause,  or  their  attorneys,  from  consenting  to 
have  a  special  jury  nominated,  according  to  the  mode  used  and  accustomed 
before  the  passing  of  that  act ;  and  upon  a  consent  to  that  effect,  signed 
by  each  party  or  his  attorney,  being  communicated  to  the  proper  officer, 
he  is  thereby  authorized  and  required  to  nominate  a  special  jury,  for  the 
trial  of  every  such  cause,  according  to  the  mode  used  and  accustomed  be- 
fore the  passing  of  that  act. "(a) 

Provided  also,  that  "where  any  special  jury  shall  be  ordered,  by  any 
rule  in  any  of  the  courts  aforesaid,  to  be  struck  by  the  proper  officer  of  such 

(a)  Stat.  6  Geo.  IV.  c.  50,  g  33. 
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court,  in  any  cause  arising  in  any  county  of  a  city  or  town,  except  the  city 
of  London,  the  sheriff  or  sheriffs  thereof,  or  the  under-sheriff  respectively, 
shall  be  commanded  by  such  rule,  to  bring  or  cause  to  be  brought  before  the 

proper  oflScer  of  such  court,  the  books  or  lists  of  persons  qualified 
[  *792  ]  to  serve  on  juries,  within  the  same  county  of  a  city  or  *town;  and 

in  every  such  case,  the  jury  shall  be  taken  and  struck  out  of  such 
books  or  lists  respectively,  in  the  manner  heretofore  used  and  accus- 
tomed, "(aa) 

It  was  formerly  holden,  that  the  fees  for  striking  a  special  jury  should 
be  paid  by  the  party  applying  for  it ;  but  that  the  other  expenses  of  the  trial 
should  abide  the  event  of  the  suit.(^)  But  now,  by  the  statute  6  Geo.  IV. 
c.  50, (c)  "the  person  or  party  who  shall  apply  for  a  special  jury,  shall  pay 
the  fees  for  striking  such  jury,  and  all  the  expenses  occasioned  by  the  trial 
of  the  cause  by  the  same  ;  and  shall  not  have  any  further  or  other  allowance 
for  the  same,  upon  taxation  of  costs,  than  such  person  or  party  would  be 
entitled  unto,  in  case  the  cause  had  been  tried  by  a  common  jury ;  unless 
the  judge,  before  whom  the  cause  is  tried,  shall,  immediately  after  the  ver- 
dict, certify,  under  his  hand,  upon  the  back  of  the  record,  that  the  same 
was  a  cause  proper  to  be  tried  by  a  special  jury."  And,  by  the  same  sta- 
tute,(t^)  "no  juror,  who  shall  serve  upon  any  special  jury,  shall  be  allowed 
or  take,  for  serving  on  any  such  jury,  more  than  such  sum  of  money  as  the 
judge  who  tries  the  issue  shall  think  just  and  reasonable,  and  which  shall 
not  exceed  the  sum  of  one  pound  one  shilling,  except  in  causes  wherein  a 
view  is  directed,  and  shall  have  been  had  by  such  juror."  A  certificate 
for  the  costs  of  a  special  jury,  cannot  be  granted  the  day  after  the  trial:(e) 
and  when  it  is  granted,  the  practice  has  been  to  allow  the  sums  only  paid 
to  the  jury  in  court.(/)  On  a  criminal  information  for  a  libel,  the  judge 
cannot  certify  for  the  costs  of  a  special  jury,  struck  by  the  prosecutor, (^) 
And  if  a  case  be  not  gone  into  at  the  trial,  the  judge  will  not  certify  that 
it  was  a  fit  cause  to  be  tried  by  a  special  jury,  merely  because  the  declara- 
tion is  for  penalties  to  a  very  large  amount,  and  because  persons  of  con- 
siderable rank  are  called  on  their  subpoenas.[h)  A  special  jury  having 
been  obtained,  on  the  motion  of  the  defendant,  the  cause  was  referred,  and 
by  the  order  of  reference,  the  costs  of  the  cause  were  to  abide  the  event, 
and  the  costs  of  the  reference  and  of  the  special  jury  were  left  in  the  dis- 
cretion of  the  arbitrator  ;  the  court  held,  that  the  arbitrator  could  not,  after 
directing  a  verdict  for  the  plaintiff,  award  that  the  latter  should  pay  the 
costs  of  the  special  jury.(z) 

The  motion  for  a  special  jury  is  a  motion  of  course,  requiring  only  the 
signature  of  a  counsel  or  Serjeant;  upon  which  a  rule  is  drawn  up  by  the 
clerk  of  the  rules  in  the  King's  Bench, (/^)  or  secondaries  in  the  Common 

Pleas,  (?)  and  an  appointment  obtained  thereon  from  the  master  in 
[  *793  ]   the  former,  *or  prothonotaries  in  the  latter  court,  to  nominate  the 

forty-eight.    A  copy  of  this  rule  and  appointment  is  then  served 

(aa)  Stat.  6  Geo.  IV.  c.  50,  ^  36 ;  and  see  stat.  3  Geo.  II.  c.  25,  §  17. 

(6)  Say.  Costs,  181.     2  Str.  1080.     Gas.  Pr.  G.  P.  138.     Barnes,  123,  S.  C. 

(c)  I  34;  and  see  stat.  24  Geo.  II.  c.  18,  §  1. 

(d)  I  35;  and  see  stat.  24  Geo.  II.  c.  18,  g  2.  (e)  3  Campb.316. 
(/)  2  Chit.  Rep.  154.  (ff)   1  Esp.  Rep.  229. 
(h)   1  Car.  &  P.  537.                                                              (/)   1  Bam.  &  Aid.  G63. 

(k)  Append.  Chap.  XXXIV.  §  24;  and  for  the  rule  for  a  special  jury  in  the  Exchequer, 
see  id.  §  26. 

(l)  Append.  Chap.  XXXIV.  ^  25. 
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upon  the  opposite  attorney,  and  also  on  tlie  unclcr-shcrifF,  who  attends  the 
master  or  prothonotaries,  at  the  time  appointed,  with  the  jurors'  book,  spe- 
cial jurors'  list  and  numbers,  as  directed  by  the  act;  and  the  nomination 
being  made,  lists  of  the  persons  nominated  are  made  out  for  each  party,  by 
the  master's  or  prothonotaries'  clerk.  Another  appointment  is  then  ob- 
tained from  the  master  or  prothonotaries,  to  reduce  the  jury,  and  serve  on 
the  opposite  attorney ;  upon  which  the  attorneys  on  both  sides  should  at- 
tend, and  the  master  or  prothonotaries  will  strike  out  twelve  names  for  each 
of  them,  beginning  with  the  plaintiff  jBrst,  or,  if  either  of  the  attorneys  do 
not  attend,  he  will  strike  out  twelve  names  for  him  that  is  absent,  (a)  The 
rule  for  a  special  jury,  in  term  time,  must  be  served  a  reasonable  time  be- 
fore the  day  of  trial :  and  therefore,  where  a  cause  stood  for  trial  at  a  sit- 
ting in  term,  and  after  the  rising  of  the  court  the  day  before  the  trial,  the 
defendant  served  the  plaintiff  with  a  rule  for  a  special  jury,  and  the  cause 
was  not  notwithstanding  tried  by  a  common  jury,  the  court  of  King's 
Bench  held  the  proceedings  to  be  regular. (J) 

The  plaintiff,  it  seems,  ought  in  all  cases  to  sue  out  the  jury  process  even 
though  the  special  jury  be  moved  for  by  the  defendant  ;(6')  and,  in  London^ 
he  chooses  his  own  officer  to  summon  them.  And,  by  a  late  rule  of  the 
court  of  King's  Bench,(c?)  "in  all  cases  where  a  rule  for  a  special  jury  shall 
have  been  obtained,  for  the  trial  of  any  cause  in  the  county  of  Middlesex, 
and  notice  for  summoning  the  same  shall  be  given ;  such  notice,  together 
with  the  distringas,  shall  be  left  at  the  office  of  the  sheriff  of  the  said 
county,  before  seven  o'clock  in  the  evening  next  but  one  before  the  day  on 
which  such  jury  shall  be  required  to  attend,  unless  such  jury  shall  be  re- 
quired to  attend  on  a  Monday,  and  then  before  seven  in  the  evening  of  the 
preceding  Friday  ;  and  that  all  notices  of  countermand,  for  summoning 
special  juries,  shall  be  left  at  the  said  office,  before  Uvelve  o'clock  at  noon 
of  the  day  immediately  preceding  the  day  for  which  the  jury  was  to  have 
been  summoned."  And  the  sheriff  will  not  be  allowed  extra  expenses 
of  summoning  special  jurors,  on  account  of  their  residing  at  a  distance 
from  each  other ;  therefore  the  court  will  make  a  rule  absolute,  for  the 
sheriff  to  refund  money  received  on  this  account,  although  he  has  actually 
expended  all  the  money. (e) 

The  time  and  mode  of  summoning  juries  are  regulated  by  the  statute  6 
Geo.  IV.  c.  50,  §  25,  by  which  it  is  enacted,  that  "  the  summons  of  every 
man  to  serve  on  juries,  not  being  special  juries,  in  any  of  the  courts  afore- 
said, shall  be  made  by  the  proper  officer,  ten  days  at  the  least  before 
the  day  on  which  the  juror  is  to  attend,  by  showing  to  the  man  *to  [  *794  ] 
be  summoned,  or  in  case  he  shall  be  absent  from  the  usual  place 
of  his  abode,  by  leaving  with  some  person  there  inhabiting,  a  note  in  writ- 
ing, under  the  hand  of  the  sheriff  or  other  proper  officer,  containing  the 
substance  of  such  summons :  And  the  summons  of  every  man  to  serve  on 
special  juries,  in  any  of  the  courts  aforesaid,  shall  be  made  by  the  like  per- 
sons, and  in  the  like  manner  as  aforesaid,  three  days  at  the  least  before  the 

(a)  R.  T.  8  W.  III.  reg.  2  K.  B. 

\h)  2  Barn.  &  Aid.  400.  1  Chit.  Rep.  234,  S.  C. ;  and  see  R.T.  30  Geo.  III.  R.H.  44  Geo. 
III.  K.  B.  10  East,  1.  2  Campb.  Introd.  xii.  by  which  the  rule  for  a  special  jury  should  be 
drawn  up  and  served,  in  London  and  Middlesex,  on  or  before  the  day  preceding  the  adjourn- 
ment day  after  each  term. 

(c)  Imp.  K.  B.  10  Ed.  311.     Imp.  C.  P.  1  Ed.  349. 

{d)  R.  T.  5  Geo.  IV.  K.  B.     3  Barn.  &  Ores.  In.     4  Dowl.  k  Ryl.  836. 

(e)   1  Chit.  Rep.  175, 
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day  on  whicli  tlie  special  juror  is  to  attend  :  Provided  always,  that  that  act 
shall  not  require  any  longer  time  for  summoning  any  jurors  in  the  city  of 
London^  or  county  oi Middlesex,  than  has  been  heretofore  by  law  required; 
nor  shall  give  any  longer  time  for  the  return  of  any  writ  of  ve7iire  facias, 
habeas  corpora,  or  distringas,  than  has  been  heretofore  by  law  required ; 
but  that  where  there  shall  not  be  ten  days  between  the  awarding  of  such 
writ,  and  the  return  thereof,  every  juror  may  be  summoned,  attached,  or 
distrained,  to  appear  at  the  day  and  time  therein  mentioned,  as  he  might 
heretofore  have  been." 

And,  by  a  subsequent  clause  of  the  same  statute, (a)  "no  sheriff,  under- 
sheriff,  coroner,  elisor,  bailiff,  or  other  officer  or  person  whatsoever,  shall, 
directly  or  indirectly,  take  or  receive  any  money  or  other  reward,  or  pro- 
mise of  money  or  reward,  to  excuse  any  man  from  serving,  or  from  being 
summoned  to  serve,  on  juries,  or  under  any  such  colour  or  pretence :  And 
that  no  bailiff  or  other  officer  appointed  by  any  sheriff,  &c.  to  summon 
juries,  shall  summon  any  man  to  serve  thereon,  other  than  those  whose 
names  are  specified  in  a  warrant  or  mandate,  signed  by  such  sheriff,  &c. 
and  directed  to  such  bailiff,  or  other  officer :  And  if  any  sheriff,  &c.  shall 
wilfully  transgress  in  any  of  the  cases  aforesaid,  or  shall  summon  any  juror, 
not  being  a  special  juror,  less  than  ten  days  before  the  day  on  which  he  is 
to  attend,  or  shall  summon  any  special  juror  less  than  three  days  before  the 
day  on  which  he  is  to  attend,  except  in  the  cases  thereinbefore  excepted, 
the  court  of  assize,  nisi  prius,  oyer  and  terminer,  gaol  delivery,  great  ses- 
sions, or  superior  court  of  the  said  counties  palatine,  or  court  of  sessions  of 
the  peace,  within  whose  jurisdiction  the  offence  shall  have  been  committed, 
may,  and  is  thereby  required,  on  examination  and  proof  of  such  offence,  in 
a  summary  way,  to  set  such  a  fine  upon  every  person  so  offending,  as  the 
court  shall  think  meet,  according  to  the  nature  of  the  offence." 

The  facility  of  obtaining  a  rule  for  a  special  jury  in  civil  cases  is  attended 
with  this  inconvenience,  that  when  the  cause  is  to  be  tried  at  a  sitting  in 
term,  the  defendant,  by  obtaining  it,  may  put  off  the  trial  till  the  sittings 
after  term,  it  not  being  usual  to  try  special  jury  causes  in  term  time ;  by 
which  means,  the  plaintiff  is  delayed  from  getting  judgment  till  the  next 
term,  which  may  be  at  the  distance  of  some  months.  To  obviate  this  in- 
convenience, it  is  usual,  in  the  King's  Bench,  when  a  rule  for  a  special  jury 
has  been  obtained  for  the  mere  purpose  of  delay, (5)  to  move  the  court, 
on  an  affidavit  of  the  circumstances,  for  a  rule  to  show  cause, 
[  *795  ]  *why  the  rule  for  a  special  jury  should  not  be  discharged  ;  which 
the  court  will  make  absolute,  on  an  affidavit  of  service,  unless 
good  cause  be  shown  to  the  contrary.  But  the  court  will  not  discharge  the 
rule  for  a  special  jury,  when  there  is  sufficient  reason  to  believe,  that  it  is 
material  for  the  defendant  to  have  his  cause  tried  by  such  a  jury  \[aa)  And 
where  an  ejectment  by  original  was  appointed  for  trial  at  the  last  sittings 
in  term,  and  the  defendant  obtained  a  rule  for  a  special  jury,  the  court  re- 
fused to  discharge  the  rule,  on  the  ground  of  its  having  been  applied  for 
too  late ;  because  the  plaintiff  could  not  have  obtained  judgment  as  of  the 
term,  supposing  he  had  succeeded. (55)  If  a  defendant  however,  who  has 
obtained  and  served  a  rule  for  a  special  jury,  take  no  further  steps  upon  it, 
the  plaintiff  will  be  entitled  to  have  the  cause  tried  in  its  regular  order,  as 

{a)  I  43  ;  and  see  stat.  3  Geo.  IT.  c.  25,  I  6.  {b)   1  Chit.  Rep.  489,  90. 

[aa)   1  Chit.  Rep.  176,  236,  490,  in  notis.  (bb)  Id.  236. 
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a  common  jury  cause  ;  and  the  court  will  not  afterwards  relieve  the  defend- 
ant, except  under  very  special  circumstances. (c) 

In  the  Common  Pleas,  when  a  rule  for  a  special  jury  has  been  obtained 
for  the  purpose  of  delay,  it  is  not  usual,  as  in  the  King's  Bench,  to  move 
the  court,  on  an  aflBdavit  of  the  circumstances,  for  a  rule  to  show  cause, 
why  the  rule  for  a  special  jury  ahould  not  be  discharged :  But  if  delay  be 
suggested  as  the  motive  for  the  application,  and  not  satisfactorily  denied,  the 
practice  seems  to  be,  for  the  court  to  direct  the  cause  to  be  tried  by  a  spe- 
cial jury  within  the  term,((Z)  unless  such  terms  are  offered  as  will  obviate 
the  objection  ;{e)  and  giving  judgment  of  the  term  is  not  in  all  cases  satis- 
factory. When  the  application,  however,  is  merely  to  regulate  the  trial, 
it  must  be  made,  not  to  the  court,  but  to  the  judge  who  presides  at  nisi 
prius.{f)  And  Avhere  it  was  not  suggested  by  the  plaintiff,  that  delay  was 
the  motive  for  the  defendant's  application  for  a  special  jury,  the  court  would 
not  interfere  ;  although  it  was  sworn  that  the  defendant  had  acknowledged 
the  debt,  and  the  deponents  believed  he  had  no  defence  to  the  action. (^) 
So  where,  in  an  action  on  a  bond,  the  defendant,  after  plea,  had  admitted 
the  debt,  but  obtained  a  rule  for  a  special  jury,  the  court  would  not  order 
the  cause  to  be  tried  within  the  term,  unless  the  plaintiff  stated  further 
grounds,  from  which  they  might  judge,  wether  it  was  a  fit  cause  to  be  tried 
by  a  special  jury,  or  not. (A) 


In  actions  of  tvaste,  trespass  quare  clausum  fregit,  and  other  actions, 
where  it  appears  to  the  court,  or  a  judge  in  vacation,  to  be  proper  and 
necessary  that  the  jurors,  whether  common  or  special,  who  are  to  try  the 
issues,  should,  for  the  better  understanding  of  the  evidence  have  a  view 
of  the  messuages,  lands,  or  place  in  question,  the  court  or  a  judge  will 
grant  a  rule  or  order  for  such  view,(^)  pursuant  to  the  statutes  4  Ann.  c.  16. 
§  8,  and  6  Geo.  IV.  c.  50,  §  23.  By  the  former  of  these  statues, 
the  court  *is  authorized  "to  order  special  writs  of  distringas^  or  [  *796  ] 
habeas  corpora,  to  issue,  by  which  the  sheriff  or  other  officer,  to 
whom  they  are  directed,  shall  be  commanded  to  have  six  out  of  the  first 
twelve  of  the  jurors  named  in  such  writs,  or  some  greater  number  of  them, 
at  the  place  in  question,  some  convenient  time  before  the  trial,  wlio  then 
and  there  shall  have  the  matters  in  question  shown  to  them,  by  two  per- 
sons in  the  said  writs  named  to  be  appointed  by  the  court  ;(a)  and  the  said 
sheriff,  or  other  officer  who  is  to  execute  the  said  writs,  shall,  by  a  special 
return  upon  the  same,  certify  that  the  view  hath  been  had,  according  to 
the  command  of  the  said  writ. "(ft) 

Before  the  making  of  the  above  statute,  there  could  have  been  no  view, 
till  after  the  cause  had  been  brought  on  to  trial ;  Avhen,  if  the  court  saw  the 
question  involved  in  any  obscurity,  which  might  be  cleared  up  by  a  view, 
the  cause  was  put  off,  that  the  jurors  might  have  a  view  before  it  came  on 
again. (tr)    Upon  this  statute,  it  had  become  the  practice  to  grant  a  view  of 

(c)  2  Stark.  Ni.  Pri.  369 ;  and  see  1  Chit.  Rep.  534. 

(d)  4  Taunt.  470.    4  Moore,  414,  470.  (c)  4  Moore,  414. 
(/)  7  Taunt.  390.                       {g)  4  Moore,  414.  {h)  Id.  470. 

(t)  Append.  Chap.  XXXIV.  ?  28,  9;  33,  35,  37. 

(a)  Append.  Chap.  XXXIV.  §  30,  31.  {b)  And  see  stat,  3  Geo.  II.  c.  25,  §  14. 

(cc)   1  Bur.  253.     2  Salk.  665.     11  East,  184. 
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course,  upon  the  motion  of  either  party  :  And  a  notion  having  prevailed, 
that  six  of  the  first  twelve  upon  the  panel  must  attend  upon  the  view,  and 
appear  at  the  trial,  and  that  if  they  did  not,  the  cause  must  he  put  off,  the 
judges  thought  it  their  duty  to  interfere,  and  to  take  care  that  their  order- 
ing a  view  should  not  obstruct  the  course  of  justice,  and  prevent  the  cause 
from  being  tried :  for  they  were  all  clearly  of  opinion,  that  the  act  of  par- 
liament meant  that  a  view  should  not  be  granted,  unless  the  court  were 
satisfied  that  it  was  proper  and  necessary ;  and  they  thought  it  better  that 
a  cause  should  be  tried  upon  a  view  had  by  any  six,  or  by  fewer  than  six, 
or  even  without  any  view  at  all,  than  that  the  trial  should  be  delayed  for 
a  great  length  of  time.  Accordingly  they  resolved,  not  to  order  a  view 
any  more,  without  a  full  examination  into  the  propriety  and  necessity  of 
it,  unless  the  party  applying  would  come  into  such  terms  as  might  prevent 
an  unfair  use  being  made  of  it.[d)  Agreeably  to  this  resolution,  they  re- 
quired a  consent,  which  has  ever  since  been  made  a  part  of  the  rule,  that 
"  in  case  no  view  be  had,  or  if  a  view  be  had  by  any  of  the  jurors,  though 
not  six  of  the  first  twelve,  or  of  those  mutually  consented  to  by  the  parties 
or  their  agents,  yet  the  trial  shall  proceed,  and  no  objection  be  made  on 
either  side  on  account  thereof,  or  for  want  of  a  proper  return  to  the  writ."(e) 
In  a  criminal  case,  there  could  formerly  have  been  no  view,  without  con- 
sent.(/)  But  now,  hj  statute  6  Geo.  IV.  c.  50. (^)  "where  in  any  case, 
either  civil  or  criminal,  or  on  any  penal  statute,  depending  in  any  of  the 
said  courts  of  record  at  Westminster,  or  in  the  counties  palatine,  or  great 
sessions  in  Wales,  it  shall  appear  to  any  of  the  respective  courts,  or  to 
any  judge  thereof  in  vacation,  that  it  will  be  proper  and  necessary  that 
some  of  the  jurors  who  are  to  try  the  issues  in  such  case  should 
[  *797  ]  *have  the  vietv  of  the  place  in  question,  in  order  to  their  better 
understanding  the  evidence  that  may  be  given  upon  the  trial  of 
such  issues,  in  every  such  case,  such  court,  or  any  judge  thereof  in  vaca- 
tion may  order  a  rule  to  be  drawn  up,  containing  the  usual  terms,  and  also 
requiring,  if  such  court  or  judge  shall  so  think  fit,  the  party  applying  for 
the  view  to  deposit  in  the  hands  of  the  under-sheriff,  a  sum  of  money  to  be 
named  in  the  rule,  for  payment  of  the  expenses  of  the  view,  and  command- 
ing special  writs  of  venire  facias,  distringas  or  habeas  corpora,  to  issue, 
by  which  the  sheriff  or  other  minister,  to  whom  the  said  writ  shall  be  di- 
rected, shall  be  commanded  to  have  six  or  more  of  the  jurors  named  in  such 
writs,  or  in  the  panels  thereto  annexed,  (who  shall  be  mutually  consented 
to  by  the  parties,  or,  if  they  cannot  agree,  shall  be  nominated  by  the 
sheriff,  or  such  other  minister  as  aforesaid,)  at  the  place  in  question,  some 
convenient  time  before  the  trial,  who  then  and  there  shall  have  the  place 
in  question  shown  to  them,  by  two  persons  in  the  said  writs  named,  to  be 
appointed  by  the  court  or  judge  ;  and  the  said  sheriff  or  other  minister  who 
is  to  execute  any  such  writ  shall,  by  a  special  return  upon  the  same,  certify 
that  the  view  hath  been  had  according  to  the  command  of  the  same,  and 
shall  specify  the  names  of  the  viewers."  On  this  statute  a  rule  has  been 
made,  in  the  court  of  King's  Bench, (inf)  that  "upon  every  application  for  a 
view,  there  shall  be  an  affidavit,  stating  the  place  at  which  the  view  is  to 
be  made,  and  the  distance  thereof  from  the  office  of  the  under-sheriff ;  that 

{d)   1  Bur.  253. 

\e)  Id.  257  ;  and  see  Append.  Chap.  XXXIV.  |  28,  9.  ( /")   1  Ken.  384. 

(g)  §  23;  and  see  stat.  4  Anne.  c.  16,  ^  8.     3  Geo.  II.  c.  25,  §14. 

[it)  R.  T.  7  Geo.  IV.  K.  B.     5  Barn.  &  Cres.  795.     8  Dowl.  &'Ryl.  757. 
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the  sum  to  be  deposited  shall  be  10?.  in  case  of  a  common  jury,  and  16?. 
in  case  of  a  special  jury,  if  such  distance  do  not  exceed  j^t'c  miles  ;  and  15?. 
in  case  of  a  common  jury,  and  21?.  in  case  of  a  special  jury,  if  it  be  above 
five  miles  ;  and  if  such  sum  shall  be  more  than  sufficient  to  pay  the  ex- 
penses of  the  view,  the  surplus  shall  forthwith  be  returned  to  the  attorney 
of  the  party  who  obtained  the  view  ;  and  if  such  sum  sliall  not  be  sufficient 
to  pay  such  expenses,  the  deficiency  shall  forthwith  be  paid  by  such  at- 
torney to  the  under-sheriff:  And  it  is  further  ordered,  that  the  under- 
sheriff  shall  pay,  and  shall  account  for,  the  money  so  deposited,  accord- 
ing to  the  scale  set  down  in  the  rule." 

In  actions  of  waste,  and  trespass  quare  clausum  fregit,  the  necessity 
for  a  view  in  general  appears  on  the  face  of  the  pleadings  ;  and,  in  other 
cases,  the  motion  for  it  has  become  a  motion  of  course  in  the  King's 
Bench,  requiring  only  counsel's  signature  ;  upon  which  a  rule  of  court(6) 
is  drawn  up  in  term  time,  or  a  judge's  order  in  vacation:  But  in  the 
Common  Pleas,  it  is  said  that  a  rule  for  a  view  is  never  granted  without 
an  affidavit  in  any  case,  except  in  an  action  of  waste ;((?)  and  therefore,  in 
other  cases,  an  application  must  be  made  for  the  rule,  to  the  court  in 
term  time,  or  to  a  judge  in  vacation,  on  an  affidavit  of  the  cir- 
cumstances, (c?)  *In  the  Exchequer,  the  court  will  not  grant  a  [  *798  ] 
view  of  the  premises,  where  the  question  may  be  tried  by  the 
production  of  a  model,  (aa) 

The  rule  for  a  view  is  drawn  up  by  the  clerk  of  the  rules  in  the  King's 
Bench,  or  secondaries  in  the  Common  Pleas  ;  and  it  is  always  made  a  part 
of  the  rule  or  order,  that  no  evidence  shall  be  given  on  either  side,  at  the 
time  of  taking  thereof. (?»?>)  But  it  has  been  holden,  that  on  a  view,  the 
showers  may  show  marks,  boundaries,  &c.  to  enlighten  the  viewers ;  and 
may  say  to  them,  "  these  are  the  places  to  which  we  shall  adapt  our  evi- 
dence on  the  trial,  "(cc)  Before  the  rule  or  order  is  drawn  up,  an  applica- 
tion should  be  made  to  the  opposite  attorney,  for  the  name  of  his  shower  ; 
and  the  names  of  both  showers  must  be  inserted  in  the  rule  or  order,  and 
also  in  the  writ  of  distringas,[dd)  or  habeas  corpora,{e)  &c.  with  the  time 
and  place  of  meeting  for  proceeding  on  the  view.  The  attorneys  in  the 
cause  may,  it  seems,  be  showers.  And  if  the  opposite  attorney  will  not 
name  a  shower,  an  appointment  for  that  purpose  should  be  obtained  on  the 
rule,  from  the  master  or  prothonotaries ;  who,  in  case  of  non-attendance, 
will  name  one  ex  parte.{f)  The  rule  or  order  being  drawn  up,  a  copy  of 
it  must  be  served  on  the  opposite  attorney,  and  the  original  left  with  the 
sheriff,  together  with  the  names  of  the  jurors,  if  special,  and  he  will  sum- 
mon them  ;  if  common,  he  will  summon  such  as  he  thinks  proper. 

(b)  Append.  Chap.  XXXIV.  §  28,  9;  37. 

(c)  Burnes,  4G7  ;  and  see  9  Moore,  497.     2  Ring.  262,  S.  C. 

(d)  Append.  Chap.  XXXIV.  §  32.  For  the  form  of  tha  rule  in  C.  P.  see  id.  I  33  ;  and  for 
the  form  of  the  rule  in  the  Exchequer,  see  see  id.  ^  35. 

{an)   1  Price,  130;  and  sec  2  Chit.  Rep.  422. 

{hb)  Append.  (Jhap.  XXXIV.  §  28,  9  ;  33,  35,  37.  {cc)  Parnes,  458. 

{dd)  Append  Chap.  XXXIV.  I  30,  31,  36. 

(c)  /(/.  g  34.  (/)  Imp.  C.  P.  7  Ed.  351. 
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OF  THE  BRIEF. 


*CHAPTER    XXXV. 

Of  the  Brief,  Evidence,  and  Witnesses. 

Previously  to  the  trial,  a  brief  should  be  prepared  by  the  attorney  for 
each  party,  and  delivered  to  counsel ;  containing  a  copy  or  full  abstract 
of  the  pleadings,  a  clear  statement  of  the  facts  of  the  case,  with  such 
observations  as  occur  thereon,  and  a  proper  arrangement  of  the  proofs,  with 
the  names  of  the  witnesses.  The  great  rule  to  be  observed  in  drawing 
briefs,  as  it  is  well  expressed  in  a  late  useful  publication, (a)  consists  in  con- 
ciseness with  perspicuity.  And  though  in  general  the  plaintiff  has  only  two 
counsel,  yet  he  may  be  allowed  for  fees  to  three,  on  taxation  of  costs,  in  a 
cause  of  difficulty. (6) 

The  next  thing  to  be  attended  to  is  the  evidence  .•[!]  for  unless  the  parties 

(a)  1  Sel.  Pr.  2  Ed.  459 ;  and  see  Lee's  Prac.  Die.  2  Ed.  298,  &c.  for  some  useful  observa- 
tions, as  to  the  mode  of  drawing  briefs. 
{h)   1  Chit.  Rep.  544. 

[1]  In  the  present  note  it  is  proposed  to  consider,  1st,  the  recent  regulations,  in  England, 
as  to  the  admission  of  written  or  printed  documents,  &c. ;  2dly,  the  admissibility  of  interested 
witnesses ;  and  3dly,  the  examination  of  witnesses  or  interrogatories,  &c.  It  was  formerly 
necessary  that  the  copy  of  a  judgment,  writ,  or  other  public  document,  if  not  admitted  by 
the  adverse  party,  should  be  proved  at  the  trial  by  the  person  making  such  copy;  and  the 
handwriting  to  or  execution  of  any  written  instrument  stated  upon  the  pleadings,  must  also 
have  been  proved,  if  not  admitted,  by  the  attesting  witness,  or  other  person  acquainted  with 
such  handwriting,  or  execution:  But  this  practice  being  attended  with  great  and  unneces- 
sary expense  to  the  parties,  it  was  ordered  by  a  general  rule  of  all  the  courts,  R.  H.  2  W. 
IV.  reg.  VI;  3  Barn.  &  Ad.  392  ;  8  Bing.  307  ;  2  Cromp.  &  J.  201,  that  "  the  expense  of  a 
witness,  called  only  to  prove  the  copy  of  any  judgment,  writ,  or  oihcT  2)ublic  document,  shall 
not  be  allowed  in  costs,  unless  the  party  calling  him  shall,  within  a  reasonable  time  before 
the  trial,  have  required  the  adverse  party,  by  notice  in  writing,  and  production  of  such 
copy,  to  admit  such  copy;  and  unless  such  adverse  party  shall  have  refused  or  neglected  to 
make  such  admission."  And  by  another  rule,  R.  H.  2  W.  IV.  reg.  VII ;  3  Barn.  &  Ad.  392  ; 
8  Bing.  307  ;  2  Cromp.  &  J.  201,  it  is  ordered,  that  "  the  expense  of  a  witness,  called  only 
to  prove  the  handwriting  to,  or  the  execution  of,  any  written  instrument  stated  upon  the 
pleadings,  shall  not  be  allowed,  unless  the  adverse  party  shall,  upon  summons  before  a 
judge,  a  reasonable  time  before  the  trial,  such  summons  stating  therein  the  name,  descrip- 
tion, and  place  of  abode  of  the  intended  witness,  have  neglected  or  refused  to  admit  such 
handwriting,  or  execution;  or  unless  the  judge,  upon  attendance  before  him,  shall  indorse 
upon  such  summons,  that  he  does  not  think  it  reasonable  to  require  such  admission." 

By  the  law  amendment  act,  3  &  4  W.  IV.  c.  42  §  15;  and  see  2  Rep.  C.  L.  Com.  17,  67, 
reciting  that  it  is  expedient  to  lessen  the  expense  of  the  proof  of  written  or  printed  docu- 
ments, or  copies  thereof,  on  the  trial  of  causes;  it  is  enacted,  that  "it  shall  and  may  be 
lawful  for  the  judges  of  the  superior  courts  of  common  law  at  Westminster^  or  any  eight  or 
more  of  them,  of  whom  the  chief  of  each  of  the  said  courts  shall  be  three,  at  any  time  within 
five  vears  after  that  act  shall  take  effect,  to  make  regulations,  by  general  rules  or  orders, 
from  time  to  time,  in  term  or  in  vacation,  touching  the  voluntary  admission,  upon  an  appli- 
cation for  that  purpose,  at  a  reasonable  time  before  the  trial,  of  one  party  to  the  other,  of 
all  such  written  or  printed  documents,  or  copies  of  documents,  as  are  intended  to  be  offered 
in  evidence  on  the  said  trial,  by  the  party  requiring  such  admission,  and  touching  the  in- 
spection thereof  before  such  admission  is  made,  and  touching  the  costs  which  may  be  in- 
curred by  the  proof  of  such  documents  or  copies  on  the  trial  of  the  cause,  in  case  of  the 
omitting  to  apply  for  such  admission,  or  the  not  producing  of  such  document  or  copies,  for 
the  purpose  of  obtaining  admission  thereof,  or  of  the  refusal  to  make  such  admission,  as  the 
case  may  be,  and  as  to  the  said  judges  shall  seem  meet;  and  all  such  rules  and  orders  shall 
be  binding  and  obligatory  in  all  courts  of  common  law,  and  of  the  like  force,  as  if  the  pro- 
visions therein  contained  had  been  expressly  enacted  by  parliament." 

In  pursuance  of  the  law  amendment  act,  a  rule  of  court  was  made  by  all  the  judges,  R. 
Pr.  H.  4  W.  IV.  reg.  2\,  10  Bing.  456;  2  Cromp.  &  M.  6,  7,  by  which  it  is  ordered,  that 
"either  party,  after  plea  pleaded,  and  a  reasonable  time  before  trial,  may  give  notice  to  the 
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are  prepared  to  prove  their  allegations,  it  is  needless  for  them  to  go  to  trial : 
And  herein,  there  are  two  things  to  be  principally  considered  in  every 

other,  eitlier  in  towa  or  country,  in  the  form  tliereto  annexed,  or  to  the  like  effect,  of  his  in- 
tention to  adduce  in  evidence  certain  written  or  printed  documents;  and  unless  the  adverse 
party  shall  consent,  by  indorsement  on  such  notice,  within  forty-eight  hours,  to  make  the 
admission  spoiutied,  the  party  requiring  such  admission  may  call  on  the  party  required,  by 
summons  to  show  cause  before  a  judge,  why  lie  should  not  consent  to  such  admission,  or  in 
case  of  refusal,  be  subject  to  pay  the  costs  of  proof ;  and  unl  'ss  the  party  required  shall  ex- 
pressly consent  to  make  such  admission,  the  judge  shall,  if  he  think  the  ai>plicaliou  reason- 
able, make  an  order  that  the  costs  of  proving  any  document  specified  in  tiie  notice,  which 
shall  be  proved  at  the  trial,  to  the  satisfaction  of  the  judge  or  other  presiding  officer,  certi- 
fied by  his  indorsement  thereon,  shall  be  paid  by  the  party  so  required,  whatever  may  be 
the  result  of  the  cause;  Provided,  that  if  the  judge  shall  think  the  application  unreasonable, 
he  shall  indorse  the  summons  accordingly:  Provided  also  that  the  judge  may  give  such  time 
for  inquiry,  or  examination  of  tiie  documents  intended  to  be  offered  in  evidence,  and  give 
such  directions  for  inspection  and  examination,  and  impose  such  terms  upon  the  party  re- 
quiring the  admission,  as  he  shall  think  fit;  and  that  if  the  party  required  shall  consent  to 
the  admission,  the  judge  shall  order  the  same  to  be  made." 

And  it  is  thereby  further  ordered,  that  "no  costs  of  proving  any  written  or  printed  docu- 
ment shall  be  allowed  to  any  party  who  shall  have  adduced  the  same  in  evidence  on  any 
trial,  unless  he  shall  have  given  such  notice  as  aforesaid,  and  the  adverse  party  shall  have 
refused  or  neglected  to  make  such  admission,  or  the  judge  shall  have  indorsed  upon  the 
summons,  that  he  does  not  think  it  reasonable  to  require  it:  and  that  a  judge  may  make 
such  order  as  he  may  think  fit,  respecting  the  costs  of  the  application,  and  the  costs  of  the 
production  and  inspection ;  and,  in  the  absence  of  a  special  order,  the  same  shall  be  costs 
in  the  cause." 

On  this  rule,  the  plaintiff  paying  the  defendant  the  expenses  of  examining  a  judgment  and 
other  documents  abroad,  an  order  was  made  for  the  defendant  to  pay  the  expense  of  prov- 
ing them  at  the  trial,  (such  proof  being  satisfactory  to  the  judge,  and  so  certified  by  liim,) 
whatever  might  be  the  result  of  the  cause,  if  after  such  examination  the  defendant  did  not 
admit  them ;  Smith  v.  Bird,  3  Dowl.  Rep.  641.  1  Hodges,  96,  S.  C.  And  as  to  what  shall 
be  deemed  a  reasonable  notice,  to  allow  copies  to  be  given  in  evidence,  see  Tynn  (or  Tinn) 
V.  Billingsley,  3  Dowl.  Rep.  810.  2  Cromp.  M.  &  R.  253.  5  Tyr.  Rep.  788.  10  Leg.  Obs. 
397,  8,  S.  C.  And  if,  on  a  summons  to  admit  the  handwriting  of  the  defendant,  his  attorney 
refuse  to  admit  it,  and  the  usual  order  be  made,  the  judge  at  the  trial  will  certify  for  the 
costs  of  a  witness  who  is  called  to  prove  the  haudwi'itiug,  if  such  witness,  on  his  examina- 
tion in  chief,  depose  to  no  other  fact.  The  court,  however,  has  not  jurisdiction  under  the 
above  rule,  to  order  the  admission  of  documents ;  but  if  a  judge  at  chambers  desire  parties 
coming  before  him  to  go  before  the  court,  they  will  be  heard,  though  the  court  will  pro- 
nounce no  judgment,  leaving  that  to  be  done  by  the  judge  at  chambers ;  Stracey  v.  Btake,  7 
Car.  &  P.  404,  per  Ld.  Abinycr,  Ch.  B. ;  and  see  Same  v.  Same,  1  Tyr.  &  G.  528. 

Where  a  plaintiff  was  nonsuited,  in  consequence  of  a  refusal  by  the  defendant's  counsel 
at  the  trial  to  admit  certain  documents  in  evidence,  which  had  been  agreed  to  be  admitted 
by  the  defendant's  attorney's  agent,  the  court  granted  a  new  trial,  with  costs  to  be  paid  by 
the  defendant.  Doe  d.  Tuidal  v.  Roe,  5  Dowl.  Rep.  420.  A  variance,  however,  in  the  date 
of  a  note  declared  on,  and  of  one  admitted  by  a  judge's  order,  is  immaterial,  where  it  does 
oot  appear  that  the  defendant  has  been  misled.  Field  v.  Flemming,  (or  Hemming,)  5  Dowl. 
Rep.  450.     1  Murphy  &  H.  21,  S.  C. 

It  is  a  general  rule,  that  the  witnesses  should  be  such  as  are  not  interested  in  the  event  ot 
the  suit;  but  in  order  to  render  the  rejection  of  witnesses,  on  the  ground  of  interest,  less 
frequent,  it  is  enacted  by  the  statute  3  &  4  W.  IV.  c.  42,  that  "if  any  witness  shall  be  ob- 
jected to  as  incompetent,  on  the  ground  that  the  verdict  or  judgment,  in  the  action  in  which 
it  shall  be  proposed  to  examine  him,  would  be  admissible  in  evidence  for  or  against  him, 
such  witness  sliall  nevertheless  be  examined;  but  in  that  case  a  verdict  or  judgment  in  that 
action,  in  favour  of  the  party  on  whose  behalf  he  shall  have  been  examined,  shall  not  be 
admissible  in  evidence  for  him,  or  any  one  claiming  under  him  ;  nor  shall  a  verdict  or  judg- 
ment against  the  party  on  whose  behalf  he  shall  have  been  examined,  be  admissible  in 
evidence  against  him,  or  any  one  claiming  under  him."  On  this  statute,  where  the  defen- 
dant proved,  in  support  of  a  plea  of  payment,  the  payment  of  a  certain  sum  to  II.  the  plain- 
tiff's attorney,  on  the  plaintiff's  account,  in  answer  to  which  tlic  plaintiff  tendered  H.  as  a 
witness  to  prove  that  the  defendant  afterwards  called  upon  him,  and  got  the  money  back 
again,  but  his  evidence  was  rejected  on  the  ground  of  his  being  interested,  and  the  defen- 
dant obtained  a  verdict,  the  court  held  that  the  witness  was  competent,  and  that  the  evidence 
ought  to  have  been  received;  Bowers  v.  Evans,  1  Meeson  &  W.  214.  So,  in  action  against 
a  legatee  for  money  had  and  received,  brought  to  recover  the  value  of  a  horse  sold  by  him 
after  the  testator's  death,  which  it  was  alleged  was  sent  to  the  testator  on  trial  only  by  the 
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action,  first,  ivliat  is  to  bo  proved  ;  and  secondly,  the  manner  of  proving  it. 
The  evidence  in  all  cases  is  governed  by  the  pleadings  ;  it  being  necessary 

plaintiff,  the  executor,  who  was  also  residuary  legatee,  was  holden  not  to  be  an  incompetent 
witness.  Bowman  v.  Willis,  3  Bing.  N.  R.  669.  13  Leg.  Obs.  508,  9,  S.  C.  So,  in  case  for 
an  infringement  of  a  patent,  a  purchaser  of  a  license  to  use  the  patent  is  a  competent  wit- 
ness for  the  plaintiff.  De  Rosne  v.  Fairlie,  1  Moody  &  R.  457.  A  witness  who  may  be  liable 
to  the  costs  of  the  action  as  special  damages,  may  be  made  competent,  by  indorsement  on 
the  record,  pursuant  to  the  above  statute.  Pickles  v.  HoUings,  1  Moody  &  R.  468.  So,  the 
person  under  whom  the  defendant  justifies  in  trespass,  may  be  rendered  a  competent  witness 
for  the  defendant,  by  the  like  indorsement.  Creevey  v.  Bowman,  1  Moody  &  R.  496.  And  it 
seems  from  a  late  case,  determined  by  the  court  of  Exchequer,  (^Yeomans  v.  Legh,  2  Meeson 
&  W.  419;  and  see  Faith  v.  M'lntyre,  1  Car.  &  P.  44;  Fancourt  v.  Bull,  1  Ring.  N.  R.  681 ; 
1  Scott,  645  ;  1  Hodges,  98,  S.  C.)  though  there  are  previous  decisions  at  nisi  prius  to  the 
contrary,  [Mitchell  v.  Hunt,  6  Car.  &  P.  351,  jutT  Patteson,  J  ;  Harrington  v.  Caswell,  Id.  352  ; 
Harding  v.  Cohley,  Id.  604, per  Ld.  iJenman,  Ch.  J.;  and  see  Biss  v.  ilowntain,  1  Moody  &  R. 
302  ;  Burgess  v.  'CuttiJl,  (or  Cuthill,)  6  Car.  &  P.  282 ;  1  Moody  &  R.  315,  S.  C. ;  per  Ld.  Lynd- 
hurst,  Ch.  B. ;  Ante,  483,  4,)  that  in  an  action  on  the  case  for  negligence,  in  driving  a  car- 
riage by  the  defendant's  servant,  the  servant  is  a  competent  witness  for  the  defendant, 
without  a  release;  his  name  being  indorsed  on  the  record.  This  statute,  however,  does  not 
apply  to  cases  where  the  witness  has  a  direct  and  immediate  interest  in  the  event  of  the  suit, 
independently  of  the  verdict:  Therefore,  the  drawer  of  an  accommodation  bill  is  not  a  com- 
petent witness  for  the  defendant,  in  an  action  by  the  indorsee  against  the  acceptor.  (Ante, 
483.)  So,  in  an  action  against  one  of  two  makers  of  a  joint  and  several  promissory  note, 
the  other  maker  of  the  note  cannot  be  called  as  a  witness  for  the  defendant,  to  prove  that 
the  consideration  given  for  the  note  was  an  illegal  consideration :  his  interest  in  defeating 
the  note  altogether,  rendering  him  incompetent.  Slegg  v.  Phillips,  2  Har.  &  W.  51.  So,  a 
witness  interested  in  the  result  of  a  suit  in  equity,  is  not  made  competent,  on  an  issue  di- 
rected in  such  suit,  by  the  statute  3  &  4  W.  IV.  c.  42,  §  26,  7.  Stewart  v.  Barnes,  I  Moody 
&  R.  472.  And  if  a  right  of  way  be  pleaded  for  the  inhabitant  householders  of  M.  to  fetch 
water,  an  inhabitant  householder  of  M.  may  be  examined  as  a  witness,  in  support  of  this 
plea;  Knight  v.  Woorc,  7  Car.  &  P.  258,  per  Williams,  J.  This  statute,  however,  does  not 
make  the  drawer  of  an  accommodation  bill  a  competent  witness  for  the  defendant,  in  an  ac- 
tion by  the  indorsee  against  the  acceptor;  Burgess  v.  Cuttill  (or  Cuthill,)  6  Car.  &  P.  282; 
1  Moody  &  R.  315,  S.  i^.,per  Ld.  Lyndhurst,  Ch.  B. ;  and  see  Biss  v.  3Ioimtain,  Id.  302,  per 
Alderson,  J.  So,  in  an  action  against  a  carrier,  for  negligence  in  carrying  a  parcel,  the 
carrier's  servant  is  not  made  a  competeut  witness  for  the  defendant;  Harrington  v.  Casivell, 
6  Car.  &  P.  352.  So,  in  an  action  for  damage  done  to  the  plaintiff's  horse  and  cart,  by  the 
negligent  driving  of  the  defendant's  servant,  the  plaintiff's  servant,  who  was  driving  his  cart 
at  the  time  of  the  accident,  is  not  a  competent  witness  for  the  plaintiff,  without  a  release; 
and  the  statute  has  made  no  alteration  in  the  law  on  this  point ;  Harding  v.  Cobley,  6  Car. 
&  P.  664,  per  Ld.  Denman,  Ch.  J. ;  and  see  Biss  \.  3Iountain,  1  Moody  &  R.  302  ;  but  see 
Fancotirt  v.  Bull,  1  Hodges,  98  ;  1  Bing.  N.  R.  681 ;  1  Scott,  645,  S.  C.  In  these  cases,  there- 
foi'e,  ihe  witness  cannot  be  examined,  without  a  release.  And  a  release  by  an  individual 
corporator  to  the  corporation,  of  all  his  interest  in  the  subject-matter  of  the  action,  will 
not  render  him  an  admissible  witness,  in  an  action  of  trespass  for  an  injury  done  to  the 
corporation  land  ;  Bailiffs  and  Assistants  of  Godmanchester  v.  Phillips,  1  Har.  &  W.  686.  6 
Nev.  &  M.  211,  S.  C. 

By  the  same  statute,  Stat.  3  &  4  W.  IV.  c.  42,  §  27,  "the  name  of  every  witness  objected 
to  as  incompetent,  on  the  ground  that  such  verdict  or  judgment  would  be  admissible  in 
evidence  for  or  against  him,  shall,  at  the  trial,  be  indorsed  on  the  record  or  document  on 
which  the  trial  shall  be  had,  together  with  the  name  of  the  party  on  whose  behalf  he  was 
examined,  by  some  officer  of  the  court,  at  the  request  of  either  party ;  and  shall  be  after- 
wards entered  on  the  record  of  the  judgment:  and  such  indorsement  or  entry  shall  be  suffi- 
cient evidence  that  such  witness  was  examined,  in  any  subsequent  proceeding  in  which  the 
verdict  or  judgment  shall  be  offered  in  evidence." 

Before  the  statute  1  W.  IV.  c.  22,  great  difficulties  were  often  experienced,  from  the  im- 
possibility of  obtaining  the  personal  attendance  of  witnesses  at  the  trial.  Sometimes  it  was 
found  that  they  were  unable  to  attend,  by  reason  of  absence  in  foreign  countries  ;  sometimes, 
by  reason  of  dangerous  illness,  or  permanent  infirmity.  To  prevent  a  failure  of  justice  from 
any  of  these  circumstances,  the  courts  of  law  frequently  availed  themselves  of  the  opportu- 
nity which  an  application  for  some  indulgence  afforded,  to  obtain,  as  a  condition,  the  consent 
of  a  party  to  an  examination  of  such  witnesses,  previously  to  the  trial,  upon  interrogatories, 
before  an  officer  of  the  court,  or  before  commissioners ;  and  the  courts,  in  proper  cases, 
would  restrain  a  plaintiff  from  proceeding  to  trial,  until  he  consented  to  a  commission  for  ex- 
amining material  witnesses  residing  abroad:  But  when  the  courts  of  law  had  not  the  oppor- 
tunity of  compelling  the  consent  of  parties  by  such  indirect  means,  recourse  must  have  been 
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to  prove  every  thing  that  is  put  in  issue,  and  no  more.     On  the  general 
issue,  the  plaintiff  must  prove  the  whole  of  his  case  ;  but  on  a  special  issue, 

had  to  a  court  of  equity,  where  a  new  suit  must  have  been  instituted  for  the  purpose,  as 
auxiliary  to  the  suit  at  law ;  2  Rep.  C.  L.  Com.  23,  4,  73,  &c. 

These  inconveniences  were  in  part  remedied  by  the  statute  13  Geo.  III.  c.  G3,  §  44;  which 
enacted,  that  "when  and  as  often  as  the  East  India  company,  or  any  person  or  persons, 
should  commence  or  prosecute  any  action  or  suit,  in  law  or  etjuity,  for  which  cau.se  had 
arisen  in  India,  against  any  other  person  or  persons,  in  any  of  hi.s  Jlajesty's  courts  at  Wcnt- 
minster,  it  should  and  might  be  lawful  for  such  courts  respectively,  upon  motion  there  to  be 
made,  to  provide  and  award  such  writ  or  writs,  in  the  nature  of  a  mandamiix  or  commission, 
as  therein  mentioned,  for  the  examination  of  witnesses  ;  and  such  examination  being  duly 
returned,  should  be  allowed  and  read,  and  should  be  deemed  good  and  competent  evi- 
dence, at  any  trial  or  hearing  between  the  parties  in  such  cause  or  action." 

Upon  this  statute,  writs  were  granted  in  several  cases,  by  the  court  of  King's  Bench, 
Muliick  V.  Lushington,  M.  26  Geo.  Ill ;  East  India  Company  v.  Ld.  Maiden,  E.  32  Geo.  HI ; 
Taylor  v.  East  India  Company,  M.  33  Geo.  III.  K.  B.;  and,  in  oneof  them,  Spalding  v.  Mure, 
T.  35  Geo.  III.  K.  B.,  the  motion  being  made  on  the  last  day  of  term,  the  court  awarded 
such  writ,  even  before  issue  joined.  And  the  court  of  Common  Pleas  granted  a  manda?nus 
to  a  court  in  India,  to  examine  witnesses  on  behalf  of  the  defendant  in  a  civil  action;  Grillard 
V.  Ilogue,  1  Brod.  &  B.  519  ;  4  Moore,  313,  S.  C.  Where  a  defendant,  at  his  own  expense, 
had  obtained  a  writ  of  mandamus,  under  the  above  statute,  for  examining  witnesses  in  India, 
and  depositions  were  returned,  and  filed  at  the  secondary's  office  of  the  Common  Pleas,  the 
court  held  that  the  plaintiff  was  entitled  to  copies  of  them,  on  payment  of  the  charges  for 
making  such  copies,  although  he  had  not  attended  in  court  in  India,  either  by  his  agent  or 
counsel;  Davidson  \.  Nicol,  5  Moore  &  P.  185;  1  Dowl.  Rep.  220.  Davis  y.  Nicholson,  7 
Bing.  358,  S.  C.  And  wh  re  a  maiidanms  was  granted  for  the  defendant  to  examine  wit- 
nesses in  India,  the  plaintiff,  having  obtained  a  verdict,  was  holden  to  be  entitled  to  his 
costs  of  cross-examining  such  witnesses  ;  Whyit  v.  Macintosh,  2  Man.  &  R.  133  ;  8  Barn.  &  C. 
317,  S.  C.  But  where  the  plaintiff  had  applied  for  and  obtained  such  writ,  which  was  re- 
turned, with  the  depositions,  to  this  country,  but  the  defendants  did  not  join  in  the  applica- 
tion for  the  writ,  nor  examine  or  cross-examine  witnesses  under  it,  and  the  plaintiffs  obtained 
a  verdict,  the  court  held  that  they  were  not  entitled  to  the  costs  attending  the  writ,  or  of 
the  office  copies  of  the  depositions;  Fairlie  v.  Parker,  1  Moore  &  P.  438. 

The  powers  and  provisions  of  the  above  statute,  which  confined  the  power  of  the  courts 
in  granting  writs  ot'  mandamus  for  the  examination  of  witnesses  in  India,  to  causes  of  action 
arising  in  that  country,  were  extended  by  the  statute  1  W.  IV.  c.  22,  §  1 ;  by  which  it  is  en- 
acted, "  that  all  and  every  the  powers,  authorities,  provisions,  and  matters,  contained  in  the 
therein  recited  act,  Stat.  13  Geo.  III.  c.  C3,  relating  to  the  examination  of  witnesses  in  India, 
shall  be,  and  the  same  are  thereby  extended  to  all  colonies,  islands,  plantations,  and  places, 
under  the  dominion  of  his  majesty,  in  foreign  parts,  and  to  the  judges  of  the  several  courts 
therein,  and  to  all  actions  depending  in  any  of  his  majesty's  courts  of  law  at  Westminster,  in 
what  place  or  country  soever  the  cause  of  action  may  have  arisen,  and  whether  the  same 
may  have  arisen  within  the  jurisdiction  of  the  court  to  the  judges  whereof  the  writ  or  com- 
mission may  be  directed  or  elsewhere,  when  it  shall  appear  that  the  examination  of  wit- 
nesses, under  a  writ  or  commission  issued  in  pursuance  of  the  authority  thereby  given,  will 
be  necessary  or  conducive  to  the  due  administration  of  justice,  in  the  matter  wherein  such 
writ  shall  be  applied  for."  On  this  statute  the  court  has  power  to  issue  a  mandainus,  to  ex- 
amine a  witness  in  India,  wheresoever  the  cause  of  action  may  have  arisen  ;  Bain  v.  De  Vctry, 
1  Gale,  52.     3  Dowl.  Rep.  516.     10  Leg.  Obs.  46,  S.  C. 

And  it  is  thereby  further  enacted,  that  "  when  any  writ  or  commission  shall  issue,  under 
the  authority  of  the  said  recited  act,  or  of  the  power  thereinbefore  given  by  that  act,  the 
judge  or  judges  to  whom  the  same  shall  be  directed,  shall  have  the  like  power  to  compel 
and  enforce  the  attendance  and  examination  of  witnesses,  as  the  court  \yhereof  they  are 
judges  does  or  may  possess  for  that  purpose,  in  suits  or  causes  depending  in  such  court ;" 
Stat.  1  W.  IV.  c.  22,  §  2.  And  "tliat  the  costs  of  every  writ  or  commission  to  be  issued 
under  the  authority  of  the  said  recited  act,  or  of  the  power  thereinbefore  given  by  that  act, 
in  any  action  at  law  depending  in  either  of  the  said  courts  at  Westminster,  and  of  the  pro- 
ceedings thereon,  shall  be  in  the  discretion  of  the  court  issuing  the  same;''  /(/.  g  3. 

The  application  for  a  writ  of  mandamus  may  be  made  by  either  party  ;  and  must  be  to  the 
court  in  which  the  action  is  pending,  supported  by  an  affidavit  of  the  facts,  showing  the 
necessity  for  issuing  such  writ:  The  rule,  if  granted,  is  in  the  first  instance  only  a  rule  nisi, 
Doe  d.  Grimes  (or  Winter)  v.  Pattisson,  3  Dowl.  Rep.  35  ;  9  Leg.  Obs.  108,  S.  C.  per  lAtlledale, 
J.,  which  must  be  served  on  the  opposite  party,  and  if  no  sufficient  cause  be  shown,  it  will 
be  made  absolute  of  course ;  and  should  be  drawn  np  with  the  clerk  of  the  rules  in  the 
King's  Bench  and  Exchequer,  and  with  the  secondaries  in  the  Common  Pleas.  The  writ  of 
mandamus  is  made  out  by  the  attorney ;  and,  after  being  signed  and  sealed,  should  be  for- 
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it  is  only  necessary  to  prove  the  particular  point  referred  to  the  jury  ;  for 
■whatever  is  not  expressly  denied,  is  admitted  by  the  pleadings.    The  man 

warded  to  an  agent,  to  be  delivered  to  the  judge  or  judges  of  the  court  to  whom  it  is  direct- 
ed, with  proper  instructions  for  the  examination  of  the  witnesses :  Chapm.  Prac.  K.  B.  2 
Ed.  235. 

The  practice  of  examining  witnesses  on  interrogatories,  in  other  cases,  is  regulated  by  the 
.■itatute  1  W.  IV.  c.  22,  §  4,  &c. ;  by  which  it  is  enacted,  that  "  it  shall  be  lawful  to  and  for 
each  of  the  courts  at  Westminster,  and  also  the  court  of  Common  Pleas  of  the  county  pala- 
tine of  Lancaster,  and  the  court  of  pleas  of  the  county  palatine  of  Durham,  and  the  several 
judges  thereof,  in  every  action  depending  in  such  court,  upon  the  application  of  any  of  the 
parties  to  such  suit,  to  order  the  examination  on  oath,  upon  interrogatories  or  otherwise,  be- 
fore the  master  or  prothonotary  of  the  said  court,  or  other  person  or  persons  to  be  named 
in  such  order,  of  any  witnesses  within  the  jurisdiction  of  the  court  where  the  action  shall 
be  depending ;  or  to  order  a  commission  to  issue,  for  the  examination  of  witnesses  on  oath, 
fit  any  place  or  places  out  of  such  jurisdiction,  by  interrogatories  or  otherwise  ;  and  by  the 
same,  or  any  subsequent  order  or  orders,  to  give  all  such  directions,  touching  the  time,  place, 
.and  manner  of  such  examination,  as  well  within  the  jurisdiction  of  the  court  wherein  the 
action  shall  be  depending  as  without,  and  all  other  matters  and  circumstances  connected 
with  such  examinations,  as  may  appear  reasonable  and  just." 

Under  the  above  act,  a  rule  of  court,  or  order  of  a  judge,  may  be  obtained,  on  a  proper 
affidavit,  for  the  examination  of  witnesses  on  oath,  upon  interrogatories,  or  viv&  voce,  within 
the  jurisdiction  of  the  court  where  the  action  is  depending  ;  or  for  a  commission  to  issue,  for 
their  examination  on  oath,  at  any  place  or  places  out  of  such  jurisdiction,  by  interrogatories 
or  otherwise.  And  a  witness  may  be  ordered  to  be  examined  upon  interrogatories,  on  the 
trial  of  an  issue  directed  by  the  court  of  Chancery ;  Bourdieu  (or  Bordeaux)  v.  Rowe,  1  Hod- 
ges, 93.  1  Scott,  608.  1  Bing.  N.  R.  721,  S.  C.  If  the  witness  be  in  Scotland,  he  must  be 
examined  on  a  commission,  and  not  under  a  mandarnus ;  Wainivright  \ .  Bland,  1  Gale,  103. 
i  Dowl  Rep.  653.  10  Leg.  Obs.  78,  S.  C.  And  the  court  granted  a  commission,  for  the  ex- 
amination of  a  witness  residing  in  Dublin,  in  an  action  for  criminal  conversation  with  the 
plaintiff's  wife;  Norton  v.  Lamb,  5  Dowl.  Rep.  181.  Norton  v.  Ld.  Melbourne,  3  Bing.  N.  R. 
6Y.  3  Scott,  398,  S.  C.  In  order  to  obtain  a  rule  or  order  for  the  examination  of  witnesses 
within  the  jurisdiction  of  the  court,  the  name  of  the  person  before  whom  the  examination 
ja  to  take  place  must  be  mentioned  ;  Doe  d.  Thorn  v.  Phillips,  1  Dowl.  Rep.  56.  2  Leg.  Obs. 
76,  S.  G.  per  Taunton,  J.  And  where  it  was  suggested,  that  the  plaintiff  had  deferred  his 
application  for  the  examination  of  witnesses  about  to  sail  for  India,  until  the  last  moment, 
in  order  to  elude  a  cross-examination,  the  examination  was  ordered  to  be  taken  provision- 
ally ;  the  plaintiffs  satisfying  the  court  by  affidavit,  that  the  application  had  not  been  delayed 
with  any  sinister  intention ;  Pirie  v.  Iron,  8.  Bing.  143.  1  Moore  &  S.  224.  1  Dowl.  Rep.  252, 
S.  C.  It  has  been  doubted,  whether  an  advanced  state  of  pregnancy  be  a  cause  for  the  ex- 
amination of  a  female  witness  by  the  prothonotary,  under  the  above  statute:  If  it  be,  it 
must  be  shown,  by  affidavits  of  competent  persons,  that  the  delivery  will  probably  happen 
about  the  time  fixed  for  the  trial  of  the  cause ;  Abraham  v.  Newto?i  (or  Norton,)  8  Bing.  274. 
1  Moore  &  S.  384.  1  Dowl.  Rep.  266,  S.  C.  But  the  court  permitted  the  examination  of  a 
witness  before  the  prothonotary,  under  the  above  statute,  on  payment  of  costs,  upon  the 
affidavit  of  his  medical  attendant,  who  swore  that  he  was  in  a  precarious  state,  and  could 
not  attend  at  the  trial  without  great  danger  ;  Pond  v.  Dimes,  3  Moore  &  S.  161.  2  Dowl.  Rep. 
730,  S.  C. 

"  When  any  rule  or  order  shall  be  made  for  the  examination  of  witnesses,  within  the  juris- 
diction of  the  court  wherein  the  action  shall  be  depending,  by  authority  of  that  act,  it  shall 
be  lawful  for  the  court,  or  any  judge  thereof,  in  and  by  the  first  rule  or  order  to  be  made  in 
the  matter,  or  any  subsequent  rule  or  order,  to  command  the  attendance  of  any  person  to 
be  named  in  such  rule  or  order,  for  the  purpose  of  being  examined,  or  the  production  of  any 
writings  or  other  documents  to  be  mentioned  in  such  rule  or  order  ;  and  to  direct  the  attend- 
ance of  any  such  person  to  be  at  his  own  place  of  abode,  or  elsewhere,  if  necessary  or  con- 
venient so  to  do  :  And  the  wilful  disobedience  of  any  such  rule  or  order  shall  be  deemed  a 
contempt  of  court,  and  proceedings  may  be  thereupon  had,  by  attachment,  for  the  proceed- 
ings against  a  witness  for  non-attendance,  see  Chapm.  Prac.  K.  B.  2  Ed.  251.,  (the  judge's 
order  being  made  a  rule  of  court,  before  or  at  the  time  of  the  application  for  an  attachment,) 
if,  in  addition  to  the  service  of  the  rule  or  order,  an  appointment  of  the  time  and  place  of 
attendance  in  obedience  thereto,  signed  by  the  person  or  persons  appointed  to  take  the  ex- 
amination, or  by  one  or  more  of  such  persons,  shall  be  also  served,  together  with,  or  after 
the  service  of  such  rule  or  order :  Provided  always,  that  every  person  whose  attendance 
shall  be  so  required,  shall  be  entitled  to  the  like  conduct  money,  and  payment  for  expenses 
and  loss  of  time,  as  upon  attendance  at  a  trial :  Provided  also,  that  no  person  shall  be  com- 
pelled to  produce,  under  any  such  rule  or  order,  any  writing  or  other  document,  that  he 
would  not  be  compellable  to  produce  at  a  trial  of  the  cause ;"  stat.  1  W.  IV.  c.  22,  I  5. 
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ner  of  proof  depends  on  the  nature  of  the  evidence,  which  is  written  or  un- 
written :(c)  In  general,  the  parties  must  come  prepared  with  the  best  exist- 

(c)  Gilb.  Evid.  5.    Bui.  Ni.  Pri.  221. 

And  it  is  thereby  further  enacted,  that  "  it  shall  be  lawful  for  any  sheriff,  gaoler,  or  other 
officer,  having  the  custody  of  any  prisoner,  to  take  such  prisoner  for  examination,  under  the 
authority  of  tiiat  act,  by  virtue  of  a  writ  of  habeas  corpus,  to  be  issued  for  that  purpose; 
which  writ  shall  and  may  be  issued  by  any  court  or  judge,  under  such  circumstances,  and 
in  such  manner,  as  such  court  or  judge  may  now  by  law  issue  the  writ,  commonly  called  a 
writ  of  habeas  corpus  ad  testijicandum." 

If  the  examination  is  directed  to  be  taken  on  interrogatories,  the  party  prepares  his  inter- 
rogatories, which  must  be  engrossed  on  parchment,  and  signed  by  counsel,  and  a  cojjy  given 
to  the  opposite  party,  in  order  that  he  may  prepare  cross-interrogatories,  if  he  think  proper. 
Notice  of  the  time  and  place  of  examination  of  the  witness,  must  also  be  given  to  the  ad- 
verse attorney  ;  and  the  examination  must  be  on  oath,  or  affirmation  of  the  witness,  the  oath 
to  be  administered  by  the  person  taking  the  examination,  or  by  a  judge  of  the  court  in  which 
the  action  is  pending;  Chapm.  Prac.  K.  B.  2  Ed.  241. 

If  the  examination  be  ordered  to  be  taken  viva  voce,  an  appointment  must  be  obtained 
from  the  person  directed  by  the  rule  or  order  to  take  the  examination :  which  appointment 
must  specify  the  time  and  place  of  taking  the  examination,  and  a  co[)y  of  the  rule  or  order, 
with  the  appointment,  must  be  served  on  the  opposite  party  ;  and  the  witness  will  then  be 
examined  on  oath  or  affirmation,  to  be  administered  by  the  person  appointed  by  the  rule  for 
that  purpose,  in  the  presence  of  all  parties,  or  such  of  them  as  think  proper  to  attend : 
Id.  241,  2. 

The  power  of  the  courts  at  Westminster  to  grant  commissions  for  the  examination  of  wit- 
nesses abroad,  on  the  statute  1  W.  IV.  c.  22,  is  not  confined  to  cases  where  the  witnesses 
reside  within  the  king's  dominions  ;  but  a  commission  may  issue  to  examine  them,  in  any  place 
out  of  the  jurisdiction  of  the  courts,  on  motion  in  that  court  in  which  the  action  shall  be 
depending;  Duckett  v.  Williams,  1  Cromp.  &  J.  510.  1  Tyr.  Rep.  502.  1  Price,  N.  R.  40.  1 
Dowl.  Rep.  291,  S.  C.  Reynard  \.  Cope,  1  Tyr.  Rep.  505,  (a).  This  statute,  however,  does 
not  seem  to  apply  to  indictments,  Rex  v.  Lady  Briscoe,  1  Dowl.  Rep.  520.  5  Leg.  Obs.  384. 
S.  0.  per  Parke,  J. :  And  an  application  under  it,  for  the  examination  of  a  witness  resident 
out  of  the  jurisdiction  of  the  court,  must  be  made  as  early  as  possible  after  issue  joined ; 
Brydges  v.  Fisher,  4  Moore  &  S.  458.  Where  a  witness  resides  abroad,  at  so  great  a  distance 
that  a  commission  sent  out  to  examine  him  would  necessarily  occasion  great  delay,  it  is  not 
a  matter  of  course  to  grant  such  commission,  on  the  application  of  the  defendant ;  but  it 
must  be  made  out  to  the  satisfaction  of  the  court,  that  the  evidence  of  the  witness  would  be 
admissible,  and  of  service  to  the  defendant  when  obtained  ;  Lloydv.  Key,  3  Dowl.  Rep.  253. 
And  if  it  appear  to  the  court,  that  a  mandamus  or  commission  to  examine  the  witnesses 
abroad  is  moved  for  to  delay  the  plaintiff,  they  will  grant  the  writ  only  on  bringing  the 
money  into  court ;  Dalton  v.  Lloyd,  1  Gale,  102.  Under  this  statute,  a  commission  to  ex- 
amine witnesses  abroad  may  be  granted,  without  the  usual  clause,  requiring  the  commis- 
sioners to  take  an  oath  as  such,  if  circumstances  be  shown  which  make  it  appear  that  the 
commission  will  be  inoperative,  unless  that  clause  be  omitted ;  Clay  v.  Stephenson,  1  Har.  & 
"W.  409.  6  Nev.  &  M.  318.  3  Ad.  &  E.  807,  S.  C.  And  where  an  ff^'(fa?;i<  in  support  of  an 
application  for  a  commission  to  examine  witnesses  abroad,  stated  that  the  facts  alleged  iu 
the  pleadings  took  place  in  the  presence  of  the  witnesses,  that  they  were  resident  abroad, 
and  that  their  evidence  was  material  and  necessary,  the  court  held  it  to  be  sufficient ;  and 
that  the  affidavit  need  not  state  that  the  evidence  was  admissible,  or  that  the  aj)plii;ation  was 
honA  fide,  and  not  for  delay;  and  also  that  no  affidavit  of  merits  was  necessary:  and  the 
court,  in  granting  such  an  application,  will  not  impose  terms  upon  the  party  applying  ;  Bad- 
deley  v.  Gilmore,  1  Meeson  &  W.  55.  1  Tyr.  &  G.  369.  1  Gale,  410,  S.  C.  But  where  a  rule 
nisi  was  obtained  for  a  commission  to  examine  witnesses  in  Jamaica,  founded  ujion  an  affi- 
davit, stating  that  there  were  several  persons  residing  in  that  island,  but  whose  names  were 
unknown  to  the  deponent,  who  were  cognizant  of  the  facts  on  which  the  issue  was  joined, 
the  court  discharged  the  rule,  on  the  ground  that  the  affidavit  must  either  sjjecify  the  wit- 
nesses by  name,  or  otherwise  describe  them;  Gunter  v.  Mactcar,  (or  M'Kear,)  1  Tyr.  &  G. 
245.     1  Meeson  &  W.  201.     1  Gale,  440.     4  Dowl.  Rep.  722.     12  Leg.  Obs.  213,  S.  C. 

In  an  action  on  a  policy  of  insurance,  a  rule  having  been  obtained  for  a  commission  to 
examine  witnesses  abroad  on  interrogatories,  three  weeks'  time  was  limited  lor  taking  the 
examinations ;  which  proving  insufficient,  the  time  was  afterwards  enlarged  ;  Shovey  v. 
Shehelli,  1  Tyr.  Rep.  505,  (a).  In  a  subsequent  case,  where  the  defendant  had  obtained  a  rule 
for  issuing  a  commission  to  take  interrogatories  in  France,  Lord  Tenterdcti  ?.ii\i\  that  it  would 
be  limiting  the  commission  too  much,  to  make  it  part  of  the  order,  that  it  should  be  returned 
in  three  weeks ;  and  observed,  that  if  it  were  not  returned  in  proper  time,  the  i)laintiff'  might 
apply  that  the  case  should  proceed.     Reynard  v.  Cope,  1  Tyr.  Rep.  505,  (a).     The  witnesses 
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ing  evidence  the  nature  of  the  case  admits  of ;  and  the  witnesses  must  be 
such  as  are  not  interested  in  the  event  of  the  suit.(£?)     But  when  an  objec- 

(d)  Cas.  temp.  Hardw.  358.     4  Bur.  2251.     3  Durnf.  &  East,  27. 

intended  to  be  examined,  were  mentioned  in  the  order.  A  rule  of  court  for  the  examination 
of  witnesses  on  interrogatories  in  a  foreign  country  is  not  an  absolute  stay  of  proceedings, 
but  only  a  limited  one;  Forbes  v.  Wells,  3  Dowl.  Rep.  318.  Wardy.  Grime,  3  Dowl.  Rep. 
318.  9  Leg.  Obs.  321,jt5er  Patieson,  J.  And,  on  an  application  by  the  defendant  for  a  com- 
mission to  examine  witnesses  abroad,  the  court  refused  to  make  it  a  part  of  the  rule,  to  call 
upon  the  plaintiff  to  produce  a  bill  of  exchange  in  his  possession,  at  the  time  of  executing 
the  commission ;  Cunliffe  v.  Whitehead,  3  Dowl.  Rep.  634. ;  and  see  Baddeley  v.  Gilmore,  1 
Meeson  &  W.  55.  1  Gale,  410,  S.  C.  So,  the  court  will  not  stay  the  issuing  of  a  commission 
to  examine  witnesses  abroad,  merely  on  the  ground  that  some  costs  are  due  from  the  plain- 
tiff to  the  defendant  in  equity;  Oitghgan  v.  Parish,  4  Dowl.  Rep.  29.  10  Leg.  Obs.  505,  6, 
S.  C.  And  the  costs  of  executing  a  commission  in  a  foreign  country,  are  costs  in  the  cause, 
unless  some  special  ground  be  laid  for  ordering  otherwise ;  Prince  v.  Samo,  4  Dowl.  Rep.  5. 
10  Leg.  Obs.  238,  S.  G.  per  Coleridge,  J. ;  and  see  Clay  \.  Stephenson,  5  Nev.  &  M.  318.  3  Ad. 
&  E.  807.    1  Har.  &  W.  409,  S.  0. 

The  commission  for  the  examination  of  witnesses  out  of  the  jurisdiction  of  the  court, 
must  be  made  out  by  the  party  obtaining  the  rule  :  and  the  interrogatories  being  prepared, 
engrossed  on  parchment,  and  signed  by  counsel,  should  be  annexed  to  the  commission,  with 
the  cross-interrogatories,  if  any :  after  which  the  same  should  be  forwarded,  with  full  in- 
structions, to  an  agent,  to  be  delivered  to  the  commissioners,  the  time  and  place  for  examin- 
ation being  appointed,  and  notices  thereof  given,  as  directed  by  the  commission;  And  the 
examinations  having  been  taken  in  pursuance  thereof,  the  commission  and  interrogatories, 
with  the  depositions  annexed,  are  returned  to  the  court  in  which  the  action  is  pending,  cer- 
tified under  the  seals  of  the  commissioners ;  and  either  party  will  be  entitled  to  a  copy 
thereof;  Chapm.  Prac.  K.  B.  2  Ed.  242,  246. 

As  to  the  mode  of  examining  witnesses  on  interrogatories,  it  is  declared  by  the  act,  Stat. 
1  W.  IV.  c.  22,  §  7,  to  be  "lawful  for  all  and  every  person  authorized  to  take  the  examina- 
tion of  witnesses  by  any  rule,  order,  writ,  or  commission,  made  or  issued  in  pursuance  of 
that  act,  and  he  and  they  are  thereby  authorized  and  required,  to  take  all  such  examinations 
upon  the  oath  of  the  witnesses,  or  affirmation  in  cases  where  affirmation  is  allowed  by  law 
instead  of  oath,  to  be  administered  by  the  person  so  authorized,  or  by  any  judge  of  the 
court  wherein  the  action  shall  be  depending :  And  if,  upon  such  oath  or  affirmation,  any 
person  making  the  same  shall  wilfully  and  corruptly  give  any  false  evidence,  every  person 
so  offending  shall  be  deemed  and  taken  to  be  guilty  of  perjury,  and  shall  and  may  be  in- 
dicted and  prosecuted  for  such  offence,  in  the  county  wherein  such  evidence  shall  be  given, 
or  in  the  county  of  Middlesex,  if  the  evidence  be  given  out  of  England :  And  that  it  shall 
and  may  be  lawful  for  the  master,  prothonotary,  or  any  other  person  to  be  named  in  any 
such  rule  or  order  as  aforesaid,  for  taking  any  examination  in  pursuance  thereof,  and  he  and 
they  are  thereby  required  to  make,  if  need  be,  a  special  report  to  the  court,  touching  such 
examination,  and  the  conduct  or  absence  of  any  witness  or  other  person  thereon,  or  relating 
thereto  ;  and  the  court  is  thereby  authorized  to  institute  such  proceedings,  and  make  such 
order  and  orders,  upon  such  report,  as  justice  may  require,  and  as  may  be  instituted  and 
made  in  any  case  of  contempt  of  the  court ;"  Stat.  1  W.  IV.  c.  22,  §  8. 

The  party  succeeding  in  the  action  was  not  formerly  entitled  to  the  costs  of  examining  his 
witnesses  on  interrogatories,  or  taking  office  copies  of  depositions ;  but  the  party  whose 
witnesses  were  examined  paid  his  own  expense,  unless  it  Avere  otherwise  expressed  in  the 
rule,  Stephens  v.  Crichton,  2  East,  259  ;  and  see  Hul.  Costs,  2  Ed.  439. :  and  this  held,  as  well 
with  regard  to  witnesses  examined  abroad,  as  in  this  country,  Taylor  v.  Royal  Exchange  As- 
surance Company,  8  East,  393  :  The  reason  was,  that  by  the  practice  of  the  court  of  Chan- 
cery, a  party  applying  for  a  commission  to  examine  witnesses  on  his  behalf,  must  pay  the 
expenses  ;  and  unless  the  courts  of  law  had  adopted  the  same  rule,  with  respect  to  the  party 
applying  for  leave  to  examine  witnesses  abroad  on  depositions,  which  could  not  be  done 
without  the  other  party's  consent,  such  consent  M'ould  never  have  been  given,  but  the  appli- 
cant would  have  been  driven  to  the  expense  of  applying  for  a  commission ;  Same  v.  Same, 
Id.  393,  4.  But,  in  the  Common  Pleas,  where  the  rule  of  court  for  examining  witnesses  by 
commission  expressed  that  the  depositions  of  witnesses  at  Hamburgh  and  Lubeck  were  to  be 
taken,  and  the  commission  was  directed  to  persons  at  Hamburgh,  and  the  costs  were  ordered 
to  abide  the  event  of  the  trial,  the  expenses  of  bringing  witnesses  from  Lubcck  to  Hamburgh 
were  allowed  on  taxation  ;  Muller  v.  Hartshorne,  3  Bos.  &  P.  556.  And  now,  by  the  statute 
1  W.  IV.  c.  22,  §  9,  "the  costs  of  every  rule  or  order  to  be  made  for  the  examination  of 
witnesses,  under  any  commission  or  otherwise,  by  virtue  of  that  act,  and  of  the  proceedings 
thereupon,  shall,  except  in  the  case  thereinbefore  provided  for,  be  costs  in  the  cause,  unless 
otherwise  directed,  either  by  the  judge  making  such  rule  or  order,  or  by  the  judge  before 
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tion  is  made  to  a  witness,  that  admits  of  any  doubt,  the"  courts,  of  late  years, 
have  endeavoured  as  far  as  possible,  consistently  with  the  old  cases,  to  let 
the  objection  go  to  his  credit,  rather  than  his  competency .[e) 

*Written  evidence  is  either  j^ublic  or  private.{a)  Some  public  [  *800  ] 
writings  are  of  record  ;  others,  not  of  record  :  and  public  writings, 
not  of  record,  may  be  distinguished  into  such  as  are  of  a  judicial  nature, 
and  such  as  are  not  judicial.  (6)  Records  are  acts  of  parliament,  or  judgments 
and  recognizances,  &c.  which  are  the  memorials  of  the  legislature,  and  of 
the  king's  courts  of  justice,  preserved  in  rolls  of  parchment ;  and  they  are 
considered  of  such  high  authority,  that  no  evidence  is  allowed  to  contradict 
them.(6')  Letters  patent((^)  also,  judicial  writs,(ee)  and  affidavits,  when  read 
and  filed, (/)  are  considered  as  matters  of  record.  Acts  of  parliament  either 
relate  to  the  kingdom  in  general,  and  are  therefore  called  general  ovj)ublie 
acts,  or  only  to  the  concerns  of  private  persons,  and  a^re  thence  called  pri- 
vate act3.((jr)  Of  the  former,  the  printed  statute  book  is  evidence  ;  but  of 
the  latter,  the  regular  proof  is  by  an  examined  copy,  compared  with  the 
original  in  the  parliament  office  at  Westminster. {Ji)  Of  other  records,  as 
they  cannot  be  removed  from  place  to  place,  copies  are  admitted,  as  the  best 
producible  evidence.(^)    These  copies  are  of  two  kinds  ;  first,  under  seal ; 

(e)  Cas.  temp.  Hardw.  358.  4  Bur.  2251.  3  Durnf.  &  East,  27.  1  Durnf.  &  East,  300  ; 
and  see  the  statute  46  Geo.  III.  c.  37,  for  declaring  the  law  with  respect  to  witnesses  refus- 
ing to  answer.  And  for  the  law  of  evidence  in  general,  and  what  evidence  is  required  in 
particular  cases,  and  the  competency  or  incompetency  of  witnesses,  see  Trials  per  pain ;  Gil- 
bert's Law  of  Euirlenee ;  the  Abridgments  of  Viner  and  Bacon,  tit.  Evidence ;  Conij/n's  Digest, 
tit.  Testmoir/ne ;  Buller^s  Nin  Prius ;  Espinasse's  Nisi  Frius,  Vol.  2,  Part  III.;  and  the  trea- 
tises on  evidence,  by  Peake  and  Phillipps. 

(a)  Gilb.  Evid.  7.  Bui.  Ni.  Pri.  221.  (/;)   1  Phil.  Evid.  6  Ed.  299. 

(c)  Co.  Lit.  117,  h.  260,  a.     Gilb.  Evid.  7.     Bui.  Ni.  Pri.  221. 

(d)  Peake's  Evid,  5  Ed.  32.  (c). 

(ee)  Gilb.  Evid.  40.     Bui.  Ni.  Pri.  234.     1  Ken.  345.    Say.  Rep.  299,  S.  C. 

(/)  2  Wils.  371.  {g)  Gilb.  Evid.  11,  12.     BuL  Ni.  Pri.  222. 

{h)  Gilb.  Evid.  12,  13.  Bui.  Ni.  Pri.  225  ;  but  see  9  Moore,  G4,  as  to  the  eflect  of  an  ad- 
mission, by  the  town  agents  of  the  defendant's  attorney,  that  the  printed  copy  of  a  private 
act  of  parliament  should  be  receivable  in  evidence,  without  formal  proof 

(«■)  Bui.  Ni.  Pri.  226. 

whom  the  cause  may  be  tried,  or  by  the  court."  Since  the  making  of  this  statute,  it  is  dis- 
cretionary with  the  court,  whether  they  will  allow  the  expenses  of  foreign  witnesses  brought 
over  for  the  purposes  of  a  cause,  or  only  the  costs  of  a  commission;  M'- Alpine  v.  Poles, 
{Powles,  or  Coles,)  1  Cromp.  &  M.  795.  3  Tyr.  Rep.  871.  2  Dowl.  Rep.  299.  7  Leg  Obs.  11, 
12;  S.  C.  Excheq.  And  the  costs  of  a  commission  to  examine  a  witness  abroad,  are  not  al- 
lowed to  the  party  who  obtains  the  commission,  although  successful  in  the  action,  where  the 
examination  is  more  peculiarly  for  his  benefit ;  Bridges  (or  Brydges)  v.  Fisher,  1  Bing.  N.  R. 
510.  1  Scott,  485.  1  Hodges,  36,  S.  C.  But  in  order  to  review  a  taxation  by  the  master,  for 
disallowing  the  expenses  of  detention  of  a  foreign  witness  in  this  country,  it  should  be  siiown 
that  the  master  did  not  exercise  his  discretion  on  tlie  subject,  after  special  grounds  for  the 
allowance  had  been  laid  before  him;    While  v.  Mm/or,  5  Tyr.  Rep.  487. 

As  the  depositions  on  interrogatories,  however,  are  only  taken  de  bene  esse,  it  is  enacted 
by  the  above  statute,  stat.  1  W.  IV.  c.  22,  §  10,  that  "no  examination  or  deposition,  to  be 
taken  by  virtue  of  that  act,  shall  be  read  in  evidence  at  anv  trial,  without  the  consent  of  the 
party  against  whom  the  same  maybe  offered,  unless  it  shall  appear  to  tiie  satisfaction  of  the 
judge,  that  the  e.xaminant  or  deponent,  is  beyond  the  jurisdiction  of  the  court,  or  dead,  or 
unable,  from  permanent  sickness,  or  other  permanent  infirmity,  to  attend  the  trial ;  in  all  or 
any  of  which  cases,  the  examinations  and  depositions,  certified  under  the  hand  of  the  com- 
missioners, master,  prothonotary,  or  other  person  taking  the  same,  shall  and  may,  witliout 
proof  of  the  signature  to  such  certificate,  be  received  and  read  in  evidence,  saving  all  just 
excei)tions."  And  it  has  been  holden,  that  witnesses,  examined  under  a  judge's  order,  in 
expectation  of  their  going  abroad,  are  examined  as  much  for  one  side  as  the  other;  and 
either  party  may  use  their  evidence  at  the  trial,  if  it  be  shown  that  the  witnesses  are  abroad : 
but  this  must  be  proved  ;  and  the  statement  in  their  depositions,  that  they  are  going  abroad, 
is  not  suflScient  for  this  purpose ;  Proctor  v.  Lainson,  7  Car.  &  P.  629. 
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and  secondly,  not  under  seal.(^)  Copies  under  seal  are  called  exemplifica- 
tions, and  are  of  higher  credit  than  any  sworn  copy.(^)  Exemplifications 
are  twofold  ;  first,  under  the  great  seal ;  or  secondly  under  the  seal  of  the 
court  :{k)  The  former  are  of  themselves  records  of  the  greatest  validity. (A;) 
But  when  a  record  is  exemplified  under  the  great  seal,  it  must  be  either  a 
record  of  the  court  of  Chancery,  or  sent  for  into  Chancery,  which  is  the 
centre  of  all  the  courts,  by  writ  of  certiorari;  and  from  thence  the  subject 
receives  a  copy,  under  the  attestation  of  the  great  seal.(/)  The  second  sort 
of  copies  under  seal  are  exemplifications  under  the  seal  of  the  court  :(m) 
and  these  are  of  higher  credit  than  a  sworn  copy.(w)  Copies  not  under 
seal  are  of  two  sorts ;  first,  sworn  copies ;  and  secondly,  office  copies. (w) 
But  the  copy  of  a  copy  is  no  evidence^  it  not  being  the  best  the  nature  of 
the  case  admits  of.(o) 

With  regard  to  office  copies,  a  difference  is  taken  between  a  copy  authen- 
ticated by  a  person  trusted  for  that  purpose,  which  is  evidence  without 
further  proof,  and  a  copy  given  out  by  an  officer  of  the  court,  who  is  not 
trusted  for  that  purpose,  which  is  not  evidence,  without  proving  it  to  have 
been  actually  examined.(jD)  Thus,  the  chirograph  of  a  fine  is  evidence 
of  such  fine ;  because  the  chirographer  is  appointed  to  give  out  copies  of 
the  agreements  between  the  parties,  that  are  lodged  of  record  :(j))  But 
where  a  fine  is  to  be  proved  with  proclamations,  (as  it  must  be 
[  *801  ]  to  bar  a  stranger,)  *the  proclamations  must  be  examined  with 
the  roll ;  for  though  the  chirographer  is  authorized  by  the  com- 
mon law  to  make  out  copies  for  the  parties,  of  the  fine  itself,  yet  he  is 
not  appointed  by  the  statutes  to  copy  the  proclamations,  and  therefore 
his  indorsement  on  the  back  of  the  fine  is  not  binding. («)  So,  when  a 
deed  is  enrolled,  the  indorsement  of  the  enrolment  is  evidence,  without 
further  proof  of  the  deed  ;  because  the  officer  is  entrusted  to  authenticate 
such  a  deed  by  enrolment ;  but  if  the  officer  of  the  court  make  out  a  copy, 
when  he  is  not  entrusted  for  that  purpose,  it  ought  to  be  proved  to  have 
been  examined.(6)  And  the  enrolment  of  a  lease,  under  the  statute  1  &  2 
Geo.  IV.  c.  52,  §  8,  is  not  admissible  as  evidence  of  the  deed,  without 
proof  of  the  execution.(c)  The  office  copies  of  depositions  are  evidence 
in  Chancery ;  but  not  at  common  law,  without  examination  with  the  roll : 
for  though  that  court  have,  for  their  own  convenience,  empowered  their 
officers  to  make  out  such  copies  as  should  be  evidence,  yet  the  particular 
rules  of  that  court  are  not  taken  notice  of  by  the  courts  of  common  law ; 
and  therefore  they  are  not  evidence  in  those  courts. (c^) 

Public  writings,  of  a  judicial  nature,  not  of  record,  are  judgments  in 
the  House  of  Lords  ;{e)  proceedings  in  Chancery ;(/)  sentences  in  the 

(k)  Gilb.  Evid.  19.     Bui.  Ni.  Pri.  226. 

{I)  Gilb.  Evid.  19,  20.  (m)  Id.  20.     Bui.  Ni.  Pri.  227,  8. 

(«)  Id.  24.     Bui.  Ni.  Pri.  228. 

(o)  Id.  10.     Bui.  Ni.  Pri.  226. 

Ip)  Id.  25.     Bui.  Ni.  Pri.  229. 

(a)  Gilb.  Evid.  26,  7.     Bui.  Ni.  Pri.  230.  (b)  Id.  25,  6.     Bui.  Ni.  Pri.  229. 

(c)   Ry.  &  Mo.  339. 

{d)  Bill  Ni.  Pri.  229.  And  see  further,  as  to  depositions,  Gilb.  Evid.  60,  &c.  Bnl.  Ni. 
Pri.  239,  &c.  2  Esp.  Ni.  Pri.  4  Ed.  257,  8,  9.  Peake's  Evid.  5  Ed.  57,  &c.  1  Phil.  Lvid.  6 
Ed.  345,  &c.  ;  374,  &c. 

(e)  Gilb.  Evid.  18.     Peake's  Evid.  5  Ed.  36.     1  Phil.  Evid.  6  Ed.  376.     Cowp.  17. 

(/)  Gilb.  Evid.  47,  &c.  Bui.  Ni.  Pri.  235,  &c.  2  Esp.  Ni.  Pri.  4  Ed.  253,  &c.  Peake's 
Evid.  5  Ed.  53,  &c.  1  Phil.  Evid.  6  Ed.  373,  &c.  4  Barn.  &  Ores.  25.  6  Dowl.  &  Ryl. 
127,  S.C.  ^ 
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ecclesiastical  courts, (^)  courts  of  admiralty, (/i)  and  foreign  courts  ;(^) 
judgments  in  inferior  courts,  not  of  record  •,{k)  rules  of  court ;(//)  affidavits, 
not  filed  ;{m)  inquisitions,(/i)  and  awards, (o)  &c. :  to  which  may  be  added, 
the  books  of  the  quarter  sessions,(/?)  and  books  kept  by  the  clerk  of  the 
judgments, (y)  and  other  officers  of  the  courts,(r)  and  the  prison  books  of 
the  King's  Bench  and  Fleet  prisons. (.s')[a]  Public  writings,  not  judicial, 
are  the  journals  of  the  lords  or  commons  ;[t)  the  London  Gazette,  for  acts 
of  state,  such  as  the  king's  proclamations,  and  addresses  to  the  crown, 
&c. ;  domesday  book  ;  surveys  of  ecclesiastical  benefices,  «&c. ;  the  pope's 
bull,  and  license,  on  questions  respecting  tithes,  or  the  appropriation  of 
benefices  ;  the  ancient  books  of  the  heralds'  office,  and  their  visitation 
books  of  counties,  on  questions  of  pedigree  ;  books  of  history, 
to  prove  matters  relating  to  the  *kingdom  in  general ;  parish  [  *802  ] 
registers,(«)  of  christenings,  marriages,  and  burials  ;  rate  books, 
or  books  for  parish  indentures  ;  rolls  of  courts  baron  •,{b)  ancient  terriers, 
or  surveys  of  parishes  or  manors,  which  are  either  ecclesiastical  or  tem- 
poral ;  corporation  books  ;(c)  and  public  books  of  the  Navy  office.  Custom 
house, (tZ)  Stamp  and  Post  offices, (c^)  Bank,{d)  South  Sea  house, (c^)  Last 
India  company,(c^)  &c.  With  regard  to  the  proof  of  entries  in  public 
books,  it  is  now  clearly  settled,  that  whenever  an  original  is  of  a  public 
nature,  and  admissible  in  evidence,  an  examined  copy  will  equally  be  ad- 
mitted.((^)  This  rule  is  necessary,  as  well  for  the  security  of  the  docu- 
ment, as  for  the  convenience  of  the  public.  But  when  the  original  is  of 
a  private  nature,  a  copy  will  not  be  evidence,  unless  the  original  be  lost 
or  destroyed,  or  in  the  possession  of  the  adverse  party. (/) 

Written  evidence,  of  a  private  nature,  is  either  of  deeds  under  seal,  or 
agreements,  &c.  not  under  seal  (gg)  and  it  is  either  in  the  possession  of  a 
party  to  the  suit,  or  his  adversary,  or  of  a  third  person. [b]  When  deeds  or 
writings  are  in  the  possession  of  the  party  he  may  produce  them,  proving, 

(ff)  2  Esp.  Ni.  Pri.  4  Ed.  259,  &c.  Peake's  Evid.  5  Ed.  67,  8.  1  Phil.  Evid.  6  Ed.  317, 
322,  &c.  376,  &c. 

(A)  Peake's  Evid.  5  Ed.  69,  70.     1  Phil.  Evid.  6  Ed.  327,  &c. 

(t)   1  Phil.  Evid.  6  Ed.  331,  &c.  379,  80 ;  and  see  3  East,  221.     2  Stark.  Ni.  Pri.  6. 

(k)  Com.  Dig.  tit.  Evidence,  C.  1.  2  Blac.  Rep.  836;  and  see  Peake's  Evid.  5  Ed.  72,  3. 
1  Phil.  Evid.  6  Ed.  360,  376.     2  Stark.  Ni.  Pri.  473. 

(11)  Ante,  490.  (m)   1  M'Clel.  &  Y.  383. 

(n)  1  Phil.  Evid.  6  Ed.  355,  6;    372.  (o)  Id.  360,  61 ;  380,  81. 

(p)  Ante,  593.  (q)  Ante,  556. 

(r)  Append.  Intro.  [s)  Ante,  352. 

(0  Gilb.  Evid.  18.     Peake's  Evid.  5  Ed.  52,  3.     1  Phil.  Evid.  6  Ed.  386,  7. 

(a)  Ante,  593,  4. 

(b)  Ante,  594,  5;  and  see  Gilb.  Evid.  73.  Bui.  Ni.  Pri.  247.  2  Esp.  Ni.  Pri.  4  Ed.  264. 
Peake's  Evid.  5  Ed.  85.     1  Phil.  Evid.  6  Ed.  397,  8. 

(c)  Ante,  595,  6. 

(d)  Ante,  593.  And  see  further,  as  to  evidence  of  public  writings,  not  judicial,  Gilb.  Evid. 
73,  &c.     Rul.  Ni.  Pri.  247,  &c.     2  Esp.  Ni.  Pri.  4  Ed.  264,  &c.     Peake's  Evid.  5  Ed.  77,  &c. 

1  Phil.  Evid.  6  Ed.  383,  &c.,  and  as  to  the  inspection  of  public  writings,  in  general,  see 
Peake's  Evid.  5  Ed.  89,  &c.     1  Phil.  Evid.  6  Ed.  405,  &c.     Ante,  593,  &c. 

(e)  3  Salk.  154.     Comb.  337.     Skin,  383,  S.  C. ;  and  see  1  Phil.  Evid.  6  Ed.  404,  5. 
(/)   1  Phil.  Evid.  6  Ed.  405. 

(^^r)  As  to  the  evidence  of  private  writings,  see  Gilb.  Evid.  77,  &c.     Bul.Ni.  Pri.  249,  &c. 

2  Esp.  Ni.  Pri.  4  Ed.  270,  &c.  Peake's  Evid.  5  Ed.  93,  &c.  1  Phil.  Evid.  6  Ed.  417,  &c. 
And  for  the  cases  in  which  the  parties  are  compellable  to  produce  them,  see  1  Phil.  Evid.  6 
Ed.  419,  &c.     Ante,  487,  590,  &c. 

[a]  See  1  Greenl.  on  Evid.  ^  471,  &c. 

[b]  See  1  Greunl.  on  Evid.  |  557,  &c. 
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when  necessary,  that  they  were  duly  executed :  And  no  question  can  he 
asked,  as  to  what  the  party  has  said  of  the  contents  of  a  written  instrument, 
without  the  production  of  the  instrument,  or  unless  the  non-production  of 
it  be  accounted  for.(/i)  When  deeds  or  writings  are  in  the  possession  or 
power  of  the  adverse  party,  there  are  in  general  no  means,  at  law,  of  com- 
pelling him  to  produce  them  ;(z)  but  the  practice  in  such  case  is  to  give 
him,  or  his  attorney,  a  regular  notice  to  produce  the  original  :(/c)  not  that, 
on  proof  of  the  notice,  he  is  compellable  to  give  evidence  against  himself, 
but  the  consequence  will  merely  be,  that  if  they  are  not  produced,  the 
other  party,  who  has  done  all  in  his  power  to  supply  the  best  evidence, 
will  be  allowed  to  go  into  evidence  of  an  inferior  kind,  and  may  read  an 
examined  copy,  or  give  parol  evidence  of  the  contents. (?)  And  where  A. 
bound  himself  as  surety  for  B.,  to  pay  C.  the  balance  of  an  account  between 
B.  and  C.  within  a  certain  time  after  notice,  it  was  holden,  in  an  action 

by  C.  against  A.,  that  parol  evidence  of  such  notice  could  not  be 
[  *803  ]   *given,  without  proof  of  the  usual  notice  to  produce  it.(a)    There 

are  three  descriptions  of  cases,  where  notice  to  produce  an  instru- 
ment is  unnecessary  :  first,  where  the  instrument  produced,  and  that  to  be 
proved,  are  duplicate  originals  ;(5)  secondly,  where  the  instrument  to  be 
proved  is  a  notice  to  quit,  or  notice  of  the  dishonour  of  a  bill  of  ex- 
change ;(<?)  thirdly,  where  from  the  nature  of  the  action,  the  defendant  has 
notice  that  the  plaintiff  means  to  charge  him  with  the  possession  of  the 
instrument,  in  which  case  it  is  not  necessary  to  give  him  any  other  notice 
than  the  action  itself  supplies. (fZ)  In  an  action  of  trover  therefore,  for  a 
bond,  or  bills  of  exchange,  &c.  though  it  was  formerly  the  practice  to  give 
notice  to  produce  them  at  the  trial,(e)  yet  such  notice  is  now  holden  to  be 
unnecessary :(/)  And  the  principle  of  the  rule  requiring  notice,  does  not 
apply  to  the  case  where  a  party  to  the  suit  has  fraudulently  got  possession  of 
a  written  instrument  belonging  to  a  third  person  ;  as  where  a  witness  was 
called  on  the  part  of  the  defendant  to  produce  a  letter  written  to  him  by 
the  plaintiff,  and  it  appeared  that,  after  the  commencement  of  the  action, 
he  had  given  it  to  the  plaintiff;  in  this  case,  though  a  notice  to  produce  had 
not  been  given,  parol  evidence  of  the  contents  was  admitted,  because  the 
paper  belonged  to  the  witness,  and  had  been  secreted  in  fraud  of  the  suh~ 
poena.{g)  But  an  examined  copy  of  a  letter,  containing  notice  of  the  dis- 
honour of  a  bill  of  exchange,  which  is  not  produced,  nor  the  subject-mat- 
ter of  the  action,  is  not  admissible  without  notice  to  produce  the  letter  sent. 
1  Mood.  &  M.  31. 

When  a  notice  is  required,  it  need  not  be  given  to  the  defendant  himself, 

(h)  Ry.  &  Mo.  187.     1  Car.  &  P.  558,  S.  C. 

(i)  1  Phil.  Evid.  6  Ed.  419,  421.  In  Equity,  however,  a  party  interested  in  docnments,  in 
the  custody  of  his  adversary,  is  entitled  to  their  production.  1  Younge  &  J.  28;  and  see 
Id.  175. 

{k)  Append.  Chap.  XXXV.  |  1 ;  and  see  Peake's  Evid.  5  Ed.  103,  &c.  1  Phil  Evid.  6  Ed. 
421,  2.     1  Car.  &  P.  199. 

(I)   1  Phil.  Evid   6  Ed.  421,  2. 

(a)  2  Starii.  Ni.  Pri.  174;  and  see  12  East,  237.     2  Moore,  349.    Ante,  335. 

(6)   2  Campb.  110.     Anst.  82,  83  ;  366. 

(c)  7  Moore,  112.     3  Brod.  &  Bing.  288,  S.  C. 

(d)  1  Phil.  Evid.  6  Ed.  423,  4 ;  and  see  6  Barn.  &  Cres.  398,  9,  per  Bayleij,  J. 

(e)  1  Esp.  Rep.  50. 

(/)   4  Taunt.  868,  per  Gibhs,  J. 

Iff)  4  Esp.  Rep.  256 ;  and  see  Peake's  Evid.  5  Ed.  95.  Id.  Append,  p.  xxxi.  xxxii.  S.  C. 
1  Phil.  Evid.  6  Ed.  424,  5. 
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even  in  penal  actions  ;{h)  notice  to  his  attorney  or  agent  being  deemed  suf- 
ficient.(7;)  But,  in  an  action  by  the  pLaintiffs  A.  and  B.,  as  assignees  of  C, 
against  E.,  a  notice  to  produce  a  document,  entitled  "A.  and  B.  assignees 
of  C.  and  D.  against  E."  is  insufficient,  although  A.  and  B.  are  in  fact  the 
assignees  of  C.  and  T).{i)  And  a  notice  served  on  the  wife  of  the  defend- 
ant's attorney  at  his  lodgings,  to  produce  a  lease,  on  the  evening  before  the 
trial,  is  too  short.(/c)  So,  at  the  assizes,  a  notice  to  produce  given  in  the 
assize  town  is  not,  it  seems,  sufficient ;  because  it  is  to  be  presumed,  that  the 
party  who  comes  from  a  distance  may  have  left  his  papers  at  home.(?Z)  But 
if  a  party  to  a  cause,  Avho  is  abroad,  employs  an  attorney  to  conduct  it,  he 
will  be  presumed  to  have  left  in  the  hands  of  that  attorney,  all  papers 
material  to  the  cause ;  and  therefore  if  on  the  loth  of  December,  between 
the  hours  of  five  and  six  in  the  afternoon,  notice  is  given  to  his  attorney  to 
produce  a  paper  material  to  the  cause,  and  the  trial  comes  on  on  the  15th  of 
December,  this  notice  to  produce  is  sufficient ;  and  if  the  paper  be  not  pro- 
duced, the  other  party  may  give  secondary  evidence  of  its  contents. (wi) 

*The  regular  time  of  calling  for  the  production  of  papers,  is 
not  until  the  party  who  requires  them  has  entered  upon  his  case ;  [  *804  ] 
and  till  that  period  arrives,  the  other  party  may  refuse  to  produce 
them  ;  and  there  can  be  no  cross-examination  as  to  their  contents,  although 
the  notice  to  produce  them  is  admitted  :(«)  And  if  one  party  call  for  papers 
in  the  possession  of  the  other,  but,  when  they  are  produced,  decline  using 
them,  the  mere  calling  for  them  will  not  make  them  evidence  for  the  ad- 
verse party.  (J)  If,  however,  the  party  who  has  called  for  papers  inspect 
them,  he  thereby  makes  them  evidence  for  the  other  party,  although  he  has 
not  used  them  himself  in  evidence.(c)  And  if  a  paper  be  put  into  the  hands 
of  a  witness  to  refresh  his  memory,  the  counsel  on  the  opposite  side  have  a 
right  to  see  it ;  but  if  it  be  merely  given  him  to  prove  a  hand-writing  to  it, 
they  have  not.{d)  If  a  defendant  call  on  the  plaintiff  to  produce  at  the  trial 
a  deed  in  his  custody,  to  which  the  plaintiff  is  a  party,  and  under  which  he 
claims  a  beneficial  estate,  it  is  not  necessary  that  the  defendant  should  call 
the  attesting  Avitness  to  prove  the  due  execution  of  the  deed,  when  pro- 
duced :[e)  but  in  other  cases,  the  execution  ought  to  be  regularly  proved  by 
the  party  who  offers  the  instrument,  as  part  of  his  evidence  in  the  cause. (/) 
When  a  party,  in  compliance  with  the  notice,  produces  the  written  instru- 
ment in  his  possession,  he  is  entitled  to  have  the  whole  read:(/)  and  if  a 
writing  produced  refer  to  others,  with  such  particularity  as  to  make  it  ne- 
cessary to  inspect  them,  that  the  sense  may  be  complete,  or,  referring  to 
other  writings,  adopt  them  as  part  of  its  own  meaning,  he  may  insist  on 
having  these  also  read  in  evidence.(^)  If  a  written  paper  be  given  in  evi- 
dence, the  judge  may  order  it  to  be  impounded;  but  he  cannot  order  any 
paper  to  be  impounded,  which  is  not  given  in  evidence  :  It  is  not  enough, 
that  it  be  in  court,  in  possession  of  one  of  the  witnesses. (M) 

(/()  3  Durnf.  &  East,  306.  (i)  2  Stark.  Ni.  Pri.  17. 

(k)   1  Stark.  Ni.  Pri.  283  ;  and  see  5  Esp.  Rep.  46.     2  Cliit.  Rep.  403,  4. 
(11)   2  Car.  &  P.  127,/w  Scarlett,  ar<j.  (w)   Id.   126. 

(a)  2  Stark.  Ni.  Pri.  22,  3  ;  49.  (b)   1  Esp.  Rep.  210. 

(c)  5  Esp.  Rep.  235  ;  and  see  1  Phil.  Evid.  G  Ed.  422,  3.     1  Car.  &  P.  10. 

(d)  1  Car.  &  P.  582. 

{e)  3  Taunt.  GO  ;  and  see  2  Moore,  513.     Gow,  26.     6  Moore,  347.     3  Brod.  &  Ring.  139, 
S.  C.  6  Barn.  &  Cres.  28. 

(/)    1  I'hil.  Evid.  6  Ed.  432  ;  but  see  3  Stark.  Ni.  Pri.  74. 

(g)  4  Esp.  Rep.  21.     5  Esp.  Rep.  246.     1  Campb.  171.     1  Phil.  Evid.  G  Ed.  433. 

(hh)   1  Car.  &  P.  521. 
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On  a  notice  to  produce  papers,  if  they  are  not  produced,  this  circumstance 
affords  no  legal  ground  for  any  inference  respecting  their  contents,  but 
merely  entitles  the  opposite  party  to  prove  their  contents  by  an  examined 
copy,  or  parol  evidence. (z)  And  where  the  plaintiff  had  lost  his  part  of  an 
agreement  under  seal,  after  it  had  been  duly  stamped ;  and,  at  the  trial  of  an 
action  on  the  agreement,  the  defendant,  upon  notice,  produced  his  part  un- 
stamped, and  the  plaintiff,  the  draft  of  the  agreement ;  the  court  of  Common 
Pleas  held,  that  the  defendant's  part,  unstamped,  might  be  received  in  evi- 
dence, (/c)  But  before  secondary  evidence  can  be  admitted,  it  ought  to  be 
clearly  shown,  that  the  writing  required  is  in  the  possession  of  the 
[  *805  ]  other  party,(Z)  and  that  a  notice  to  produce  it  has  been  *regularly 
served  ;{a)  it  not  being  sufficient  that  the  attorney  admits  the  re- 
ceipt of  it.  (6)  And,  in  order  to  let  in  secondary  evidence  of  a  letter,  the 
notice  to  produce  must  specify  the  letter  intended ;  notice  to  produce  all 
letters,  &c.  not  being  deemed  sufficient. (<?)  But  where  a  sheriff's  warrant 
to  levy  execution  had,  after  the  levy,  been  returned  by  the  bailiff  to  the 
under-sheriff,  while  the  sheriff  was  yet  in  office ;  and  the  bailiff,  on  being 
called  as  a  witness,  did  not  produce  it ;  the  court  of  Common  Pleas  held, 
that  proof  of  notice  to  the  sheriff's  attorney  to  produce  it,  was  sufficient 
to  entitle  the  party  to  give  parol  evidence  of  its  contents. (c?)  The  notice 
to  produce  may  be  proved  by  a  duplicate  original,  (e)  without  notice  to  pro- 
duce the  other  original  :{e)  and  slight  evidence  is  sufficient  in  many  cases 
to  raise  a  presumption  that  the  writing  is  in  the  possession  of  a  party, 
when  it  exclusively  belongs  to  him,  and  ought  regularly  to  be  in  his  pos- 
session, according  to  the  usual  course  of  business. (/)  If  a  paper  be  traced 
to  the  hands  of  the  agent  of  a  party  in  a  suit,  and  notice  has  been  given 
to  such  party  to  produce  it,  he  is  bound  to  do  so,  and  the  other  side  are 
not  bound  to  call  the  agent :  and  if  he  has  delivered  it  to  the  stamp  office, 
to  get  certain  duties  allowed,  and  does  not  tell  the  party  serving  the  notice 
to  produce  of  that  circumstance,  parol  evidence  of  the  contents  may  be 
given.(^) 

When  a  deed  or  other  writing,  necessary  to  be  produced  on  the  trial  of 
a  cause,  is  in  the  possession  or  power  of  a  third  person,  the  legal  process 
for  compelling  him  to  produce  it,  is  by  suing  out  a  writ  of  subpoena  ad  tes- 
tificandum; which  is  also  the  mode  of  enforcing  the  personal  attendance 
of  witnesses,  when  required  to  give  parol  or  unwritten  evidence.  This  is 
a  judicial  writ,  issued  on  proper  prcecipe,{h)  commanding  them  to  appear 
at  the  trial,  to  testify  what  they  know  in  the  cause,  on  the  part  of  the 
plaintiff  or  defendant,  as  the  case  is,  under  the  penalty  of  one  hundred 
pounds  each.(u)  Four  witnesses  only  can  be  put  in  one  writ  of  subpoena;{kk) 

(i)  3  Campb.  363  ;  and  see  1  Car.  &  P.  139,  161,  282. 
(k)  3  Bing.  292. 

(l)  Ry.  &  Mo.  18;  and  see  1  Car.  &  P.  135,  326.  2  Barn.  &  Cres.  494.  3  Dowl.  &  Ryl. 
669,  S.  C. 

(a)  1  Phil.  Evid.  6  Ed.  422 ;  and  see  Ry.  &  Mo.  47.     1  Car.  &  P.  188,  S.  C. 

(b)  1  Esp.  Rep.  216. 

(c)  Ry.  &  Mo.  341  ;  and  see  1  M'Clel.  &  Y.  139.  (d)  3  Bing.  164. 

(e)  1  Esp.  Rep.  455.  4  Esp.  Rep.  203.  1  Phil.  Evid.  6  Ed.  427,  8  ;  and  see  7  Moore,  112. 
3  Brod.  &  Bing.  288,  S.  C.     Ante,  35,  335,  803. 

(/)   1  Phil.  Evid.  6  Ed.  422. 

iff)  1  Car.  &  P.  582.  And  see  further,  as  to  notice  to  produce  deeds  and  writings,  &c. 
Peake's  Evid.  5  Ed.  93,  4;   103,  4,  &c.     1  Phil.  Evid.  6  Ed.  421,  &c. 

(A)  Append.  Chap.  XXXV.  i  3,  7.  (ii)  Id.  3  4. 

(kk)  Cowp.  846.  \  J         -i 
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and  therefore  it  is  frequently  necessary  to  have  several  writs,  which  are 
signed  and  sealed.  The  name  of  a  witness,  though  not  in  the  original 
subpoena,  may  it  seems  be  inserted  therein  at  any  time,  if  he  have  been 
regularly  served  with  a  copy.(?/)  And  if  a  cause  appointed  for  one  sit- 
ting be  made  a  remanet,  the  subpoena  must  be  re-sealed,  and  re- 
served :(m)  it  having  been  determined,  that  Avhere  a  *notice  in  [  *806  ] 
writing  is  given  in  such  case  for  the  last  sitting,  instead  of  a 
subpoena,  the  court  will  not  grant  an  attachment  thereon,  against  the  wit- 
ness for  non-attendance. (««•) 

If  a  witness  have  in  his  possession  any  deeds  or  writings,  Avhich  it  is 
deemed  necessary  to  produce  at  the  trial,  there  should  be  a  special  clause 
inserted  in  the  subpoena,  called  a  duces  tecum,  commanding  the  witness  to 
brintr  them  with  him. [bb)  The  writ  of  subpoena  duces  tecum  is  the  regular 
and  established  process  of  the  court ;  and  though  it  was  formerly  doubted,((?) 
yet  it  is  now  settled,  that  this  process  is  of  compulsory  obligation  on  tlic 
witness,  to  produce  the  deeds  or  writings  required  of  him,  which  he  has  in 
his  possession,  and  which  he  has  no  lawful  or  reasonable  excuse  for  with- 
holding; of  the  validity  of  which  excuse,  the  court,  and  not  the  witness, 
is  to  judge. (f?)  And  a  person  in  possession  of  any  paper,  who  is  served 
with  a  subpoena  duces  tecum,  is  bound  to  produce  it,  whether  the  paper 
belong  to  him  or  not  ;{e)  or  though  there  be  a  regular  way  prescribed  by 
law  for  obtaining  it.(/)  The  court  however,  in  all  such  cases,  will  exer- 
cise their  discretion,  in  deciding  what  papers  shall  be  produced,  and  under 
what  qualifications,  as  respects  the  interest  of  the  witness.(/) 

The  subpoena  being  issued,  a  copy  thereof  should  be  made  for  each  wit- 
ness, and  personally  delivered  to  him,(^)  a  reasonable  time  before  the  day 
of  trial ;  for  witnesses  ought  to  have  a  convenient  time,  to  put  their  own 
affairs  in  such  order,  as  that  their  attendance  upon  the  court  may  be  of  as  lit- 
tle prejudice  to  themselves  as  possible:(/i)  and  notice  in  London,  at  two  in  the 
afternoon,  for  the  witness  to  attend  the  sittings  at  Westminster  i\\^i  evening, 
has  been  held  to  be  too  short.(z')  Where  the  witness  lives  within  the  weekly 
bills  of  mortality,  it  is  usual  to  leave  a  shilling  with  the  copy  of  the  subpoena; 
but  where  he  lives  at  a  greater  distance,  he  is  not  obliged  to  attend,  unless 
his  reasonable  expenses  are  paid  or  tendered  him,  not  only  for  going  to,  but 
also  for  returning  from  the  trial ;  and  when  less  is  oifered,  the  witness  is  not 
obliged  to  trust  to  the  court's  allowing  him  more  when  he  comes  to  the  book, 
for  perhaps  the  party  may  not  call  him,  and  then  it  may  be  diffi- 
cult for  him  to  get  home  again. (A;)  And  when  an  *officer  of  the  [  *80T  ] 
court  is  served  with  a  subpoena  duces  tecum,  to  produce  a  judg- 

(//)  HoltNi.  Pri.  525. 

(to)  Sgdenhnm  v.  Rand^  T.  24  Geo.  IIT.  K.  B. 

{an)  Si/dcnkam  v.  Hand,  T.  24  Geo.  HI.  K.  B.     Gillet  v.  Maivman,  T.  47  Geo.  III.  C.  P. 

{bb)  Append.  Chap.  XXXV.  §  7;  and  see  Clerk's  Manual,  31.  Thcs.  Brev.  304.  Off. 
Brcv.  385. 

(c)   1  Esp.  Rep.  405.     4  Esp.  Rep.  43.  {d)  9  East,  473. 

((?)  6  Esj).  Rep.  116 ;  and  see  1  Caitipb.  14.  Holt  Ni.  Pri.  241,  in  nods.  Ry.  &  Mo.  64. 

(/)  Holt  Ni.  Pri.  239.  3  Stark.  Ni.  Pri.  140.  And  see  further,  as  to  the  subpoena  duces 
tecum,  Peake's  Evid.  5  Ed.  106,  7.  1  Phil.  Evid.  6  Ed.  418,  19.  See  also  slat.  5  Geo.  IV.  c. 
106,  g  1,  for  compelling  the  attendance  of  witnesses,  residing  out  of  the  jurisdiction  of  the 
courts  of  Great  Sessions  in  Wales. 

(ff)  2  Str.  1054.  (A)   1  Str.  510. 

(i)  Id.  ibid,  and  see  5  Esp.  Rep.  46.     2  Chit.  Rep.  403,  4.     Ante,  803. 

(k)  2  Str.  11 50.  13  East,  16,  (a),  S.  C. ;  more  fully  stated,  1  Blac.  Rep.  36;  1  H.  Blac.  49. 
2  Chit.  Rep.  201.     But  a  witness  who  is  subpccnacd  by  a  defendant  indicted  for  a  conspiracy, 
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ment  book,  if  the  personal  attendance  of  the  olSicer  be  necessary,  he  must  be 
informed  so,  or  the  court  will  not  grant  an  attachment. (a)  It  was  not  for- 
merly necessary,  upon  summoning  a  witness  before  commissioners  of  bank- 
rupt, to  be  examined  touching  the  bankrupt's  effects,  to  tender  him  the  ex- 
penses of  his  journey  beforehand  ;  though  if  he  were  in  fact  without  the 
means  of  taking  the  journey,  it  might  have  been  an  excuse  for  not  obeying 
the  summons. (6)  The  rule  was,  that  the  witness  must  attend,  and  was  en- 
titled to  have  his  reasonable  expenses,  to  be  settled  by  the  commissioners.(<?(?) 
But,  by  the  statute  6  Geo.  IV.  c.  lQ,{dd)  "where  any  person  known  or  sus- 
pected to  have  any  estate  of  the  bankrupt  in  his  possession,  or  who  is  sup- 
posed to  be  indebted  to  the  bankrupt,  shall  be  summoned  to  attend  before 
the  commissioners,  every  such  person  shall  have  such  costs  and  charges  as 
the  said  commissioners  in  their  discretion  shall  think  fit ;  and  every  witness 
summoned  to  attend  before  the  commissioners,  shall  have  his  necessary 
expenses  tendered  to  him,  in  like  manner  as  is  now  by  law  required,  upon 
service  of  a  subpoena,  to  a  witness  in  an  action  at  law." 

A  witness  attending  on  a  subpoena  is,  we  have  seen,(g)  privileged  from 
arrest.[A]  But  if  he  neglect  to  attend,  without  having  a  sufficient  excuse, 
he  is  liable  to  be  proceeded  against  three  ways ;  first,  by  attachment,  for 
a  contempt  of  the  process  of  the  court ;(/)  secondly,  by  special  action  on 
the  case  for  damages,  at  common  law;((7)  and  thirdly,  by  action  on  the 
statute  5  ^Uz.  c.  9.  §  12,  for  the  penalty  of  ten  pounds,  and  also  for  the 

is  compellable  to  give  evidence,  though  such  defendant  refuse  to  pay  his  expenses ;  and  the 
indictment  having  been  removed  by  certiorari,  and  coming  down  to  the  assizes  as  a  civil 
record,  does  not  make  any  difference  in  this  respect.     1  Car.  &  P.  322. 

(a)  2  Chit.  Rep.  403. 

(b)  8  East,  319.  (cc)   2  Rose,  15. 
(dd)  ^  35 ;  and  see  stat.  1  Jac.  I.  c.  15,  |  11.     3  Geo.  IV.  c.  81,  ^  2. 

(e)  Ante,  195,  6,  &c.  Peake's  Evid.  5  Ed.  198,  9. 

{/)   1  Str.  510.    2  Str.  810,  1054,  1150.     Cowp.  386.     Doug.  861.     Ante,  119. 

Iff)  Doug.  561. 

[a]  "  Witnesses  as  well  as  parties  are  protected  from  arrest,  while  going  to  the  place  of 
trial,  while  attending  there  for  the  purpose  of  testifying  in  the  cause,  and  while  returning 
home,  eundo  morando  et  rcdeundo.  A  subprona  is  not  necessary  to  protection,  if  the  wit- 
ness have  consented  to  go  without  one ;  nor  is  a  writ  of  protection  essential  for  this  purpose  ; 
its  principal  use  being  to  prevent  the  trouble  of  an  arrest,  and  an  application  for  discharge, 
by  showing  it  to  the  arresting  officer ;  and  sometimes,  especially  where  a  writ  of  protection 
is  shown,  to  subject  the  officer  to  punis'  ment  for  contempt.  Preventing,  or  using  means  to 
prevent,  a  witness  from  attending  court,  who  has  been  duly  summoned,  is  also  punishable 
as  a  contempt  of  court.  On  the  same  principle,  it  is  deemed  as  a  contempt  to  serve  process 
upon  a  witness  even  by  summons,  if  it  be  done  in  the  immediate  or  constructive  presence  of 
the  court  upon  which  he  is  attending ;  though  any  service  elsewhei-e,  without  personal  re- 
straint, it  seems,  is  good.  But  this  freedom  from  arrest  is  a  personal  privilege,  which  the 
party  may  waive,  and  if  he  willingly  submits  himself  to  the  custody  of  the  officer,  he  cannot 
afterwards  object  to  the  imprisonment,  as  unlawful.  The  privilege  of  exemption  from  arrest 
does  not  extend  only  through  the  whole  sitting  or  term  of  the  court,  at  which  the  witness  is 
summoned  to  attend,  but  it  continues  during  the  space  of  time  necessarily  and  reasonably 
employed  in  going  to  the  place  of  trial,  staying  there  until  the  trial  is  ended,  and  returning 
home  again.  In  making  this  allowance  of  time,  the  courts  are  disposed  to  be  liberal ;  but 
unreasonable  loitering  and  deviation  from  the  way  will  not  be  permitted.  But  a  witness  is 
not  privileged  from  arrest  by  his  bail,  on  his  return  from  giving  evidence  ;  and  if  he  has 
absconded  from  his  bail,  he  may  be  retaken,  even  during  his  attendance  at  court." 

"  This  privilege  is  granted  in  all  cases,  where  the  attendance  of  the  party  or  witness  is 
given  in  any  matter  pending  before  a  lawful  tribunal  having  jurisdiction  of  the  cause. 
Thus,  it  has  been  extended  to  a  party  attending  on  an  arbitration,  under  a  rule  of  court;  or 
on  the  execution  of  a  writ  of  inquiry,  to  a  bankrupt  and  witnesses,  attending  before  the 
commissioners  on  notice,  and  to  a  witness  attending  before  a  magistrate,  to  give  his  depo- 
sition under  an  order  of  court."     1  Greenl.  on  Evid.  ^  31G,  317. 
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further  recompence  given  by  that  statute,  if  it  has  been  previously  assessed 
by  the  court  out  of  which  the  process  issued.(^)  An  attachment  lies 
against  an  attorney  in  the  cause,  for  not  attending  upon  a  subpoena,  to 
give  evidence  of  collateral  facts  ;(/i)  and  it  may  be  even  had  against  a  peer 
of  the  realm. (z)  Also,  by  the  mutiny  act,(/c)  "  all  witnesses  duly  sum- 
moned by  the  judge  advocate,  or  person  officiating  as  such,  who  shall  not 
attend  on  courts  martial,  shall  be  liable  to  be  attached  in  the  court  of 
King's  Bench,  &c.  upon  complaint  made  to  the  said  court,  in  like  manner 
as  if  such  witness  had  refused  to  attend  on  a  trial,  in  any  criminal  pro- 
ceeding in  that  court."  But  in  order  to  ground  this  summary  mode  of 
proceeding,  it  is  necessary  to  prove  that  the  witness  was  personally  served, 
a  sufficient  time  before  the  trial, (^)  and  that  his  reasonable  expenses  were 
paid  or  tendered  him.(m)  The  motion  for  an  attachment  against  a  person 
suhpoenaed  as  a  witness,  for  not  attending,  should,  as  in  other 
cases  of  contempt,  be  brought  ^forward  as  soon  as  possible  :  and  [  *808  ] 
therefore  the  court  refused  an  attachment  in  5i7ar?/|term,  for  non- 
attendance  at  the  preceding  summer  assizes,  and  left  the  party  to  his 
civil  remedy. (a) 

In  the  Common  Pleas,  it  was  not  formerly  usual  for  the  court  to  grant 
an  attachment  against  a  witness,  for  non-attendance  upon  a  subpoena  :\^\\ 
but  the  party  aggrieved  was  left  to  his  remedy  by  action. (6)  And  in  a 
late  case,  that  court  refused  an  attachment  against  a  witness,  who  being 
subpoenaed  without  particular  notice  when  the  cause  would  come  on,  left 
the  court  to  attend  to  urgent  business ;  the  cause  having  been  tried  in  his 
absence,  and  the  plaintifl'  nonsuited  for  want  of  his  evidence.((?)  So,  an 
attachment  was  refused,  where  the  witness  Avas  induced  to  leave  the  court, 
by  the  representation  of  the  adverse  attorney.(t/)     So,  where  the  witness 

{g)  Doug.  561.     (A)  2  Str.  810.  2  Ld.  Raym.  1528.  S.  C.  Cowp.  845;  but  see  .3Bur.  1687. 
\i)  Say.  Rep.  50.     1  Wils.  3.32.  S.  C,  but  vide  ante^  192. 

\Jc)   7  &  8  Geo.  IV.  c.  4,  ^  28.  {I)  2  Str.  1054. 

(m)  Id.  1150.   1  Blac.  Rep.  36.     8  East,  323.     13  East,  16,  (a). 

(a)  V.  St.  Leger,  H.  37  Geo.  III.  K.  B. 

(b)  Barnes,  33,  35,  497.    Pr.  Reg.  435.  1  H.  Blac.  49,  and  see  13  East,  16,  [a).   Ante,  4T;). 

(c)  5  Tauut.  260.  {d)  Id.  262. 

[a]  "Where  a  witness  lias  been  duly  summoned,  and  his  fees  paid  or  tendered,  or  the 
])ayment  or  tender  waived,  if  he  wilfully  neglects  to  appear,  he  is  guilty  of  a  contempt  of  the 
process  of  court,  and  may  be  proceeded  again-t  b}^  an  attachment.  It  has  sometimes  been 
held  necessary  that  the  cause  should  be  called  on  for  trial,  the  jury  sworn,  and  tlie  witness 
called  to  testify;  but  the  better  opinion  is,  that  the  witness  is  to  be  deemed  guilty  of  con- 
tempt whenever  it  is  distinctly  shown  that  he  is  absent  from  court  with  intent  to  disobey 
the  writ  of  subpauia ;  and  that  the  calling  of  him  in  court  is  of  no  other  use  than  to  obtain 
clear  evidence  of  liis  having  neglected  to  ajjpear  ;  but  that  it  is  not  necessary,  if  it  can  be 
clearly  shown  by  other  means  that  he  has  disobeyed  the  order  of  court.  An  attachment  for 
contempt  proceeds  not  upon  the  ground  of  any  damage  sustained  by  an  individual,  but  is 
instiluled  to  vindicate  the  dignity  of  the  court;  and  it  is  said,  that  it  must  be  a  perfectly 
clear  case  to  call  for  the  e.xercise  of  this  extraordinary  jurisdiction.  The  motion  for  an  at- 
tiichmeut  should  thercfoi'e  be  brought  forward  as  soon  as  possible,  and  the  party  applying 
must  show,  by  affidavits  or  otherwise,  that  the  subpoena  was  seasonably  and  personally- 
served  on  the  witness,  that  his  fees  were  paid  or  tendered,  or  the  tender  expressly  waived, 
and  that  every  thing  has  been  done  which  was  necessary  to  call  for  his  attendance.  But  if 
it  appears  that  the  testimony  of  the  witness  could  not  have  been  material,  the  rule  for  an 
attachment  will  not  be  granted.  If  a  case  of  palpable  contempt  is  shown,  such  as  an  ex- 
press and  positive  refusal  to  attend,  the  court  will  grant  an  attachment  in  the  first  instance ; 
otherwise,  the  usual  course  is  to  grant  a  rule  to  show  cause.  It  is  hardly  necessary  to  add 
that  if  a  witness,  being  present  in  court,  refuses  to  be  sworn  or  to  testify,  he  is  guilty  of 
contempt.  In  all  cases  of  contempt,  the  punishment  is  by  fine  and  imprisonment,  at  the 
discretion  of  the  court.''     Greenl.  on  Evid.  ^  319. 
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resided  twenty  four  miles  from  the  assize  town,  and  his  expenses  Avere  not 
tendered  to  him  till  the  evening  before  the  trial,  the  court  would  not  grant 
an  attachment. (ee)  So,  an  attachment  was  refused,  against  a  witness, 
who  omitted  to  attend  a  trial,  after  being  served  on  the  3d  of  July,  with 
a  subpoena  dated  the  18th  of  June,  and  calling  on  him  to  attend  on  the 
2d  of  Juhj.{ff)  So,  the  court  will  not  entertain  a  motion  for  an  attach- 
ment, where  more  than  a  term  has  elapsed  since  the  service  of  the  suh- 
poena.[gg)  And,  in  general,  they  will  not  grant  an  attachment  against 
a  witness  for  not  appearing  to  give  evidence,  unless  a  clear  case  of  con- 
tempt be  made  out  against  him.(A)  An  attachment,  however,  was  granted 
against  a  witness,  where,  after  a  subpoena  served  on  him,  he  attended  in 
court,  and  during  the  opening  of  the  plaintiff's  case,  thinking  he  was  not 
able  to  prove  a  particular  fact,  he  left  the  court,  and  the  plaintiff  was  non- 
suited for  want  of  his  evidence,  (t) 

It  has  been  ruled  at  nisi  prius,  that  no  action  lies  against  a  witness  for 
non-attendance,  unless  the  cause  has  been  called  on,  and  jury  sworn. (A;) 
But  the  propriety  of  this  doctrine  was  questioned  by  the  court  in  a  subse- 
quent case ;  by  which  it  seems,  that  a  party  who  is  subpoenaed  to  attend 
as  a  witness,  is  guilty  of  a  contempt,  by  neglecting  to  attend,  although 
the  cause  be  not  called  on  for  trial. (/)  The  counsel  for  the  plaintiff  has 
the  right,  on  a  cause  being  called  on,  to  have  a  witness  called  on  his  sub- 
poena, without  swearing  the  jury :  1  Moody  &  M.  115.  And  though  the 
court  of  Common  Pleas,  in  one  case,(??«)  would  not  grant  an  attachment 
against  a  witness,  where  the  affidavit  did  not  state  that  he  was  duly  called 
on  his  subpoena  at  the  trial,  yet  from  a  subsequent  case(w.)  it  seems,  that 
whenever  it  is  distinctly  shown,  that  the  party  meant  to  disobey  the  order 
of  the  court,  he  is  guilty  of  a  contempt ;  and  that  the  calling  of  the  wit- 
nesses upon  his  subpoena,  is  only  for  the  purpose  of  obtaining 
[  *809  ]  clear  evidence  of  his  having  *neglected  to  appear  ;  but  that  it  is 
not  necessary,  if  it  can  be  clearly  shown  by  other  means,  that 
the  party  has  disobeyed  the  order  of  the  court. 

^Vhen  the  witness  is  detained  in  prison,  a  habeas  corpus  ad  testifican- 
dum[a)[_A]  is  necessary,  to  bring  him  up  ;  for  which  an  application  is  made 
to  the  court  or  a  judge,  upon  an  affidavit(i)  sworn  to  by  the  party  apply- 
ing,((?)  stating  that  he  is  a  material  witness,  and  willing  to  attend  •,[d)  and  if 
he  be  at  a  distance,  the  court  will  expect  it  to  be  specially  shown  how  he  is 
material. (g)  Upon  this  application,  the  court  in  their  discretion  will  make  a 
rule,  or  the  judge,  if  he  think  proper,  will  grant  his  j^ai  for  the  writ,  which 
is  then  sued  out,  signed  and  sealed :  And  the  court  of  King's  Bench,  in  one 
instance,  issued  a  writ  of  habeas  corpus  ad  testificandum,  to  bring  up  a 
prisoner  to  give  evidence  before  an  election  committee  of  the  House  of 
Commons,  on  affidavit  of  service  of  a  rule  to  show  cause  on  the  different 
persons  concerned,  no  cause  being  shown. (/)     But  doubts  having  arisen, 

(ce)  6  Taunt.  9.     1  Marsh.  410,  S.  C.  (/)  1  Bing.  366.  8  Moore,  387,  S.  C. 

\gg)  3  Bing.  223.  {h)  6  Taunt.  9.     Ante,  479. 

(i)  3  Moore,  579;  and  see  3  Barn.  &  Aid.  598.     4  Barn.  &  Aid.  202. 

{k)  Peake's  Cas.  Ni.  Pri.  3  Ed.  85.  {I)  3  Barn.  &  Aid.  598. 

(m)  3  Moore,  222.  (ra)  3  Barn.  &  Aid.  GW,per  Best,  J. 

(a)  Append.  Chap.  XXXV.  I  10.  {b)  Id.  §  8.                       (c)  Fort.  396. 

[d)  Cowp.  672.  Per  Cur.  H.  20,  Geo.  III.  K.  B.  Rex  v.  Murray,  M.  26  Geo.  III.  K.  B. 
Peake's  Evid.  5  Ed.  198. 

(e)  Standard  v.  Baker,  M.  26  Geo,  III.  K.  B.  {/)  4  East,  587. 

[a]  See  1  Greenl.  on  Evid.,  ^312. 


OF  WITNESSES.  809 

whether  the  justices  of  his  majesty's  courts  of  record  at  Westminster  had 
power  to  award  writs  of  habeas  corpus,  for  Lringiiig  persons  detained  in 
custody,  under  civil  or  criminal  process,  hefore  courts  martial,  commission- 
ers of  bankrupt,  commissioners  for  auditing  the  public  accounts,  or  other 
commissioners  acting  under  commission  or  warrant  from  his  majesty ;  it  was 
enacted,  by  the  statute  43  Geo.  III.  c.  140,  that  "it  shall  be  lawful  for  any 
judge  of  his  majesty's  court  of  King's  Bench  or  Common  Pleas  respectively, 
or  for  any  baron  of  his  majesty's  court  of  Exchequer,  of  the  degree  of  the 
coif,  at  his  discretion,  to  award  a  writ  or  writs  of  habeas  corpus,  for  bring- 
ing any  prisoner  or  prisoners  detained  in  any  gaol  or  prison,  in  that  part  of 
the  united  kingdom  of  Grreat  Britain  and  Ireland  called  England,  be- 
fore any  court  martial,  or  before  any  commissioners  of  bankrupt,(^^)  com- 
missioners for  auditing  the  public  accounts,  or  other  commissioners  acting 
by  virtue  or  under  the  authority  of  any  commission  or  warrant  from  his 
majesty,  his  heirs  or  successors,  for  trial,  or  to  be  examined  touching  any 
matter  depending  before  such  courts  martial  or  commissioners  respectively; 
and  the  like  proceedings  shall  be  had  upon  such  writ  or  writs  of  habeas 
corpus,  so  to  be  awarded  as  aforesaid,  as  by  law  may  now  be  had  upon 
writs  of  habeas  corpus,  for  bringing  persons  detained  in  gaol  before  magis- 
trates or  courts  of  record,  for  such  purposes  as  aforesaid."  The  applica- 
tion for  a  habeas  corpus,  under  this  statute,  ought  to  be  made  to  a  judge 
out  of  court. (A) 

And,  by  the  statute  44  Geo.  III.  c.  102,  for  the  more  effectual  adminis- 
tration of  justice  in  England  and  Ireland,  by  the  issuing  of  writs  of  habeas 
corpus  ad  testificanduni  in  certain  cases  ;  "it  shall  be  lawful  for 
any  *judge  of  his  majesty's  courts  of  King's  Bench  or  Common  [  *810  ] 
Pleas  of  England  and  Ireland  respectively,  or  any  baron  of  his 
majesty's  court  of  Exchequer,  of  the  degree  of  the  coif,  in  England,  or 
any  baron  of  his  majesty's  court  of  Exchequer  in  Ireland,  or  any  justice 
of  oyer  and  terminer  or  gaol  delivery,  being  such  judge  or  baron  as  afore- 
said, at  his  discretion,  to  award  a  writ  or  writs  of  habeas  corpus,  for  bring- 
ing any  prisoner  or  prisoners  detained  in  any  gaol  or  prison,  before  any 
of  the  said  courts,  or  any  sitting  of  7iisi  prius,  or  before  any  other  court 
of  record  in  the  said  parts  of  the  said  united  kingdom,  to  be  there  ex- 
amined as  a  witness  or  witnesses,  and  to  testify  the  truth  before  such 
courts,  or  any  grand,  petit,  or  other  jury,  in  any  cause  or  causes,  matter 
or  matters,  civil  or  criminal  depending  or  to  be  inquired  into  or  determined 
in  any  of  the  said  courts :  And  that  every  justice  of  great  sessions  in 
Wales,  and  in  the  county  palatine  of  Chester,  shall  have  the  like  author- 
ity, within  the  limits  of  his  jurisdiction. "(a)  But  a  habeas  corpus  ad  testi- 
ficandum will  not  lie,  to  bring  up  a  prisoner  of  war  :{b)  And  where  the 
application  for  it  appeared  to  be  a  mere  contrivance,  to  remove  a  prisoner 
in  execution,  the  court  refused  to  grant  it.(c)  The  writ  being  sued  out, 
should  be  left  with  the  sheriff,  or  other  officer  in  whose  custody  the  wit- 

(ff)  For  the  mode  of  bringing  bankrupts,  when  in  custody,  before  commissioners,  to  be 
examined,  vide  ante,  p.  202.  .^^ 

(/i)   2  Miuilo  &  Sel.  582.  ^\ 

(a)  Aud  see  the  statutes  45  Geo.  III.  c.  92,  ^  3,  4,  for  compelling  the  attendance  of  wit- 
nesses, to  give  evidence  in  criminal  {)rosi!cutions,  in  every  part  of  the  united  kingdom ;  and 
55  Geo.  III.  c.  157,  for  the  better  examination  of  witnesses,  in  the  courts  of  equity  in /reianrf. 

(b)  Doug.  419,  and  see  6  Durnf  &  East,  497.     7  Durnf.  &  East,  745. 

(c)  3  Bur.  1440. 
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ness  is  detained,  who  will  bring  him  up,  on  being  paid  his  reasonable 
charges.  (<^) 

AVhen  a  material  witness  is  going  or  resides  abroad,  so  that  he  cannot 
attend  at  the  trial,  the  party  requiring  his  testimony  may  move  the  court 
in  term  time,  or  apply  to  a  judge  in  vacation, (e)  on  a  proper  affidavit,(/) 
for  a  rule  or  order  to  have  him  examined  on  interrogatories  de  bene  esse,(gg) 
before  one  of  the  judges  of  the  court,  if  he  reside  in  town,  or  if  in  the 
country  or  abroad,  before  commissioners  specially  appointed,  and  ap- 
proved of  by  the  opposite  party. (A7a)[a]  The  rule  or  order  for  this  pur- 
pose cannot  be  obtained  without  consent;  the  depositions  of  witnesses  upon 
interrogatories  not  being  the  best  existing  evidence  the  nature  of  the  case 
admits  of :  for  though  cross  interrogatories  may  be  filed,  yet  the  full  bene- 
fit of  a  cross  examination  cannot  be  supplied  by  depositions  :(i)  and  there- 
fore, without  the  consent  of  the  defendant,  the  court  on  motion  will  not 
give  the  plaintiff  leave  to  examine  an  attesting  witness  to  a  deed  upon  in- 
terrogatories, and  to  give  such  examination  in  evidence  at  the  trial,  on 
the  ground  that  he  is  incapable  through  illness  of  attending  in  person,  and 

that  he  is  not  likely  to  recover  so  as  to  be  able  to  attend,  not- 
[  *811  ]  withstanding  it  also  appears  *by  the  afiidavit,  that  the  defendant 

had  at  one  time  admitted  the  execution  of  the  deed ;  nor  will 
they,  on  these  grounds,  grant  a  rule  for  dispensing  with  the  attendance  of 
such  witness  at  the  trial. (a)  The  court,  however,  will  do  every  thing  in 
their  power  to  make  the  parties  consent,  when  necessary ;  as  by  putting 
off  the  trial,  at  the  instance  of  the  defendant,  if  the  plaintiff  will  not  con- 
sent ;{b)  and  if  the  defendant  refuse,  the  court  will  not  give  him  judgment 
as  in  case  of  a  nonsuit.  In  the  Exchequer,  the  court  will  grant  a  com- 
mission to  examine  a  witness  who  is  in  this  country,  on  an  affidavit  of  his 
being  under  a  necessity  of  going  abroad  before  the  day  of  trial  although 
the  cause  be  not  at  issue,  and  the  answer  has  not  come  in.(c)  And  in  that 
court,  on  a  bill  filed  by  underwriters  for  a  commission  to  examine  wit- 
nesses abroad,  to  prove  the  circumstances  under  which  a  ship  had  been 
condemned  and  sold,  as  not  worth  repair ;  the  court  held,  that  an  affidavit 
of  the  plaintiff's  solicitor,  stating  his  information  and  belief  that  there 
were  several  witnesses  abroad  whose  testimony  was  necessary  for  the 
plaintiff's,  to  be  sufficient,  though  it  did  not  state  any  grounds  for  his  be- 
lief. 1  Younge  &  J.  578. 

The  rule  or  order  being  obtained,  for  the  examination  of  witnesses  on  in- 
terrogatories, a  commissionidd)  issues,  when  necessary ;  and  interrogato- 
ries{ee)  which  ought  not  to  be  leading,  are  prepared,  and  copied,  and  signed 

(c?)  1  Cromp.  3  Ed.  242,  244.  Qu.  whether  the  officer  may  not  require  an  indemnity^  against 
the  prisoner's  escape  ?  Id.  ibid. 

{e)  Append.  Chap.  XXXV.  §  14.  (/)  Id.  I  11. 

{gg)  Id.  I  12,  13,  15. 

(hh)  1  Cromp.  3  Ed.  224,  Append.  Chap.  XXXIY.  |  16;  and  see  2  Price,  166,  1T2 ;  8 
Price,  290,  as  to  the  practice  of  the  court  of  Exchequer,  in  granting  the  defendant  a  com- 
mission to  examine  witnesses  abroad. 

(i)  Barnes,  447.  {a)  4  Taunt.  46  ;  and  see  2  Chit.  Rep.  199. 

(6^  Cowp.  174.     Doug.  419  ;  and  see  1  Bos.  &  Pul.  210.     Ante,  770. 

(c)  1  Price,  449 ;  and  see  id.  381,  as  to  the  costs  of  witnesses  in  that  court. 

[dd)  Append.  Chap.  XXXV.  ^  17  ;  and  for  the  oath  of  the  witnesses,  commissioners,  and 
clerks  see  id.  §  18, 19,  20. 

(ee)  Append.  Chap.  XXXV.  §  21,  2,  24. 

[a]  See  1  Greenl.  on  Evid.  &c.  320. 
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by  a  counsel  or  Serjeant :  This  done,  a  copy  of  the  interrogatories  is  given  to 
the  opposite  attorney,  with  notice  of  the  time  when  the  witness  is  to  be  exa- 
mined, in  order  that  he  may  file  cross  interrogatories,(/)  if  he  think  pro- 
per. At  the  time  appointed,  the  witness  is  taken,  with  tlie  interrogatories, 
to  the  judge's  chambers,  or  before  the  commissioners  appointed  by  the  rule 
or  order,  where  he  is  examined  ;  and  his  depositions  l)eing  taken  and  sworn 
to,  copies  are  made  out,  and  delivered  to  the  party  requiring  them.  It  is  no 
objection  to  the  proceedings  under  a  commission  to  examine  witnesses 
abroad,  that  a  clerk  to  the  plaintiff's  attorney  is  appointed  one  of  the  com- 
missioners, and  settled  the  draft  of  the  depositions  of  one  of  the  plaiutifi"'s 
witnesses. ( (7)  And  where  a  commission  directed  the  commissioners  to  exa- 
mine the  Avitnesses  on  interrogatories,  and  to  reduce  the  examinations  into 
writing  in  the  English  language,  and  send  the  same  to  England,  and  to 
swear  an  interpreter,  to  interpret  the  depositions  of  such  witnesses  as  did 
not  understand  the  English  language ;  and  it  appeared  by  the  return  tliat  the 
depositions,  in  the  first  instance,  were  reduced  into  writing  in  t\\c foreign 
language,  and  translated  by  the  interpreter  into  the  English  language,  within 
an  interval  of  six  weeks  ;  the  court  held,  that  the  commission  was  well  exe- 
cuted, by  the  commissioners  returning  the  depositions,  so  translated  into 
the  English  language.(7i) 

As  the  depositions,  however,  are  only  taken  de  bene  esse,  they  cannot 
be  made  use  of,  if  the  witness  should  happen  to  be  in  this  country  at  the 
time  of  the  trial.(^)  And,  to  entitle  a  party  to  read  depositions  taken  upon 
interrogatories,  it  is  not  sufiicient  to  show  that  the  witness  is  a 
seafiiring  *man,  and  that  he  lately  belonged  to  a  vessel  lying  in  [  *812  ] 
the  river  Thames,  without  proving  that  any  efforts  had  recently 
been  made  to  find  him. (a)  But  the  rule  is  not  to  be  taken  so  strictly,  as 
to  render  it  absolutely  necessary  that  a  witness  who  is  about  to  go  abroad, 
should  be  on  his  voyage  when  the  trial  comes  on :  If  the  ship  has  sailed, 
though  it  may  have  put  back,  or  if  the  witness  be  on  board  and  the  ship 
ready  to  sail,  though  prevented  by  contrary  winds,  that  it  seems  would  be 
Sufiicient.(6)  A  copy  of  the  deposition  of  a  witness  examined  upon  interro- 
gatories at  the  chief  justice's  chambers,  signed  by  the  chief  justice,  and 
delivered  out  by  his  clerk,  must  be  taken  primd  facie  to  he  a  correct  copy 
of  what  has  been  sworn  by  such  witness ;  nor  need  the  original  examina- 
tion be  produced,  unless  some  suspicion  of  forgery  be  thrown  upon  the 
signature  of  the  deponent. (c)  And  depositions  taken  under  an  old  com- 
mission, may  it  seems  be  admitted,  without  producing  the  commission,  as 
it  may  be  presumed  to  be  lost ;  but  it  is  otherwise  in  the  case  of  a  recent 
transaction,  where  the  depositions  have  been  lately  taken :  In  the  latter 
case,  the  commission  should  be  produced ;  but  there  is  no  occasion  to  pro- 
duce the  bill  and  answer  upon  which  it  was  founded,  provided  the  autho- 
rity under  which  the  depositions  were  taken,  be  produced  :{d)  If  the  master 
of  a  vessel,  examined  on  interrogatories,  refer  to  his  log  book,  the  parts 
referred  to  may  be  read  as  part  of  his  depositions. (c)  And  if  one  of  the 
questions  refer  to  a  letter,  the  letter  must  be  produced,  or  the  whole  of 

(/)  /(/.  §  23.  („)  4  Moore,  424. 

(h)  4  Barn.  &  Aid.  377. 

(i)  2Salk.  691.  12  Mod.  493;  and  see  Bui.  Ni.  Pri.  239.  iCampb.  172.  1  Chit.  Rep.  89,  (a). 

ia)   1  Campb.  171.  (6)  6  Esp.  Rep.  92. 

(c)  1  Campb.  101.    Willis,  on  Interrogatories,  27.  (d)  6  Esp.  Rep.  85. 

(e)  1  Campb.  171. 
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the  examination  will  be  rejected  ;  the  party  cannot  abandon  the  particular 
question  only.(/)  When  a  witness  is  examined  on  interrogatories  by  the 
plaintiff,  and  cross  interrogatories  on  the  part  of  the  defendant,  although 
it  should  appear,  when  his  evidence  is  read  at  the  trial,  that  he  was  an  in- 
terested witness,  and  ought  to  have  been  released,  his  evidence  notwith- 
standing may  be  read,  without  proving  him  to  have  been  released,  previ- 
ous to  such  examination  :  The  objection  is  too  late  at  the  trial ;  and  should 
have  been  made  at  the  time  he  was  examined  :[g)  or  the  court  should  be 
moved  to  suppress  the  deposition,  if  it  be  illegally  or  irregularly  taken, 
without  staying  till  it  be  produced  at  nisi  prius.{hh)  And  where  rules  of 
court  had  been  obtained  for  examining  Avitnesses  on  interrogatories,  by 
both  the  plaintifiF  and  defendant,  with  liberty  to  each  to  exhibit  cross  in- 
terrogatories ;  and  one  of  the  rules  ordered,  that  the  interrogatories,  de- 
positions, &c.  so  taken,  should  be  admitted,  read,  and  given  in  evidence 
at  the  trial  of  the  cause,  saving  all  just  exceptions  ;  it  seems  that  the  plain- 
tifiF is  entitled  to  make  use  of  answers  to  interrogatories  which  had  been 
exhibited  on  behalf  of  the  defendant,  although  the  plaintiff  had  not  exa- 
mined such  witnesses  on  cross  interrogatories  :  And  the  court 
[  *813  ]  held,  that  if  the  plaintiff  read  the  answers  *to  interrogatories 
put  by  the  defendant,  he  cannot  object  to  the  admissibility  of 
some  of  the  answers,  because  they  referred  to  written  documents  which 
were  not  produced. (a) 

The  party  succeeding  is  not  entitled  to  the  costs  of  examining  his  wit- 
nesses on  interrogatories,  or  taking  office  copies  of  depositions ;  but  the 
party  whose  witnesses  are  examined  pays  his  own  expense,  unless  it  be 
otherwise  expressed  in  the  rule. (6)  And  this  holds  as  well  with  regard  to 
witnesses  examined  abroad,  as  in  this  country  :(c)  The  reason  is,  that  by 
the  practice  of  the  court  of  Chancery,  a  party  applying  for  a  commission 
to  examine  witnesses  on  his  behalf,  must  pay  the  expenses ;  and  unless 
the  courts  of  law  adopted  the  same  rule,  with  respect  to  the  party  apply- 
ing for  leave  to  examine  witnesses  abroad  on  depositions,  which  cannot 
be  done  without  the  other  party's  consent,  such  consent  would  never  be 
given,  but  the  applicant  would  be  driven  to  the  expense  of  applying  for 
a  commission. ((i)  But,  in  the  Common  Pleas,  where  the  rule  of  court  for 
examining  witnesses  by  commission,  expressed  that  the  depositions  of  wit- 
nesses at  Hamburgh  and  Luheck  were  to  be  taken,  and  the  commission 
was  directed  to  persons  at  Hamburgh^  and  the  costs  were  ordered  to  abide 
the  event  of  the  trial,  the  expenses  of  bringing  witnesses  from  Luheck  to 
Hamburgh  were  allowed  on  taxation. (e)  The  defendant  having  put  off 
the  trial,  on  the  terms  that  a  witnesses,  who  was  going  abroad,  should  be 
examined  on  interrogatories,  the  court  of  King's  Bench  held,  that  the 

(/)  5  Esp.  Rep.  246. 

{g)  Holt  Ni.  PH.  485.  And  see  further,  as  to  interrogatories  at  law,  and  the  depositions 
thereon,  Willis  on  Interrogatories,  24,  &c. 

{hh)  Per  Cur.  M.  20  Geo.  III.  K.  B. 

(a)  Ry.  &  Mo.  203.     1  Car.  &  P.  606,  S.  C. 

{b)  2  East,  259.  In  E.  24  Geo.  III.  K.  B.  Master  Forster,  on  being  asked  by  the  court, 
said  that  costs  of  examining  witnesses  on  interrogatories,  were  always  borne  by  the  party 
obtaining  the  rule  for  that  purpose ;  and  did  not  abide  the  event  of  the  cause,  unless  it  was 
80  ordered  by  the  court.  This  case  was  cited  by  the  court,  as  showing  the  rule,  in  2  East, 
259;  and  see  HuUock  on  Costs,  2  Ed.  439. 


(c)  8  East,  393.  (d)  Id.  393,  4. 

(e)  3  Bos.  &  Pul.  556. 
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plaintiff  having  detained  the  witness  until  the  trial,  after  be  had  been 
examined  on  interrogatories,  and  cross  examined  l^y  the  defendant,  was 
entitled  to  the  costs  of  the  detention ;  but  that  the  defendant  was  entitled 
to  deduct  his  costs  of  the  interrogatories  for  cross  examining  the  witness. (/) 
By  the  statute  13  Geo.  III.  c.  63,  §  44,  it  is  enacted,  that  "  when  and  as 
often  as  the  East  India  company,  or  any  person  or  persons  shall  commence 
and  prosecute  any  action  or  suit,  in  law  or  equity,  for  which  cause  bath 
arisen  in  India,  against  any  other  person  or  persons,  in  any  of  his  majesty's 
courts  at  Westminster,  it  shall  and  may  be  lawful  for  such  courts  respec- 
tively, upon  motion  there  to  be  made,  to  provide  and  award  such  writ  or 
writs,  in  the  nature  of  a  mandamus  or  commission,  as  therein  mentioned, 
for  the  examination  of  witnesses ;  and  such  examination  being  didy  returned, 
shall  be  alloAved  and  read,  and  shall  be  deemed  good  and  competent  evi- 
dence, at  any  trial  or  hearing  between  the  parties  in  such  cause 
or  action. "(^)  These  writs  have  been  *accordingly  issued  in  [  *814  ] 
several  cases  in  the  King's  Bench  ;(a)  and  in  one  of  them,(i)  the 
motion  being  made  on  the  last  day  of  term,  the  court  awarded  such  a  writ, 
dven  before  issue  joined.  And  the  court  of  Common  Pleas,  in  a  late 
case,  granted  a  mandamas  to  the  court  in  India,  to  examine  witnesses  on 
behalf  of  the  defendant  in  a  civil  action. (c) 

-  When  a  witness  is  sent  for  from  abroad  bond  fide,  for  the  purpose  of  the 
cause,  and  not  for  any  other  purpose,  or  for  any  other  action,  it  is  in  the 
discretion  of  the  master  in  the  King's  Bench,  or  prothonotaries  in  the 
Common  Pleas,  to  allow  the  costs  of  bringing  him  over,  and  of  sending 
him  back,  as  well  as  the  expense  of  maintaining  him  here  ;  whether  he 
•were  sent  for  and  arrived  before, (cZ)  or  after  the  commencement  of  the 
action  :{e)  And  where  a  foreigner,  being  in  this  country  before  the  com- 
mencement of  an  action,  has  been  detained  to  give  evidence  upon  a  trial, 
the  courts  will  allow  the  costs  of  detaining  him,  computed  from  the  day  of 
the  writ  sued  out,  to  the  day  of  trial. (/)[!]  So,  where  the  captain  of  a 
merchant's  ship,  domiciled  in  this  country,  was  detained  by  the  plaintiff 
for  a  considerable  time,  to  give  evidence  in  a  cause,  before  it  was  at  issue, 
the  court  of  King's  Bench  held,  that  the  master  was  at  liberty,  in  taxing 
the  costs,  to  allow  the  expense  of  maintaining  the  witness  during  such 

m  1  Chit.  Rep.  89. 

(ff)  For  the  form  of  a  rule  for  the  examination  of  Avitnesses  in  India,  on  this  statute,  see 
Apyiend.  Chap.  XXXV.  §  26,  for  the  affidavit  in  support  thereof,  id.  ^  25;  and  for  the  man- 
damus  thereon,  id.  §  27.  And  see  the  statutes  24  Geo.  III.  c.  25,  for  establishing  a  court  of 
judicature,  for  the  more  speedy  and  effectual  trial  of  persons  accused  of  offences  committed 
in  the  East  Indies ;  §  78,  81,  and  42  Geo.  III.  c.  85,  by  which  oflfences  committed  by  persons 
employed  in  any  public  service  abroad,  may  be  prosecuted  in  the  court  of  King's  Bench  in 
England ;  g  1 ;  and  that  court  is  authorized  on  motion  to  award  a  writ  of  mandamus  to  any 
court  of  judicature,  or  the  Governor,  &c.,  of  the  country  where  the  offence  was  committed, 
to  obtain  proof  of  the  matters  charged;  §  2,  and  may  order  an  examination  on  interroga- 
tories de  bene  esse^  where  viva  voce  evidence  cannot  conveniently  be  had,  §  3 ;  and  see  8 
East,  31. 

(a)  MuUick  v.  Lushington,  M.  26  Geo.  III.  K.  B.  East  India  Company  v.  Lord  Maiden,  E. 
32  Geo.  III.  K.  B.     Taylor  v.  East  India  Company,  M.  33  Geo.  III.  K.  B. 

(b)  Spalding  v.  Mure,  T.  35  Geo.  III.  K.  B. 

(c)  1  Brod.  &  Bing.  519.     4  Moore,  313,  S.  C. 

(d)  4  Tauut.  55.    3  Taunt.  379,  contra.  (e)   1  Marsh.  563.     4  Taunt.  695,  contra. 
(/)  4  Taunt.  697. 

[1]  8o,  a  witness  returning  from  a  journey  to  the  continent,  which  he  had  undertaken 
before  the  snbp(i?na,  sooner  than  he  otherwise  would  have  done,  is  entitled  to  the  expenses 
of  that  journey,  though  the  trial  is  at  the  place  of  his  abode.     1  Moody  &  M.  96. 
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detention. (^)  But  it  is  not  usual,  in  that  court,  to  allow  merchants  coming 
from  abroad  as  witnesses,  a  compensation  for  their  loss  of  time. (7i)  And 
where  A.  furnished  goods  abroad  for  B.  the  owner  of  a  ship,  at  the  request 
of  C.  the  captain,  who  drew  the  bills  on  B.  payable  to  A.  which  B.  refused 
to  accept,  whereupon  A.  sent  for  a  witness  from  abroad,  for  the  support  of 
an  action  against  B.,  pending  which  C.  arrived  in  this  country,  and  A. 
then  discontinued  his  action  against  B.  and  commenced  another  against 
C,  in  which  he  recovered  by  means  of  the  witness  he  had  brought  from 
abroad,  the  court  of  Common  Pleas  held,  that  C.  was  only  liable  for  the 
costs  of  the  witness  while  detained  in  this  country,  and  not  for  those  of 

bringing  him  over,  or  of  sending  him  back.(z') 
[  *815  ]       *In  the  King's  Bench,  the  expenses  of  a  person  sent  to  inquire 

after  the  subscribing  witnesses  to  a  bond,  are  not  allowed  on  the 
taxation  of  costs  :{aa)  nor  will  the  court  allow  the  expenses  of  witnesses, 
if  brought  too  early  to  attend  a  trial  at  the  assizes. (65)  But  the  court 
will  not  direct  the  master  to  review  his  taxation,  because  he  has  allowed 
for  witnesses  who  were  not  called. (cc)  And  where  there  is  reasonable 
ground  for  supposing  that  the  evidence  of  a  witness  will  be  admissible,  th^ 
master  may  allow  his  expenses,  on  taxation  of  costs,  against  the  other 
party.((^)  In  the  Common  Pleas,  no  costs  are  allowed  for  a  witness,  who 
has  not  been  paid  before  the  claim  is  made  :{e)  And  it  seems,  that  where 
many  useless  witnesses  are  called  by  the  successful  party,  the  judge  will 
cause  the  prothonotary  to  be  apprised  of  it,  to  guide  him  in  his  taxation  of 
costs. (/)  But  where  the  plaintiif  had  subpoenaed  witnesses,  and  paid  their 
expenses,  after  they  had  been  previously  subpoenaed  by,  and  received  their 
expenses  from  the  defendant,  without  the  knowledge  of  the  plaintiff,  the 
court  allowed  the  latter  the  expenses  he  had  paid  those  witnesses  for  their 
attendance,  although  they  were  not  called  for  him  at  the  trial. ((/)  And  the 
plaintiff  is  entitled  to  a  sum  paid  for  the  postage  of  foreign  letters,  sworn 
to  be  solely  applicable  to  the  cause. (A)  Compensation  for  loss  of  time,  in 
attending  as  witnesses,  is  only  allowed  to  medical  men,  and  attorneys  :(2) 
Merchants  coming  from  abroad  as  witnesses,  are  not  entitled  to  such  com- 
pensation •,[k)  nor  scientific  persons,  unless  they  are  medical  men,  such  as 
physicians  or  surgeons  :(Z)  and  the  expense  of  experiments  necessarily  made 
for  the  purpose  of  affording  evidence,  on  a  point  in  dispute,  new  to  scien- 
tific men,  is  not  allowed  on  the  taxation  of  costs. (w)  But,  in  the  Common 
Pleas,  the  expenses  have  been  allowed,  of  plans  taken  and  used  for  the 
information  of  the  court  ;(w)  and  of  successful  searches  made  in  parish 
registers,  and  public  offices,  for  the  purpose  of  proving  and  establishing  a 
pedigree.(o) 

{g)  1  Barn  &  Ores.  276.     2  Dowl.  &  Ryl.  424,  S.  C. 

(h)  5  Maule  &  Sel.  156 ;  and  see  4  Moore,  300.  1  Brod.  &  Bing.  515,  S.  C.  6  Moore,  235. 
3  Brod.  &  Bing.  72,  S.  C.     7  Moore,  120.     3  Brod.  &  Bing.  292,  S.  C. 

[i)  6  Taunt.  88.  1  Marsh.  463,  S.  C.  And  see  further,  as  to  the  expenses  of  witnesses 
from  abroad,  1  Phil.  Evid.  6  Ed.  6.  {aa)  3  Maule  &  Sel.  89. 

{bb)  2  Chit.  Rep.  200.  {cc)  Id.  ibid.,  and  see  11  Price,  510  ;  but  see  M'Clel.  705. 

Iff)  1  Barn.  &  Cres.  276.  2  Dowl.  &  Ryl.  424,  S. C.  (d)  I  Barn.  &  Cres.  267. 

(e)  7  Moore,  120.     3  Brod.  &  Bing.  292,  S.C.  (/)   1  Cur.  &  P.  105. 

Iff)  7  Taunt.  337.     1  Moore,  76,  S.  C. 

(A)  7  Moore,  120.     3  Brod.  &  Bing.  292,  S.  C. 

(i)  5  Maule  &  Sel.  156,  159,  (a).  4  Moore,  300.  1  Brod.  &  Bing.  515,  S.  C.  6  Moore, 
242.     3  Brod.  &  Bing.  75,  S.  C.     7  Moore,  120.     3  Brod.  &  Bing.  292,  S.  C. 

(k)  5  Maule  &  Sel.' 156.     Ante,  814.  (/)  6  Moore,  242.    3  Brod.  &  Bing.  75,  S.C. 

(m)  6  Moore,  235.     3  Brod.  &  Bing.  72,  S.  C. 

(«)  2  Bing.  75.     9  Moore,  158,  S.  C.  (o)  9  Moore,  642.     2  Bing.  341,  S.  C. 
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♦CHAPTER   XXXVI. 

Of  ENTERING  the  CAUSE/or  Trial  ;  and  References  to  Arbitration. 

The  parties  being  prepared,  and  ready  to  proceed,  the  cause  is  entered 
for  trial,  with  the  clerk  of  the  papers  in  the  King's  Bench,  or  secondaries 
in  the  Common  Pleas,  on  a  trial  at  bar ;  or,  -vvith  the  marshal,  at  nhi 
prius. 

In  the  King's  Bench,  the  old  rule  for  entering  causes  in  London  and 
Bliddlese.x  was,  that  unless  they  were  entered  with  the  chief-justice,  two 
days  before  the  sittings  at  which  they  were  to  be  tried,  the  marshal  might 
enter  a  ne  recipiatur,  at  the  request  of  the  defendant  or  his  attorney  :{a) 
And  this  rule  still  holds,  Avith  regard  to  trials  at  the  sittings  in  term.  But 
if  a  cause  was  to  be  tried  at  the  sittings  after  term,  a  ne  recipiatur  could 
not  be  entered,  until  after  proclamation  made,  by  order  of  the  chief-justice, 
for  bringing  in  the  record  ;  and  then,  if  the  record  was  not  brought  in,  the 
defendant's  attorney  might  enter  a  ne  recipiatur. {b)  And  Avhere  a  defen- 
dant had  entered  a  cause  in  the  marshal's  book,  with  a  ne  recipiatur,  and 
the  plaintiff  brought  the  cause  to  trial  on  such  entry,  as  an  undefended 
cause,  and  obtained  a  verdict,  the  court  set  aside  the  verdict  for  irregula- 
rity, (c)  There  was  formerly  a  rule  in  this  court,  as  well  as  in  the  Common 
Pleas,  that  no  cause  should  be  set  down  for  trial,  until  the  record  was 
brought  in ;  but  that  rule  has  been  departed  from  in  both  courts,  for  the 
convenience  of  suitors :  Parties  often  set  down  their  causes  before  the  re- 
cords are  brought  in ;  and  it  frequently  happens,  that  the  causes  are  com- 
promised, before  they  proceed  to  the  length  of  carrying  in  the  record. ((^) 
At  present,  by  a  rule  of  the  King's  Bench,  "all  causes  to  be  tried  at  the 
sittings  after  term,  must  be  entered,  and  the  records  delivered  to  the  mar- 
shal, at  the  times  following :  viz.  the  causes  in  Middlesex,  the  first  day  of 
the  sitting  after  term  in  3Iiddlesex;  and  the  causes  for  London,  two  days 
before  the  adjournment  day  in  London  :"{e)  and  they  should  be  so  entered 
by  nine  o'clock  in  the  evening.  But  where  the  court  had  set  aside  a  judg- 
ment in  ejectment  against  a  casual  ejector,  on  the  tenant's  undertaking  to 
enter  into  the  consent  rule,  plead,  and  take  short  notice  of  trial  for  the 
adjourned  sittings,  the  adjournment  day  being  Monday  the  eleventh  of 
April,  and  the  defendant  having  pleaded  on  Saturday  the  ninth  ;  the 
lord  chief  justice,  on  application  being  made  on  the  eleventh, 
♦allowed  the  cause  to  be  entered. (aa)  Special  jury  causes  are  [  *817  ] 
appointed  for  particular  days  :  And,  in  term  time,  the  rule  for 
a  special  jury  must  be  served  a  reasonable  time  before  the  day  of  trial. (65) 
At  the  sittings  after  term,  it  is  a  rule,  that  "no  cause  shall  be  tried  by  a 
special  jury  in  Middlesex  or  London,  unless  the  rule  for  such  jury  be 
served,  and  the  cause  mar"ked  in  the  marshal's  book  as  a  special  jury,  on 
or  l)eforc  the  day  preceding  the  adjournment  day  in  Middlesex  and  London 
respectively,  "(cc) 

(a)  R.  H.  15  &  16  Car.  II.  reg.  2,  K.  B.  (i)  R.  M.  4  Ann.  (a),  K.  B. 

(c)  8  Dowl.  &  Ryl.  45(5.  (rf)   1  Dowl.  k  Ryl.  181,  joer  Abbott,  Ch.  J. 

(e)  II.  H.  34  Geo.  III.  K.  B. ;  and  see  Notice,  M.  7'7  Geo.  II.  K.  B. 

\aa)   1  Car.  &  P.  620. 

(bb)  2  Barn.  &  Aid.  400.     1  Chit.  Rep.  234,  S.  C.     Ante,  793. 

(cc)  R.  T.  30  Geo.  III.     R.  H.  44  Geo.  III.  K.  B.     10  East,  1.     2  Campb.  Introd.  lii. 
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In  the  Common  Picas,  it  appears  to  have  been  formerly  a-tmle,  that  re- 
cords of  nisi  prius  in  London  and  3fiddlesex,  should  be  entered  in  the 
marshal's  book,  two  days  at  least  exclusive  before  the  day  of  trial,  accord- 
ing to  the  ancient  course ;  or  in  default  thereof,  a  ne  recipiatur  might  be 
entered  :(dd)  and  accordingly  it  was  holden,  that  in  London  and  Middlesex, 
ne  recipiaturs  might  be  entered,  after  eight  o'clock  in  the  evening,  the 
day  next  but  one  before  the  day  of  sitting,  (ge)  Afterwards  the  practice 
was,  that  no  record  or  writ  of  7iisi  j^rius  would  be  received  at  any  sitting 
after  term  in  Middlesex,  unless  the  same  was  delivered  to  and  entered 
with  the  marshal,  within  two  days  after  the  last  day  of  every  term  ;  nor 
at  any  sitting  after  term  in  London,  unless  the  same  was  delivered  to,  and 
entered  with  the  marvshal,  the  day  before  the  day  to  which  the  sitting  in 
London  should  be  adjourned.(/)  But  now  the  rule  is,  that  all  records  of 
nisi  prius  for  the  sittings  after  term,  in  London  and  Middlesex,  shall  be 
passed  Avith  the  clerk  of  the  treasury,  and  the  causes  entered  with  the 
marshal,  ttvo  days  at  least  before  the  adjournment  day ;  and  in  default 
thereof,  the  defendant  may,  after  eight  o'clock  in  the  evening  of  the  second 
day  preceding  the  adjournment  day,  enter  a  ne  recipiatur  :{g)  which  in 
effect  restores  the  old  practice.  And  it  is  also  a  rule,  that  no  cause  can 
be  tried  by  a  special  jury  in  Middlesex  or  London,  unless  the  rule  for 
such  special  jury  shall  be  served,  and  the  cause  marked  in  the  marshal's 
book  as  a  special  jury  cause,  two  days  previous  to  the  adjournment  day, 
in  Middlesex  or  London  respectively.  (^)  In  the  Exchequer  it  is  a  rule, (2) 
that  "  all  causes  to  be  entered  for  trial  in  London  and  3Iiddlesex,  shall 
be  entered  as  follows,  that  is  to  say,  if  notice  of  trial  shall  be  given  at 
any  sitting  within  term,  ttoo  days  before  the  day  of  sitting  ;  and  if  at  a 
sitting  after  term,  before  eight  o'clock  in  the  evening  of  the  day  before 
the  first  day  of  such  sitting,  or  before  eight  o'clock  in  the  evening  of  the 
day  before  the  day  on  which  such  sitting  shall  be  adjourned ;  and  that  if 
the  same  shall  not  be  so  entered  for  such  sittings  respectively,  a  ne  re- 
cipiatur may  be  entered." 
[  *818  ]  *At  the  assizes,  it  is  a  rule,  that  the  writ  and  record  shall  be 
entered  together  :[a)  And,  by  an  order  of  all  the  judges,  "  no  writ 
and  record  of  nisi  prius  shall  be  received,  in  any  county  in  England,  un- 
less they  shall  be  delivered  to,  and  entered  with  the  marshal,  before  the 
first  sitting  of  the  court  after  the  commission  day,  except  in  the  county  of 
York;  and  there  the  writs  and  records  shall  be  delivered  to  and  entered 
with  the  marshal,  before  the  first  sitting  of  the  court  on  the  second  day 
after  the  commission  day,  otherwise  they  shall  not  be  received, "(6)  The 
court  will  not  allow  a  cause  to  be  entered  for  trial,  with  the  marshal,  after 

{dd)  R.  E.  1  Jac.  II.  reg.  2,  C.  P. ;  and  see  X.  H.  8  Geo.  I.  C.  P. ;  but  see  R.  M.  1654,  ^  21. 
G.  P.,  by  which  it  appears  that  the  ancient  course,  in  London  and  Middlesex,  was  to  enter 
causes  in  the  marshal's  book, /o?/r  days  before  the  trial. 

{ee)  Cas.  Pr.  C.  P.  37,  N.  H.  8  Geo.  I.  n.  C.  P. 

(/)  N.  E.  2  Geo.  III.  C.  P.  Barnes,  494.  {g)  R.  H.  23  Geo.  III.  0.  P. 

{h)  R.  T.  52  Geo.  III.  C.  P.     4  Taunt.  600.     2  Chit.  Rep.  378. 

{i)  R.  T.  29  Geo.  III.  in  Scac.  Man.  Ex.  Append.  222.     8  Price,  502. 

(a)  R.  T.  10  &  11  Geo.  II.  K.  B.  &  C.  P. 

(b)  R.  H.  14  Geo.  II.  3  Carapb.  365.  In  this  order,  there  is  an  exception  of  the  county 
of  JVorfolk,  and  well  as  that  of  York;  but,  by  a  subsequent  order  of  the  judges,  in  H.  32 
Geo.  III.  the  time  allowed  for  delivering  and  entering  writs  and  records  of  nisi  prius,  at  the 
assizes  for  the  county  of  Norfolk,  or  city  of  Noririch,  is  the  same  as  in  other  counties.  Man. 
Ex.  Append.  232,  3.  And  for  the  fees  payable  to  the  marshal,  for  putting  in  the  record  of 
nisi  prius  at  the  assizes,  see  R.  E.  13  Jac.  I.  K.  B. 
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tlic  regular  time,  though  there  be  no  ne  recipiatur  entered  ])y  the  Jefen- 
dant.(c')  And  both  in  London  and  Middlesex^  as  well  as  at  the  assizes, 
every  cause  shall  be  tried  in  tlie  order  in  which  it  is  entered,  beginning  Avith 
remanets,  unless  it  shall  be  made  out  to  the  satisfaction  of  the  judge  in 
open  court,  that  there  is  reasonable  cause  to  the  contrary ;  who  thereupon 
may  make  such  order  for  the  trial  of  the  cause,  so  to  be  put  off,  as  to  him 
shall  seem  just.(f?)  The  court  in  bank,  however,  will  not  give  directions  as 
to  the  order  in  which  aspecial  jury  cause  shall  be  tried  at  nisi  pr ins,  tliough 
the  special  jury  appears  to  have  been  obtained  for  delay  :(<')  But  wliere 
a  cause  was  set  down  for  the  first  sittings  in  term,  and  the  defendant  ob- 
tained a  rule  for  a  special  jury,  the  chief  justice  directed  that  the  cause 
should  be  tried  at  the  second  sittings,  on  a  suggestion  that  the  rule  was 
obtained  with  that  view.(/)  And  if  a  special  jury  has  been  applied  for 
by  the  defendant,  and  he  has  not  caused  the  special  jurors  to  be  summoned, 
the  chief  justice  will  take  it  at  the  end  of  the  day  on  which  it  would  have 
been  tried  by  the  special  jury ;  and  not  let  it  remain,  till  all  the  special 
jury  causes  in  the  list  are  gone  through. (/y^^/) 

The  fact  of  a  cause  being  set  down  in  the  written  list  of  causes  at  nisi 
2)rius,  is  notice  to  the  attorney,  that  it  may  be  tried  at  any  time  in  the 
course  of  the  day ;  and  therefore,  where  a  cause  had  been  for  several  days 
in  that  list,  and  Avas  at  length  tried  out  of  its  order,  as  an  undefended  cause, 
in  the  absence  of  the  defendant's  attorney,  the  court  granted  a  new  trial 
only  on  payment  of  costs. (A)  And  where  a  cause,  which  stood  in  the 
printed  paper  below  the  last  cause  mentioned  in  the  written  list,  Avas  taken 
out  of  its  tiirn,  and  tried  as  an  undefended  cause,  the  counsel  for  the  de- 
fendant objecting  thereto,  and  declining  to  appear ;  the  court  held,  that 
the  trial  was  regular,  and  refused  a  ncAV  trial,  though  on  payment 
of  costs  *without  an  affidavit  of  merits, (a)  On  indictments  for  [  *819  ] 
misdemeanors,  at  the  instance  of  private  prosecutors,  when  both 
the  defendant  and  prosecutor  have  brought  down  their  records,  and  entered 
them  with  the  marshal,  the  defendant's  being  entered  first,  and  the  prose- 
cutor's lower  in  the  list,  the  trial  must  take  place  in  the  order  of  entry.(6) 
And  a  jury  sworn  on  an  indictment,  clearly  bad  in  point  of  law,  may  be 
discharged  by  the  judge  from  giving  a  veYdict.{cc)  If  a  witness  be  suddenly 
taken  ill,  the  judge  at  7iisi  prius,  Ave  have  seen,[dd)  Avill  order  the  trial  to 
stand  over  till  a  future  day  in  the  same  sittings,  Avhen  he  is  likely  to  attend, 
though  he  Avill  not  put  off  the  trial  on  that  ground  to  a  future  sittings : 
Nor  Avill  he  try  a  cause  out  of  its  order,  for  the  purpose  of  preventing  an 
injunction  in  equity,  against  proceeding  to  trial. (ee)  And  in  the  Common 
Pleas  it  is  a  rule,  that  the  court  Avill  never  put  off  the  trial  of  a  cause,  upon 

(r)  Dowl.  &  Ryl.  Ni.  Pri.  6. 

(d)  R.  H.  14  Geo.  II.  and  JVofice,  M.  IT  Geo.  II.  K.  B. 

('•)   1  Chit.  Hep.  489,  (a);  and  see  7  Taunt.  390.     Ante,  104,  5. 

(/)   1  Chit.  Rep.  489;  and  see  id.  534.  '        (ffff)  1  Car.  &  P.  G4. 

(A)  3  Barn.  &  Aid.  328. 

(a)  5  Barn.  &  Aid.  907.     1  Dowl.  &  Ryl.  553,  S.  C. ;  and  see  2  Chit.  Rep.  269. 

h)  Ry.  &  Mo.  20. 

(cr)  Id.  27,  147.  5  Dowl.  &  Ryl.  413,  S.  C.  Ry.  &  Uo.  210.  1  Car.  &  P.  608,  S.  C. 
Ry.  &  Mo.  298,  S.  P. ;  and  see  id.  213.  1  Car.  &  P.  613,  S.  C,  where  the  judge  discharged 
the  jury  from  givint^  any  verdict,  in  an  action  for  a  wager  deposited  with  a  stakeholder,  on 
the  event  of  a  dog  fight,  to  be  paid  over  to  the  winner,  and  wliich  wa.s  not  demanded  of  the 
stakeholder  until  after  the  event  was  determined:  but  sec  7  Dowl.  <Si  Ryl.  130. 

(dd)  Ante,  771. 

(ee)  1  Campb.  559 ;  and  see  1  Stark.  Ni.  Pri.  31,  63. 
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the  consent  of  the  parties  or  counsel  at  nisi  prius ;  but  the  plaintiff  must 
either  proceed  to  try,  or  withdraw  his  record.  (/) 


The  cause  being  entered,  stands  ready  for  trial  at  the  bar  of  the  court, 
or  before  the  judge  at  nisi  prius :  And  in  this  stage  of  the  proceedings,  or 
more  commonly  at  the  trial,  when  one  or  other  of  the  parties  is  fearful  of 
the  event,  the  matter  in  dispute  is  sometimes  referred  to  arbitration.  This 
mode  of  terminating  differences  will  be  the  subject  of  the  remainder  of  the 
present  chapter.  But  it  should  be  observed,  that  the  doctrine  of  arbitra- 
tion is  not  necessarily  connected  with  a  suit  at  law,  as  it  frequently  exists 
where  no  suit  is  depending  ;  being  a  mode  of  settling  disputes,  by  agree- 
ment of  the  parties  to  refer  them  to  the  decision  of  one  or  more  indifferent 
persons  as  arbitrators. 

Arbitrations  are  of  two  kinds  ;  first,  when  there  is  a  cause  depending  in 
court ;  and  secondly,  when  no  cause  is  depending.  The  submission,  in  the 
former  case,  is  either  by  rule  of  court,((7)  or  judge's  07'der,{hh)  before  the 
trial,  or  by  order  of  nisi  prius  at  the  trial, (^)  which  may  be  afterwards 
made  a  rule  of  court ;  and  upon  a  submission  of  this  kind,  the  plaintiff 
usually  takes  a  verdict  for  his  security,  particularly  when  there  is  special 
bail,  who  would  not  otherwise  be  liable  for  the  sum  awarded.  In  the  other 
case,  the  submission  is  by  agreement  of  the  parties,  which  is  either  in 
writing,  or  by  parol ;  or  by  the  positive  directions  of  an  act  of 
[  *820  ]  parliament,  *as  in  the  case  of  inclosure  acts.  After  an  order  of 
nisi  prius  had  been  made  to  refer  a  cause  to  arbitration,  with  the 
consent  of  the  defendant's  counsel  and  attorney,  the  court  of  Common 
Pleas  would  not  set  it  aside,  on  an  affidavit  by  the  defendant,  expressly 
denying  his  attorney's  authority  to  refer  ;  though  the  application  was  made 
before  any  step  taken  by  the  arbitrator,  except  the  appointment  of  a  meet- 
ing.(a)  So,  after  the  parties  at  nisi  prius  had  entered  into  a  rule  of  court, 
arranging  the  terms  of  alternate  enjoyment  of  a  watercourse,  in  which 
terms  the  defendant  was  disappointed  of  the  expected  benefit,  the  court  of 
Common  Pleas  refused  to  open  the  rule,  and  let  the  defendant  proceed  to 
trial,  upon  putting  the  plaintiff  in  statu  quo,  or  on  any  terms  whatever  :(6) 
But  they  amended  an  order  of  reference  at  nisi  prius,  made  a  rule  of  court, 
by  inserting  such  omitted  matters  as  were  incident  to  the  substance  of  the 
agreement  between  the  parties. (c)  And  where  an  order  of  nisi  prius  had 
been  obtained,  upon  the  usual  terms  of  filing  no  bill  in  equity,  &c.  the 
court  permitted  it  to  be  amended,  by  striking  out  these  words  ;  it  appearing 
that  a  bill  in  equity  was  necessary  to  attain  the  justice  of  the  cn,^Q.{d) 

References  made  by  rule  of  court  having  been  found  to  contribute  much 
to  the  ease  of  the  subject,  in  the  determining  of  controversies,  the  parties 
being  obliged  thereby  to  submit  to  the  award,  under  the  penalty  of  impri- 
sonment, it  was  enacted  by  the  statute  9  &  10  W.  III.  c.  15,  §  1,  that  it 
shall  and  may  be  lawful  for  all  merchants  and  traders,  and  others  desiring  to 

(/)  2  Taunt.  221.     Ante,  772.  {g)  Append.  Chap.  XXXVI.  I  1. 

{hh)  Id.  I  2,  3.  (i)  Id.  §  4. 

(a)  3  Taunt.  486 ;  and  see  1  Salk.  86,  accord.  1  Chit.  Rep,  193,  (a) ;  but  see  6  Barn.  & 
Cres.  255.     Ante,  93,  529. 

(6)   5  Taunt.  G28.  (c)  Id.  662. 

{d)  4  Taunt.  254;  but  see  2  Chit.  Rep.  29.     5  Moore,  167. 
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end  any  controversy,  suit  or  quarrel,  for  which  there  is  no  other  remedy 
but  by  personal  action  or  suit  in  ecjuity,  by  arbitration,  to  agree  that  their 
submission  of  their  suit  to  the  award  or  umpirage  of  any  person  or  persons, 
should  be  made  a  rule  of  any  of  his  majesty's  courts  of  record,  which  the 
parties  shall  choose,  and  to  insert  such  their  agreement  in  their  submission, 
or  the  condition  of  the  hond[e)  or  promise,  whereby  they  oblige  themselves 
rcspcctivel}'',  to  submit  to  the  award  or  umpirage  of  any  person  or  persons; 
which  agreement  being  so  made,  and  inserted  in  their  suljmission  or  pro- 
mise, or  condition  of  their  respective  bonds,  shall  or  may,  upon  producing 
an  affidavit  thereof  made  by  the  witnesses  thereunto,  or  any  one  of  them, 
in  the  court  of  which  the  same  is  agreed  to  be  made  a  rule,  and  reading  and 
filing  the  said  affidavit  in  court,  be  entered  of  record  in  such  court ;  and  a 
rule  shall  thereupon  be  made  by  the  said  court,  that  the  parties  shall  submit 
to,  and  finally  be  concluded  by  the  arbitration  or  umpirage  which  shall  be 
made  concerning  them,  by  the  arbitrators  or  umpire,  pursuant  to  such  sub- 
mission ;  and  in  case  of  disobedience  to  such  arbitration  or  umpirage,  the 
party  neglecting  or  refusing  to  perform  and  execute  the  same,  or  any  part 
thereof,  shall  be  subject  to  all  the  penalties  of  contemning  a  rule  of  court, 
when  he  is  a  suitor  or  defendant  in  such  court,  and  the  court  on 
motion  shall  issue  process  accordingly  ;  which  process  shall  *not  [  *821  ] 
be  stopped  or  delayed  in  its  execution,  by  any  order,  rule,  com- 
mand or  process  of  any  other  court,  either  of  law  or  equity,  unless  it  shall  be 
made  appear  on  oath  to  such  court,  that  the  arbitrators  or  umpire  misbe- 
haved themselves,  and  that  such  award,  arbitration  or  umpirage,  was  pro- 
cured by  corruption,  or  other  undue  means."  The  intent  of  this  act  was 
to  put  submissions,  where  no  cause  was  depending  in  court,  upon  the 
same  footing  with  those  where  there  was  a  cause  depending  ;  and  it  is  only 
declaratory  of  what  the  law  was  before,  in  the  latter  case. (a)  But  where 
the  plaintiff's  attorney,  having  received  a  sum  of  money  from  the  defend- 
ant for  the  plaintiff,  in  the  progress  of  the  cause,  entered  into  an  agree- 
ment to  secure  it  to  the  latter,  in  which  was  contained  a  proviso,  that  the 
agreement  should  be  made  a  rule  of  court ;  the  court  of  Common  Pleas 
held,  that  they  had  no  authority  to  direct  it  to  be  done,  the  statute  0  &  10 
W.  III.  c.  15,  being  confined  to  cases  of  submissions  to  arbitration,  and 
the  p]aintift"'s  attorney  being  no  party  to  the  original  suit ;  and  that  the 
plaintiff's  only  remedy  was  by  action  for  breach  of  the  agreement.(5). 

This  statute,  being  confined  to  courts  of  record,  does  not  it  seems  extend 
to  the  court  of  Chancery  :(<?)  And  it  is  also  confined  to  the  submission  of 
disputes  of  a  civil  nature :  Therefore,  the  court  will  not  make  a  submission 
to  an  award  a  rule  of  court,  where  part  of  the  matter  agreed  to  be  referred 
has  been  made  the  subject  of  an  indictment. ((^)  And  they  will  not  enter- 
tain an  application  for  setting  aside  an  award,  founded  upon  an  indictment 
at  the  assizes,  for  not  repairing  a  road,  though  the  question  in  dispute  be 
of  a  civil  nature.(c)  A  parol  submission  is  not  within  the  statute  ;(/)  nor 
a  submission  in  writing,  unless  it  is  agreed  to  be  made  a  rule  of  court :  But 
where  there  is  such  an  agreement,  it  seems  that  the  court  will  enforce  the 

(c)  Append.  Chap.  XXXVI.  §  5. 

(a)  2  Bur.  701.  (i)  7  Moore,  46G.     1  Bing.  133,  S.  C. 

(r)  But  see  2  Madd.  Chan.  713. 

\d)  8  Durnf.  &  East,  520;  but  see  11  East,  4G.     7  Taunt.  422.     1  Moore,  120,  S.  C. 

(e)  2  Dowl.  k  Ryl.  265. 

(/)  7  Durnf.  &  East,  1.     6  Moore,  488. 
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execution  of  a  parol  award  by  attachment. (^)  A  consent,  in  the  arbitra- 
tion bond  to  make  the  aivai'd  a  rule  of  court,  instead  of  the  submission, 
will  it  seems  warrant  the  interposition  of  the  court,  under  this  act  :(A)  And 
where  a  submission  was  by  bond,  and  at  the  end  of  the  condition  there  was 
this  clause,  mid  if  the  obligor  shall  consent  that  this  submission  he  made  a 
rule  of  courts  that  then^  J-c.  the  court  on  motion  held  these  conditional 
words  to  be  a  sufficient  indication  of  consent,  and  made  the  submission  a 
rule  of  court.(e)  So,  where  the  agreement  to  make  the  submission  a  rule 
of  court  was  no  part  of  the  condition,  but  was  thereunder  written,  and  not 
signed ;  it  appearing  by  affidavit  that  the  subscription  was  made  before  the 
execution  of  the  bond,  it  was  taken  by  the  court  to  be  part  of  the  condition, 
as  an  indorsement  by  way  of  defeasance  is  part  of  the  deed ;  and  the  sub- 
mission was  made  a  rule  of  court. (^)  An  agreement  stamp  is  not 
[  *822  ]  necessary  to  an  arbitration  bond,  though  it*  contain,  besides  the 
usual  clauses,  an  agreement  respecting  the  manner  in  which  the 
costs  should  be  paid.(aa) 

A  submission  to  arbitration,  by  rule  of  court,  of  all  matters  in  difference 
between  the  parties  in  the  cause,  is  not  confined  to  the  subject-matter  in 
the  particular  action  then  depending ;  but  will  extend  to  cross  demands 
between  the  parties,  though  not  pleaded  by  way  off  set-off;  and  the  costs 
being  to  abide  the  event,  will  make  no  difference  '.(bb)  But  a  reference  of 
all  matters  in  difference  in  the  cause  between  the  parties,  is  confined  solely 
to  the  matters  in  dispute  in  that  particular  action.  One  of  several  part- 
ners cannot  bind  the  others,  by  a  submission  to  arbitration,  even  of  mat- 
ters arising  out  of  the  business  of  the  firm.(c)  And  a  submission  to  an 
award  having  been  made  a  rule  of  court,  between  A.  and  B.  the  parties  on 
the  record,  which  award  not  having  been  made  in  time,  the  dispute  was  re- 
ferred to  a  second  arbitrator  by  B.  and  C.  who  were  the  real  parties  in 
the  suit,  the  court  would  not  grant  an  attachment  against  B.  for  not  obey- 
ing the  award  made  by  the  second  arbitrator,  because  the  reference  should 
have  been  made  by  the  parties  on  the  record ;  and  even  if  it  had,  there 
should  have  been  another  rule,  to  make  the  second  submission  a  rule  of 
coui't :  And  as  the  court  had  no  jurisdiction  in  this  case,  they  could  not  go 
into  the  merits,  though  B.  consented  to  waive  the  objection. ((i) 

It  was  formerly  holden,  that  a  reference  to  arbitration  was  an  implied 
stay,  of  proceedings.(e)  But,  in  the  beginning  of  Queen  Anne's  time,  a 
rule  was  made,  that  no  reference  whatsoever,  of  any  cause  depending  in 
the  King's  Bench,  should  stay  the  proceedings  ;  unless  it  was  expressed  in 
the  rule  of  reference,  to  be  agreed,  that  all  proceedings  in  this  court  should 
be  stayed  ;(/)  And  it  has  been  frequently  decided,  that  an  agreement  to 
refer  all  matters  in  difference  to  arbitration,  is  not  sufficient  to  oust  the 
courts  of  law  or  equity  of  their  jurisdiction. (^^)  When  a  reference  is  pend- 
ing, and  it  has  been  agreed  that  it  shall  operate  as  a  stay  of  proceedings, 
it  may  be  made  the  subject  of  an  application  to  the  court  for  staying  the 
proceedings,  until  an  award  be  made.(/Ji)   But  where  it  appeared  doubtful, 

{g)  Barnes,  54. 

{h)  Poiodl  V.  Phillips,  E.  30  Geo.  III.  K.  B.  3  East.  603.  2  Bos.  &  Pul.  444 ;  but  see  2 
Str.  11 '7 8,  contra. 

(i)  1  Salk.  72.     1  Ld.  Raym.  674,  S.  C.  (k)  Barnes,  55. 

(aa)  2  Chit.  Rep.  40.  {/'h)  2  Durnf.  &  East,  645.    2  Saund.  64,  (7). 

(c)   10  Moore,  389.     3  Bing.  101,  S.  C.  (d)   2  Durnf.  &  East,  643. 

(e)  1  Mod.  24.  (/)  2  Ld.  Raym.  789. 

(ffff)  8  Durnf.  &  East,  139.  (hh)  Ante,  529. 
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whether  arbitrators  had  made  their  award  previous  or  subsequent  to  their 
receiving  notice  of  a  deed  of  revocation,  the  court  of  Common  Pleas  would 
not  stay  the  proceedings:  but  left  the  party  to  plead  such  matter ^m's 
darrein  continuance. {i) 

There  are  several  ways,  however,  in  which  the  power  of  arbitrators  may 
be  legally  determined ;  as  first,  by  the  death  of  the  parties  to  the  submis- 
sion,(^)  or  any  of  them  ',{1)  or,  if  either  of  them  be  a  feme-sole, 
by  her  *marriage  before  the  award  is  made.(a)  And  the  autho-  [  *823  ] 
rity  of  an  arbitrator  is  determined  by  the  death  of  either  party, 
before  the  award  is  made ;  even  where  the  submission  is  by  order  of  nisi 
prius,  and  a  verdict  is  taken  for  the  plaintiif,  subject  to  the  award.(&)  But 
where,  by  an  order  of  reference,  the  award  was  to  be  delivered  to  the  par- 
ties, or  if  they  or  either  of  them  were  dead  before  the  making  of  the  award, 
to  their  respective  personal  representatives,  on  or  before  a  given  day,  with 
libertv  for  the  arbitrator  to  enlarge  the  time  for  making  his  award  ;  and  the 
plaintiff  died  before  the  award  was  made,  and  after  his  death  the  arbitrator 
enlarged  the  time  for  making  the  award ;  the  court  of  King's  Bench  held, 
that  the  award  made  within  the  enlarged  time  was  good.{cc)  So,  in  the  Com- 
mon Pleas,  it  was  holden  that  the  authority  of  an  arbitrator  under  a  rule 
of  court,  which  empowered  him  to  deliver  his  aAvard  to  the  parties  or  their 
executors,  did  not  determine  by  the  death  of  one  of  the  parties,  before  the 
award  was  executed  :((^)  If  either  party  die  after  the  award  is  made,  judg- 
ment may  it  seems  be  entered  within  two  terms  after  the  verdict,  by  the 
statute  17  Car.  II.  c.  8.  §  1  :(e)  but  if  the  defendant  do  not  enter  it  within 
that  time,  the  court  have  no  authority  to  permit  it  to  be  entered  up  after- 
wards, nunc  2Jro  tunc.{e)  Secondly,  the  power  of  arbitrators  may  be  de- 
termined by  their  death, (/)  or  by  their  not  making  an  award  within  the 
time  limited;  thirdly,  by  their  disagreeincnt,  and  refusal  to  act  or  inter- 
meddle any  further,  or  by  their  appointing  an  umpire  to  act  for  them  :{g) 
And  fourthly,  by  the  revocation  of  the  parties ;  respecting  which  it  is  laid 
down,  that  although  a  man  be  bound  in  a  bond  to  stand  to  the  arbitra- 
ment of  another,  yet  he  may  countermand  or  revoke  the  power  of  the  ar- 
bitrator ;  for  a  man  cannot,  by  his  own  act,  make  an  authority,  power  or 
warrant  not  countermandable,  which  by  the  law  and  of  its  own  nature  may 
be  countermanded  :(/i)  And  where  parties  by  bond  agree  to  submit  mat- 
ters in  diflFerence  between  them  to  arbitration,  and  that  the  submission 
should  be  made  a  rule  of  court,  it  is  competent  to  either,  even  since  the 

(t)  2  Moore,  30.     8  Taunt.  146,  S.  C. 

(k)  1  Marsh.  366.  7  Taunt.  571.  1  Moore,  287,  S.  C.  2  Barn.  &  Aid.  394.  1  Chit.  Rep. 
187,  S.  C.  3  Dowl.  &  Ryl.  184.  2  Barn.  &  Ores.  345.  3  Dowl.  &  Ryl.  608,  S.  C. ;  and  see 
Caldwell,  on  Arbilralion,  29,  30. 

(I)  Edmunds  v.  Cox,  E.  24  Geo.  III.  K.  B.     2  Chit.  Rep.  432. 

(a)  W.  Jon.  388.  2  Keb.  865,  877.  3  Keb.  9.  1  Ilol.  Abr.  331,  tit.  Authoritic,  E.  pi.  4 
Com.  Dig.  tit.  Arbitrament,  D.  5.     5  East,  266. 

{b)  2  Barn.  &  Aid.  394.  2  Barn.  &  Ores.  345.  3  Dowl.  &  Ryl.  608,  S.  C. ;  but  see  Barnes, 
210.  Botver  v.  Ttn/lor,  E.  56  Geo.  III.  K.  B.  cited  in  Caldw.  30.  7  Taunt.  574,  5,  in  notit. 
3  Dowl.  &  Ryl.  610,  (a),  S.  C.  contra;  which  latter  case  seems  to  be  now  overruled. 

{cc)  3  Barn.  &  Cres.  144.     4  Dowl.  &  Ryl.  740,  S.  C. 

{d)  4  Bing.  143;  and  see  10  Moore,  272.  3  Bing.  20,  S.  C.  G  Barn,  k  Cres.  255,  S.  C, 
in  Error.     1  Moore  &  P.  147.     4  Bing.  435,  S.  C. 

(e)  4  Taunt.  702  ;  and  see  1  Younge  &  J.  368.  (/)  4  Moore,  3. 

(<7)  1  Rol.  Abr.  261,  2.  1  Sid.  428.  2  Wms.  Saund.  5  Ed.  129.  1  Lev.  174,  285,  302. 
3  Lev.  263.     2  Vent.  113.     1  Salk.  70,  71,  2. 

{h)  8  Co.  82;  and  see  7  East,  608.  11  East,  367.  3  Maule  &  Scl.  145.  5  Taunt.  452. 
5  Barn.  &  Aid.  507.     2  Chit.  Rep.  316.     1  Dowl.  &  Ryl.  106,  S.  C. 
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statute  9  &  10  W.  III.  c.  15,  to  revoke  by  deed  his  submission,  and  notify 
the  same  to  the  arbitrators,  before  the  authority  is  executed ;  and  he  can- 
not be  attached  for  a  contempt  of  court,  in  not  obeying  the  award,  if  made 

after  such  revocation  and  notice,  though  the  submission  be  after- 
[  *824  ]  wards  *made  a  rule  of  court  :(a)     But  it  seems  that  it  woukl  be 

a  contempt  to  revoke  tlie  submission,  after  it  has  been  made  a 
rule  of  court. (6)  It  also  seems,  that  by  countermanding  or  revoking  the 
power  of  the  arbitrator,  the  bond  is  forfeited,  and  the  obligee  shall  take 
the  benefit  thereof  :(c)  And  if  the  plaintiff  has  covenanted  to  perform  an 
award,  and  an  award  be  made,  he  cannot,  by  revoking  his  authority,  re- 
lieve himself  from  an  action  of  covenant  :[dd)  nor  will  the  court  in  such 
case  set  aside  the  award,  because  it  would  deprive  the  other  party  of  his 
action. (ee)  Hence  it  appears,  that  when  the  parties  execute  a  deed,  or 
enter  into  an  agreement  of  reference,  they  may  revoke  the  authority  of 
the  arbitrator,  before  the  submission  is  made  a  rule  of  court :  though  the 
party  may  be  liable  to  an  action  of  covenant,  for  not  performing  the  award. 
And  accordingly,  where  a  cause  was  referred  to  arbitration  under  a  judge's 
order,  and  one  of  the  parties,  before  the  award  was  published,  and  before 
the  judge's  order  was  made  a  rule  of  court,  revoked  the  submission,  and 
the  arbitrator  notwithstanding  made  an  award,  the  court  set  it  aside,  al- 
though the  judge's  order  had  been  made  a  rule  of  court,  before  any  appli- 
cation to  set  aside  the  award.(^)  But  an  order  of  7iisi  prius,  referring  a 
cause  to  arbitration,  not  being  revocable,  may  be  made  a  rule  of  court, 
after  notice  of  revocation  of  the  arbitrator's  authority.(^)  The  court  will 
not  set  aside  an  award,  on  the  ground  that  the  party,  for  whose  benefit  the 
money  was  to  be  paid,  had  become  bankrupt,  before  the  making  of  the 
award,  where  he  had  previously  assigned  all  his  interest  in  the  sum  to  be 
awarded,  to  a  third  person. (7i)  And  where  a  case  was  referred  by  order 
of  nisi  prius,  and  after  the  reference,  but  before  the  making  of  the  award, 
the  plaintiff  became  bankrupt ;  the  court  of  King's  Bench  held,  that  this 
was  no  revocation  of  the  submission,  and  that  the  arbitrator  might  not- 
withstanding award  a  verdict  for  the  defendant. (z) 

A  matter  was  referred  by  consent  at  nisi  prius,  to  the  three  foremen  of 
the  jury,  and  before  the  award  was  made,  one  of  the  parties  served  the  ar- 
bitrators with  a  subpoena  out  of  Chancery,  which  hindered  their  proceeding 
to  make  the  award ;  the  court  held  this  to  be  a  breach  of  the  rule,  and 
granted  an  attachment  nisi.[k)  So,  where  the  parties  upon  a  reference 
consented  to  abide  by  the  award,  and  not  to  bring  any  bill  in  equity,  and 
their  submission  was  made  a  rule  of  court,  and  after  an  award  made,  one 
of  them  filed  a  bill  in  Chancery  against  the  other,  the  court  made  a  rule 

(a)  1  East,  608.     5  Taunt.  452. 

h)  1  Str.  593 ;  and  see  1  East,  608.     5  Taunt.  452.     2  Moore,  30. 

(c)  8  Co.  82.  T.  Jon.  134;  and  see  5  Taunt.  453.  5  Barn.  &  Aid.  507.  2  Chit.  Rep.  316. 
1  Dowl.  &  Ryl.  106,  S.  C.  4  Barn.  &  Cres.  103.  6  Dowl.  &  Ryl.  213,  S.  C.  1  Car.  &  P. 
651,  654      1  M'Clel.  &  Y.  464,  S.  C. 

(dd)  5  East,  266;  and  see  5  Taunt.  453.  5  Barn,  k  Aid.  507.  2  Chit.  Rep.  316.  1  Dowl. 
k  Ryl.  106,  S.  C. 

(ee)   5  Taunt.  453. 

(ff)  1  Bing.  87.     7  Moore,  403,  S.  C.     1  M'Clel.  &  Y.  276. 

(g)  1  Chit.  Rep.  200.     2  Barn.  &  Aid.  395,  S.  C. ;  and  see  1  M'Clel.  &  Y.  276. 

{h)  2  Chit.  Rep.  43. 

(t)  4  Barn.  &  Aid.  250. 

{k)  1  Salk.  73. 
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absolute  for  an  attachment. (Z)  But  where  an  order  of  reference 
was  made  *at  nisi  prius  with  the  usual  clause  empowering  the  [  *825  ] 
court  to  award  costs  "  for  affected  delay  or  otherwise  wilfully 
preventing  the  arbitrator  from  making  his  award,"  and  one  of  the  parties, 
after  the  arbitration  has  been  entered  into,  revoked  the  arbitrator's  au- 
thority, in  consequence  of  being  unable  to  procure  the  attendance  of 
necessary  witnesses,  the  court  held  that  he  was  not  liable  to  pay  the  costs 
of  the  reference.(«) 

When  a  cause  is  referred  at  the  trial,  it  is  usual  to  get  the  witnesses 
sworn,  before  they  leave  the  court ;  otherwise  (if  required,)  they  must  be 
sworn  before  a  judge  :{b)  And  the  order  of  nisi  prius  being  obtained  from 
the  clerk  of  nisi  prius  or  associate  in  London  or  3Iiddlesex,  or  from  the 
associate  at  the  assizes,  the  arbitrator  will  make  an  appointment((,')  in 
writin"-,  of  a  time  and  place  for  the  parties  and  their  witnesses  to  attend 
him  ;  which  appointment  should  be  subscribed  to  a  copy  of  the  order  of  nisi 
prius,  and  served  therewith  on  the  defendant's  attorney:  And,  previous 
to  the  meeting,  the  arbitrators  should  be  furnished  with  a  state  of  the  case, 
and  the  names  of  the  witnesses,  &c.  A  similar  mode  of  proceeding  is  to 
be  observed,  when  the  reference  is  by  agreement  without  suit. 

The  arbitration  then  proceeds :  And  it  has  been  holden  that  arbitrators, 
having  poAver  to  choose  an  umpire,  may  elect  one  either  biyfore  or  after 
the  expiration  of  the  time  limited  for  making  their  award,  so  as  it  be  Avithin 
the  time  appointed  for  his  umpirage  ;(cZ)  and  the  arbitrators  may  elect  him, 
before  they  enter  upon  the  examination  of  the  matter  referred  to  them.(e) 
If  the  bond  be,  that  if  arbitrators  do  not  make  their  award  by  a  certain  day, 
then  the  parties  are  to  abide  the  award  of  an  umpire  to  be  chosen  by  the 
arbitrators,  the  time  for  the  arbitrators  to  appoint  an  umpire  commences 
when  the  time  for  making  their  award  expires. (/)  The  appointment  of  an 
umpire  made  in  writing  by  two  arbitrators,  does  not  it  seems  require  a 
stamp. ((/)  And  Avhere  the  parties  named  two  arbitrators,  who  were  to 
choose  a  third,  and  the  award  was  to  be  made  by  the  three,  or  any  two  of 
them,  and  each  of  the  arbitrators  proposed  to  the  other  a  third,  Avho  was  ad- 
mitted to  be  a  fit  person,  but  not  being  able  to  agree  which  of  the  two  pro- 
posed should  be  selected,  they  agreed  to  decide  the  choice  by  lot ;  the  court 
held,  that  this  was  within  their  authority,  and  that  an  award  made  by  such 
third  arbitrator,  in  conjunction  with  the  one  by  Avhom  he  had  been  origi- 
nally proposed,  could  not  be  impeached  on  that  account. (7i)  So,  where  the 
arbitrators  had  executed  their  authority,  by  an  effectual  appointment  of  an 
umpire,  who  accepted  and  acted  upon  the  authority  so  conferred  on  him, 
the  court  held  his  umpirage  to  be  binding,  notwithstanding  one  of  the  par- 
ties afterwards  dissented  from  such  appointment. (i)  And  where,  by  the 
terms  of  a  refei-ence,  the  arbitrators  were  to  appoint  an  umpire 
previously  to  their  entering  on  the  *consideration  of  the  matters  [  *826  ] 
referred,  and  to  make  their  award  before  a  certain  day,  or  such 
time  as  they  and  the  umpire,  or  any  two  of  them,  should  appoint ;  and  the 

(l)  3  Bur.  1256. 

(a)  2  Barn.  &  Aid.  395.     1  Gliit.  Rep.  204,  S.  C. 

(6)  Api)cnd.  Chap.  XXXVI.  §  7.  (r)  Id.  ^  8. 

(rf)   15  East,  556.     And  for  the  form  of  the  appointment,  .see  Append.  Chap.  XXXVI.  §  9. 

(e)  2  Durnf.  &  East,  644;  and  see  2  Wms.  Saund.  5  Ed.  133,  (7J. 

(/)  4  Taunt.  232.  {g)  Id.  704. 

(/i)   16  East,  51.  (t)   11  East,  367. 
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arbitrators,  before  appointing  an  umpire,  enlarged  the  time  for  making  their 
award,  and  afterwards  held  a  meeting,  at  which  the  parties  attended ;  the 
court  of  Common  Pleas  held,  that  the  parties  being  aware  of  these  facts, 
and  having  afterwards  attended,  could  not  now  make  any  objection,  on  the 
ground  of  the  enlargement  of  the  time  having  been  made  before  the  ap- 
pointment of  the  umpire. («)  But  where  the  parties  named  two  arbitrators, 
who  Avere  to  choose  an  umpire,  and  each  arbitrator  named  a  person  to  whom 
the  other  objected,  and  they  afterwards  agreed  to  decide  by  lot  which  should 
name  the  umpire,  and  thereupon  the  party  who  won  named  the  person  to 
whom  the  other  had  previously  objected;  the  court  held,  that  the  award 
made  by  such  umpire  was  bad. (5)  So,  where  a  cause  was  referred  to  two 
arbitrators  specially  named,  together  with  a  third,  to  be  chosen  by  them, 
and  the  award  of  any  two  was  to  be  binding ;  and  they  agreed  that  each , 
should  name  one  person,  and  that  the  right  of  selecting  one  of  those  so 
named  should  be  determined  by  lot ;  the  court  held,  that  this  mode  of  ap- 
pointing the  third  arbitrator  was  bad,  and  a  sufficient  ground  for  setting 
aside  the  award. (c) 

If  the  arbitrators  cannot  make  their  award  within  the  time  limited  by  the 
rule  of  court,  or  order  of  iiisi  j^rms,  a  rule  may  be  obtained,  by  consent, 
but  not  otherwise, (c?)  for  enlarging  it;  or  where  the  submission  is  by  agree- 
ment without  suit,  the  time  may  be  enlarged  by  consent  of  the  parties  :(e) 
And  if  an  arbitrator  has  power  to  enlarge  the  time  for  making  his  award  to 
any  other  day,  he  may  enlarge  it  more  than  once.(/)  Where  the  parties 
by  an  indorsement  in  general  terms  on  the  bonds  of  submission  to  arbitra- 
tion, agree  that  the  time  for  making  the  award  shall  be  enlarged,  such  agree- 
ment virtually  includes  all  the  terms  of  the  original  submission,  to'which  it 
has  reference,  and  amongst  others,  that  the  submission  for  such  enlarged 
time  shall  be  made  a  rule  of  court ;  and  consequently  the  party  is  liable  to 
an  attachment,  for  non-performance  of  an  award  made  within  such  enlarged 
time,  under  the  statute  9  &  10  W.  III.  c.  15. (^)  And  where  a  cause  was 
referred  under  a  judge's  order,  with  a  proviso  that  the  arbitrator  should 
make  his  award  on  or  before  a  day  certain,  but  if  he  should  not  be  then  pre- 
pared, that  the  time  should  be  enlarged  from  time  to  time  as  he  might  re- 
quire, and  a  judge  of  the  court  might  think  reasonable  and  just ;  the  court 
of  King's  Bench  held,  that  the  time  for  making  the  award  was  duly  en- 
larged, by  the  arbitrator  indorsing  on  the  order,  on  the  day  preceding  the 
expiration  of  the  original  time,  that  he  requu'ed  further  time ;  although  the 
judge's  order  granting  such  further  time,  was  not  obtained  until  a 
[  *827  ]  day  subsequent:  (A)  But  where,  in  a  similar  case,  the  ^indorsement 
was  dated  on  a  day  subsequent  to  the  expiration  of  the  time  origi- 
nally given  for  making  the  award,  that  court  discharged  a  rule  7iisi  for  an 
attachment,  for  non-performance  of  the  award. (a)  An  objection,  however, 
that  the  time  for  making  an  award  has  not  been  duly  enlarged,  is  it  seems 
waived,  by  proceeding  on  the  reference,  with  a  knowledge  of  that  fact. (5) 
The  rule  or  order  for  enlarging  the  time  for  making  an  award,  when  neces- 

(a)  8  Taunt.  694 ;  and  see  Ry.  &  Mo.  17.  (b)  2  Bam.  &  Aid.  218. 

(c)  3  Barn.  &  Cres.  407.     5  Dowl.  &  Ryl.  263,  S.  C. 

(d)  Tcasdale  v.  Atkins,  M.  21  Geo.  III.  K.  B.  (e)  Append.  Ch^p.  XXXVI.  ^  10. 
(/)  1  Taunt.  509.     4  Taunt.  658,  S.  P.     2  Chit.  Rep.  45. 

\g)  5  East,  189  ;  but  see  8  Durnf.  &  East,  87,  contra;  and  see  8  East,  13. 

[h)   1  Maule  &  Sel.  1. 

(a)   Good  V.  Wilks,  H.  56  Geo.  III.  K.  B.  (6)  1  Younge  &  J.  16. 
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sary,  is  drawn  up  by  the  clerk  of  the  rules  in  the  King's  Bench, (c?)  or  se- 
condaries in  the  Common  Pleas,  on  a  brief  or  motion  paper,  signed  by  the 
counsel  or  Serjeants  on  both  sides,  and  a  copy  of  it  served,  with  an  appoint- 
ment thereon ;  but  before  this  rule  can  be  obtained,  a  motion  must  be  made, 
for  making  the  order  of  tiisi  prius  or  agreement  a  rule  of  court. 

It  will  next  be  proper  to  consider  the  award,{d)  or  umpii-age  ;  and  the 
mode  of  enforcing  it,  by  the  party  in  whose  favour  it  is  made,  or  of  setting 
it  aside  by  the  opposite  party.  When  a  cause  is  referred  to  three  persons, 
and  they,  or  any  two  of  them,  are  empowered  to  make  an  award,  an  award 
made  by  two  of  them  is  good,  if  the  third  had  notice  of  the  meetings,  &c. ; 
but  otherwise  such  award  is  bad.(e)  And  where  a  submission  was  to  two, 
so  as  they  made  their  award  on  or  before  a  day  certain,  but  if  they  did  not 
by  the  time  aforesaid  make  their  award,  then  to  an  umpire,  provided  he 
made  his  award  on  or  before  a  subsequent  day,  and  the  arbitrators  finally 
disagreed  before  their  time  expired,  and  declared  they  would  not  make  any 
award,  and  did  not  make  any;  the  court  of  King's  Bench  held,  that  the 
umpirage  might  be  made  after  the  final  disagreement  of  the  arbitrators,  be- 
fore the  time  allowed  them  had  expired :(/)  And  it  need  not  state  that  the 
arbitrators  had  disagreed.(^^)  But  an  award  made  by  arbitrators  and  an 
umpire  jointly,  on  a  reference  to  them  severally,  is  bad.(/i7i)  An  award 
which  is  required  to  be  made  in  writing,  &c.  and  ready  to  he  delivered  at  a 
particular  time,  is  complete,  if  made  in  writing,  and  ready  to  he  delivered 
by  the  arbitrator  within  the  time,  though  not  actually  delivered. (z)  But  an 
arbitrator  or  umpire,  having  once  made  his  award,  is  functus  officio: 
Therefore,  after  an  award  made  under  the  hand  of  an  umpire,  and  ready  for 
delivery,  pursuant  to  the  terms  of  reference,  of  which  notice  was  given  to 
the  parties,  an  alteration  by  the  umpire  of  the  sum  awarded,  though  made 
on  the  same  day,  and  before  delivery  of  the  award,  is  void ;  but  the  award 
was  held  to  be  good  for  the  original  sum  awarded,  which  was  still  legible, 
the  same  as  if  such  alteration  had  been  made  by  a  mere  stranger,  without 
the  privity  or  consent  of  the  party  interested. (A;)  Where  an  arbitrator,  who 
had  made  his  award  in  the  plaintiff's  favour,  was  supposed  to  have 
made  a  mistake  in  calculating  the  sum  which  the  ^plaintiff  had  a  [  *828  ] 
right  to  recover ;  the  court  of  King's  Bench  would  not  refer  it 
back  to  the  arbitrator,  to  correct  the  mistake  without  the  consent  of  the 
defendant. (a)  And  the  court  of  Common  Pleas  would  not  interfere,  to 
alter  the  terms  of  an  award,  in  order  to  make  them  consist  with  the  sub- 
mission, even  where  the  submission  to  arbitration  gave  minute  directions 
for  the  course  to  be  pursued  by  the  arbitrator.  (6)  The  award  of  an  um- 
pire however  is  not  vitiated,  by  the  two  arbitrators,  who  yfcrofujicti  officio, 
nor  by  a  stranger's,  joining  in  it.{cc) 

It  was  not  formerly  necessary  that  an  award  in  writing,  though  under 
seal,  should  have  a  deed  stamp,  unless  it  was  delivered  as  a  deed  ;  for  if  it 
was  only  delivered  as  an  atvard,  it  was  sufficient  if  it  had  the  award  stamp 
of  ten  shillings.(c?c^)    But  this  distinction  is  now  rendered  immaterial :  for, 

(c)  Append.  Chap.  XXXVI.  §  11. 

(d)  For  the  forms  of  Awards,  see  Append.  Chap.  XXXVI.  ^  12,  &c. 

(e)  Willes,  215.     Barnes,  57,  S.  C. 

(/)  3  Maule  &  Sel.  559 ;  and  see  6  Do^l.  &  Ryl.  15.         (ffff)  5  Maule  &  Sel.  193. 
(AA)  9  Price,  612.  (t)  4  East,  584.     6  East,  310. 

(k)  6  East,  309.     2  Smith  R.  400,  S.  C. ;  and  see  8  East,  54.     1 1  East,  369, 
(a)   7  Dowl.  &  Ryl.  774.  (i)  2  Bing.  476. 

{cc)  4  Taunt.  232.  (dd)  4  East.  584. 
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by  the  last  general  stamp  act,(e)  an  award,  whether  under  hand  and  seal 
or  under  hand  only,  is  subject,  like  a  deed,  to  the  stamp  duty  of  11.  15s. ; 
and  where  the  same,  together  with  any  schedule  or  other  matter  put  or  in- 
dorsed thereon,  or  annexed  thereto,  shall  contain  2,160  words,  being  thirty 
common  law  sheets,  or  upwards,  then  for  every  entire  quantity  of  1,080 
words,  or  fifteen  common  law  sheets,  contained  therein,  over  and  above  the 
first  1,080  words,  a  further  progressive  duty  of  11.  5s.  Where  several 
underwriters  on  a  policy,  however,  enter  into  an  agreement  to  refer  the 
cause  to  arbitration,  that  agreement  and  the  award  require  each  but  one 
stamp ;  there  being  a  community  of  interest  between  the  parties  in  the 
subject-matter.(/ ) 

The  general  requisites  of  an  award  are,  that  it  be  certain,  mutual,  and 
final. (^)[ a]    And  an  award  that  A.  or  B.  shall  do  an  act,  is  void  for  uncer- 

(e)  55  Geo.  III.  c.  184.  Schcd.  Part.  I.;  and  see  the  statute  48  Geo.  III.  c.  149.  Sched.  Part. 
II.  ?  III. 

(/)  6  Taunt.  171.     1  Marsh.  525,  S.  C. 

(g)  See  Bac.  Abr.  tit.  Arbitrament;  Kyd  on  Awards  ;  and  1  Wms.  Saund.  5  Ed.  327,  a.  (2). 

[a]  An  award  must  be  certain.     Gibsons.  Poiuell,  5  Smedes  &  Marsh.  712.     M'Keenv. 
Oliphani,  3  Harr.  442.   Lee  v.  Onstott,  1  Pike,  206.    Gonsales  y.  Deavens,  2  Yeates,  507.    King 
V.  Cook,  Charlt.  288.   Grier\.  Grier,  1  Dall.  173.    PurdyY.  Delavan,  1  Gaines,  304.    Duburg 
T.  Clifton,  Cook,  329.    Carter  Y.Ross,  2  Root,  507.     Parkhurst  v.  Powers,  lb.  531.     Ilazeltine 
V.  Smith,  3  Verm.  535.     Thus,  a  report  finding  "that  the  sum  of  $75  was  due  the  third  of 
March  last,"  which  period  was  several  months  before  the  meeting  of  the  referees,  was  set  aside 
for  uncertainty.     Young  v.  Reuben,  1  Dall.  119  ;  but  see  Wood  v.  Earl,  5  Rawie,  44,  where 
this  case  is  denied.     And  an  award  that  tlie  defendant  should  "give  security"  for  the  pay- 
ment of  certain  sums  of  money  to  A.,  or  her  agent,  if  required,  is  void  for  uncertainty.    Bar- 
ret V.  Gilson,  3  S.  &  R.  340.    S.  P.    Jackson  v.  De  Long,  9  Johns,  43.     Or  an  award  direct- 
ing a  party  to  deliver  "a  certain  bond  bearing  date,  February  I7th,  1821,"  without  stating 
by  whom  the  bond  was  made  or  to  whom  given ;  for  what  penalty,  or  upon  what  condition, 
is  void  for  uncertainty.     Sheppard  v.  Stiles,  2  Halst.  90.     But  an  award  which  directs  one 
party  to  pay  to  the  other  a  certain  sum,  within  a  certain  time  after  the  date  of  the  award, 
with  interest  till  paid,  is  sufficiently  certain.   Skeels  v.  Chickering,  7  Met.  316.    Or  an  award 
for  a  sum  certain  and  "the  costs,"  was  held  certain  to  a  common  intent,  and  good.     Brown 
V.  Warnock,  5  Dana,  492.     Or  an  award  that  two  of  three  partners  should  pay  the  third  a 
certain  sum,  that  the  third  should  be  entitled  to  a  certain  sum  out  of  this  amount,  the  rest 
to  be  applied  by  him  to  paying  the  partnership  debts,  and  the  remainder,  if  any,  to  be  equally 
divided  between  the  three  partners,  was  held  sufficiently  certain  and  final,  on  demurrer. 
Case  V.  Ferris,  2  Hill,  75.     So  too,  an  award  that  one  party  shall  pay  a  specific  sum  to  the 
other,  being  written  on  the  back  of  the  submission  bond,  must  be  taken  to  settle  all  matters 
therein  submitted,  and  is,  therefore,  sufficiently  final  and  certain.     Doolittle  v.  Jlalcom,  8 
Leigh,  608.     Or  an  award  for  the  plaintiff  for  "the  amount  of  the  note,"  in  controversy,  is 
sufficiently  certain.     Coze  v.  Gent,  1  M-Mullan,  302.     An  award  is  not  the  less  certain  and 
final  because  the  arbitrators  refer  to  a  report  previously  made  by  a  commissioner  in  chan- 
cery, and  declare,  (in  general  terms)  their  concurrence  with  it,  instead  of  specifying  the 
particulars,  or  substance  thereof,  in  the  award  itself;  nor  because  they  submit  to  the  court 
the  propriety  of  their  award  in  point  of  law,  and  as  a  guide  for  the  court  in  deciding  upon 
it,  state  the  grounds  and  reasons  thereof.     Brickhouse  v.  Hunter,  4  H.  &  M.  363.     C,  as 
agent  of  0.,  entered  into  a  submission  with  A.,  to  refer  certain  matters  under  the  statute. 
The  arbitrators  made  an  award  in  favour  of  A.,  without  stating  against  whom.     Held,  that 
judgment  could  not  be  rightly  rendered  against  0.     Callahan  v.  iPAlexander,  1  Ala.  366. 
An  award,  that  A.  should  make  and  execute  a  deed  of  all  the  lands  he  holds  by  a  certain 
conveyance  from  B.,  is  not  void  for  uncertainty.    Whitcomb  v.  Preston,  13  Verm.  53.    Where 
arbitrators  determined  that  a  party  "shall  cause  the  planks  of  his  mill-dam  to  betaken 
down  so  as  to  reduce  the  quantity  or  head  of  water  therein,  eleven  inches  perpendicular 
measure  lower  than  the  same  was  on  the  27th  day  of  December,  1839,  when  the   said  dam 
was  examined  by  the  said  arbitrators  herein,  which  is  to  be  done  in  twenty  days  from  the 
date  hereof,"  it  was  held  that  it  was  void  for  uncertainty.    McDonald  v.  Bacon,  3  Scam.  428. 
Or  an  award  to  finish  the  house  or  to  pay  for  the  stove,  without  stating  what  house,  or  what 
stove,  is  void  for  uncertainty.    Schuyler  v.  Vandeveer,  2  Gaines,  235.    So  an  award  to  deliver 
books,  papers,  and  accounts,  and  a  small  chest  of  wearing  apparel,  is  too  indefinite  to  be 
sustained.     Thomas  y.  Molicr,  3  Reiva.  266.     Or  one  determining  "certain  matters  and  ac- 
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talnty. (7i)  But  certainty  to  a  common  intent  is  sufficient  :{i)  And  an  award 
that  two  persons  shall  pay  a  debt,  in  proportion  to  the  shares  which  they  held 
in  a  certain  ship,  the  ratio  of  their  shares  not  being  a  subject  of  dispute,  is 
sufficiently  certain. (/c^)  An  award  that  money  shall  be  paid  to  a  stranger,  for 
the  use  of  one  of  the  parties  to  the  submission,  is  good  :{l)  And  an  order  of 
nisi  prius,  referring  an  action  of  debt  on  a  money  bond,  (where  the  issue 
was  payment  by  a  co-obligor,)  and  all  matters  in  difference  to  arbitration, 
does  not  require  the  arbitrator  to  direct  for  what  sum  the  verdict  shall  be 
entered ;  and  the  court  refused  to  set  aside  an  award,  directing  the  verdict  to 
be  entered  generally  for  the  plaintiff,  on  a  suggestion  that  the  arbitrator  ought 
to  have  directed  for  what  sum  the  verdict  and  judgment  should  be 
entered,  and  execution  taken  out,  without  proof  that  there  *were  [  *829  ] 
other  matters  in  difference  between  the  parties. («a)  Where  a  cause 
and  all  matters  in  difference  were  referred  by  order  of  nisi  prius,  and  the 
arbitrator  by  his  award  found,  that  "nothing  is  due  to  the  plaintiff;"  the 
court  held,  that  this  must  be  considered  as  a  finding,  that  the  plaintiff  had 
no  right  to  recover  in  the  action. (6)  And  an  award  which  settles  the  costs 
on  both  sides,  is  final  ;(c)  as  is  also  an  award  that  certain  actions  be  discon- 
tinued, and  each  party  pay  his  own  costs  ;  this  being  in  effect  an  award  of 
a  stet  processus.{d)  So,  where  an  action  of  covenant  was  referred,  with  all 
matters  in  difference,  to  arbitration,  and  the  costs  of  suit  were  directed  to 
abide  the  event ;  the  court  held,  that  an  award  that  the  plaintiff  had  no  de- 
mand on  the  defendant,  on  account  of  any  alleged  breaches  of  covenant,  or 
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(h)  1  Younge  &  J.  16. 

\i)  1  Bur.  274.  2  Ken.  553,  S.  C;  and  see  7  Durnf.  &  East,  76.  Ry.  &  Mo.  17,  in  which 
latter  case,  an  award,  in  the  form  of  an  opinion,  was  bolden  to  be  in  substance  sufficient. 
See  also  4  Dowl.  &  Ryl.  814.     M'Clel.  367. 

Ikk)  6  Taunt.  254.  {I)  2  Chit.  Rep.  43. 

[aa)  3  Dowl.  &  Ryl.  224;  and  see  2  Barn.  &  Cres.  170. 

(h)  5  Barn.  &  Cres.  528.     8  Dowl.  &  Ryl.  285,  S.  C. 

(c)  Forrest,  73  ;  and  see  2  Dowl.  &  Ryl.  222.  {d)  9  East,  497. 

counts  now  in  dispute  and  undetermined  between  the  parties,"  without  further  description,  is 
void  for  uncertainty.     Turpin  v.  Bnnton^  Hardin,  312. 

An  award  must  also  be  mutual.  Weed  v.  Ellis^  3  Caines,  256.  Gordon  v.  Tucker^  6 
Greenl.  247.  GaylordY.  Gaylord,  4  Day,  422.  Gibson  v.  Powell,  5  Sraedes  &  Marsh.  712. 
M^Keen  v.  Oliphant,  3  Harr.  442.  Thus,  on  a  submission  by  A.  and  B.,  an  award  that  A.'s 
children  are  entitled  to  a  certain  sum  is  valid,  as  not  being  open  to  the  objection  that  it  is 
not  between  the  parties  to  the  submission.  Ki?iff  v.  Cook,  T.  U.  P.  Charlt.  28(L  Or  an 
award  of  j)ayment  of  a  specific  sum  by  one  party  to  another,  is  mutual  and  suflicioiu  with- 
out directing  a  release  or  other  act  by  the  latter.  Doolittle  v.  Malcom,  8  Leigh,  608.  If  an 
award  directs  the  performance  of  acts  by  both  parties,  and  is  void  as  to  the  acts  to  be  done 
by  one  of  the  parties,  and  the  void  part  is  the  consideration  or  recompense  of  the  thing 
awarded  on  the  other  side,  the  whole  award  fails  for  want  of  mutuality.  Kichols  v.  Rensse- 
laer Ins.  Co.,  22  Wend.  125.  But  the  doctrine  by  which  awards  are  required  to  be  mutual, 
is  not  applied  in  the  strict  sense  in  which  it  was  formerly  taken,  llarrtl  v.  M^Alezander,  3 
Rand.  94. 

An  award  must  also  be  final.  Manuel  v.  Campbell,  3  Pike,  324.  Lee  v.  Onstott,  1  Pick. 
206.  M'Keen  v.  Oliphant,  3  Harr.  442.  King  v.  Cook,  Charlt.  289.  Grier  v.  Grier,  1  Dall. 
173.  J'urdif  V.  Delaran,  1  Caines,  304.  Gonsales  v.  Deavens,  2  Yeatcs,  539.  Archer  \.  Wil~ 
liamson,  2  Harr.  &  Gill,  67.  Young  v.  Shook,  4  Rawle,  304.  An  award  is  final  if  it  is  within 
the  reference,  and  the  subject-matter  is  brought  before  the  arbitrators;  or  if  it  is  so  decided 
by  consent  though  not  included  in  the  rule.  Ahler,  if  there  is  no  consent.  Alexander  v.  West- 
moreland Bank,  1  Penn.  State  Rep.  395.  Where  a  submission  to  arbitrators  of  all  claims  be- 
tween parties  is  under  seal,  the  parties  cannot,  by  a  parol  consent  at  the  hearing,  withdraw 
a  certain  claim.  The  award  will  be,  nevertheless  final.  Howard  x.  Cooper,  1  Hill,  44.  So 
an  award  of  arbitrators  upon  matters  in  dispute,  in  an  action  of  trespass  that  one  of  the 
parties  shall  pay  to  the  other  a  certain  sum,  cannot  be  objected  to  as  not  final.  Dickerson 
V.  Tyner,  4  Blackf.  253. 
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on  any  other  account  whatsoever,  was  final,  although  the  suit  was  not  in 
terms  put  an  end  to.(e)  And  an  arbitrator,  to  whom  all  actions  and  causes 
of  action,  and  all  matters  in  difference  in  two  actions  between  the  parties, 
have  been  referred,  is  not  compelled  to  take  matters  of  an  equitable  nature 
into  consideration ;  but  an  award  made  by  him,  in  reference  to  the  two  actions 
only,  is  final. (/)  But  notwithstanding  the  award  be  final,  as  to  all  matters 
referred  and  decided  upon  by  the  arbitrators,  yet  upon  a  reference  of  all 
matters  in  difference  between  the  parties,  an  award  does  not  preclude  the 
plaintiff  from  suing  for  a  cause  of  action  existing  against  the  defendant  at 
the  time  of  the  reference,  upon  proof  that  the  subject-matter  of  such  action 
was  not  laid  before  the  arbitrators,  nor  included  in  the  matters  referred. (^) 
If  the  submission  be  conditional,  so  as  the  award  be  made  "  of  and  con- 
cerning the  premises, "(7t)  or,  "on  or  before  a  particular  day,"(i)  the  arbi- 
trator must  adjudicate  upon  each  distinct  matter  in  dispute,  of  which  he  has 
notice,(A")  or  the  award  will  be  invalid :  But  if  the  submission  be  general, 
without  any  condition  annexed  to  it,  an  award  extending  to  some  of  the 
matters  in  difference  only,  without  noticing  others,  will  be  good ;  provided 
no  such  connection  exist  between  the  latter,  and  the  things  decided,  as  to 
leave  any  uncertainty  upon  the  face  of  the  award. (?)  So,  if  the  award  be 
otherwise  good,  it  cannot  in  general  be  set  aside,  on  account  of  the  arbitra- 
tor's having  in  some  particular  instance  exceeded  his  authority.(m)  And, 
unless  the  matter  awarded  to  be  done  on  one  side  go  to  the  whole  justice  of 

the  case,  and  be  the  entire  consideration,  so  that  the  other  matters 
[  *830  ]  cannot  consistently  with  justice  be  *separately  performed,  an 

award  may  be  good  in  part,  and  bad  in  part  :(a)  But  if,  by  the 
nullity  of  the  award  in  any  part,  one  of  the  parties  cannot  have  the  advan- 
tage intended  him,  as  a  recompense  or  consideration  for  that  which  he  is  to 
do  to  the  other,  the  award  is  void  in  the  whole.  (55)  An  award  between  a 
lessee  and  his  neighbour,  awarding  an  act  to  be  done  for  the  benefit  of  the 
latter  by  the  lessee,  which  would  be  luaste  upon  the  estate  of  the  lessor,  is 
bad.((?)  And  where  an  arbitrator,  to  whom  a  cause,  before  being  at  issue, 
was  referred  by  rule  of  court  on  motion,  awarded  thus,  "  I  award  and  direct, 

that  a  verdict  in  this  cause  be  finally  entered  for  the  plaintiffs,  with 1. 

damages  ;"  the  court  held,  that  he  had  exceeded  his  authority,  in  directing 
the  entry  of  a  verdict ;  and  that  as  the  award  consisted  of  only  one  sentence, 
that  direction  could  not  be  rejected,  and  the  residue  considered  as  an  award 
that  so  much  was  due,  and  to  be  paid ;  and  that  therefore  the  award  could 
not  be  supported,  either  by  attachment  or  action. (c?)  [a] 

(e)  5  Barn.  &  Aid.  861 ;  and  see  8  Taunt.  697.  2  Barn.  &  Cres.  ITO.  3  Dowl.  &  Ryl.  434, 
S.  0.     9  Moore,  381.     2  Bing.  199,  S.  C.  in  Error. 

(/)  7  Taunt.  644.     1  Moore,  403,  S.  C. ;  but  see  16  East,  58.     2  Moore,  723. 

[g)  4  Durnf.  &  East,  146.  4  Esp.  Rep.  180  ;  but  see  Willes,  268.  7  Mod.  349,  oct.  ed.  S.  C. 
1  Barn.  &  Aid.  106.  (A)  Willes,  268,  270. 

(i)  7  East,  81 ;  and  see  16  East,  58.  {k)  Caldw.  100. 

{I)  Id.  103;  and  see  Rol.  Abr.  tit.  Arbitrament,  L.  Willes,  62,  66.  8  East,  445.  1 
Taunt.  549. 

(m)  Forrest,  73 ;  and  see  8  East,  13.     8  Taunt.  697. 

{a)  1  Taunt.  552;  and  see  Com.  Dig.  tit.  Arbitrament,  E.  8,  19.  Willes,  62,  66.  2  Wils. 
267,  293.  8  East,  13,  445.  9  Moore,  381.  2  Bing.  199,  S.  C.  M'Clel.  253.  13  Price,  533. 
S.  C.     M'Clel.  367.     13  Price,  367  ;  S.  C.  Caldw.  116,  &c. 

[bb)  1  Rol.  Abr.  259,  pi.  9,  10;  and  see  Com.  Dig.  tit.  Arbitrament,  E.  19.  2  Wms.  Saund. 
5  Ed.  292,  293,  6.    Willes,  248,  253.     8  Taunt.  698. 

(c)  5  Taunt.  454.  {d)  1  M'Clel.  &  Y.  200  ;  and  see  7  Dowl.  &  Ryl.  221. 

[a]  Arbitrators  appointed  by  a  submission  at  coicmon  law,  have  no  authority  to  award 
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When  a  cause  is  depending,  the  submission  is  either  silent  with  regard  to 
costs,  or  they  are  directed  to  abide  the  event  of  the  award,  or  else  to  be  in 

concerning  costs,  unless  it  be  expressly  given  by  the  submission.  Petcrx  v.  Pierce,  8  Mass. 
399.  Ailing  v.  Munson,  6  Conn.  09(j ;  but  that  juirt  of  the  award  in  which  costs  are  so  al- 
lowed, may  be  set  aside  without  invalidating  the  residue.  Vorlcr  \.  Buckfteld  Branch  Kail 
Road,  32  Maine,  (2  Red.)  539.  The  power  of  awarding  the  costs  of  arbitration,  in  New  York 
and  New  Hampshire,  is  incident  to  the  authority  of  the  arbitrator  to  determine  the  principal 
matter  submitted,  unless  by  the  terms  of  the  submission  that  power  is  clearly  withheld. 
Chase  V.  Strain,  15  N.  H.  535.  Nichols  v.  Rensselaer  Jns.  Co.,  22  Wend.  125.  But  the  sub- 
mission of  all  matters  in  variance,  though  there  be  no  mention  of  costs,  authorizes  arbitrators 
to  award  concerning  them.  Young  v.  Shook,  4  Rawle,  302.  Strang  v.  Ferguson,  14  Johns, 
101.  Where,  upon  a  reference  of  a  suit  the  award  settles  the  rights  of  the  jiarties  but  is 
silent  as  to  the  costs,  each  party  is  liable  for  his  own,  as  for  work  and  labour  done.  Arring- 
ton  V.  Battle,  1  Car.  Law  Kejjos.  109.  So  too,  where  an  award  requires  conditions  to  be 
performed  by  each  party,  and  is  silent  about  costs,  each  party  must  pay  his  own  costs. 
Arrington  v.  Battle,  2  Murph.  24G.  AVhere  an  action  had  been  referred,  by  rule  of  court, 
and  the  referees  awarded  "  that  the  plaintiff  recover  nothing  .  .  .  each  part}' shall  pay  his 
own  costs  up  to  this  time,  and  that  each  part}'  shall  pay  half  the  referees'  fee  for  this  hear- 
ing .  .  .  taxed  at  $11,00,"  and  the  award  was  accepted.  The  defendant  paid  to  the  re- 
ferees the  whole  of  their  fees  and  the  court  ordered  judgment  to  be  entered  on  said  report 
in  favour  of  the  defendant  for  one  half  the  fees  paid  by  him  ($5.50) ;  to  which  the  plaintifl' 
excepted  and  the  exceptions  were  overuled.     Anonymous,  31  Maine,  (1  Red.)  581. 

Where  the  parties  by  mutual  consent,  withdraw  a  cause  from  the  court,  before  hearing, 
for  the  purpose  of  settlement  by  arbitrators,  and  on  certain  terms,  one  of  which  was,  that 
"the  question  of  costs,  in  the  chancery  suit  being  original  and  cross-suits  should  be  sub- 
mitted to  the  chancellor,"  the  court  will  not  decide  mere  questions  of  costs,  but  leave  each 
party  to  pay  his  own  costs.  Eastburn  v.  Kirk,  2  Johns,  Ch.,  317.  An  award  of  costs  is 
good  although  the  sum  awarded  would  not  carry  costs,  if  found  by  a  jury,  provided  the  au- 
thority' of  the  referees  is  not  limited  by  a  special  agreement.  M'Laughlin  v.  Scott,  1  Binn. 
C16 ;  Sed  vide,  Stuart  v.  Ilarkins,  3  Binn.  323,  per  Tilghman,  C.  J.,  where  the  referees  reported 
in  favour  of  the  plaintiff  for  a  sura  within  the  jurisdiction  of  the  court,  who  directed  judg- 
ment to  be  entered  without  costs.  Post  v.  Sweet,  8  S.  &  R.  391.  Lindenburgher  v.  Unruth, 
1  Browne,  194.  Heath  v.  Atkinson,  Ibid.  231.  Referees,  in  New  England,  have  jurisdiction 
of  the  question  of  costs,  and  an  award  concerning  them  cannot  be  altered  by  the  court;  the 
judgment  must  conform  to  the  award.  Nelson  v.  Andrews,  2  Mass.  164.  Bacon  v.  Crandon, 
15  Pick,  79.  Buckland  v.  Conicay,  16  Mass.  396.  Ailing  v.  3Iunson,  6  Conn.  694.  And 
costs  may  be  allowed,  even  where  the  report  of  referees  is  set  aside  for  irregularity. 
Browner  v.  Kingsley,  1  Johns,  Cas.  334. 

If  it  appear  clearly  that  the  referees  allowed  the  costs  of  the  action,  or  the  expense  of  the 
reference,  in  the  sum  given  in  damages,  the  award  will  be  erroneous.  Buckley  v.  Ellmaker. 
13  S.  &  R.  78.  Or  if  an  award  be  silent  as  to  costs,  a  judgment  for  costs  is  erroneous. 
Ilamilton  v.  Wort,  7  Blackf.  348.  A  submission,  however,  of  matters  in  dispute  to  arbitra- 
tors, authorizes  them  to  include  in  their  award  the  costs  of  a  suit  previously  instituted  by 
one  of  the  parties,  upon  the  subject-matter  of  the  dispute;  but  the  costs  of  such  a  suit  do 
not  follow  an  award  of  damages  as  an  incident.  School  District  v.  Aldrich,  13  N.  H.  139.  If 
arbitrators  should  award  costs,  without  designating  the  amount,  or  prescribing  any  mode 
by  which  the  amount  is  to  be  ascertained,  that  part  of  their  award  would  be  void  for  want 
of  certainty,  lb.  Referees  under  a  rule  of  court  if  not  restricted  by  the  rule,  have  authority 
to  award  costs.  And  in  such  a  case,  if  the  title  to  real  estate  was  in  question,  the  costs  will 
not  be  limited  because  a  small  sum  was  awarded  to  the  plaintiff.  Brown  v.  Matthes,  5  N. 
H.  229.  Long  v.  Simpson,  2  N.  H.  179.  In  Pennsylvania,  referees  cannot  award  costs, 
where  the  law  says  they  shall  not  be  given.     Lewis  v.  England,  4  Binn.  5. 

Where  a  submission  to  arbitration,  under  the  statute,  makes  no  provision  for  costs,  the 
arbitrator  has  no  power  to  award  that  one  party  shall  pay  the  costs  and  expenses  of  the 
other;  and  where  he  so  awards,  the  court  may  strike  out  so  much  of  the  award  that  one 
party  shall  pay  the  arbitrators'  fees  and  expenses;  and  where  he  omits  to  mention  the  ex- 
penses, it  seems  that  the  prevailing  party  may  tax  them  on  entering  judgment.  Per  Beards- 
ley,  J.,  Matter  of  Vande.vcer,  4  Denio,  2-19.  But  where  the  whole  cause  is  referred,  the  referee 
has  the  right,  and  it  is  his  duty  to  decide  upon  the  question  of  co.-^ts.  And  costs  being  in 
the  discretion  of  the  referee,  the  court  will  not  supervise  his  dcci.>;ion  in  respect  to  them, 
unless  upon  some  manifest  error.  Ludington  v.  TafI,  10  Barb.  Sup.  Ct.  447.  So  where  a 
cause  is  submitted  to  arbitration  or  reference  out  of  court,  with  an  agreement  to  make  the 
submission  and  award,  a  rule  of  court,  unless  costs  are  awarded  they  cannot  be  recovered. 
Anon,  1  Penning.  228. 

To  entitle  the  plaintiff  to  recover  upon  an  award,  which  provides  that  the  defendant  shall 
pay  the  taxable  ''costs"  of  a  suit  which  had  been  pending  in  court,  he  must  aver  in  his  de- 
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the  discretion  of  the  arbitrator.  The  power  of  awarding  costs  is  necessa- 
rily consequent  to  the  authority  conferred  upon  the  arbitrator  of  deter- 
mining the  cause  ;  and  the  reason  why,  in  references  of  this  sort,  a  provi- 
sion is  frequently  inserted,  that  the  costs  shall  abide  the  event  of  the 
award,  is  that  the  arbitrator  may  not  have  it  in  his  power  to  withhold  costs 
from  the  party  who  is  in  the  right :  But  that  is  to  be  considered  as  the 
restriction  of  a  power,  which  he  would  otherwise  necessarily  have,  of  allow- 
ing costs  at  his  election. (e)  Therefore,  where  a  cause  and  all  matters  in 
difference  were  referred  to  an  arbitrator,  but  nothing  was  said  about  costs, 
the  court  held,  that  the  arbitrator  had  power  over  the  costs  of  the  cause, 
being  a  matter  in  difference,  though  not  mentioned  in  the  submission.(/) 
Upon  a  submission  by  bond,  however,  of  all  matters  in  difference  between 
the  parties  in  a  cause,  without  making  any  mention  of  costs,  the  arbitrator 
has  no  authority  to  award  costs,  as  between  attorney  and  client  '.[g)  and  it 
has  been  decided,  that  arbitrators  cannot  award  the  costs  of  the  reference, 
unless  power  be  expressly  given  to  them  for  that  pm'pose.(A)     So,  where 

(e)  2  Durnf.  &  East,  644,  5.     Forrest,  77  ;  but  see  Willes,  62. 

(/)   1  Barn.  &  Ores.  277. 

{g)  12  East,  165;  and  see  2  Chit.  Rep.  157;  but  see  Forrest,  73,  semb.  cojitra. 

(h)  Willes,  62.     Forrest,  73.     2  Chit.  Rep.  157.     1  Barn.  &  Cres.  277. 

claration  that  the  taxable  costs  amounted  to  a  certain  specified  sum,  of  which  the  defendant 
had  notice  before  suit  brought;  and  if  this  averment  is  omitted,  the  declaration  is  bad  upon 
demurrer.  Wright  v.  Smith,  19  Vt.  (4  Washb.)  110.  Where  a  reference  fails  because  of  the 
non-attendance  of  the  referees,  the  prevailing  party  is,  notwithstanding,  entitled  to  charge, 
as  costs,  an  attorney's  fee,  and  his  costs  for  witnesses.  Willard  v.  Ilarbey,  3  Denio,  260. 
And  where  arbitrators  in  a  case  submitted  by  the  parties,  ordered  the  costs  of  suit  to  be 
taxed  and  they  were  taxed  ex  parte  by  a  commissioner,  the  court,  on  a  motion  for  retaxa- 
tion,  held  that  as  the  cause  was  out  of  court  they  had  no  control  of  the  costs  on  a  sum- 
mary application,  but  that  the  taxation  would  not  be  conclusive  in  an  action  on  the  bond  or 
the  award.  Van  Alstyne  v.  Wimple.,  4  Cow.  547.  Though  an  action  on  an  arbitration  bond 
will  not  lie  if  the  award  is  not  made  within  the  time  specified  in  the  condition,  and  the  parties 
have,  by  a  new  agreement,  extended  the  time  for  making  the  award,  yet,  where  the  declara- 
tion sets  forth  the  bond,  the  agreed  extension  of  time,  an  award  within  that  time,  and  a 
failure  to  perform  it,  a  good  cause  of  action  is  shown.  Myers  v.  Dixon,  2  Hall,  456.  An 
award  made  under  a  parol  submission,  out  of  court,  and  not  confined  to  matters  in  variance 
in  the  cause,  can  be  enforced  only  by  action,  judgment  cannot  be  entered  on  it.  Richardson 
V.  Cassily,  3  Watts,  320.      White  v.  Shriver,  2  Watts,  471. 

When  a  matter  not  pending  in  court,  is  submitted  to  arbitration,  by  an  agreement  in  pais, 
dan  not  pursuant  to  Mass.  Rev.  Stats,  c.  114,  and  no  provision  concerning  costs  is  made  in 
the  agreement,  the  arbitrators  have  no  authority,  by  the  common  law,  or  by  the  revised 
statutes,  to  award  costs  of  arbitration.  Vose  v.  Mow,  13  Met.  243.  Shirley  v.  Shattuck,  4 
Cush.  420.  The  practice  in  most  if  not  all  the  states  is  much  regulated  by  statute ;  thus, 
in  Indiana,  judgment  cannot  be  rendered  on  an  award  before  it  is  recorded  and  a  rule  served 
on  the  defendant  to  show  cause  why  it  should  not  be  made  the  judgment  of  the  court. 
Nelson  v.  Hinesley,  3  Blackf.  432.  And  such  an  award  as  to  the  costs  should  distinctly  show 
whether  it  applies  to  the  costs  in  the  circuit  court;  and  the  arbitrators  should  state  the  cost 
of  the  witnesses  examined  before  them,  and  also  the  sum  due  to  them  for  their  own  service. 
Jacobs  V.  Moffit,  3  Blackf.  400.  In  Missouri,  arbitrators  may  award  costs  to  either  party,  in 
their  discretion,  unless  prohibited  by  the  terms  of  the  submission.  M^Clure  v.  Shroyer,  13 
Mis.  104.  By  the  Maine  Statute  of  1831,  c.  59,  ^  30,  full  costs  are  taxed  upon  the  reports  of 
referees  where  the  plaintiff  is  the  prevailing  party,  however  small  the  amount  recovered  may 
be,  unless  the  referees  otherwise  direct.  And  the  rule  is  not  affected  in  the  case  of  reference 
on  appeal  by  the  statute  of  1839,  regulating  appeals  from  the  court  of  common  pleas.  Brovm 
V.  Keith,  2  Shep.  396.  Under  the  statute  of  Indiana,  arbitrators  may  award  costs  of  re- 
ference, although  the  agreement  to  submit  be  silent  upon  the  subject.  Dickerson  v.  Tryner, 
4  Blaclvf  253.  A  plaintiff  who  is  nonsuited,  after  an  appeal  by  the  defendant  from  an  award 
of  arbitrators,  must  refund  the  costs  of  the  appeal  which  the  defendant  had  paid  on  appeal- 
ing; and  this  is  the  case  although  the  plaintiff  sues  as  administrator.  Penrose  v.  Rawling, 
8  Watts  &  Serg.  379.  A  judgment  on  an  award  exceeding  $5.33  and  each  party  to  pay  his 
own  costs,  is  bad  in  Delaware,  because  the  award  carries  costs.     Benson  v.  Dodd,  3  Harr.  7. 
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all  matters  in  difference  arc  referred  to  arbitration,  except  the  costs  of  the 

action,  and  no  notice  is  taken  of  the  costs  of  the  reference,  the  latter  are 

not  in  the  discretion  of  the  arbitrator.(z)     A  rule  having  been  obtained  for 

setting  aside  an  inquisition  before  the  sheriff  for  excessive  damages, 

*the  matter  was  referred,  nothing  being  said  about  the  costs  of  [  *831  ] 

the  application  ;  and  the  arbitrator  by  his  award  having  reduced 

the  damages,  it  was  liolden,  that  the  plaintiff  was  not  entitled  to  the  costs 

of  the  aj)plication.(a)     If  no  directions  be  given  respecting  the  costs  of  an 

award,  they  are  to  be  paid  by  both  parties  equally.(i) 

When  the  costs  are  directed  to  abide  the  event,  that  must  be  taken  to 
mean  the  legal  event :  Therefore,  where  an  action  of  trespass  was  brought 
for  pulling  down  the  plaintiff's  gates,  and  assaulting  him,  and  the  defend- 
ants pleaded  not  guilty  to  the  whole  declaration,  and  justified  as  to  all  the 
counts  but  one,  under  different  rights  of  way  ;  and  the  arbitrator  awarded 
a  right  of  way  to  the  defendants,  different  from  any  of  those  set  forth,  and 
gSLveJive  shillings  damages  to  the  plaintiff  for  the  assault,  as  having  been 
committed  when  the  defendants  were  attempting  to  exercise  a  right  of  way, 
negatived  by  the  arbitrator  ;  the  court  held,  that  the  plaintiff  could  recover 
no  more  costs  than  damages,  the  award  of  the  arbitrator  not  being  tanta- 
mount to  a  judge's  certificate,  under  the  22  &  23  Car.  II.  c.  9.(c)  So, 
■where  the  arbitrator  found  no  damages  for  the  plaintiff,  in  an  action  of 
trespass  to  land,  and  directed  both  parties  to  pay  their  own  costs,  it  was 
holden  that  the  plaintiff  was  not  entitled  to  costs,  because  the  legal  event 
of  the  reference  would  not  carry  them.((?)  So,  where  a  cause  is  referred 
to  arbitration,  and  the  costs  are  to  abide  the  event  of  the  award,  the  de- 
fendant is  entitled  to  them,  if  it  appear  by  the  award,  that  the  plaintiff's 
demand  was  originally  under  fort  i/  shillings,  and  he  might  have  recovered 
it  in  a  court  of  conscience  :{e)  But  where  the  arbitrator  in  such  case  awards 
something  to  be  done,  which  proves  that  the  event  in  fact  is  in  favour  of 
the  plaintiff,  he  is  entitled  to  costs ;  although  the  arbitrator  do  not  award 
a  verdict  to  be  entered  for  him.(/)  And  an  arbitrator,  under  a  rule  of 
reference,  which  directs  that  the  costs  of  the  cause  shall  abide  the  event, 
has  no  power  to  direct  those  costs  to  be  set  off  against  the  costs  in  a  prior 
cause  ;  although  all  matters  in  difference  are  referred :  but  the  award  is 
not  to  be  set  aside  entirely  on  that  account,  but  only  that  part  which  is 
incorrect. (^)  If  a  cause  be  referred  to  arbitration,  under  an  order  of  nisi 
prius,  but  a  verdict  be  nevertheless  taken  for  the  plaintiff  for  a  certain  sum, 
as  a  security  for  what  shall  be  awarded  to  be  paid  to  him,  and  co^ts,  the 
arbitrator  cannot  award  a  sum  to  be  paid  to  the  plaintiff  ivithout  costs  ;  be- 
cause, by  the  terms  of  the  order  he  was  precluded  from  entering  at  all  into 
the  question  concerning  costs  :(/i)  And  where,  by  the  rule  of  refer- 
ence, *the  costs  are  to  abide  the  event  of  the  award,  that  in-  [  *832  ] 


(i)  1  Taunt.  213.     2  Marsh.  524,  S.  C. 

ia)  2  Baru.  &  Cres.  620.     4  Dowl.  &  Ryl.  129,  S.  C. 

a)   1  Tannt.  165.     2  Chit.  Rep.  157,  (a) ;  but  see  8  Moore,  211.     1  Bing.  269,  S.  C. 

(c)  3  Durnf.  &  East,  138.  (d)  1  Chit.  Rep.  183. 

(e)  3  Durnf.  &  East,  139.  Butler  v.  Grubb,  11.  23  Geo.  III.  K.  B.  Watson  v.  Gibson.  H. 
33  Geo.  III.  K.  B.  Harrison  v.  Sinter,  T.  44  Geo.  III.  K.  B. ;  and  see  13  East,  161.  1  .Marsh. 
234,  5.  5  Maule  &  Sel.  196.  2  Chit.  Rep.  156.  6  Barn,  k  Cres.  193.  And  for  the  form  of 
the  rule,  see  2  Chit.  Rep.  157. 

(/)   1  Smith  R.  426 ;  and  see  1  Barn.  &  Aid.  670. 

(ff)  1  Chit.  Rep.  526;  and  see  8  Taunt.  526,  7.     10  Moore,  198.     6  Barn.  &  Cres.  193. 

(A)  Say.  Costs.  177. 
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eludes  the  costs  of  the  reference,  as  well  as  of  the  cause. (a)  An  action 
of  ejectment  was  referred  to  arbitration,  the  reference  stating,  that  if  the 
arbitrator  should  award  that  the  plaintiff  had  any  cause  of  action,  he  should 
have  costs,  as  in  a  court  of  law :  and  the  arbitrator  having,  by  his  award, 
directed  the  defendant  to  deliver  up  the  premises,  and  pay  the  costs  of  the 
action,  and  a  sum  of  money  to  the  plaintiff  for  the  loss  of  rent,  during  the 
time  the  defendant  held  possession  ;  the  court  of  Common  Pleas,  on  a 
motion  for  an  attachment  for  non-payment  of  the  costs  and  sum  awarded 
to  the  plaintiff,  held  that  the  award  was  in  that  respect  good,  although  the 
arbitrator  did  not  find  in  terms,  that  the  plaintiff  had  any  cause  of  action. (5) 
But  where,  by  the  order  of  reference,  costs  were  to  abide  the  event  of  the 
award,  in  an  action  against  two  defendants,  one  of  whom  did  not  attend 
before  the  arbitrator,  or  take  any  part  in  the  proceedings  before  him ;  and 
the  master  taxed  the  whole  costs  of  the  cause  and  the  reference,  in  one  sum, 
to  the  other  defendant,  by  whom  payment  was  demanded  of  the  plaintiff; 
the  court  refused  to  grant  an  attachment  for  non-payment  of  those  costs. (<?(?) 
When  the  costs  are  left  to  the  discretion  of  the  arbitrator,  he  may  either 
award  a  gross  sum  to  be  paid  for  costs  •,{dd)  or  he  may  award  that  one  of  the 
parties  shall  pay  to  the  other,  costs  to  he  taxed  hy  the  master  or  prothono- 
taries  ;[e)  or  he  may  award  costs  generally,  in  which  case  the  master  or 
prothonotaries  will  tax  them ;(/)  And  when  an  arbitrator,  authorized  to  tax 
costs  in  a  cause,  has  allowed  an  item  which  it  is  insisted  ought  not  to  have 
been  charged,  the  court  of  King's  Bench  will  not  refer  it  to  the  master. (^) 
But  he  cannot  award  that  one  of  the  parties  shall  pay  to  the  other,  such  costs 
as  two  persons  named  in  the  award,  but  not  officers  of  the  court,  shall  ap- 
point; for  this  is  an  improper  delegation  of  his  authority.  (A)  And  where  a 
special  jury  having  been  obtained,  on  the  motion  of  the  defendant,  the  cause 
was  referred,  and  by  the  order  of  reference  the  costs  of  the  cause  were  to 
abide  the  event,  and  the  costs  of  the  reference  and  of  the  special  jury  were 
left  in  the  discretion  of  the  arbitrator ;  the  court  held,  that  the  arbitrator 
could  not,  after  directing  a  verdict  for  the  plaintiff,  award  that  the  latter 
should  pay  the  costs  of  the  special  jury.(z')  A  verdict  having  been  found 
for  the  defendant,  and  a  rule  for  a  new  trial  obtained,  the  cause  was  referred 
to  a  barrister,  and  the  costs  of  the  cause  were  to  be  in  his  discretion ;  the 
arbitrator  having  found  that  the  plaintiffs  were  entitled  to  recovery,  and 
ordered  the  defendants  to  pay  the  costs  of  the  cause,  the  court  held  that  the 
plaintiffs  were  not  entitled  to  the  costs  of  the  first  trial.  7  Barn.  &  Ores.  57. 
If  an  arbitrator  award  costs,  to  be  taken  by  the  master,  such  costs  shall  be 
taxed  as  between  party  and  party,  and  not  as  between  attorney  and 
client  :(^)  And  it  is  settled,  that  an  arbitrator  cannot  award  any  other  than 
the  common  costs,  as  between  party  find  party,  unless  he  be  ex- 
[  *833  ]  pressly  *authorized  so  to  do, (aa)  Under  a  submission  to  arbitra- 
tion of  two  assaults,  for  one  of  which  the  defendant  had  been 

[a]  9  East,  436  ;  but  see  Barnes,  123.  Pr.  Reg.  103,  S.  C.  semb.  contra.  In  that  case, 
however,  it  does  not  appear  that  the  costs  were  expressly  directed  to  abide  the  event  of  the 
award.  {h)  8  Taunt.  697. 

{cc)  5  Barn.  &  Ores.  528.     8  Dowl.  &  Ryl.  285,  S.  C.  (dd)  Cas.  temp.  Hardw.  53. 

(e)   1  Salk.  75,     6  Mod.  195,  S.  C.     7  Durnf.  &  East,  77;  and  see  2  Dowl.  &  Ryl.  222. 

(/)  2  Str.  737.  Say.  Rep.  240.  2  Ken.  557.  Barnes,  56,  58;  and  see  Hullock,  on  Costs, 
2  Ed.  420,  21 ;  S.  C.  Willes.  62.  {g)   1  Chit.  Rep.  38  ;  and  see  M'Clel.  12. 

{h)  Cas.  temp.  Hardw.  181.     2  Str.  1025,  S.  C.  [i)   1  Barn.  &  Aid.  663. 

{k)  Cas.  temp.  Hardw.  161. 

{aa)  Cowp.  127.  Cas.  Pr.  C.  P.  G9,  70.  2  Blac.  Rep.  953.  12  East,  1G7  ;  but  see  Forrest, 
73,  semp.  contra. 
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indicted  and  convicted  at  the  Quarter  sessions,  and  of  all  costs  incident  to 
the  indictment  and  subsequent  proceedings  thereon,  the  arbitrator  having 
awarded  a  payment  in  satisfaction  of  all  costs  incident  to  the  indictment, 
and  previous  as  well  as  subsequent  proceedings  thereon,  &c.  the  court  of 
Common  I'leas  held,  that  he  had  not  thereby  exceeded  his  authority  :(6) 
And,  on  a  submission  to  arbitration  under  an  order  of  nisi  prius,  the  arbi- 
trator may  award  costs  subsequent  to  the  order;  but  where  the  submission 
is  by  bond,  he  cannot  award  subsequent  costs. (c)  If  an  arbitrator  appoint- 
ed under  an  order  of  nisi  pj'ius,  only  award  costs  to  be  taxed  generally,  the 
costs  of  the  reference  ought  not  to  be  allowed  on  the  taxation,  but  merely 
the  costs  of  the  suit:(tf)  Neither  Avill  an  award  that  one  party  shall  pay  to 
the  other,  the  costs  by  him  sustained  in  the  action,  include  the  costs  of  the 
reference. (c'c)  An  arbitrator  cannot  it  seems,  without  authority,  charge  a 
certain  sum  for  his  own  expenses. (^)  If  he  award  an  excessive  sum  to  be 
paid  to  himself,  the  court  of  Common  Pleas  will  refer  it  to  the  prothonotary 
to  reduce  it:(^)  And  where  he  directs  the  payment  of  the  costs  of  the 
award  generally,  without  fixing  the  amount  of  them,  it  is  doubtful  whether 
the  award  is  bad  in  that  respect  for  uncertainty,  or  whether  the  amount  may 
not  be  taxed  by  the  officer  of  the  court.(7i)  When  the  cause  goes  off  upon 
an  ineffectual  arbitration,  and  is  afterwards  tried,  costs  are  allowed  as  upon 
a  7-emanet.{i)[^A] 

(h)   7  Taunt.  422.     1  Moore.  120,  S.  C. 

(c)  Pr.  Reg.  45.  Barnes,  58.  Forrest,  13;  but  see  9  East,  436.  12  East,  16Y.  And  if 
arbitrators  award  the  defendant  to  pay  the  plaintiff  his  costs  of  suit,  to  be  taxed  by  the  pro- 
per ofTicer  before  a  particular  day,  it  is  the  business  of  the  defendant  to  have  them  taxed 
before  that  day;  Willes,  62.  12  East,  438;  and  if  he  do  not,  the  plaifitiff  it  seems  may  pro- 
ceed to  have  them  taxed  ex  parte.  1  Campb.  253. 

(d)  Barnes,  123.     1  H.  Blac.  223.     1  Bos.  &  Pul.  34.  (ee)   1  H.  Blac.  223. 
(/)  8  East,  13;  and  see  4  E.sp.  Rep.  47.     2  Chit.  Rep.  157;  but  see  Gow,  7,  8,  and  the 

cases  there  cited,  by  which  it  seems,  that  an  arbitrator  may  recover  a  compensation  for  his 
trouble. 

(^r)  3  Taunt.  461.     5  Taunt.  342.  (h)  4  Taunt.  658. 

(i)  5  Bur.  2694.  Say.  Costs,  179,  S.  C.  Sparrow  v.  Turton,  T.  7  Geo.  III.  C.  P.  Say. 
Costs,  2  Ed.  178;  but  see  Cas.  Pr.  C.  P.  138.  Pr.  Re^.  103.  Barnes,  123,  S.  C.  Doug.  437. 
3  Durnf.  &  East,  507.     6  Durnf.  &  East,  71,  131,  144.     1  H.  Blac.  639. 

[a]  In  cases  of  bonds  to  perform  awards  there  are  two  remedies:  1st,  at  law  upon  the 
bond,  in  which  a  plea  that  arbitrators  made  no  award  would  if  true,  defeat  the  plaintiff's 
action  ;  2nd,  if  any  act  be  awarded  to  be  done  for  which  a  complete  remedy  cannot  be  had 
at  law  (such  as  to  make  a  conveyance,)  a  bill  in  equity  for  the  specific  performance  of  the 
award  is  common  and  proper;  but  tlie  court  cannot  decree  specific  performance  when  no 
award  has  been  or  can  be  made.  Smallwood  v.  Mercer,  1  Wash.  290.  No  action  lies  on  the 
penalty  of  an  arbitration  bond  for  the  non-performance  of  an  award,  where  the  award  is  not 
made  within  the  time  specified  in  the  condition  of  the  bond,  though  the  parties  by  an  agree- 
ment under  their  hands  and  seals  had  enlarged  the  time  for  making  the  award,  and  the 
award  was  made  within  such  enlarged  time.  The  proper  remedy  is  on  the  submission  im- 
j)Iied  in  the  agreement  to  enlarge  the  time.  Freeman  y.  Adams,  9  Johns,  115.  Fetersv. 
JohnKmi,  3  liar.  &  J.  291. 

In  Pennsylvania,  an  action  may  be  maintained  upon  an  arbitration  bond,  although  the 
award  was  given  in  an  action  instituted  by  agreement  before  a  justice  of  the  peace,  and  was 
for  a  sum  exceeding  his  jurisdiction,  and  although  his  judgment  upon  the  award  has  been 
reversed  by  certiorari.  Slocum  v.  Taylor^  8  S.  &  R.  399.  But  to  an  action  of  debt  on  bond, 
for  the  payment  of  money,  generally,  the  defendant  cannot  set  up  the  bar  of  an  award  in  a 
suit  upon  the  same  bond  before  a  justice  of  the  peace  for  a  sum  beyond  his  jurisdiction. 
M-Killip  v.  M'Killip,  2  S.  &  R.  489,  as  stated  and  explained  by  Tilghman,  C.  J.  in  Slocum 
V.  Tai/lor,  8  S.  &  R.  401,  402. 

Misconduct  of  an  arbitrator  cannot  be  pleaded  or  set  up  as  defence  to  an  action  at  law 
upon  an  arbitration  bond.  The  same  rule  prevails  with  respect  to  error  or  mist;\kc  of  law  or 
fact  in  making  an  award  which  does  not  a})pear  on  the  face  of  it.  Sherron  v.  Wood,  5  Halst. 
7.     An  action  of  debt  will  lie  on  an  award  of  money  without  regard  to  the  penalty  of  the 
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The  mode  of  enforcing  an  award,  by  the  party  in  whose  favour  it  is  made, 
is  by  action :  or,  when  the  submission  is  made  a  rule  of  court,  by  attach- 
ment ;{k)  and,  if  a  verdict  has  been  taken  for  the  plaintiff's  security,  by  en- 
tering up  judgment  thereon,  and  taking  out  execution.  Upon  a  submission 
being  made  a  rule  of  court,  it  was  formerly  holden,  that  the  party  might  pro- 
ceed both  by  action  and  attachment,  at  the  same  time  ;(Z)  but  a  different  doc- 
trine has  been  since  laid  down  :(ni)  and  accordingly,  in  a  late  case,  the  court 
of  Common  Pleas  would  not  grant  an  attachment  for  non-performance 
of  an  award,  pending  an  action  brought  upon  it;  nor  would 
[  *834  ]  *allow  the  plaintiff  to  waive  the  action,  in  order  to  apply  for  an 
attachment,  (a) 

When  the  submission  is  by  deed  with  a  penalty,  and  the  award  is  made 
within  the  time  limited,  an  action  of  debt  lies  upon  the  deed,  for  the  non- 
performance of  the  award ;  and  that,  whether  the  award  be  for  the  payment 
of  money,  or  the  performance  of  a  collateral  act.  But  where,  in  an  arbitra- 
tion bond,  a  time  was  limited  for  the  arbitrator  to  make  his  award,  and  such 
time  was  afterwards  enlarged  by  mutual  consent,  it  was  holden  that  no  ac- 
tion could  be  maintained  on  the  bond  to  recover  the  penalty  for  not  perform- 
ing the  award,  made  after  the  time  first  limited  :{b)  in  such  case,  the  plaintiff 
should  have  proceeded  by  action  of  debt  or  assumpsit,  on  the  submission 
implied  in  the  agreement,  to  enlarge  the  time.  In  a  subsequent  case,  how- 
ever, where,  in  debt  on  bond,  conditioned  for  the  performance  of  an  award, 
to  be  made  within  a  limited  time,  the  declaration,  after  setting  out  the  con- 
dition, stated  that  before  that  time  expired,  the  parties  to  the  bond,  by  deed, 
agreed  to  give  the  arbitrators  further  time  for  making  the  award,  and  that  an 
award  was  made  within  the  extended  time,  and  alleged  non-performance ;  the 
court  held,  upon  demurrer,  that  the  action  was  maintainable  upon  the 
bond.(c)  An  action  of  debt  also  lies  upon  a  submission  by  deed,  without  a 
penalty,  or  upon  a  submission  in  writing  without  deed,  or  by  parol,  when 
the  award  is  for  the  payment  of  money ;  but  when  it  is  for  the  performance 
of  a  collateral  act,  the  plaintiff  should  proceed  by  action  of  covenant  upon 
the  deed,  or,  if  the  submission  be  without  deed,  by  action  of  assumpsit.{d) 
And  when  matters  in  dispute  are  referred  to  arbitration  without  bond,  and 
the  arbitrators  award  a  certain  sum  to  be  due,  it  may  be  recovered  under  a 
count  on  an  insimul  computa8sent.[e)  Two  several  tenants  of  a  farm 
agreed  with  the  succeeding  tenant,  to  refer  certain  matters  in  difference  re- 
specting the  farm  to  arbitration,  and  jointly  and  severally  promised  to  per- 

{k)   1  Salk.  83.  {I)  Id.  73. 

{m)  Andr.  299,  Cas.  temp.  Hardw.  106.  (a)   1  Bos.  &  Pul.  81. 

[b)  3  Durnf.  &  East,  592,  in  notis.  In  that  case,  however,  it  did  not  appear,  that  tlie  con- 
sent to  enlarge  the  time  was  by  deed.     2  Barn.  &  Cres.  185,  188. 

(c)  2  Barn.  &  Cres.  179.     3  Dowl.  &  Ryl.  446,  S.  C. 

{d)  2  Ld.  Raym.  1040.  (e)   1  Esp.  Rep.  194;  but  see  id.  377. 

bond,  the  penalty  being  important  only  to  enforce  payment  of  damages  for  a  revocation,  in 
which  case  the  bond  must  be  made  the  direct  foundation  of  the  action,  Ex  parte  NciLlis,  7  Cow. 
522.  Awards  made  under  the  Pennsylvania  act  of  1705,  and  confii'med  by  the  court,  have  the 
same  effect  as  the  verdict  of  a  jury,  and  no  more.  Williams  v.  Craig,  1  Dall.  314.  Duer  v. 
Boyd,  1  S.  &  R.  203.  An  award  furnishes  no  ground  of  action  unless  it  is  published  to  the 
parties.  Kingsley  v.  Bill,  9  Mass.  195.  In  New  Hampshire,  this  rule  holds  only  where  it  is 
stipulated  in  the  submission  that  the  award  shall  be  notified  to  the  parties.  Parsons  v. 
Aldrich,  6  N.  H.  264.  If  a  report  of  referees  under  a  rule  of  court  be  lost,  judgment  may  be 
rendered  on  a  copy  of  it.  Little  v.  Gardner,  5  N.  H.  415.  And  parol  proof  is  admissible  to 
show  the  contents  of  a  lost  award  and  submission.  Broicn  v.  East,  5  Monr.  408.  Assumpsit 
will  not  lie  on  an  award  made  under  a  submission  under  seal.    Tullis  v.  Sewell,  3  Ham.  513. 
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form  the  awar(l ;  the  arbitrator  awarded  each  of  the  two  to  pay  a  certain  sum 
to  the  third;  and  the  court  hehl,  that  they  \yQ\-e  jointlij  responsible  for  the 
sum  awarded  to  be  paid  by  each.(/)  In  an  action  on  an  award,  made 
under  a  judge's  order,  to  prove  the  order,  it  is  sufficient  to  put  in  an  office 
copy  of  the  rule,  making  it  a  rule  of  court. (^)  But  on  a  reference  by 
bonds  of  arbitration,  the  execution  of  the  submission  by  all  the  parties 
must  be  proved,  7  Barn.  &  Crcs.  427. 

AVhen  the  su1)niission  is  ])y  rule  of  court  originally,  or  by  order  of  nisi 
prius  or  agreement,  which  is  afterwards  made  a  rule  of  court,  the  party 
disobeying  an  award  is  not  only  liable  to  an  action,  but  also  to  an  attach- 
ment, as  for  a  contempt. (7i)  And  where  the  original  award  was  lost,  the 
court,  on  a  proper  affidavit,  granted  an  attachment  upon  a  copy  of  it.(i) 
The  court  of  Common  Pleas  will  grant  an  attachment  against  a 
party,  *for  non-performance  of  an  award,  which  has  been  made  [  *835  ] 
a  rule  of  court,  though  he  reside  out  of  the  jurisdiction  of  the 
court. (a)  But  an  attachment  cannot  be  granted  against  a  peer  of  the 
realm,  or  member  of  the  house  of  commons,  for  non-payment  of  money 
pursuant  to  an  award. (6)  If  an  arbitrator  award,  among  other  things,  that 
each  party  shall  pay  a  moiety  of  the  costs  of  arbitration,  and  of  making 
the  submission  a  rule  of  court,  and  one  party,  in  order  to  get  the  aAvard 
out  of  the  hands  of  the  arbitrator,  pay  the  whole,  it  seems  that  he  may 
have  an  attachment  against  the  other  party,  if  he  refuse  to  pay  his  moiety. (c) 
But  if,  upon  the  reference  of  an  action  in  the  Common  Pleas,  the  arbitra- 
tor award  the  costs  of  a  nonsuit  to  be  paid  by  one  party,  and  a  larger  sum 
to  be  paid  as  a  debt  by  the  other,  the  party  awarded  to  pay  the  smaller 
sum  is  entitled  to  a  set  oif,  without  motion ;  and  if  payment  of  the  smaller 
sum  be  enforced  by  attachment,  the  court  will  set  it  aside. (c^) 

The  party  having  a  remedy  by  action  on  the  award,  it  is  discretionary 
in  the  courts,  whether  or  not  they  will  enforce  it  by  attachment :  And 
therefore,  where  there  was  a  contrariety  of  evidence,  they  would  not  de- 
termine it  upon  affidavits  in  a  summary  Avay.(e)  So,  where  the  defendant 
was  a  bankrupt,  and  incapable  of  paying  the  sum  awarded,  the  court  re- 
fused an  attachment  for  non-payment  of  it  '.{ff)  And  where  a  party  was 
taken  upon  an  attachment  for  not  performing  an  award,  after  Avhich  he 
became  bankrupt  and  obtained  his  certificate,  the  court  ordered  him  to  be 
discharged  ;  for  this  was  a  demand  for  which  deht  would  lie,  and  the  nct{gg) 
says,  he  shall  not  be  arrested,  2^rosecuted  or  impleaded,  for  any  debt  due 
before  the  bankruptcy  :  It  would  therefore  be  hard  to  keep  him  in  custody, 
when  the  duty  is  discharged. (AA)  A  feme  sole  having  agreed  to  a  refer- 
ence, was  awarded  to  deliver  up  two  notes,  and  pay  a  sum  of  money :  she 
married,  and  the  husband  refusing  to  pay  it,  it  was  doubted  if  the  court 
could  grant  an  attachment  against  both  or  either  of  them. (a)    And  where 

(/)   7  Durnf.  &  East,  352.  (j)  4  Camp.  17. 

(A)  1  Hiilk.  83 ;  and  see  1  Wms.  Saund.  5  Ed.  327,  c. 
(?)   1  Str.  52ij. 

(<i)   1  Hiiig.  378.     8  Moore,  424,  S.  C.  (h)   7  Durnf.  &  East,  l7l,  448.  Ante,  192. 

(c)   1  I5os.  &  Pul.  93.     Stokes  v.  Harris,  M.  45  Geo.  III.     2  Smith  R.  12,  S.  C. 
(<f)  4  Taunt.  632. 

(<•)   1  Str.  695.     1  Wms.  Saund.  5  Ed.  327,  c. ;  and  see  2  Dowl.  k  Ryl.  222. 
(/)  Anon.  K.  B.    1  Cromp.  3  Kd.  265.  {</(/)  5  Geo.  II.  c.  30,  ?.  7. 

(h/i)  2  .Str.  1152  ;  and  see  7  Price,  209;  but  see  the  case  ex  parte  Sneaps,  Co.  B.  L.  7  Ed. 
211,  12.     9  East,  318.     Ante,  210,  11. 
(h)  Anon.  1  Cromp.  3  Ed.  265;  and  see  6  Durnf.  &  East,  161. 
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an  arbitrator  awarded,  that  A.  should  fulfil  an  agreement  for  the  purchase 
of  land  of  B.  and  should  paj  the  purchase  money  on  B's  conveying  the 
land  with  a  good  title,  the  court  of  Common  Pleas  refused  to  grant  an  at- 
tachment against  A.  for  non-performance,  on  an  affidavit  that  B.  had  re- 
quired A.  to  pay  the  money,  assuring  bim  of  his  readiness  to  convey  with 
a  good  title,  without  further  stating  that  B.  had  tendered  a  conveyance 
executed. (A:)  So,  an  attachment  was  refused,  upon  an  award  which  found 
a  debt,  but  contained  no  order  to  pay.(^) 

The  court  of  King's  Bench  will  not  grant  an  attachment  against  an  ad- 
ministrator, for  not  performing  a  rule  of  court  entered  into  by 
[  *836  ]  the  ^intestate  :(a)  and  a  submission  to  arbitration  by  an  executor 
or  administrator,  is  not  of  itself  holden  to  be  an  admission  of 
assets ;  and  therefore,  if  upon  such  a  submission,  the  arbitrator  simply 
award  a  certain  sum  to  be  due  from  the  testator  or  intestate's  estate,  with- 
out saying  by  whom  it  is  to  be  paid,  the  executor  or  administrator  is  not 
personally  liable  to  the  payment  of  the  sum  awarded,  nor  can  be  attached 
for  the  non-payment  of  it. (6)  So  trustees,  by  submitting  matters  to  arbi- 
tration, do  not  make  themselves  personally  liable,  (c)  But  a  submission  to 
arbitration  by  an  executor  or  administrator,  is  in  general  considered  as  a 
reference  not  only  of  the  cause  of  action,  but  also  of  the  question,  whether 
or  not  he  has  assets  :  and  therefore  if  an  arbitrator,  under  a  reference  be- 
tween A.  and  B.  administrator,  award  that  B.  shall  pay  a  certain  sum  as 
the  amount  of  A's  demand,  B.  cannot  afterwards  object  that  he  had  no 
assets :  for  this  is  equivalent  to  determining,  as  between  these  parties,  that 
he  had,  and  therefore  he  may  be  attached  for  non-payment.  (cZ)  So,  a 
reference  to  arbitration,  of  all  matters  in  dispute,  by  assignees  of  a  bank- 
rupt, and  a  consequent  award  to  pay  a  sum  of  money,  is  conclusive  upon 
them  as  to  assets.(e)  A  foreign  attachment  in  Londoyi,  if  properly  pleaded, 
is  a  good  bar  to  an  action  on  an  award, (/)  or  on  a  bond  conditioned  for 
its  performance  \{g)  but  it  is  no  answer  to  an  attachment  for  non-payment 
of  the  sum  awarded.  (7i) 

Before  any  application  is  made  for  an  attachment,  or  to  set  aside  an 
award,(^)  the  submission  must  be  made  a  rule  of  court,  {kk)  if  not  one  al- 
ready ;  which  is  done  on  an  affidavit,  by  one  of  the  witnesses,  of  the  due 
execution  of  the  bond  or  agreement  containing  the  submission  :{IT)  and  if  he 
refuse  to  make  it,  the  court  will  compel  him.(w)  The  motion  for  this  pur- 
pose is  a  motion  of  course,  in  the  King's  Bench,  requiring  only  counsel's 
signature ;  and  may  be  made  in  vacation  :{n)  but  in  the  Common  Pleas, 
the  rule  is  moved  for  in  court,  and  absolute  in  the  first  instance,  (o)  And 
where  a  matter  is  referred  to  arbitrators,  by  rule  of  court,  and  they  make 

{k)  6  Taunt.  561.     2  Marsh.  276,  S.  C.  {I)  3  Bing.  634. 

(a)  Willes,  315. 

{b)  5  Durnf.  &  East,  6 ;  and  see  4  Dowl.  &  Rjl.  814. 

[c)  3  Esp.  Rep.  101 ;  but  see  2  Chit.  Rep.  40. 

[d)  1  Durnf.  &  East,  453;  and  see  1  Durnf.  &  East,  691.     4  Dowl.  &  Ryl.  814. 

[e)  2  Rose,  50.  (/)  1  Sid.  327. 
(^r)   1  Ld.  Raym.  636.     3  Salk.  49,  S.  C. 

(h)  4  Durnf  &  East,  312.  Grant  v.  Harding,  Id.  313,  in  notis.  1  Cromp.  3  Ed.  265.  4 
Taunt.  473.     2  Dowl.  &  Ryl.  193. 

(«•)  2  Str.  1178  ;  and  see  3  Moore,  64. 

{kk)  Append.  Chap.  XXXVI.  ^  19.  (//)  Id.  |  6. 

(to)   1  Str.  1.  lOMod.  322,  S.  C.  Barnes,  58.  1  Price,  308.  1  Chit.  Rep.  743,  (6).  Anie.hM. 

(n)  5  Barn.  &  Aid.  217.  (o)  Ante,  485,  486. 
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their  award,  the  courts  will  compel  a  performance  of  it,  as  much  as  if  the 
award  were  part  of  the  rule ;  so  that  a  new  rule  is  needless. (^^) 

In  order  to  proceed  by  attachment,  there  must  be  persona/ notice  of  the 
award,  and  a  demand  of  the  money,  or  other  thing  awarded  :(</)  which  de- 
mand may  be  made  by  the  party  himself,  or  by  a  third  person  under  a 
power  of  attorney :  And,  at  the  time  of  demanding  it,  a  copy  of 
the  rule  *must  be  served  on  the  opposite  party,  and  of  the  mas-  [  *837  ] 
ter's  or  prothonotary's  allocatur  thereon,  if  the  demand  be  of 
taxed  costs,  and  also  a  copy  of  the  aAvard,  and  of  the  power  of  attorney,  ijf 
the  demand  be  made  by  a  third  person  ;(a)  the  original  rule  and  alloca- 
tur,{b)  and  also  the  award  and  power  of  attorney, (c)  if  there  be  one,  being 
at  the  same  time  produced  and  shown.  But  personal  knowledge  of  an 
award,  and  rule  of  court,  makes  the  party  liable  to  an  attachment  for  not 
performing  the  award,  although  he  has  not  been  personally  served. ((?)  After 
a  demand  and  refusal  of  the  money  or  other  thing  awarded,  the  court,  upon 
an  affidavit  of  the  due  execution  of  the  award(e)  and  power  of  attorney, 
which  should,  it  seems,  state  the  time  when  the  award  was  exccuted,(/) 
and  another,  of  personal  service  or  knowledge  of  a  copy  of  the  rule  and 
award,  and  of  the  demand  and  refusal, (</)  &c.  will  in  ordinary  cases,  when 
the  time  for  making  the  award  has  not  been  enlarged,  grant  a  rule  for  an 
attachment  nisi,(Ji)  which  they  will  afterwards  make  absolute,  on  an  affida- 
vit of  service,  if  no  sufficient  cause  be  shown  to  the  contrary.  But  the 
court  will  not  infer  personal  service  of  an  award,  to  bring  a  party  into  con- 
tempt.(i)  And  where  an  award  appears  to  have  been  made  out  of  the  time 
originally  given  to  the  arbitrator  by  rule  of  court,  but  which  rule  reserved 
to  him  the  power  of  enlarging  the  time,  it  is  not  enough,  for  obtaining  an 
attachment  for  non-performance  of  the  award,  that  the  arbitrator  states  in 
his  award  that  he  had  enlarged  the  time,  without  verifying  the  fact  by  affi- 
davit ;  and  it  should  also  appear  that  the  defendant  had  notice  of  such  en- 
largement, when  served  with  the  rule  of  court.(Z:)  So,  Avhere  a  cause  is 
referred  by  a  judge's  order,  made  by  consent  of  the  parties,  and  the  time  for 
making  the  award  is  afterwards  enlarged  by  a  judge's  order,  on  moving  for 
an  attachment  for  not  performing  the  award,  it  must  be  shown,  that  the 
order  enlarging  the  time  was  made  by  consent. (Z)  But  where  the  arbitra- 
tor had  power  to  enlarge  the  time  for  making  hig  award,  by  indorsement  on 
the  order  of  reference,  and  that  order,  together  with  two  indorsements  en- 
larging the  time,  Avas  made  a  rule  of  court ;  it  was  holden,  that  on  moving 
for  an  attachment,  for  not  performing  the  award,  it  was  not  necessary  to 
produce  an  affidavit  that  the  indorsements  were  duly  made.(w?)    The  notice 

(p)  1  Salk.  71. 

('/)  /(/.  83.    12  Mod.  257,  312.   Per  Lord  Kemjon,  E.  35  Geo.  III.  K.  B.    1  Bos.  &  Pul.  394. 
8  Moore,  510,  610.     1  Bing.  410,  464,  S.  C.     2  \Vms.  Saund.  5  Ed.  180,  (1). 

(a)  Per  Lord  Krm/on,  U.  38  Geo.  III.  K.  B. ;  but  see  2  Blac.  Rep.  990.    8  Moore,  44,  C.  P. 

(b)  3  Durnf.  &  East,  351.     7  Dowl.  &  Ilyl.  612.     Ante,  500. 

(c)  13  Price,  208.     M'Clel.  72,  S.  C. ;  but  see  8  Moore,  44,  semb.  contra. 

(d)  1  Barn.  &  Cres.  264. 

(e)  Append.  Chap.  XXXVI.  ^  20 ;  and  see  Imp.  K.  B.  10  Ed.  684,  5.    Imp.  C.  P.  6  Ed.  698,  9. 
(/)  6  Taunt.  251.     1  Marsh.  580,  S.'C. 

Iff)  Append.  Chap.  XXXVI.  g  21,  2.     And  for  the  form  of  the  aflidavit  in  the  Exchequer, 
see  Forrest,  80. 

(A)  Append.  Chap.  XXXVI.  g  23.  (i)  5  Taunt.  813;  and  see  1  Chit.  Rep.  170. 

(A-)   15  East,  97;  and  see  8  East,  13.     1  Marsh.  06.     6  Taunt.  251.     1  Marsh.  579,  S.  C. 
(I)  5  Barn.  &  Cres.  390.     8  Dowl.  &  Rvl.  151,  S.  C. 
(m)  5  Barn,  k  Cres.  523.     8  Dowl.  &  Ryl.  285,  S.  C. 
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of  enlargement,  wlien  necessary,  and  rule  for  making  the  order  of  reference 
a  rule  of  court,  should  be  2^<if tonally  served  ;  and  therefore  on  a  motion  for 

an  attachment,  for  filing  a  bill  in  equity  contrary  to  an  order  of 
[  *838  ]  reference,  *an  affidavit  that  notice  of  the  motion  to  make  the  order 

a  rule  of  court  had  been  served  on  the  party's  servant,  &c.  is  not 
sufficicnt.(aa)  The  rule  nisi  for  an  attachment  must  also  be  personally 
served  ;(6)  and  the  court  of  King's  Bench  Avill  not  grant  a  rule,  that  service 
on  the  defendant's  attorney  shall  be  sufficient,  although  it  be  sworn  that  re- 
peated attempts  have  been  made  to  serve  the  defendant  personally  with  a 
copy  of  the  award,  but  he  was  not  to  be  found,  and  although  it  be  suggested 
that  he  keeps  out  of  the  way,  to  avoid  being  served.(c) 

In  the  King's  Bench,  when  the  submission  to  arbitration  is  by  rule  of 
court,  or  by  order  of  nisi  prius,  there  being  a  cause  then  depending,  the 
affidavit  for  an  attachment,  for  disobeying  the  award,  must  be  entitled  in 
the  cause  :{d)  and  if  an  affidavit  be  put  into  court,  without  any  title,  the 
court  cannot  take  notice  of  it,  though  the  adverse  party  is  Avilling  to  waive 
the  objection. ((?)  But  when  the  submission  is  made  a  rule  of  court  under 
statute,  there  being  no  cause  depending,  the  affidavit  for  an  attachment 
need  not  be  entitled :(/)  or  it  may  be  entitled  "/w  the  matter,  &c.  :"(^) 

though,  such  rule  must  be  entitled  "TAe  Kitiy  against -"(^O     -^^® 

affirmation  of  a  Quaker  is,  it  seems,  sufficient  to  ground  an  attachment,  for 
the  non-performance  of  an  award. (^) 

When  a  cause  is  referred  at  the  trial,  and  a  verdict  taken  for  the  plaintiff's 
security,  and  an  award  is  afterwards  made  in  his  favour,  the  plaintiff  may 
make  his  election,  either  to  proceed  on  the  award,  by  action  or  attachment, 
or  on  the  verdict;  and  in  the  latter  case,  he  is  entitled  to  sign  judgment, 
and  to  take  out  execution  for  the  money  awarded,  without  first  applying  to 
the  court  for  leave.(A;)  And  when  an  arbitrator  awards  damages,  without 
any  mention  of  costs,  and  directs  that  execution  shall  not  be  taken  out  for 
the  damages,  but  that  they  shall  be  set  off  against  a  counter-demand  of  the 
defendant,  the  plaintiff's  attorney  may  nevertheless  take  out  execution  for 
the  costs,  which  by  the  rule  of  reference  were  to  abide  the  event  of  the 
award.(Z)  But  if  either  party  die  after  the  verdict,  and  before  any  award  is 
made,  the  submission  is  determined,  and  the  arbitrator  cannot  afterwards 
proceed  to  make  an  award ;  the  death  of  the  party  operating  as  a 
[  *839  ]  revocation  of  his  authority,  (w)  And,  in  the  *  Common  Pleas, 
Avhere  a  verdict  has  been  found  subject  to  a  reference,  and  an 
award  is  made  in  vacation,  whether  before  or  after  the  return  of  the  habeas 

(aa)   1  Marsh,  66. 

(6)  Denman  v.  Golding,  M.  59  Geo.  III.  K.  B.  (c)   1  Chit.  Rep.  170. 

{d)  5  East,  21,  [a).     12  Bast.  166,  {a).  (e)  2  Durnf.  &  East,  643. 

(/)   1  Smith  R.  358.    5  East,  21.    12  East,  166,  {a).  {g)   12  East,  166,  {a). 

(h)  3  Durnf.  &  East,  601.     5  East,  21,  («).  12  East,  165.     Ante,  480,  81;  493. 

(i)  Per  Bayley,  J. ;  and  see  the  cases  of  Foivel  v.  Ward,  cited  in  Andr.  200,  and  Taylor  v. 
Scot,  cited  in  Cowp.  394.  1  Durnf.  &  East,  266;  and  the  several  cases  referred  to  by  Mr. 
Durnford,  in  a  very  elaborate  note  on  the  subject,  in  "VVilles,  292.  1  Dowl.  &  Ryl.  121,  124. 
Ante,  88,  9;  178;  but  see  1  Str.  441.     Willes,  291,  contra. 

(k)  1  East,  401.  1  Bos.  &  Pul.  97,  480.  3  Bos.  &  Pul.  244;  and  see  10  Moore,  110  ;  but 
see  1  Salk.  84.     Barnes,  58,  contra. 

{I)  2  Barn.  &  Aid.  597.  1  Chit.  Rep.  325,  S.  C. ;  and  see  10  Moore,  198.  6  Barn.  &  Cres.  193. 

(m)  1  Marsh.  366.  7  Taunt.  571.  1  Moore,  287,  S.  C.  2  Barn.  &  Aid.  394.  1  Chit.  Rep. 
187,  S.  C.  3  Dowl.  &  Ryl.  184.  2  Barn.  &  Cres.  345.  3  Dowl.  &  Ryl.  608,  S.  C. ;  and  see 
Caldw.  on  Arbitration,  29,  30.  4  Tau/?t.  702.  1  Younge  &  J.  368;  but  see  Barnes,  210. 
Boivcr  V.  Taylor,  E.  56  Geo.  III.  K.  B.,  cited  in  Caldw.  30.  7  Taunt.  574,  5,  in  notis.  AntCf 
822,  3. 
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corpora  Juraforum,  final  judgment  should  not  be  entered  up  till  after  the 
first /oM?-  days  of  the  term  next  ensuing  tlie  date  of  the  award,  in  order  that 
the  party  dissatisfied  therewith  may  have  an  opportunity  of  taking  the 
judgment  of  the  court  upon  it.(a)  When  a  verdict  is  taken  for  a  certain 
sum,  subject  to  the  award  of  an  arbitrator,  to  whom  all  matters  in  difference 
are  referred  by  an  order  of  nisi  jrrius^  he  cannot  aAvard  a  greater  sum  than 
that  for  which  the  verdict  was  taken  ;(i)  and  the  court  will  not  give  leave 
to  increase  the  sum  in  the  declaration,  and  rule  of  reference,  on  an  affi- 
davit that  a  larger  sum  will  probably  be  proved  before  tlie  arl)itrator.(c) 
If  a  greater  sum  be  awarded  than  that  for  which  the  verdict  was  taken,  no 
as8ump.<iit  by  implication  will  it  seems  arise,  to  pay  even  to  the  extent  of 
the  verdict  :((^)  But  if  judgment  in  such  case  be  entered  for  the  whole,  and 
it  appear  that  a  part  of  the  sum  is  covered  by  a  counter-demand,  which 
was  not  a  subject  of  dispute,  so  that  only  a  balance,  less  than  the  amount 
of  tlic  verdict,  is  ultimately  to  be  paid  over  to  the  plaintiff,  the  court  Avill 
reduce  the  judgment  to  the  amount  of  the  verdict,  and  grant  execution  for 
the  sum  really  due.(e)  And  although  an  arbitrator  cannot  in  his  award 
go  beyond  the  amount  of  the  damages  in  the  action,  yet  when  all  matters 
in  difference  are  referred  to  him,  he  may  it  seems  make  his  award  for  a 
larger  sum  as  to  the  additional  matters ;  for  which,  though  the  party  can- 
not proceed  on  the  verdict,  he  may  have  a  remedy  under  the  award.(/') 

Where  a  cause  is  referred  by  order  of  nisi  prius,  a  motion  to  set  aside 
the  award  must  be  made,  in  the  King's  Bench,  within  the  time  allowed  for 
moving  for  a  new  trial,  unless  a  sufficient  reason  for  delay  be  shown. (^) 
So,  in  the  Common  Pleas,  if  a  verdict  be  taken  for  the  plaintiff's  security, 
and  the  award  be  made  before  the  term,  the  defendant  can  only  impeach 
it  within  the  first /oitr  days  of  term  :(7i)  and  personal  service  of  the  award 
is  not  necessary  to  warrant  the  issuing  of  execution,  if  the  attorney  for 
the  defendant  has  been  served  with  a  copy  of  the  award.(^)  It  has  been 
questioned,  whether  judgment  for  a  sum  of  money  directed  to  be  paid  by 
an  award,  reducing  a  verdict,  can  be  entered  before  the  day  on  which  the 
payment  of  the  sum  is  awarded. (A:)  But  however  that  may  be,  execution 
ought  not  to  be  issued  for  it,  before  the  day  of  payment  :{]c)  And  in  the 
Common  Pleas,  if  the  plaintiff  recover  a  verdict  for  Jive  pounds,  subject  to 
an  order  of  reference  at  nisi  j^riiis,  whether  such  verdict  should 
*stand,  or  be  reduced  to  tiventy  shillings,  and  the  arbitrator  re-  [  *840  ] 
fuse  to  make  an  award,  the  court  will  not  allow  a  verdict  to  be 
entered  for  the  lesser  sum,  until  such  order  be  made  a  rule  of  court. (rta)  But 
where  a  verdict  was  found  for  the  plaintiff  at  nisi  prius,  for  the  damages 
in  the  declaration,  subject  to  the  award  of  an  arbitrator,  who  declined  pro- 
ceeding in  the  reference,  the  court  of  King's  Bench  ordered,  that  the 
plaintiff  should  have  judgment  and  execution  forthwith,  unless  the  defen-^ 
dant  would  consent  to  refer  the  damages  to  another  arl)itrator.(/>6)  The 
court  of  King's  Bench  rejected  an  application  to  amend  the  entry  of  a 

{a\    Wilkiiuon  v.  Steivarl,  59  Geo.  III.  C.  P.     10  Moore,  111. 
^6)  5  En.'it.  139;  aud  see  1  Taunt.  151.  (c)   1  Maule  <k  Sel.  675. 

hi)  5  East,  139.  (/)   1  Taunt.   151. 

(/)   1  Miiule  k  Sel.  675.  (y)  6  Barn.  &  Cres.  629. 

(/j)  3  Bos.  &  Pul.  244.     10  Moore,  110. 

(i)  3  Bos.  k  Pul.  244;  and  see  3  Taunt.  45,  where  the  court  of  Common  Pleas  permitted 
judgment  to  be  entered  up,  though  the  award  was  lost,  upon  an  affidavit  of  its  contents. 
{k)  4  Taunt.  319.  {aa)  8  Taunt.  733.     3  Moore,  64,  S.  C. 

[bb)  1  Barn,  k  Cres.  68.     2  Dowl.  k  Ryl.  158,  S.  C. 
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verdict,  according  to  the  notes  of  an  arbitrator  to  ■whom  the  cause  had  been 
referred,  on  the  ground  that  they  had  no  power  to  compel  such  notes  to 
be  brought  before  ihem.{cc)  And,  where  a  cause  has  been  referred  to 
arbitration,  the  court  cannot  interfere  to  enter  a  nonsuit  against  the  arbi- 
trator's direction ;  but  the  party  objecting  to  the  award  must  move  to  set 
it  aside. ((:?(^)  An  agreement,  however,  to  refer  the  quantuin  of  damages  to 
arbitration,  after  a  question  of  law  has  been  reserved  by  the  judge  at  the 
trial,  does  not  waive  an  objection  to  the  defendant's  liability  in  the  action, 
after  the  arbitrator  has  made  his  award,  (e) 

At  common  law,  where  the  submission  to  arbitration  was  by  rule  of 
court,  which  was  often  the  case,  the  conduct  of  the  arbitrators,  and  of  the 
parties  to  the  submission,  might,  as  it  still  may,  be  examined  into ;  and  if, 
on  examination,  it  appeared  that  the  arbitrators  had  been  partial  and  un- 
just, or  had  mistaken  the  law,  the  court  would  not  enforce  a  performance 
of  the  award. (/)[a]  But  where  the  submission  was  by  bond  or  other 
writing,  or  by  parol,  there  was  no  other  way  of  impeaching  the  award,  for 
the  misbehaviour  of  the  arbitrators,  than  by  filing  a  bill  in  equity. ((/) 
This  was  remedied  by  the  statute  9  &  10  W.  III.  c.  15,  §  2,  which  enacts, 
that  "any  arbitration  or  umpirage,  procured  by  corruption  or  undue  means, 
shall  be  judged  and  esteemed  void  and  of  none  effect,  and  accordingly  be 
set  aside  by  any  court  of  law  or  equity,  so  as  complaint  of  such  corru])tion 
or  undue  practice  be  made,  in  the  court  where  the  rule  is  made  for  sub- 
mission to  such  arbitration  or  umpirage,  before  the  last  day  of  the  next 
term  after  such  arbitration  or  umpirage  made  and  published  to  the 
parties.  "(7i)  But  this  statute  does  not  extend  to  such  awards  as  are  made 
in  pursuance  of  an  order  of  nisi  prius,{i)  nor  to  parol  awards,(yt)  which 
therefore  remain  as  at  common  law.  And,  in  the  Common  Pleas,  where 
a  verdict  was  taken  for  the  plaintiff  at  nisi  prius  by  consent,  with 
[  *841  ]  leave  for  the  defendant  to  move  to  set  it  aside ;  and  a  rule  *hav- 
ing  been  obtained  accordingly,  the  court  ordered  the  verdict  to 

(cc)  1  Chit.  Rep.  283.     Ajife,  713,  {i).  (dd)   1  Marsh.  238. 

(e)  2  Dowl.  &  Ryl.  461. 

(/)  1  Salk.  71,  73,  83.     1  Mod.  21.     2  Bur.  701.     1  Wms.  Saimd.  5  E.  327,  c. 
(g)  1  Wms.  Saund.  5  Ed.  327,  c. ;  and  see  2  Madd.   Chan.   714,  15,  for  the  grounds  of 
setting  aside  an  award  in  Equity. 
(h)  Cowp.  23.     Barnes,  55. 

(i)  1  Str.  301.  2  Bur.  701.  1  Wms.  Saund.  5  Ed.  327,  c.  8  East,  466.    6  Barn.  &  Cres.  630. 
[k)  7  Durnf.  &  East,  1.     1  Wms.  Saund.  5  Ed.  327,  c.     Ante,  821. 

[a]  Courts  construe  awards  with  great  latitude,  and  according  to  the  intention  collected 
from  the  words  of  the  whole.  Grier  v.  Grier,  1  Dall.  174.  Innes  v.  Miller,  lb.  188.  Kuckle 
V.  Kuckle,  lb.  365.  Gonsalesv.  Deavens,  2  Yeates,  539.  3Iidder  v.  Cravat,  2  Bay,  370.  Sump- 
terY.  Murrell,  lb.  450.  Joy  v.  Simpson,  2  N.  H.  179.  And  therefore  the  terms  "heirs  at 
law,"  in  an  award  respecting  personal  estate,  may  be  construed  to  mean  all  a  testator's 
'children  living,  and  the  child  or  children  of  any  of  them  who  died  in  his  lifetime.  Smith  v. 
Smith,  4  Rand.  95.  Neither  are  arbitrators  bound  to  employ  technical  words  in  their  report, 
and  their  language  is  to  be  interpreted  according  to  their  obvious  meaning.  Coxe  v.  Lundy, 
Coxe,  255.  Everything  is  to  be  presumed,  and  every  reasonable  intendment  made,  in  favour 
of  an  award.  Richards  v.  Brockenbrough,  1  Rand.  449.  CouplandY.  Anderson,  2  Call,  106. 
King  v.  Cook,  Charlt.  287.  Archer  v.  Williamson,  2  Harr.  &  Gill,  67.  Smith  v.  Milnor,  Coxe, 
16.  Karthaus  v.  Ferres,  1  Pet.  222.  Frycburg  Canal  v.  Frye,  5  Greenl.  38.  Words  written 
in  the  margin  of  an  award  by  the  arbitrators,  in  a  distinct  sentence,  are  to  be  considered  as 
part  of  the  award,  and  to  receive  the  same  construction  as  if  inserted  in  the  body  of  it. 
Flatt  V.  Smith,  14  Johns.  368.  Where,  in  a  copy  or  counterpart  of  an  award  delivered  to 
one  of  the  parties,  the  word  "dollars"  was  omitted,  but  in  the  other  part,  which  was  shown 
to  the  party  at  the  same  time,  it  was  properly  inserted,  the  omission  in  the  copy  was  held 
to  be  immaterial,  lb. 
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stand,  and  the  amount  of  the  damages  to  be  referred  to  an  arbitrator,  -who 
made  his  award  in  vacation ;  tiic  court  hckl,  that  an  api)lication  to  set  aside 
the  award  must  bo  made  within  the  first  four  days  of  the  next  ensuing 
term. (a)  But  where  an  award  was  made  after  the  essoin  day,  but  before 
the  quarto  die  post,  the  court  hekl  that  it  was  made  within  the  term,  and 
that  a  motion  to  set  it  aside  niiglit  be  made  at  any  time  before  the  last  day 
of  the  term  next  fon(jwiiig.(/>)  The  court,  we  liave  seen,(6')  will  not  enter- 
tain an  application  for  setting  aside  an  award,  founded  upon  an  indictment 
at  the  assizes,  for  not  repairing  a  road,  though  the  question  in  dispute  be 
of  a  civil  nature.  And  a  rule  was  refused  on  motion,  to  set  aside  an  award, 
on  the  ground  that  the  submission  had  been  obtained  by  fraud :  the  appli- 
cation should  have  been,  to  set  aside  the  order  of  reference. (c?) 

The  grounds  upon  which  an  application  may  be  made  to  the  courts,  for 
setting  aside  an  award,  are  that  there  is  some  objection  to  its  legality,  ap- 
pearing on  the  face  of  the  award  itself,  or  from  the  reasons  given  by  the 
arbitrators  in  support  of  it  ^{ee)  or  else  that  there  has  been  some  irregularity, 
as  want  of  notice  of  the  meeting,  (^^)  or  collusion  or  gross  misbehaviour  of 
the  arbitrators: (,(7^(7)  And  if  the  application  be  made  in  due  time,  ever}'- 
ground  of  relief  in  equity,  against  an  award,  is  equally  open  in  a  court  of 
law. (A//)  If  a  mistake  in  point  of  law  be  made  out  by  clear  evidence  on  one 
side,  which  is  not  denied  by  the  other,  the  court  will  set  aside  the  award  :(z) 
and  a  mistake  in  the  judgment  of  the  arbitrator  is  considered  as  a  mistake 
in  point  of  laAV.(«)  But  partiality  and  improper  conduct  in  an  arbitrator, 
in  making  his  award,  w'ithout  hearing  the  defendant  and  his  Avitnesses,  can- 
not be  pleaded  in  bar  to  an  action  on  the  bond,  conditioned  for  the  per- 
formance of  the  award  ;  but  is  only  matter  for  application  to  the  equitable 
jurisdiction  of  the  court,  to  set  aside  the  award.(^)  And  the  court  of 
King's  Bench  will  not  set  aside  an  award,  on  the  ground  that  the  arbi- 
trator was  mistaken  in  point  of  law,  unless  the  principles  of  law  upon  which 
he  has  decided  appear  on  the  face  of  the  aw'ard  -.{l)  nor  will  they  refer  the 
matter  back  again  to  the  arbitrator,  on  an  affidavit  that  the  party  had  pro- 
cured new  evidence  since  the  reference  ;  unless  it  be  sworn,  as  in 
the  case  of  a  new  trial  on  the  same  ground,  that  there  was  *some  [  *842  ] 
surprise,  and  that  it  was  not  such  evidence  as  a  reasonable  man 
might  have  anticipated,  or  due  diligence  could  have  procured, (aa) 

It  is  also  a  rule,  that  if  the  award  be  good  on  the  face  of  it,  the  courts 
will  not  enter  into  the  merits  at  large  upon  which  it  is  founded  ;  for  if  they 
did,  no  person,  it  is  said,  would  ever  undertake  to  be  an  arbitrator  :[hh)  And, 
in  an  action  to  recover  the  sum  awarded,  the  defendant  cannot  dispute  the 

{n)  10  Moore,  110.  [b)  5  Barn.  &  Crcs.  668.    8  Dowl.  &  Ryl.  421,  S.  C. 

(r)  Ante,  821.  [d)  2  Chit.  Rep.  39;  and  see  .3  Taunt.  378,  432. 

{ee)  3  East,  18 ;  and  see  6  Taunt.  255.  8  Taunt.  637.  2  Moore,  713,  S.  C.  1  Chit.  Rep. 
674.  (a). 

iff)  1  Salk.  71:  and  see  2  Chit.  Rep.  44,  (a).  8  Taunt.  694.  4  Moore,  148;  but  see  3 
Atk.  529. 

(y//)  3  Atk.  529.     2  Bur.  701.     Stiirt  v.  Moggeridgc,  E.  43  Geo.  III.  K.  B. 

[hli)  3  Bur.  1258,  9. 

(?)    Wndc  r.  Iluntle;/,  T.  28  Geo.  III.  K.  B. 

(k)  8  East,  344 ;  and  see  1  Wms.  Saund.  5  Ed.  327,  b.  (3).  6  Durnf.  &  East,  161.  2  Chit. 
Rep.  44,  (a).     Ry.  &  Mo.  17.     3  Bing.  137.     5  Barn.  &  Cres.  534.    8  Dowl.  &  Ryl.  295,  S.  C. 

(l)  3  Barn.  &  Aid.  237.  1  Chit.  Rep.  674,  S.  C;  and  sec  the  cases  referred  to  in  Caldwell, 
on  Arbitration,  p.  53,  &c. 

(nn)   2  Chit.  Rep.  42. 

(W)  1  Salk.  71.  1  Str.  301.  3  Atk.  529.  1  Ken.  393.  2  Bur.  701.  1  Wms.  Saund.  5 
Ed.  327,  e.    M'Clel.  253. 
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validity  of  the  award  ;  his  proper  course  being  to  apply  to  the  court  to  have 
it  set  aside. ((?)  It  is  not  sufficient,  in  order  to  impeach  an  award,  upon  the 
face  of  which  no  objection  appears,  to  state  facts  from  which  it  may  be  in- 
ferred that  the  award  was  founded  upon  an  incorrect  notion  of  the  law  of 
the  case.(t^)  And  if  the  terms  of  an  award  be  clear  upon  the  face  of  it, 
the  court  will  not  admit  an  affidavit  of  one  of  the  arbitrators  to  explain 
their  intention. (e)  So  where  a  cause,  involving  a  question  of  law,  was  re- 
ferred to  a  barrister  under  a  rule  of  court,  to  settle  all  matters  in  difference 
between  the  parties,  and  he  made  his  award  thereupon,  but  the  question  of 
law  did  not  appear  upon  the  face  of  the  award  ;  the  court,  considering  that 
it  was  the  intention  of  the  parties  to  refer  the  decision  of  the  merits,  as 
well  upon  the  matter  of  law  as  of  fact,  to  the  arbitrator,  refused  to  open 
the  award  again,  upon  a  suggestion  of  the  arbitrator's  mistake  in  point  of 
law,  upon  the  construction  of  a  contract  between  the  parties. (/)  And 
though  an  arbitrator,  on  a  mixed  question  of  law  and  fact,  has  allowed 
transactions  apparently  illegal,  as  premiums  of  insurance  on  a  voyage  to 
an  hostile  port,  the  court  will  not  set  aside  the  award.  (^)  So  where  an 
arbitrator,  to  whom  the  question  of  the  right  of  two  rectors  to  the  tithe  of 
certain  lands  was  referred,  had  power  to  devise  all  means  to  prevent  future 
litigation  between  the  parties,  and  to  settle  all  matters  in  difference  between 
them,  and  to  determine  what  he  should  think  fit  to  be  done  by  either  of  the 
parties,  touching  the  matters  in  dispute ;  the  court  of  Common  Pleas  held, 
that  he  did  not  exceed  his  power,  by  awarding  undivided  moieties  of  the 
tithes  to  the  two  rectors.  (7i)  Even  where  matter  of  law  alone,  and  no  mat- 
ter of  fact  is  referred  to  a  barrister,  the  court  will  not  set  aside  an  award 
by  him,  on  the  ground  that  it  is  contrary  to  law,  unless  the  illegality  appear 
on  the  face  of  the  award. (z)  And  an  arbitrator  is  not  bound  by  a  rule  of 
practice,  adopted  by  courts  of  law  for  general  convenience :  Therefore 
where,  on  a  reference  of  a  Chancery  suit,  and  all  matters  in  difference  be- 
tween the  parties,  the  arbitrator  had  allowed  interest,  when  it  would  not 
have  been  allowed  by  a  court  of  law  or  equity,  the  court  refused  to  set 

aside  the  award  on  that  ground.(^)  By  submission  to  arbitration, 
[  *843  ]  it  was  agreed  between  A.  and  B.,  *who  carried  on  the  business 

of  surgeons  and  apothecaries  at  H.,  to  dissolve  partnership,  and 
that  all  matters  in  difference  between  them,  and  the  terms  and  conditions 
on  which  the  co-partnership  should  be  dissolved,  should  be  referred  to  an 
arbitrator ;  and  the  arbitrator  having  determined,  that  it  should  not  be 
lawful  for  B.  during  the  lifetime  of  A.,  to  carry  on  the  profession  or  prac- 
tice of  a  surgeon,  &c.  at  H.,  or  within  thirteen  miles  thereof;  the  court 
held,  that  the  arbitrator  had  not  exceeded  his  authority. («)  But  where  an 
arbitrator,  to  whom  a  cause  was  referred  at  nisi  prius,  found  that  the  plain- 
tiff was  entitled  to  a  right  of  way  for  carriages,  which  he  had  at  first 
claimed  by  his  declaration,  but  afterwards  abandoned  ;  this  was  holden  to 
be  an  excess  of  jurisdiction,  and  the  award  was  set  aside  pro  tanto.il)) 

(c)  Gow,  5. 

{d)  1  Taunt.  48.  {e)  3  Moore,  241. 

(/)   13  East,  357.     1  Maule  &  Sel.  105.    5  Maule  &  Sel.  504.    1  Dcn-l.  &  Ryl.  366,  uccord; 
but  see  1  Brod.  &  Bing.  80. 

{g)  6  Taunt.  254;  and  see  9  Moore,  666. 

(A)  3  Taunt.  426 ;  and  see  1  Stark.  Ni.  Pri.  209,     1  Moore,  187.     M'Clel.  253. 

(?)  1  Bing.  104.     7  Moore,  434,  S.  C. 

{k)  2  Barn.  &  Aid.  691 ;  and  see  9  Moore,  666. 

(a)  5  Dowl.  &  Ryl.  317;  and  see  1  M'Clel.  &  Y.  393.  (6)  1  M'Clel.  &  Y.  509. 
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Where  an  award  is  void,  and  nothing  can  be  done  upon  it  without  suit,  the 
court  will  not  interfere  to  set  it  aside;  because  such  suit  must  fail.(c)  But 
where  a  cause  is  referred  by  order  of  nisi  prius,  and  the  arbitrator  has 
power  to  order  a  verdict  to  be  entered  for  either  party,  and  he  makes  an 
award,  ordering  a  verdict  to  be  entered  for  the  defendant ;  although  such 
award  be  void,  the  court  will  set  it  aside,  for  otherwise,  the  party  in  whose 
favour  it  is  made,  would  have  judgment  upon  the  verdict,  without  any  new 
proceeding  to  enforce  the  award. (c) 

By  an  order  of  nisi  prius,  a  cause  was  referred  to  an  abitrator,  with 
liberty  for  him,  if  he  should  think  fit,  to  examine  the  parties  to  the  suit ;  and 
the  court  held,  that  the  arbitrator  might  examine  the  plaintiff  to  a  point  upon 
which  no  other  evidence  could  be  adduced  on  the  same  side.(<^)  So  it  has 
been  holden,  that  the  courts  will  not  set  aside  the  award  of  an  umpire,  be- 
cause he  received  evidence  from  the  arbitrators,  without  examining  the  wit- 
nesses, unless  he  was  required  to  re-examine  them,  before  the  making  of  his 
umpirage.(e)  And  where  an  arbitrator,  having  by  mutual  agreement  of  the 
parties  closed  his  examination,  refused  the  application  of  the  defendant's  at- 
torney for  another  hearing,  and  made  his  award  ;  the  court  of  Common  Pleas 
would  not  set  it  aside,  on  the  affidavit  of  the  defendant's  attorney,  that  he 
was  in  possession  of  evidence  which  would  repel  that  on  which  the  award 
was  founded.(/)  So,  where  it  was  stipulated  that,  in  case  of  the  breach  of 
an  agreement,  the  sum  of  ojie  hundred  pounds  should  be  received  as  a  stipu- 
lated debt,  binding  on  each  party  as  to  the  amount ;  and  an  action  for  da- 
mages generally,  for  the  breach  of  this  agreement,  was  referred  to  an  arbi- 
trator, who  awarded  only  ten  pounds  damages  ;  the  court  held,  that  in  order 
to  entitle  the  party  to  move  to  set  aside  the  award,  it  was  necessary  expressly 
to  state  in  the  affidavit,  that  this  clause  was  pointed  out  to  the  arbitrator  at 
the  time,  and  that  he  was  required  to  act  upon  it.(  </)  But  all  the  witnesses 
of  the  party  against  whom  an  award  is  made,  should  regularly  be 
examined,  and  in  his  presence,  if  he  require  *it,  or  it  will  be  a  [  *844  ] 
ground  for  setting  aside  the  award. (a)  Arbitrators  arc  bound  by 
those  rules  of  evidence,  which  govern  the  courts  of  law.  (5)  And  an  award, 
in  an  action  for  not  repairing,  made  by  arbitrators  upon  view  of  the  pre- 
mises, without  calling  the  parties  before  them,  may  be  set  aside. (cc)  If  an 
award  be  made  on  an  improper  stamp,  and  no  application  be  made  to  enforce 
the  award,  the  court  will  not  set  it  aside  :{dd)  And  if  an  objection  to  the 
stamp  be  not  alleged  as  a  ground  for  obtaining  a  rule  to  show  cause  to  set 
aside  an  award,  the  court  will  not  suffer  it  to  be  relied  upon  afterwards, 
when  cause  is  shown.(ee)  On  a  motion  respecting  an  award  of  commis- 
sioners under  an  inclosure  act,  the  court  of  King's  Bench  said  :  "  We  may 
punish  upon  this,  if  there  be  any  corruption ;  or  enforce  its  execution  by 
mandamus :  but  we  are  not  to  interpret  or  set  aside  these  awards,  ui)on 
complaint  of  their  obscm'ity,(^)  &c."  And  if,  upon  a  reference,  either 
party  is  precluded  by  the  terms  of  the  rule  from  going  into  evidence  of  that 

(c)  5  Barn.  &  Cres.  384.     8  Dowl.  &  Rvl.  100,  S.  C. 

id)  3  Barn.  &  Cres.  590.     5  Dowl.  &  Ryl.  301,  S.  C. 

fe)  4  Durnf.  &  East,  589 ;  and  see  1  Bos.  &  Pul.  91,  175.     1  Bing.  384, 

(  f)  1  Marsh.  404 ;  and  see  7  Price,  636.  (g)  2  Barn.  &  Aid.  704. 

(a)  4  Price,  232.  (6)  1  M'Clel.  &  Y.  160. 

Uc)  2  Chit.  Rep.  44.  {dd)  7  Durnf.  &  East,  95. 

he)  Liddell  v.  Johnstone,  H.  38  Geo.  III.  K.  B. 

(/)  Case  on  the  Over-Kcllct  inclosure  act,  H.  38  Geo.  III.  K.  B. ;  but  see  7  Dowl.  &  Ryl.  221. 
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which  he  is  desirous  to  try,  his  remedy  is  by  moving  to  set  aside  the  rule 
of  reference ;  but  he  cannot  impeach  the  nvfurd.^gg) 

The  mode  of  setting  aside  an  award  is  by  application  to  the  court  in 
which  the  action  was  depending,  when  the  reference  is  by  rule  of  court,  or 
order  of  nisi  j^rius  ;  or,  if  there  be  no  action  depending,  in  the  court  of 
which  the  submission  is  made  a  rule  under  the  statute.  This  application  is 
usually  made  by  the  unsuccessful  party ;  but  it  may  be  made  by  the  party 
in  whose  favour  the  award  is,  if  it  appear  that  a  sum  has  been  omitted 
therein  by  mistake. (/i) 

It  has  been  determined,  however,  that  a  party,  after  receiving  the  costs 
of  the  reference  and  award,  which  by  the  terms  of  the  rule  of  reference 
were  to  be  paid  by  the  other  party,  cannot  move  to  set  aside  the  award. (z) 
And,  unless  the  application  be  founded  on  some  objection  to  the  legality  of 
the  award,  appearing  on  the  face  of  it,  there  must  be  an  affidavit,  stating 
the  grounds  upon  which  it  was  made  ;  and  it  is  usual  to  have  an  affidavit  of 
facts,  in  answer  to  the  application.  When  the  reference  is  by  rule  of  court, 
or  order  of  nisi  prius,  there  being  a  cause  then  depending,  the  affidavits  in 
support  of  or  in  answer  to  the  rule  for  setting  aside  an  award,  must  he  en- 
titled in  the  cause  ;{k)  but  when  the  submission  is  made  a  rule  of  court 
under  the  statute,  there  being  no  cause  depending,  it  is  not  necessary  that 
the  affidavits  should  be  entitled  •.{I)  or  they  may  be  entitled.  In  the  tnatter, 
kG.{m)  In  the  King's  Bench,  it  is  a  rule  that  "when  a  rule  to  show  cause 
is  obtained  to  set  aside  an  award,  the  several  objections  thereto, 
[  *845  ]  intended  to  be  insisted  upon  at  the  *time  of  making  such  rule 
absolute,  must  be  stated  in  the  rule  to  show  cause :"(««)  which 
rule  has  been  adopted  in  the  Exchequer.(5)  But  where  a  cause,  and  all 
matters  in  difference,  were  referred  to  arbitration,  and  a  motion  was  made 
to  set  aside  the  award,  upon  the  ground  that  the  arbitrator  had  not  decided 
upon  certain  matters  in  difference ;  the  court  of  King's  Bench  held,  that 
it  was  not  necessary  to  state  those  matters  in  the  rule ;  inasmuch  as  they 
were  specified  in  the  affidavit  upon  which  the  rule  was  obtained.((?)  In 
practice  it  is  usual,  when  a  rule  for  an  attachment  is  moved  for,  to  oblige  the 
party  who  complains  of  the  award,  to  move  to  set  it  aside,  unless  the  ob- 
jections appear  on  the  face  of  it ;  and  then  both  rules  come  on  together. (c?) 
This  gives  the  other  side  an  opportunity  of  answering  the  allegations,  on 
which  the  objections  to  the  award  are  founded.  If  a  motion  for  setting 
aside  an  award  be  made  on  slight  grounds,  the  rule  will  be  discharged 
with  costs.(e) 

The  courts,  we  may  remember,  will  not,  on  the  last  day  of  term,  hear  a 
motion  for  a  rule  7iisi  to  set  aside  an  award ;(/)  nor  can  counsel  be  heard 
on  that  day,  to  show  cause  against  such  a  rule,  but  the  same  must  be  en- 
larged, and  made  peremptory  for  the  next  ensuing  term.(/)     And  when 

(ffff)  3  Taunt.  378. 

(h)  2  Chit.  Rep.  44;  and  see  6  Taunt.  Ill,  by  which  it  appears  that  the  rule  should  be, 
either  to  set  aside  the  award,  or  to  send  back  the  case  to  the  same  arbitrator,  or  to  amend 
the  award,  by  including  the  sum  omitted. 

(i)  2  Barn.  &  Cres.  801.     4  Dowl.  &  Ryl.  272. 

(k)  5  East,  21,  (a).     Ante,  493,  838.  (l)  Id.  21.     1  Smith,  R.  358.     Ante,  493. 

(m)   12  East,  166,  (a).     Ante,  838. 

(aa)  R.  E.  2  Geo.  IV.  K.  B.     2  Barn.  &  Aid.  539.     2  Chit.  Rep.  376. 

(b)  11  Price,  57.     1  M'Clel.  &  Y.  394.  (c)  6  Barn.  &  Cres.  629. 

(d)  6  East,  310.  (e)   2  Chit.  Rep.  43. 

(/)  Ante,4d8. 
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tlie  submission  is  by  bond  or  other  writinfi;  under  the  statute,  the  application 
to  set  aside  the  award  must  be  made  before  the  last  day  of  the  next  term 
after  it  is  made.(<7)  So,  where  the  application  is  to  refer  back  the  award 
to  the  same  arbitrator  to  re-consider  it,  on  the  f2;round  that  he  had  not  suf- 
ficient materials  before  him,  it  must  be  made  within  the  same  time ;  although 
the  arbitrator  be  not  charged  with  corruption  or  undue  practice. (//)  But 
the  limitation  of  time  prescribed  by  the  0  k  10  W.  111.  for  applications  to 
the  court  to  set  aside  awards,  applies  only  to  cases  where  an  original  autho- 
rity is  given  to  the  court  by  that  act  :{i)  And  though  the  court  will  in  gene- 
ral adopt  the  same  rule,  in  cases  whore  their  authority  exists  independently 
of  the  act,  yet  when  they  see  sufficient  reason  for  their  interference,  they 
will  interpose  their  authority,  though  the  time  prescribed  should  have 
elapsed,  (/c) 

The  courts  will  not  set  aside  an  award,  though  for  defects  appearing  on 
the  face  of  it,  after  the  expiration  of  the  time  limited  by  the  statute  :{l) 
And  a  party  cannot,  in  showing  cause  against  an  attachment,  impeach  the 
award  for  any  intrinsic  matter.(w)  But,  upon  an  application  for  an  attach- 
ment, for  non-performance  of  an  award,  it  is  competent  to  the  parties  to 
object  to  the  award,  for  any  illegality  apparent  on  the  face  of  it,  although 
the  time  limited  by  the  statute,  for  applying  to  the  court  to  set 
aside  the  *award,  is  expired  :(a)  The  reason  is,  that  upon  a  [  *846  ] 
motion  for  an  attachment,  the  party  would  be  without  remedy, 
if  the  attachment  were  granted,  notwithstanding  the  illegality  of  the 
award ;  whereas  if  the  party  were  left  to  his  remedy,  by  bringing  his  ac- 
tion on  the  award,  it  would  be  competent  to  the  defendant  to  take  ad- 
vantage of  any  illegality  appearing  on  the  face  of  it.{bb) 


♦CHAPTER    XXXVII.  [  *847  ] 

Of  Trials  at  Nisi  Prius,  and  their  Incidents. 

In  the  present  chapter  will  be  considered,  as  incidents  to  the  trial  at  nisi 
prius,  Y>\esiS puis  darrein  continuance;  withdrawing  the  record;  challeng- 
ing and  swearing  the  jurors,  and  talesmen;  the  order  in  which  counsel  are 
heard  at  the  trial;  withdrawing  a  juror;  bills  of  exceptions,  and  demurrers 
to  evidence;  the  nonsuit,  or  verdict;  and,  if  the  verdict  be  given  for  the 
plaintiff  in  ordinary  cases,  or  for  the  defendant  in  replevin,  the  damages 
found  by  the  jury;  special  verdicts,  special  cases,  and  points  reserved;  and 
lastly,  the  postea. 

When  the  cause  is  called  on,  the  defendant  may  plead  any  matter  of  de- 
fence arising  after  the  last  continuance,  or,  as  it  is  called  in  French,  ^uis 

(ff)  Ante,  840. 

(A)  2  Durnf.  &  East,  Y81.  (0  Ante,  840. 

{k)  6  Taunt.  111.     1  Marsh.  471,  S.  C;  and  see  G  Barn.  &  Ores.  629. 
(l)  Per  Poicel,  J.  Andr.  297.     1  Ken.  118.     1  East,  276;  and  see  Barnes,  55. 
<m)  6  Durnf.  &  East,  161.     3  Bing.  167;  but  see  1  Ken.  118. 

(a)  7  Durnf.  &  East,  73;  and  see  1  "Wms.  Sauud.  5  Ed.  327,  c.     Barnes,  56,  7.     1  Ken. 
118.     11  East,  368,  9. 
(bb)   1  East,  277,  8,  per  Lawrence,  J. 
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darrein  contiiiuance,  or  in  Latin,  post  ultimam  continuationem ;  and  such 
a  plea  may  be  pleaded,  after  the  jury  are  gone  from  the  bar ;  but  not  after 
they  have  given  their  verdict. (a)  The  last  continuance,  previous  to  the 
sittings  or  assizes,  is  the  day  of  the  return  of  the  venire  facias,  from 
whence  the  plea  is  continued,  by  the  award  of  the  distringas  or  habeas 
corpora,  to  the  next  term,  unless  the  chief  justice  or  judges  of  assize  shall 
first  come  on  the  day  of  nisi  prius  :(b)  And  on  this  day,  if  any  matter  of 
defence  has  arisen  after  the  last  continuance,  it  may  be  pleaded  by  the  de- 
fendant ;  as  that  the  plaintiff  has  given  him  a  release,  or  is  bankrupt,  (c) 
outlawed,  or  excommunicated ;  or  that  the  defendant  has  become  bankrupt, 
and  obtained  his  certificate  ;{d)  or  an  award  made  on  a  reference  after  issue 
joined. (e)  So,  in  an  action  against  an  executor  or  administrator,  a  judg- 
ment recovered  against  the  defendant,  after  plea  pleaded,  for  a  debt  due 
from  the  testator  or  intestate,  may  be  pleaded  after  the  last  continuance :(/) 
And  it  is  no  ansAver  to  such  a  plea,  that  the  judgment  was  obtained  in  an 
action  of  debt  on  simple  contract,  or  by  confession  of  the  defendant. (^) 
So  it  may  be  pleaded,  that  a  feme  plaintifi"  is  married,  or, 
[  *848  ]  *in  debt  by  an  administrator,  that  the  plaintiS"s  letters  of  ad- 
ministration are  revoked,  j^uis  darrein  conthiuance.{aa)  But  in 
ejectment,  the  defendant  is  not  allowed  to  plead  a  release  by  the  lessor  of 
the  plaintiff. (55)  And  where  a  landlord,  with  the  permission  of  his  bailiff, 
Avho  had  made  a  distress  for  rent,  commenced  an  action  in  the  bailiff's 
name,  against  the  sheriff,  for  taking  insufficient  pledges,  and  the  bailiff 
afterwards,  without  the  landlord's  privity,  released  to  the  sheriff,  who 
pleaded  it  puis  darrein  continuance,  the  court  of  Common  Pleas,  we  have 
seen,  set  aside  the  plea,  and  ordered  the  release  to  be  delivered  up  to  be 
cancelled. (cc)  So,  where  husband  and  wife  lived  separate  under  a  deed, 
by  which  he  stipulated  that  his  wife  should  enjoy,  as  her  separate  and  dis- 
tinct property,  all  effects,  &c.  which  she  might  acquire,  or  which  by  any 
gift,  grant,  &c.  or  representation,  she,  or  he  in  her  right,  might  be  entitled 
to ;  and  that  he  would  not  do  any  act  to  impede  the  operation  of  that  deed, 
but  would  ratify  all  lawful  or  equitable  proceedings  to  be  brought  in  his  or 
their  names,  for  recovering  such  real  and  personal  estates ;  and  the  wife 
having,  as  executrix  of  R.  M.  commenced  an  action  on  a  promissory  note, 
against  defendants,  in  the  names  of  her  husband  and  herself,  the  husband 
released  the  debt,  which  release  was  pleaded  puis  darrein  continuance ; 
the  court,  on  application,  ordered  the  plea  to  be  taken  off  the  record,  and 
the  release  to  be  given  up  to  be  cancelled. (t^c?)  So,  a  plea  puis  darrein 
continuance,  of  a  release  by  one  of  several  plaintiffs  in  assumpsit,  was  set 
aside  by  the  court  of  King's  Bench,  without  costs,  on  the  terms  of  indem- 

(«)  Doc.pl.  177.     Pearson  v.  Parkins,  H.  3  Geo.  I.  Bui.  Ni.  Pri.  310. 
{h)  Bui.  Ni.  Pri.  310;  and  see  Dyer,  361.     2  Lutw.  1143.     1  Blac.  Rep.  497,  for  the  time 
to  which  the  plea  is  continued. 

(c)  Ca2)per  v.  Stewart,  H.  28  Geo.  III.  K.  B.  15  East,  622;  and  see  4  Barn.  &  Ores.  920. 
7  Dowl.  &  Ryl.  409,  S.  C. 

(d)  But  this  it  seems  must  be  pleaded  specially,  and  not  in  the  general  form  prescribed  by 
the  statute  6  Geo.  IV.  c.  16,  ^  126.  6  East,  413.  2  Smith,  R.  659.  1  M'Clel.  &  Y.  350,  S.  P. ; 
but  see  2  H.  Blac.  553.     9  East,  82.     Ante,  647,  8. 

(e)  2  Esp.  Rep.  504.  (/)  5  Taunt.  333.     1  Marsh.  70,  S.  C. 
[g)  5  Taunt.  665.     1  Marsh.  280,  S.  C;  and  see  7  East,  53.     3  Barn.  &  Ores.  317.     5 

Dowl.  &Ryl.  175,  S.  C. 

{aa)  Bui.  Ni.  Pri.  309;  and  see  Com.  Dig.  tit.  Abatement,  T.  24. 

{bh)  4  Maule  &  Sel.  300.     2  Chit.  Rep.  323,  S.  C;  and  see  7  Taunt.  9. 

{cc)  7  Taunt.  48.     Ante,  677.  {dd)  4  Barn.  &  Aid.  419. 
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nlfying  the  plaintiffs,  who  liad  released  the  action,  against  the  costs  of  it, 
although  their  consent  had  not  been  obtained  before  action  brought ;  it  ap- 
pearing that  no  consideration  had  been  given  for  the  release,  and  that  the 
plaintiffs  sued  as  trustees  for  the  creditors  of  an  insolvent  person.(e)  But 
unless  a  very  strong  case  of  fraud  be  made  out,  the  court  of  Common  Pleas 
will  not  control  the  legal  power  of  a  co-plaintiff  to  execute  a  rclease.(/) 

If  any  matters  pleadable  after  the  last  continuance  happen  after  plea,  and 
before  the  return  of  the  venire  facias,  they  must  be  pleaded  in  bank.i^g) 
But  matters  arising  after  the  return  of  the  venire  facias,  may  be  pleaded 
either  in  hank  or  at  nisi  prius  :[h)  And  Avhere  the  defendant  had  obtained 
his  certificate  under  a  commission  of  bankrupt,  after  plea  pleaded,  and  then 
pleaded  it  in  bank,  as  a  matter  arising  after  the  last  continuance,  but  in  fact 
another  continuance  had  intervened  between  the  certificate  and  the  plea,  the 
court  of  King's  Bench  permitted  him  to  plead  it  nunc  pro  tunc,{i)  on  pay- 
ment of  costs  :(/c)  But  matters  arising  after  the  trial,  and  before 
the  day  in  bank,  *cannot  be  pleaded  jl?w^s  darrein  continuance. [a)  [  *849  ] 
And  where,  in  an  action  against  a  member  of  parliament,  two  per- 
sons became  sureties  in  a  bond,  conditioned  for  the  payment  of  such  sum  as 
should  be  recovered,  with  costs ;  and  the  cause  proceeded,  and  notice  of  trial 
being  given,  the  defendant  filed  a  bill  in  equity,  and  obtained  an  injunction, 
pending  which  he  became  bankrupt;  but  having  suffered  a  term  to  elapse 
after  obtaining  his  certificate,  Avitliout  pleading  it,  the  court  refused  to  let 
him  plead  it  as  of  the  former  term,  p)uis  darrein  continuance,  except  on 
condition  of  dismissing  his  bill  in  equity,  and  paying  all  costs  at  law,  and  in 
equity,  as  between  attorney  and  client. (5)  So  where  notice  of  trial  had 
been  given  for  the  sittings  after  Trinity  term,  but  which  was  afterwards 
continued  to  the  first  sittings  in  3Iichaelmas  term,  and  again  to  the  sittings 
after  that  term,  when  the  cause  was  tried,  and  the  defendant  had  obtained 
his  certificate  in  the  preceding  Trinity  vacation,  the  court  held,  that  it  was 
too  late  to  plead  his  certificate  puis  darrein  continuance  ;  and  they  refused 
to  receive  such  a  plea,  on  the  terms  of  his  paying  the  costs  of  the  trial,  (c) 
So,  where  a  continuance  was  entered  from  Trinity  to  the  first  day  of  Mi- 
chaelmas term,  and  matter  arising  during  the  interval  was  pleaded  after  the 
first  day  of  3Iichaelmas  term,  by  way  of  plea  puis  darrein  continuance, 
the  court  ordered  the  plea  to  be  taken  off  the  file.(c?)  A  plea  of  bankruptcy 
in  the  defendant,  after  the  last  continuance,  was  set  aside,  as  having  been 
pleaded  after  the  proceedings  had  been  stayed  in  an  action  on  the  bail 
bond.(c^(^)  And  where  a  person  who  has  become  bankrupt,  is  sued  for  a 
cause  of  action  arising  before  his  bankruptcy,  and  pending  the  suit,  and  be- 
fore trial,  obtains  his  certificate,  he  must  plead  it  ptuis  darrein  continu- 
ance ;  and  if  he  neglect  to  do  so,  and  judgment  is  obtained  against  him,  he 
cannot  plead  his  certificate,  to  an  action  on  such  judgment.(,^')  In  an  action 
however,  which  had  been  set  down  for  trial  in  the  term  as  undefended,  and 
postponed  on  the  condition  of  giving  judgment  of  the  term,  a  plea  puis 

(e)  1  Chit.  Rep.  390.     Ante,  Gil,  %.  (/)  7  Taunt.  421.     Ante,  G19. 

(g)  For  the  form  of  a  plea  puis  darrein  continuance  in  bank,  sec  Append.  Cliap.  XXXVII.  §  1 . 
(h)  5  Taunt.  333.     1  JIarsh,  70,  S.  C.     For  tlie  form  of  a  plea  puis  darrein  continuance  at 
nisiprius,  in  a  town  cause,  see  Appenfl.  Chap.  XXXVII.  §  2. 

(i)   Capper  v.  Sleieart,  H.  28  Geo.  III.  K.  B.  (/c)  2  Smith  R.  396. 

(a)  Richards  v.  Ilinton,  E.  22  Geo.  III.  K.  B.  (i)  3  Barn,  k  Aid.  577. 

(c)  1  Dowl.  &  Ryl.  521.     5  Barn.  &  Aid.  852,  S   C. 

[d)  3  Barn.  &  Cres.  612.     5  Dowl.  &  Uyl.  021,  S.  C.         {ee)  4  Barn.  &  Aid.  249. 
(/)  0  Barn.  &  Cres.  105.     9  Dowl.  &  Ryl.  171,  S.  C. 
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darrein  continuance  of  the  defendant's  bankruptcy  and  certificate,  the 
certificate  having  been  obtained  since  the  term,  is  admissible.  1  Moody  & 
M.  122. 

These  pleas  are  twofold  ;  in  abatement, (</)  and  in  bar.(7,!)  If  any  thing 
happen  pending  the  writ,  to  abate  it,  this  may  be  pleaded  puis  darrein  con- 
tinuance, though  there  be  a  plea  in  bar ;  for  this  only  waives  all  pleas  in 
abatement  that  were  in  being  at  the  time  of  the  bar  pleaded,  and  not  subse- 
quent matter  ;  but  though  it  be  pleaded  in  abatement,  yet  after  a  former 
bar  pleaded,  it  is  peremptory,  as  well  on  demurrer  as  on  trial,  because  after 
pleading  in  bar,  the  defendant  has  answered  in  chief,  and  therefore  can 
never  have  judgment  to  answer  over.(^)  After  a  plea  in  bar,  if  the  defend- 
ant plead  a  plea  jjuis  darrein  continuance,  this  is  a  Avaiver  of  his  bar,  and 
no  advantage  shall  afterwards  be  taken  of  it  :(A;)  Nor  can  the  plaintiff  after- 
wards proceed  on  the  former  plea.(^ 
[  *850  ]  *The  great  requisite  of  these  pleas  is  certainty  :{a)  and  it  is  not 
good  pleading  to  say  generally,  that  after  the  last  continuance  such 
a  thing  happened,  but  the  time  and  place  must  be  precisely  alleged.(6)  The 
form  of  the  plea,  if  at  the  assizes,  is  as  follows  :  And  noiv  at  this  day,  that 
is  to  say,  on,  ^c.  comes  the  said  C.  D.  hy  E.  F.  his  counsel,  and  says  (if 
in  bar,)  that  the  said  A.  B.  ought  not  further  to  maintain  this  action 

against  him,  the  said  C.  D.  :  because  he  says,  that  after  the day  of 

last  past,  from  ivhich  day  until  the  day  of  ,  in  

term  next,  {unless  the  justices  of  our  lord  the  king,  assigned  to  hold  the 

assizes  of  our  said  lord  the  king,  in  and  for  the  county  of ,  should 

first  come  on  the day  of ,  at  in  the  said  county  of ,) 

the  action  aforesaid  is  continued,  to  wit,  on  ^c.  at  ^c.  the  said  A.  B.  hy 
his  deed,  dated,  ^c.  did  release,  ^c.  ;  and  so  show  the  particular  matter.(c(?) 
In  abatement,  the  plea  concludes,  by  praying  judgment  of  the  writ,  and 
that  the  same  may  he  quashed  ;(dd)  or,  if  the  writ  is  abated  de  facto,  by 
praying  judgment  if  the  court  will  further  p>roceed  :{e)  In  har,  the  conclu- 
sion of  the  plea  is,  that  the  plaintiff  ought  not  further  to  maintain  his 
action,  and  not  that  the  former  inquest  should  not  he  taken :  because  it  is 
a  substantive  bar  of  itself,  and  comes  in  place  of  the  former,  and  therefore 
must  be  pleaded  to  the  action. (/) 

There  are  likewise  some  pleas  which  may  be  pleaded  at  nisi  prius,  that 
cannot  properly  be  termed  pleas  p>uis  darrein  continuance,  because  the 
matter  pleaded  need  not  be  expressly  mentioned  to  have  happened  after  the 
last  continuance ;  as  in  tresjjass,  that  the  plaintiff  was  outlawed  for  felony  :{gg) 
So  the  defendant  may  plead,  that  Sifejne  plaintiff  was  covert  on  the  day  of 
the  writ  purchased  ;  but  he  cannot  plead  that  she  took  haron  pending  the 
•wi-it,  without  pleading  it  after  the  last  continuance  :  The  diversity  seems 
to  be,  between  such  things  as  disprove  the  wi'it  in  fact,  and  such  as  disprove 
it  in  law. (A A) 

(g)  For  the  form  of  a  plea  puis  darrein  co7iiinuance,  in  abatement,  see  Append.  Chap. 
XXXVII.  §  4. 

(A)  Gilb.  C.  P.  105.     Aleyn,  66.  (i)  Id.  ibid.  Freem.  252. 

(k)   1  Salk.  178.  (l)   Capper  v.  Stewart,  H.  28  Geo.  III.  K.  B. 

(a)  Yelv.  141.     Cro.  Jac.  261.     Freem.  112.     2  Lutw.  1143.     2  Salk.  519.     2  Wils.  139. 

(b)  Bui.  Ni.  Pri.  309.  (cc)  Id.  310.  Append.  Chap.  XXXVII.  §  3. 
(dd)  Gilb.  C.  P.  105.     2  Lutw.  1143. 

(e)  3  Lev.  120.     BuL  Ni.  Pri.  311. 

(/)  Cro.  Eliz.  49.     2  Lutw.  1143.     Bui.  N.  Pri.  310;  but  see  Dyer,  361,  in  marg. 

(ffff)  Theol.  Dig.  204.  (hh)  Bro.  Abr.  tit.  Continuance,  pi.  57.    Bui.  Ni.  Pri.  310. 
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Pleas  after  the  last  continuance  being  productive  of  delay,  are  subject  to 
the  same  sort  of  restraints  as  pleas  in  abatement ;  they  must  be  verified  on 
oath,  before  they  are  allowed  ;(z)  and  they  cannot  be  amended  after  the 
assizes  are  over  :(Jc)  There  can  be  but  one  YtlcajJuis  darrein  continuance ;{l) 
and  such  a  plea  cannot  it  is  said  be  pleaded  after  a  demurrer.(wi)  But  if  a 
plea  puis  darrein  continiiance  be  filed,  and  verified  on  oath,  the 
courts  *cannot  set  it  aside  on  motion,  but  are  bound  to  receive  [  *851  ] 
it  :{a)  A  plea  ^;m«8  darrein  continuance,  may  be  put  in  at  nisi 
prius,  upon  paper  ;  and  it  is  the  duty  of  the  associate  afterwards  to  trans- 
scribe  it  on  the  nisi  prius  record.(6)  An  affidavit  to  verify  a  plea  ^uis 
darrein  continuance  at  the  assizes,  if  sworn  at  the  assize  town,  on  the 
commission  day  of  the  assizes,  before  a  commissioner  for  taking  affidavits, 
is  not  good  ;  it  should  be  sworn  before  one  of  the  judges  of  assize  ;  but  the 
judge  at  nisi  prius  will  allow  it  to  be  resworn  before  him.  Per  Parle,  J. 
after  conferring  with  Mr.  Baron  Vaiighan,  in  Bartlett  v.  Leigliton,  Oxford 
Spring  Ass.  1828.  And  an  affidavit,  referring  to  the  plea,  need  not  be 
entitled  in  the  cause.((?) 

When  a  plea  j9i«'s  darrein  continuance  is  put  in  at  the  assizes,  the  plain- 
tiff is  not  to  reply  to  it  there ;  for  the  judge  has  no  power  to  accept  of  a 
replication,  nor  to  try  it,(c?)  but  ought  to  return  the  plea  as  parcel  of  the 
record  of  nisi  prius  ;{ee)  and  if  the  plaintiff  demur,  it  cannot  be  argued 
there. (^)  When  a  plea  is  certified  on  the  back  of  the  postea,  and  the  plain- 
tiff demurs,  if  the  defendant,  on  the  expiration  of  a  rule  given  for  him  to  join 
in  demurrer,  refuse  to  do  so,  the  plaintiff  may  sign  judgment  -.[g)  And,  in 
order  to  prevent  vexatious  delay,  the  court  of  King's  Bench  wull  order  a  de- 
murrer to  such  a  plea,  to  stand  for  the  first  paper  day  in  term.(Z()  In  cove- 
nant against  executors,  the  defendants  pleaded  ple^ie  administraverunt^ 
and  a  retainer  by  one  of  them,  with  the  assent  of  the  other,  for  a  debt  due 
to  himself:  at  the  assizes,  they  put  in  a  ^Xqq, p)uis  darrein  continuance,  to 
which  the  plaintiff  replied,  and  the  defendants  demurred  to  the  replication  : 
judgment  having  been  given  for  the  defendants  on  the  demurrer,  the  coui't 
of  King's  Bench  held,  that  they  were  entitled  to  the  costs  incurred  after 
the  ]AQ^puis  darrein  continuance,  but  not  to  the  costs  of  the  w'hole  cause.(eV) 

(j)  Freem.  252.  1  Str.  493.  2  Smith,  R.  396.  1  M'Clel.  &  Y.  350.  Append.  Chap. 
XXXVII.  I  5. 

(A-)  Yelv.  181.  Freem.  253.  Bui.  Ni.  Pri.  309;  but  see  the  case  of  Ilartley  v.  Dixon,  M. 
29  Geo.  III.  K.  B.  2  Smith,  R.  659,  S.  C,  where  a  plea  jom?^  darrein  continuance  was  amended 
upon  terms. 

(/)  Bro.  Abr.  tit.  Continuance,  jyl.  5,  41.     Jenk.  160.     Gilb.  C.  P.  105. 

(to)  1  Str.  493,  cites  Moor,  871 ;  and  see  1  Ld.  Raym.  266.  6  Mod.  9 ;  but  see  Ilob.  81, 
contra.     Com.  Dig.  tit.  Abatement,  I.  24.    1  Chit.  PI.  4  Ed.  573. 

{a)  2  Wils.  137.  3  Durnf.  &  East,  554.  5  Taunt.  333.  1  Marsh.  70,  S.  C.  1  Stark.  Ni. 
Pri.  62  ;  but  see  Jenk.  159  ;  Yelv.  180  ;  Bui.  Ni.  Pri.  309,  where  it  is  said  to  be  in  the  breast 
of  the  judge,  whether  he  will  accept  such  plea  or  not,  that  is,  whether  he  will  or  will  not 
proceed  in  the  trial:  And  in  Say.  Rep.  268,  a  plea  puis  darrein  continuance  was  set  aside,  be- 
cause the  matter  of  it  arose  before  the  last  continuance. 

{b)  Ry.  k  Mo.  404. 

(c)  5  Taunt.  333.     1  Marsh.  70,  S.  C. ;  Sed  qucere;  and  see  3  Price,  200,  261,  semb.  contra. 

(d)  Capper  v.  Stewart,  H.  28  Geo.  III.  K.  B. 

he)  Yelv.  180.     Cro.  Jac.  261,  S.  C.     Freem.  252.     2  Mod.  307,  S.  C. 

(/)  2  Mod,  307.     1  Stark.  Ni.  Pri.  62. 

(ff)  Freem.  252.  Bui.  Ni.  Pri.  311.  And  see  further,  as  to  pleas  pui.i  darrein  continu- 
ance, when  necessarv,  and  the  time  and  mode  of  pleading  them,  1  Chit.  PI.  4  Ed.  569,  &c. 
Steph.  PI.  81,  &c. 

{//)   1  Stark.  Ni.  Pri.  02. 

(«)  4  Barn.  &  Crcs.  117.     6  Dowl.  &  Ryl,  81,  S.  C. 
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So,  in  the  Common  Pleas,  where  the  defendant,  an  uncertificated  bankrupt 
at  the  time  of  his  arrest,  put  in  bail,  pleaded  the  general  issue,  and  after- 
wards delivered  a  plea  of  his  bankruptcy,  and  certificate  puis  darrein  con- 
tinuance, on  which  the  plaintiff*  withdrew  the  record,  and  countermanded 
notice  of  trial,  and  the  defendant,  after  a  rule  to  reply,  signed  judgment 
of  non  pros,  and  taxed  his  costs  ;  the  court  ordered  the  proceedings  on  the 
judgment  to  be  stayed  without  costs.     1  Moore  &  P.  138. [a] 

[a]  Puis  darrein  continuance  must  in  general  be  pleaded  before  a  continuance  has  inter- 
vened; but  the  court  may,  for  special  reasons,  allow  it  after  such  continuance.  Hosteler  v. 
Kaufman^  11  S.  &  R.  146.  And  it  requires  extreme  certainty — the  day  of  continuance  should 
be  specified.  Ffcrtr?/ v.  il/oorc,  2  Watts,  451.  It  should  also  conclude  "that  the  plaintiff 
ought  not  farther  to  maintain  his  action."     3PGowan  v.  Hoy,  4  J.  J.  Marsh,  223. 

Where  matter  of  defence  has  arisen  after  the  commencement  of  a  suit,  it  cannot  be 
pleaded  in  bar  of  the  action  generally,  but  if  it  arises  before  plea  or  continuance,  must  be 
pleaded  as  to  the  further  maintenance  of  the  suit.  Yeaton  v.  Linn,  5  Pet.  224.  A  court  may 
allow  for  special  reasons,  a  plea  to  be  put  in  nunc  pro  tunc,  and  a  plea^ww  darrein  continuance, 
though  a  continuance  has  intervened.  Lyon  v.  Marclay,  1  Watts,  271.  Nettles  y.Sweaza,  2 
Mis.  100.  It  may  even  be  admitted  after  the  cause  has  been  remanded  from  the  court  of 
appeals.     M'^Goivan  v.  Hoy,  4  J.  J.  Marsh,  223. 

A  general  release,  given  after  the  commencement  of  an  action,  need  not  be  pleaded  puis 
darrein  continuaiice,  unless  a  plea  has  been  before  filed  in  the  action.  Such  a  release  may 
also  be  pleaded  in  bar  generally,  and  need  not  be  in  bar  of  the  farther  maintenance  of  the 
action.  Kimball  v.  Wilson,  3  N.  H.  96.  An  affidavit  to  the  truth  of  the  fact  it  contains,  must, 
in  South  Carolina,  accompany  a  plea  jomis  darrein  continuance,  llorrow  v.  3Iorrow,  Const.  Rep. 
455.  No  matter  of  defence  after  action  brought  can  be  properly  pleaded  generally,  but  should 
be  pleaded  in  bar  puis  darrein  continuance.  Elmo  v.  Beers,  3  M'Cord,  1.  A  plea  of  puis  darrein 
continuance,  that  the  plaintiff  had  become  an  insolvent  debtor,  is  bad  on  demurrer.  Turner 
V.  Roberts,  1  Mis.  416.  After  several  continuances  of  a  cause  commenced  by  a  feme  sole,  but 
previously  to  any  other  plea,  the  defendant  pleaded  in  abatement  that  the  plaintiff  pending 
the  writ  viz.  on,  &c.,  had  married,  and  that  her  husband  was  still  living.  The  plea  was 
verified  by  affidavit,  and  the  day  on  which  the  coverture  was  averred  to  have  talien  place, 
was  subsequent  to  the  last  continuance.  Held,  that  the  plea  could  not'  be  rejected  on  mo- 
tion for  not  expressly  alleging  the  coverture  to  have  taken  place,  puis  darrein  continuance. 
Templeton  v.  Clary,  1  Blackf.  288.  A  plea  jowzs  darrein  continuance,  in  bar  of  an  action  is  a 
waiver  of  all  former  pleas.  Aliter,  where  the  matter  of  the  plea  affects  the  remedy  only  and 
not  the  right  of  action.  Culver  v.  Barney,  14  Wend.  161.  Matter  arising  after  issue  joined, 
and  which  may  be  pleaded  by  way  of  plea,  puis  darrein  continuance,  must  be  so  pleaded  with- 
out delay.  Jackson  v.  Rich,  7  Johns,  144 ;  and  cannot  be  given  in  evidence  unless  pleaded. 
Ibid.  A  pleix  puis  darrein  continuance  of  a  discharge  under  the  act  abolishing  imprisonment 
for  debt  in  New  York,  in  certain  cases,  is  not  a  waiver  of  a  plea  in  bar  before  put  in ;  and 
the  plaintiff  cannot  confess  the  plea,  and  take  judgment,  but  must  proceed  and  try  the  for- 
mer issues.  Rayner  v.  Dyett,  2  Wend.  300.  And  such  a  plea  in  bar  as  of  a  discharge  under 
an  insolvent  act  pleaded  puis  darrein  continuance,  need  not  be  verified  by  affidavit,  unless 
tendered  at  the  circuit  or  sittings ;  nor  then  if  probable  cause  of  its  truth  be  shown  to  the 
judge,  who  may  receive  it  without  oath  or  not,  in  his  discretion.  Bancker  v.  Ash,  9  Johns, 
250.  Morgan  v.  Dyer,  10  Johns,  161.  A  pleapi/('s  darrein  continuance,  although  not  pleaded 
in  due  time,  the  plaintiff  cannot  treat  it  as  a  nullity  but  must  reply,  or  apply  to  the  court  to 
set  it  aside.     Morgan  v.  Dyer,  10  Johns,  161. 

A  declaration  on  promissory  notes  alleged  that  the  defendant  did  not  pay  the  sums  of 
money  in  the  notes  mentioned,  &c.,  and  the  defendant  pleaded  puis  darrein  continuance,  that 
he  paid  the  plaintiff  the  several  sums  of  money  mentioned  in  the  plaintiff's  declaration.  On 
demurrer  the  plea  was  held  good,  being  as  broad  as  the  declaration,  plainly  meaning  that 
the  defendant  had  paid  the  amount  of  the  note,  and  that,  if  they  were  notes  bearing  interest 
he  paid  the  interest  also.  Chew  v.  Woolcy,  7  Johns,  399.  If  the  defendant  pay  the  plaintiff's 
demand  during  an  imparlance  he  may  afterwards  plead  regular  plea  of  payment,  and  need 
not  plead  it  puis  darrein  continuayice.  Tillotson  v.  Preston,  3  lb.  229.  And  he  need  not 
plead  payment  of  interest  and  costs,  lb.  A  pleajowt's  darrein  co7itinuance  connot  be  interposed 
after  a  verdict  or  a  relicta  and  cognovit.  Palmer  v.  Huichins,  1  Cow.  42.  A  plea  pitis 
darrein  continuance  need  not,  in  general,  although  the  practice  is  not  uniform,  be  verified  by 
affidavit,  and  on  such  a  plea  the  defendant  may,  as  in  other  cases,  enter  a  rule  of  course  to 
reply  or  that  the  plaintiff  be  non-prossed.     Jackson  v.  Peer,  4  lb.  418. 

In  ejectment,  as  in  other  actions,  matters  of  defence  arising  after  issue  joined,  should  be 
pleaded  joMw  darrein  continuance.  Jackson  v.  3P3Iichael,  3  Cow.  75.  But  where  the  defendant 
in  ejectment  had  purchased  the  lands  at  a  sheriff's  sale  before  the  action  was  brought  but 
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Previously  to  swearing  the  jury,  or  afterwards  by  consent  of  the  defend- 
ant's counsel,  the  plaintiff  may  withdraw  the  record,  and  by  that  means 
prevent  the  cause  from  being  tried :  But  this  cannot  be  done  by  the  plain- 
tiff's counsel,  until  a  brief  has  been  delivered  to  him  •,{k)  a  retainer  in  a 
cause,  without  a  brief,  not  being  sufficient.(?)  If  the  record  be  not  with- 
drawn, the  trial  proceeds ;  and  as  the  jury  arc  called,  they  may  be  chal- 
lenged. 

Challenges  arc  of  two  kinds ;   first,  to  the  array, [m)  and  secondly,  to 
the  polls.     Challenges  to  the  array  are  at  once  an  exception  to  the  whole 
panel,  in  which  the  jury  are  arrayed,  or  set  in  order  by  the  sheriff 
in  his  *rcturn  ;  and  they  may  be  made  on  account  of  partiality,   [  *8o2  ] 
or  some  default  in  the  sheriff,  or  his  undcr-officcr  who  arrayed  the 


k)  2  Camp.  487.  (0  3  Taunt.  225. 

m)  Append.  Chap.  XXXVII.  §  6. 


did  not  take  a  deed  until  after  issue  joined,  it  Avas  held  that  the  deed  related  back  to,  and 
in  judgment  of  law  was  executed  at  the  time  of  sale,  and  need  not  be  pleaded  puis  darrein 
conlinuance,  but  might  be  given  in  evidence  under  the  general  issue.  Jb.  And  after  judg- 
ment a  plea  puis  darrein  continuance  cannot  be  withdrawn  and  the  party  allowed  to  plead 
over  any  previously  existing  matter.     Turner  v.  Roberts,  1  Mis.  416. 

Defences  arising  after  the  commencement  of  an  action  or  after  plea  filed,  should  be  pleaded 
puis  darrein  continuance  or  against  the  further  maintenance  of  the  suit.  Scmmes  v.  Maylor, 
12  Gill  &  Johns,  358.  Longworih  v.  Flagg,  10  Ohio,  300.  In  Alabama,  if  a  matter  of  de- 
fence arises  after  issue  joined,  it  must  be  pleaded  jmis  darrein  continuance;  if  it  arises  pending 
the  suit  but  before  issue  joined,  it  is  pleadable  in  bar  to  the  further  maintenance  of  the  suit. 
Barns  v.  Ilindman,  1  Ala.  531.  Matter  arising  pending  a  suit  but  before  plea  pleaded  is  an 
original  plea  pleadable  with  other  pleas  in  bar  in  Alabama  under  the  statute  allowing 
several  pleas.  Sadler  v.  Fisher,  3  Ala.  200.  The  filing  of  a  plea  puis  darrein  continuance 
waives  all  prior  issues.  Spafford  v.  Woodruff,  2  M'Lean,  191.  ScottY.  Brokaiv,  6  Blackf.  241. 
Den  V.  Sanderson,  3  Harr.  426.  Sadler  v.  Fisher,  3  Ala.  200.  And  this,  Avhether  the  plea 
last  pleaded  goes  to  the  whole  or  part  only  of  the  plaintiff's  declaration.  Sandcrlin  v.  iJan- 
Jnc?^^,  3  Humph.  99.  ^ZiVer,  in  Florida.  Parkhilly.  Union  Bank,  \  ^vavlc\\,  WO.  In  New 
Hampshire,  a  special  plea  in  hav  puis  darrein  continuance  is  receivable  in  the  discretion  of  the 
court,  although  a  term  has  intervened  between  the  time  when  the  matter  of  the  plea  arose 
and  the  time  of  plea  pleaded,  and  in  such  case  the  plea  should  be  pleaded  nunc  pro  tunc. 
RangelyY.  Webster,  UN.  II.  299.  Where  a  ^ilea  puis  darrein  continuance  is  pleaded  by  one  of 
several  defendants,  containing  matter  affecting  himself  and  not  the  others,  the  plaintitF  may 
confess  the  plea  at  once  and  enter  a  nolle  prosequi  as  to  that  defendant  and  proceed  to  trial 
as  to  the  others.     Beekman  v.  Feck,  5  Hill,  513. 

Matter  of  defence  arising  after  issue  joined,  should  regularly  be  pleaded  at  or  before  the 
time  of  the  next  continuance;  a  bona  fide  plea  subsequently  put  in  will  be  sustained  on 
satisfactory  excuse.  Tuffs  y.  Gibbons,  19  Wend.  639.  On  demurrer  to  a  i^lea  puis  darrein 
continuance  it  cannot  be  objected  that  it  is  not  verified  by  afiidavit,  nor  that  it  is  accom- 
panied by  another  plea;  such  questions  can  only  be  raised  on  motion.  Nicholl  v.  Mason, 
21  Wend.  339.  In  all  actions  in  Pennsylvania,  a  defence  arising  during  the  pendencj-  of  the 
suit  may  be  pleaded  after  the  last  continuance  in  bar  of  the  plaintiff.  Brownfield  v.  Braddee, 
9  Watts,  149. 

In  South  Carolina,  generally,  a  i)\ca  puis  darrein  co7itinuance -without  an  affidavit  of  the  fact 
it  sets  forth,  and  that  such  a  fact  occurred  since  the  last  continuance,  is  inadmissablc.  But, 
the  affidavit  is  to  inform  the  court  and  not  to  give  validity  to  the  plea;  where,  therefore, 
such  a  plea  has  been  filed  with  leave  of  the  court,  it  will  be  presumed  that  satisfactory  proof 
had  been  given  to  the  court,  or  that  it  was  consented  to  by  the  ojiposito  party.  Morrow  v. 
Morrow,  3  Brevard,  394.  In  Missouri,  it  is  in  tlie  discretion  of  the  court  to  receive  the  plea 
puis  darrein  continuance  after  more  than  one  continuance  from  the  time  the  matter  arose. 
Thomas  v.  Vandozer,  6  Mis.  201.  So  also,  in  Tennessee.  Wgatt  v.  Richmond,  4  Humph.  365. 
In  Kentuck}',  a  plea  offered  before  issue  joined  or  plea  pleaded  which  did  not  contain 
matter  that  accrued  after  a  continuance,  though  it  was  in  form  a  plea  in  bar  of  the  further 
prosecution  of  the  suit,  was  held  not  to  be  a  ^Aea  puis  darrein  continuance.  Clark  v.  Foz, 
9  Dana,  193.  It  was  held,  also,  that  such  a  plea  filed  with  others  could  not  have  the  effect 
of  superseding  them  nor  be  considered  as  a  waiver  of  other  pleas,  the  right  to  file  it  being 
given  by  a  statute  which  allowed  a  defendant  to  file  as  many  pleas  as  he  wished,  lb.  In 
Illinois,  the  plea  of  puis  darrein  continuance  may  be  filed  at  any  time  before  trial.  Robinson 
T.  Burkcll,  2  Scam.  278. 
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panel.(a)  And  generally  speaking,  the  same  reasons  that  before  awarding 
the  venire,  were  sufficient  to  have  directed  it  to  the  coroner  or  elisors,  will 
be  also  sufficient  to  quash  the  array,  when  made  by  an  officer  of  Avhosc  par- 
tiality there  is  any  good  ground  of  suspicion.  Also,  though  there  be  no 
personal  objection  against  the  sheriff,  yet  if  he  array  the  panel  at  the  nomi- 
nation or  under  the  direction  of  either  party,  this  is  good  cause  of  challenge 
to  the  array.  But  it  is  no  ground  of  objection  to  the  array,  for  an  un- 
indifferency  on  the  part  of  the  sheriff,  that  his  officer  has  neglected  to  sum- 
mon one  of  the  twenty-four  special  jurymen,  retui-ned  on  the  panel.(6) 
Where,  upon  a  challenge  to  the  array  for  un-indifferency  in  the  sheriff,  on 
the  trial  of  an  indictment  for  a  misdemeanour,  the  jury  panel  was  quashed  ; 
the  court  held,  that  the  proper  course  for  obtaining  a  trial  of  the  cause, 
was  to  direct  new  jury  process  to  the  coroners  of  the  county,  at  the  instance 
of  the  prosecutor,  but  not  without  applying  to  the  court  specially  for  that 
purpose  :(c)  And  the  venire  facias  in  such  case  was  afterwards  holden  to  be 
properly  awarded  to  the  coroner,  although  two  of  the  special  jurymen 
appeared  and  were  sworn  on  the  former  occasion. (c?)  There  can  be  no 
challenge  to  the  array,  on  the  ground  of  un-indifferency  in  the  master  of 
the  Crown  office,  he  being  the  officer  of  the  court  expressly  appointed  to 
nominate  the  jury :  The  only  remedy  in  such  a  case,  is  to  apply  to  the  court 
by  motion,  to  appoint  some  other  officer  to  nom^'nate  the  jury ;  nor  is  it 
any  objection  to  the  conduct  of  the  master  of  the  Crown  office,  that,  in 
striking  the  jury,  he  selected  the  names  of  the  jurors,  and  did  not  take 
them  by  chance  from  the  freeholders'  book ;  or  that  he  took  those  only 
whose  names  had  the  addition  of  Esquire,  or  of  some  higher  degree ;  or 
included  some  persons  who  were  in  the  commission  of  the  peace.  By  the 
statute  6  Geo.  IV.  c.  50,(e)  "  no  challenge  shall  be  taken  to  any  panel  of 
jurors,  for  want  of  a  knight's  being  returned  in  such  panel ;  nor  any  array 
quashed,  by  reason  of  such  challenge."  And  where,  in  a  writ  of  right, 
the  sheriff  returned  that  he  had  summoned  four  lawful  knights ;  to  wit, 
A.  B.  esquire,  C.  D.  esquire,  E.  F.  esquire,  and  G.  H.  esquire,  the  court 
of  Common  Pleas,  we  have  seen,(/)  held,  on  demurrer  to  a  challenge  by 
the  tenant,  on  the  ground  that  they  were  not  true  knights,  but  only  esquires, 
that  this  return  could  not  be  traversed. (^) 

Challenges  to  the  polls,  in  capita,  are  exceptions  to  particular  jurors ;  and 
according  to  Sir  Edward  Coke,{1i)  they  are  of  four  kinds;  first,  jsrop^er  ho- 
noris  respectum,  as  if  a  lord  of  parliament  be  impanelled  on  a  jury,  in 
which  case  he  may  challenge  himself,  or  be  challenged  by  either  party. 

Secondly,  propter  defectum,  as  if  a  juryman  be  an  alien  born, 
[  *853  ]   or  a  slave  *or  bondman.    All  incapable  persons,  as  infants,  idiots, 

and  persons  of  nonsayie  memory,  are  likewise  excluded  upon  this 
ground  -.[aa)  And,  by  the  statute  6  Geo.  IV.  c.  50,{bb)  "if  any  man  shall  be 
returned  as  a  juror  for  the  trial  of  any  issue,  in  any  of  the  courts  thereinbefore 
mentioned,  who  shall  not  be  qualified  according  to  that  act,  the  want  of  such 
qualification  shall  be  good  cause  of  challenge,  and  he  shall  be  discharged 
upon  such  challenge,  if  the  court  shall  be  satisfied  of  the  fact ;  and  that  if 

(a)  Cowp.  112.  (b)  4  Burn.  &  Aid.  ill. 

(c)  1  Dowl.  &  RyL  145. 

(d)  2  Barn.  &  Cres.  104.     3  Dowl.  &  Ryl.  311,  S.  C. 

(c)  §  28;  and  see  stat.  24  Geo.  II.  c.  18,  g  4.  (f)  Ante,  V48. 

Iff)  3  Bing.  393.  (A)  Co.  Lit.  156. 

(««)  Gilb.  C.  P.  95.  (bb)  I  27;  and  see  stat.  4  &  5  W.  &  M.  c.  24,  ^  15. 
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any  man  returned  as  a  juror  for  the  trial  of  any  sucli  issue,  shall  he  qualified 
in  other  respects  according  to  that  act,  the  Avant  of  freehold  shall  not,  on 
such  trial,  in  any  case,  civil  or  criminal,  he  accepted  as  good  cause  of  chal- 
lenge, either  by  the  crown  or  by  the  party,  nor  as  cause  for  discharging  the 
man  so  returned,  upon  his  own  application,  any  law,  custom  or  usage  to  the 
contrary  notwithstanding ;  provided  that  nothing  therein  contained  shall  ex- 
tend in  any  wise  to  any  special  juror."  A  third  ground  of  challenge  to  the 
polls  is  propte?'  affectum,  as  that  a  juryman  is  of  kin  to  either  party,  within 
the  ninth  degree  ;{c)  that  he  has  been  arbitrator  or  declared  his  opinion  on 
either  side ;  that  he  has  an  interest  in  the  cause  ;{dd)  that  there  is  an  action 
depending  between  him  and  the  party  :  that  he  has  taken  money  for  his  ver- 
dict, or  even  ate  and  drank  at  either  party's  expense  :  that  he  has  formerly 
been  a  juror  in  the  same  cause  ;  that  he  is  the  party's  master,  servant,  ten- 
imt,{ec)  counsellor,  steward,  or  attorney,  or  of  the  same  society  or  corpo- 
ration with  him.  All  these  nxe  principal  causes  of  challenge :  Besides  which 
there  are  challenges  to  i\\(i  favour,  where  the  party  objects  only  an  account 
of  some  probable  grounds  of  suspicion,  as  acquaintance,  and  the  like ;  the 
validity  of  which  must  be  left  to  the  determination  of  triers,  who,  in  case 
the  first  man  called  be  challenged,  are  two  indifferent  persons  named  by 
the  court ;  and  if  they  try  one  man  and  find  him  indifferent,  he  shall  be 
sworn ;  and  then  he  and  the  two  triers  shall  try  the  next ;  and  when  another 
is  found  indifferent  and  sworn,  the  two  triers  shall  be  superseded,  and  the 
two  first  SAVorn  on  the  jury  shall  try  the  rest.(/)  Fourthly,  a  juror  may 
be  challenged  propter  delictum,  as  for  a  conviction  of  treason,  felony,  per- 
jury, or  conspiracy ;  or  if,  for  some  infamous  offence,  he  has  received  judg- 
ment of  the  pillory,  tumbrel,  or  the  like,  or  to  be  branded,  Avhipped  or 
stigmatized;  or  if  he  be  outlawed  or  excommunicated,  or  hath  been  at- 
tainted of  false  \ QrdiiQt,  proimunerie,  or  forgery.  A  juror  may  himself  be 
examined  on  his  voire  dire,  with  regard  to  such  causes  of  challenge  as  are 
not  to  his  dishonor  or  discredit;  but  not  with  regard  to  any  crime,  or  any 
thing  Avhich  tends  to  his  disgrace  or  disadvantage.(^)  And  it  is  not  com- 
petent to  ask  jurymen,  Avhether  special  jurymen,  or  talesmen,  if  they  have 
not,  previously  to  the  trial,  expressed  opinions  hostile  to  the  de- 
fendants and  their  cause,  in  *order  to  found  a  challenge  to  the  [  *854  ] 
polls  on  that  ground ;  but  such  expressions  must  be  proved  by 
extrinsic  evidence. 

By  the  statute  6  Geo.  IV.  c.  50.(«)  "in  all  inquests  to  be  taken  before 
any  of  the  courts  thereinbefore  mentioned,  wherein  the  king  is  a  party, 
howsoever  it  be,  notwithstanding  it  be  alleged  by  them  that  sue  for  the 
king,  that  the  jurors  of  those  inquests,  or  some  of  them,  be  not  indifferent 
for  the  king,  yet  such  inquests  shall  not  remain  untaken  for  that  cause ; 
but  if  they  that  sue  for  the  king  Avill  challenge  any  of  those  jurors,  they 
shall  assign  of  their  challenge  a  cause  certain,  and  the  truth  of  the  same 
challenge  shall  be  inquired  of  according  to  the  custom  of  the  court ;  and  it 
shall  be  proceeded  to  the  taking  of  the  same  inquisitions,  as  it  shall  be 
found,  if  the  challenges  be  true  or  not,  after  the  discretion  of  the  court." 
And  in  a  late  case(6)  it  Avas  determined,  after  special  argument,  by  the 

(c)  Finch.  L.  401.  {dd)  3  Bur.  1856. 

{ee)  Gilb.  C.  P.  95.  (/)  Co.  Lit.  158. 

{g)  For  more  of  Challenges,  see  Co.  Lit.  156,  &c.  Gilb.  C.  P.  Chap.  VIIL  Bac.  Abr.  tit. 
Juries,  (E).     3  Blac.  Com.  358,  &c. 

(a)  I  29;  and  see  stat.  33  Edw.  L  stat.  4.  {h)  4  Barn.  &  Aid.  471. 
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court  of  King's  Bench,  that  no  challenge  can  be  taken,  either  to  the  array 
or  to  the  polls,  until  a  full  jury  have  appeared:  and  therefore,  where  the 
challenges  are  previously  taken,  they  are  irregular.  It  was  also  determined 
in  the  above  case,  that  when  a  challenge  is  made,  the  adverse  party  may 
either  demur, (c)  which  brings  into  consideration  the  legal  validity  of  the 
matter  of  challenge ;  or  counterplead,  by  setting  up  some  new  matter  con- 
sistent with  the  matter  of  challenge,  to  vacate  and  annul  it  as  a  ground  of 
challenge ;  or  he  may  deny  what  is  alleged  for  matter  of  challenge,  and  it 
is  then,  and  then  only,  that  triers  are  to  be  appointed:  and  therefore, 
where  the  grounds  of  challenge  were  not  put  on  the  record,  the  defendants 
were  holden  not  to  be  in  a  condition  to  ask  the  opinion  of  the  court,  as  a 
matter  of  right,  upon  their  sufficiency.(6)  Lastly,  it  is  a  rule,  that  the 
disallowing  of  a  challenge  is  not  a  ground  for  a  new  trial,  but  for  what  is 
strictly  and  technically  called  a  venire  de  novo.{h) 

The  time  and  mode  of  summoning  jurors  having  been  treated  of  in  a 
former  chapter, (c?)  it  will  here  be  proper  to  consider  the  method  of  ballot- 
ing for  and  swearing  them  at  the  trial.  By  the  statute  6  Geo.  IV.  c.  50, (e) 
"the  name  of  each  man  who  shall  be  summoned  and  impanelled  in  any 
court  of  assize  or  nisi  prius,  or  for  the  trial  of  issues  in  the  civil  courts  of 
the  counties  palatine  or  great  sessions,  with  the  place  of  his  abode  and  ad- 
dition, shall  be  written  on  a  distinct  piece  of  parchment  or  card,  such 
pieces  of  parchment  or  card  being  all  as  nearly  as  may  be  of  equal  size, 
and  shall  be  delivered  unto  the  associate  or  prothonotary  of  such  court,  by 
the  undersheriff  of  the  county,  or  secondary  of  the  city  of  London,  and 
shall,  by  direction  and  care  of  such  associate  or  prothonotary,  be  put  to- 
gether in  a  box  to  be  provided  for  that  purpose :  And  when  any  issue 
shall  be  brought  on  to  be  tried,  such  associate  or  prothonotary  shall,  in 

open  court,  draw  out  ttvelve  of  the  said  parchments  or  cards,  one 
[  *855  ]  after  another ;  and  if  any  of  the  men  whose  names  shall  be  *so 

drawn  shall  not  appear,  or  shall  be  challenged  and  set  aside,  then 
such  further  number,  until  twelve  men  be  drawn  who  shall  appear,  and 
after  all  just  causes  of  challenge  allowed,  shall  remain  as  fair  and  indif- 
ferent :  And  the  said  twelve  men  so  first  drawn  and  appearing,  and  ap- 
proved as  indifferent,  their  names  being  marked  in  the  panel,  and  they 
being  sworn,  shall  be  the  jury  to  try  the  issue;  and  the  names  of  the  men 
so  drawn  and  sworn  shall  be  kept  apart  by  themselves,  until  such  jury  shall 
have  given  in  their  verdict,  and  the  same  shall  be  recorded,  or  until  such 
jury  sliall,  by  consent  of  the  parties,  or  by  leave  of  the  court,  be  discharged ; 
and  then  the  same  names  shall  be  returned  to  the  box,  there  to  be  kept 
with  the  other  names  remaining  at  that  time  undrawn,  and  so  toties  quoties, 
as  long  as  any  issue  remains  to  be  tried  :(a)  Provided  always,  that  if  any 
issue  shall  be  brought  on  to  be  tried  in  any  of  the  said  courts,  before  the 
jury  in  any  other  issue  shall  have  brought  in  their  verdict,  or  been  dis- 
charged, it  shall  be  lawful  for  the  court  to  order  twelve  of  the  residue  of 
the  said  parchments  or  cards,  not  containing  the  names  of  any  of  the  jurors 
who  shall  not  have  so  brought  in  their  verdict,  or  been  discharged,  to  be 
drawn  in  such  manner  as  is  aforesaid,  for  the  trial  of  the  issue  which 
shall  so  be  brought  on  to  be  tried  :(5)  Provided  also,  that  where  no  objec- 
tion shall  be  made  on  behalf  of  the  king  or  any  other  party,  it  shall  be 


(c)  3  Bing.  394. 

id)  Chap.  XXXIV.  p.  793,  4.  (e)  §  26. 

(a)  See  stat.  3  Geo.  II.  c.  25,  §  11.  [b)  Id.  §  12. 
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lawful  for  the  court  to  try  any  issue,  with  the  same  jury  that  shall  have 
previously  tried  or  been  drawn  to  try  any  other  issue,  without  their  names 
being  returned  to  the  box  and  redrawn,  or  to  order  the  name  or  names  of 
any  man  or  men  on  such  jury,  whom  both  parties  may  consent  to  with- 
draw, or  who  may  be  justly  challenged  or  excused  by  the  court,  to  be  set 
aside,  and  another  name  or  other  names  to  be  drawn  from  the  box,  and  to 
try  the  issue  with  the  residue  of  such  original  jury,  and  Avith  such  man  or 
men  whose  name  or  names  shall  be  so  drawn,  and  who  shall  appear,  and 
be  approved  as  indifferent,  and  so  toties  quoties,  as  long  as  any  issue  re- 
mains to  be  tried." 

And  "  if  any  man  having  been  duly  summoned  to  attend  on  any  kind  of 
jury,  in  any  of  the  courts  in  England  or  Wales  thereinbefore  mentioned, 
shall  not  attend  in  pursuance  of  such  summons,  or  being  thrice  called,  shall 
not  answer  to  his  name ;  or  if  any  such  man,  or  any  talesman,  after  having 
been  called,  shall  be  present  but  not  appear,  or  after  his  appearance  shall 
wilfully  withdraw  himself  from  the  presence  of  the  court,  the  court  shall 
set  such  fine  upon  every  such  man  or  talesman,  so  making  default,  (unless 
some  reasonable  excuse  shall  be  proved  by  oath  or  affidavit,)  as  the  court 
shall  think  meet :  Provided  always,  that  where  any  viewer,  having  been 
duly  summoned  to  attend  on  any  jury,  shall  make  default  as  aforesaid,  the 
court  is  thereby  authorized  and  required  to  set  upon  such  viewer,  (unless 
some  reasonable  excuse  shall  be  proved  as  aforesaid,)  a  fine  to  the  amount 
of  10?.  at  the  least,  and  as  much  more  as  the  court,  under  the  cir- 
cumstances of  the  particular  *case,  shall  think  proper."(a)  By  [  *856  ] 
the  same  statute, (S)  "  every  court  of  nisi  prius,  oyer  and  ter- 
miner, gaol  delivery,  and  sessions  of  the  peace,  held  for  the  city  of  London, 
shall  and  may  fine  any  man  duly  summoned  to  attend  upon  any  kind  of 
jury,  in  any  of  such  courts  respectively)  and  making  default,  or  any  tales- 
man or  viewer  making  default,  in  the  same  manner,  to  all  intents  and  pur- 
poses, as  such  respective  courts  in  England  and  Wales  thereinbefore  men- 
tioned." A  fine  for  not  attending  as  a  special  juror,  in  the  court  of  Common 
Pleas  at  Westminster^  having  been  imposed,  under  the  above  statute,  upon 
a  gentleman  having  a  house  in  London  and  another  in  Brighthelmstone,  but 
who  had  resided  the  twelve  months  preceding  at  the  latter  place,  the  court 
refused  to  remit  it.(c)  But  where  the  party  summoned  had  let  his  house, 
and  was  abroad,  which  fact  was  communicated  to  the  summoning  officer, 
the  court  remitted  the  G.nQ.{d)  So  likewise,  where  the  summons  had  by 
mistake  been  left  at  a  wrong  house,  the  court  remitted  the  fine,  but  rccjuired 
the  affidavit  of  the  summoning  officer  to  that  fact.((i) 

When  a  cause  is  tried  by  a  special  jury,  it  is  provided,  by  tlie  same 
statute,(c)  that  "  nothing  therein  contained  shall  be  construed  to  prevent 
the  same  special  jury,  however  nominated,  from  trying  any  number  of 
causes  ;  so  as  the  parties  in  every  such  cause,  or  their  attorneys,  shall  have 
signified  their  assent  in  writing  to  the  nomination  of  such  special  jury,  for 
the  trial  of  their  respective  causes :  Provided  always,  that  it  shall  be  lawful 
for  the  court,  if  it  shall  so  think  fit,  upon  the  application  of  any  man  who 
shall  have  served  upon  one  or  more  special  juries,  at  any  assizes  or  sessions 
of  nisi pr ins,  to  discharge  such  man  from  serving  upon  any  other  special 
jury,  during  the  same  assizes  or  sessions  of  nisi prius." 

(a)  Stat.  G  Geo.  IV.  c.  50,  §  38;  and  see  stat.  T  &  8  W.  III.  c  32.    3  Geo.  II.  c.  25,  §  13, 
{b)  §  51.  (c)  1  Younge  &  J.  399. 

{(i)  Id.  401.  (e)  §  33. 


356  0^  FINING  JURORS,  ETC. 

AVhcn  a  viewis  allowed  in  any  case,  it  is  provided  by  the  same  statute,(/) 
that  "  those  men  who  shall  have  had  the  view,  or  such  of  them  as  shall 
appear  upon  the  jury  to  try  the  issue,  shall  be  first  sworn  ;  and  so  many  only 
shall  be  added  to  the  viewers  who  shall  appear,  as  shall  after  all  defaulters 
and  challenges  allowed,  make  up  a  full  jury  of  twelve."  And,  where  two 
sets  of  jurors  are  summoned  to  the  assizes,  "  the  judge  before  whom  the 
cause  is  tried,  is  authorized  and  required,  on  the  application  of  the  party 
obtaining  the  order  for  a  view,  to  appoint  such  case  to  be  tried,  during  the 
attendance  and  service  of  that  set  of  jurors,  in  which  the  viewers,  or  the 
major  part  of  them,  are  included. "(^) 

And  for  the  ease  and  security  of  persons  who  have  attended  and  served 
as  jurors  on  trials  at  tiisi  prius,  &c.  it  is  enacted  that  "  the  sheriff,  or  his 
under  sheriff,  shall  from  time  to  time  register  alphabetically,  in  proper 
colums  to  be  prepared  in  the  jurors'  book  for  that  purpose,  the 
[  *857  ]  services  *of  such  men  as  shall  be  summoned,  and  shall  attend  to 
serve  as  jurors  on  trials,  before  any  court  of  assize  or  nisi  prius, 
oyer  and  terminer,  or  gaol  delivery,  or  in  the  said  courts  of  the  said  counties 
palatine  or  great  sessions,  and  also  the  times  of  their  services ;  and  every 
man  so  summoned,  and  having  duly  attended  or  served  until  discharged  by 
the  court,  shall  (upon  application  by  him  made  to  such  sheriff  or  under- 
sheriff,  before  he  shall  depart  from  the  place  of  trial,)  receive  a  certificate, 
testifying  such  his  service ;  which  certificate  the  sheriff  or  under  sheriff  is 
thereby  required  to  give,  on  payment  of  one  shilling:  Provided  always, 
that  nothing  therein  contained  shall  extend  to  any  grand  jurors,  or  special 
jurors."(rt)  And  that  "  no  man  shall  be  returned  as  a  juror,  to  serve  at  any 
sessions  of  nisi  prius  or  of  gaol  delivery,  in  the  county  of  Middlesex,  who 
has  served  as  a  juror  at  either  of  such  sessions  in  the  said  county,  in  either 
of  the  two  terms  or  vacations  next  immediately  preceding,  and  has  the 
sheriff's  certificate  of  having  so  served:  And  no  man  shall  be  returned  as 
a  juror,  to  serve  on  trials  before  any  court  of  assize,  nisi pi'ius,  oyer  and 
terminer,  or  gaol  delivery,  or  any  of  the  said  courts  of  the  three  counties 
palatine,  or  the  said  great  sessions,  who  has  served  as  a  juror  at  any  of  such 
courts,  within  one  year  before,  in  Wales,  or  in  the  counties  of  Hereford, 
Cambridge,  Huntingdon,  or  Rutland,  or  four  years  before,  in  the  county 
of  York,  or  tivo  years  before,  in  any  other  county,  and  has  the  sheriff's 
certificate  of  having  so  served.  And  if  any  sheriff,  or  other  minister,  shall 
wilfully  transgress,  in  any  of  the  cases  aforesaid,  the  court  may  and  is 
thereby  required,  on  examination  and  proof  of  every  such  offence,  in  a  sum- 
mary way,  to  set  such  fine  upon  every  such  offender,  as  the  court  shall  think 
meet :  Provided,  that  nothing  therein  contained  shall  extend  to  grand  jurors 
at  the  assizes  or  great  sessions,  or  to  special  jurors."(6 

At  common  law,  if  a  sufficient  number  of  jurymen  did  not  appear  at  the 
trial,  or  so  many  of  them  were  challenged  and  set  aside,  as  that  the  re- 
mainder would  not  make  up  a  full  jury,  there  issued  a  writ  to  the  sheriff,  of 
undecem,  decern,  or  octo  tales,  according  to  the  number  that  was  deficient, 
in  order  to  complete  the  jury  :{c)  And  this  is  still  necessary,  on  trials  at 
bar.(c?)     But  now,  by  the  statute  6  Geo.  IV.  c.  50,"(e)  "  where  a  full  jury 

(f)  §  24;  and  see  stat.  3  Geo.  II.  c.  25,  ?  14.  (^r)  Stat.  6  Geo.  lY.  c.  50,  ^  22. 

(a)  Stat.  6  Geo.  IV.  c.  50,  §  40 ;  and  see  stat.  3  Geo.  II.  c.  25,  ^  5. 
(6)  Stat.  6  Geo.  IV.  c.  50,  |  42  ;  and  see  stat.  3  Geo.  II.  c.  25,  |  4.     4  Geo.  II.  c.  7. 
(c)  Gilb.  C.  P.  73.  (d)  5  Durnf.  &  East,  457,  8;  462.    Ante,  751. 

{e)  §  37 ;  and  see  stat.  35  Hen.  VIII.  c.  6.  4  &  5  Ph.  &  M.  c.  7.  14  Eliz.  c.  9.  7  &  8  W. 
III.  c.  32,  §  3. 
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shall  not  appear  before  any  court  of  assize  or  nisi  prius^  or  before  any  of 
the  superior  civil  co\irts  of  the  tlirec  counties  palatine,(/)  or  before  any 
court  of  great  sessions,(/)  or  where,  after  appearance  of  a  full  jui-y,  ]»y 
challenge  of  any  of  the  parties,  the  jury  is  likely  to  remain  untaken  for 
(lefiiult  of  jurors,  every  such  court,  upon  request  made  for  the  king,  by  any 
one  thereto  authorized  or  assigned  by  the  court,  or  on  rcc^uest  made  by  the 
parties,  plaintiff  or  demandant,  defendant  or  tenant,  on  their  re- 
spective *attorneys,  in  any  action  or  suit,  Avhethcr  popular  or  pri-  [  *S58  ] 
vate,  shall  command  the  sheriff  or  other  minister,  to  whom  the 
making  of  the  return  shall  belong,  to  name  and  appoint,  as  often  as  need  shall 
rcfjuire,  so  many  of  such  other  able  men  of  the  county  then  present,  as  shall 
make  up  a  full  jury  ;  and  the  sheriff  or  other  minister  aforesaid  shall,  at  such 
command  of  the  court,  return  such  men,  duly  qualified, ((7«)  as  shall  be  pre- 
sent or  can  be  found  to  serve  on  such  jury,  and  shall  add  and  annex  their 
names  to  the  former  panel :  Provided,  that  where  a  special  jury  shall  have 
been  struck  for  the  trial  of  any  issue,  the  tales-men  shall  be  such  as  shall 
be  impanelled  upon  the  common  jury  panel,  to  serve  at  the  same  court,  if 
a  sufficient  number  of  such  men  can  be  found ;  and  the  king,  by  any  one  so 
authorized  or  assigned  as  aforesaid,  and  all  and  every  the  parties  aforesaid, 
shall  and  may,  in  each  of  the  cases  aforesaid,  have  their  respective  chal- 
lenges to  the  jurors  so  added  and  annexed,  and  the  court  shall  proceed  to 
the  trial  of  every  such  issue,  with  those  jurors  who  were  before  impanelled, 
together  with  the  tales-men  so  ncAvly  added  and  annexed,  as  if  all  the  said 
jurors  had  been  returned  upon  the  writ  or  precept  awarded  to  try  the  issue." 
By  a  previous  statute,(^>)  the  sheriff  was  directed  to  return  such  freeholders 
or  copyholders  to  serve  upon  the  tales,  as  should  be  returned  upon  some 
qther  panel,  and  then  attending  the  court :  Upon  Avhich  statute  it  was  hold- 
en,  that  tales-men  could  only  be  taken  from  the  panel  of  the  jury  sum- 
moned to  try  the  other  causes,  and  not  from  the  by-standers.(c)  And,  on 
the  trial  of  an  information  in  nature  of  a  quo  warranto,  which  had  been 
made  a  special  jury  cause,  jurors  who  had  been  summoned  to  try  the  pri- 
soners on  the  crown  side,  were  not  deemed  to  be  thereby  qualified  to  act 
as  tales-mcn.{d).  The  plaintiff  may  avoid  a  nonsuit,  by  refusing  to  pay  a 
tales  :{e)  And,  after  a  juror  has  been  challenged  on  the  principal  panel,  he 
ought  not  to  be  sworn  as  a  tales-man.{ff)  In  the  King's  Bench,  the  master 
may  allow  the  sum  of  one  guinea  each  to  tales-men,  on  the  trial  of  a  cause 
by  a  special  jury  in  London  or  3Iiddlesex.{g) 


When  the  jury  are  sworn,  the  junior  counsel  for  the  plaintiff  opens  tlie 
pleadings  ;  after  which,  if  the  proof  of  the  issue  rest  on  the  plaintiff,  as 
where  the  general  issue  is  pleaded,  the  senior  or  leading  counsel  states  his 
case  to  the  jury ;  and  after  calling  and  examining  witnesses  in  support  of 

(f)  See  Stat.  34  &  35  Hen.  VIII.  c.  2G,  §  103.     5  Eliz.  c.  25. 

(art)  Before  this  statute,  the  qualification  of  a  tales-man,  in  point  of  estate,  was  only  5Z. 
per  antnim.     Stat.  4  &  5  \V.  &  M.  c.  24,  3  18. 

(6)  7  &  8  W.  III.  c.  32,  I  3. 

(r)  1  Car.  &  P.  667;  and  see  Bui.  Ni.  Pri.  305.  2  B.arn.  &  Cres.  104.  3  Dowl.  &  Rvl. 
311,  S.C. 

(d)  1  Car.  k  P.  668.  (<•)   2  Str.  707. 

Iff)  1  Str.  640.     2  Ld.  Rayra.  1410,  S.  C. 

(g)  1  Cliit.  Rep.  544.     And  see  further,  as  to  talcs-men,  2  Wms.  Saund.  5  Ed.  349.  (1). 
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it,  the  counsel  for  tlie  defendant  are  heard  ;  and  if  they  call  any  witnesses, 
the  plaintift"s  counsel  have  the  general  reply.  If  a  defendant  prove  pay- 
ment to  a  plaintiff',  by  showing  the  particulars  of  demand  delivered  under 
a  judge's  order,  in  which  the  plaintiff  has  credited  the  defendant ;  this  is 
the  evidence  of  the  defendant,  and  entitles  the  plaintiff  to  the  reply.     1 

Moody  &  M.  86.  But  when  there  is  a  rule  to  pay  money  into 
[  *859  ]   court,  the  mere  production  of  the  rule  by  the  defendant  *is  not, 

we  have  seen,(a)  considered  as  evidence  on  his  part,  so  as  to  give 
the  right  of  reply  to  the  plaintiff.  And  where  the  general  issue  is  not 
pleaded,  but  issue  is  joined  on  a  collateral  fact,  as  the  execution  of  a  re- 
lease in  assumpsit  or  debt,  the  fact  of  payment  on  a  plea  of  solvit  ad 
diem.,{bh)  or  a  right  of  way  in  trespass^  the  proof  of  which  rests  on  the  de- 
fendant, his  counsel  begin,  after  the  pleadings  are  opened,  and  have  the 
general  reply.  The  same  order  is  observed  in  trespass  quare  clausum 
fregit,  if  the  defendant  plead,  as  to  the  coming  with  force  and  arms,  and 
whatever  else  is  against  the  peace,  not  guilty,  and  as  to  the  residue  of  the 
trespasses  a  justification,  which  is  denied  by  the  replication  ;(cc)  and  in 
ejectment,  by  the  heir  at  law  against  a  devisee,  if  the  defendant  will  admit 
the  lessor  of  the  plaintiff  to  be  heir. (dd)  So,  if  the  lessor  of  the  plaintiff 
prove  his  pedigree,  and  there  stop,  and  the  defendant  set  up  a  new  case  in 
his  defence,  which  is  answered  by  evidence  on  the  part  of  the  lessor  of  the 
plaintiff,  the  defendant  is  entitled  to  the  general  reply  :{e)  which  is  also 
the  case,  where  the  lessor  of  the  plaintiff  claims  under  a  will,  and  the  de- 
fendant under  a  codicil  thereto,  the  validity  of  which  is  the  question  be- 
tween them,  and  the  defendant  admits  the  title  of  the  lessor  of  the  plaintiff 
under  the  will.(/)  On  a  trial  at  bar  of  a  writ  of  right,  the  demi-ma.rk 
having  been  tendered,  the  tenant,  we  have  seen,(^)  must  begin.  And,  in 
an  action  of  assault  and  battery,  where  there  is  a  plea  of  justification  only, 
and  issue  thereon,  the  defendant's  counsel  has  a  right  to  begin ;  the  affir- 
mative of  the  issue  being  on  him ;  and  the  onus  of  proving  damages  not 
giving  the  plaintiff's  counsel  a  right  to  begin. (A) 

In  assumpsit  for  goods  sold  and  delivered,  on  a  plea  of  coverture,  if  the 
plaintiff  elect  to  begin,  he  must  go  into  his  whole  case ;  but  if  the  defend- 
ant admit  the  debt,  he  is  entitled  to  begin. (z)  And,  in  an  action  of  tres- 
pass, when  the  general  issue  is  pleaded,  and  also  special  pleas,  alleging  a 
clandestine  removal  of  goods  to  avoid  a  distress,  the  plaintiff,  it  has  been 
said,  ought  to  go  into  the  whole  of  his  case  in  the  first  instance. (A;)  But 
the  judge  will  allow  the  plaintiff's  counsel,  after  he  has  closed  his  case,  to 
recall  a  witness,  to  prove  a  point  he  had  before  omitted  :{l)  and  this  has 
been  allowed,  in  a  penal  action. (?«)  When  affirmative  pleas  of  justification 
are  put  on  the  record,  with  the  general  issue,  the  plaintiff's  counsel  may, 
if  they  please,  not  only  prove  the  facts  of  the  declaration,  but  also  may, 
in  the  first  instance,  and  before  the  defendant's  case  is  gone  into  at  all,  go 
into  any  evidence  which  goes  to  destroy  the  effect  of  the  justification,  by 
way  of  anticipating  the  defence ;  or  they  may,  if  they  please,  content  them- 

(a)  Ante,  629."  (bb)   1  Car.  &  P.  118. 

{cc}  3  Campb.  3GG.    2  Stark.  Ni.  Pri.  518.  (dd)  2  Stark.  Ni.  Pri.  519. 

(e)  4  Durnf.  &  East,  497.  (/)  3  Campb.  368.     2  Stark.  Ni.  Pri.  520. 

Iff)  Ante,  807.  (h)  Ry.  &  Mo.  293. 
(i)  3  Stark.  Ni.  Pri.  178 ;  and  see  2  Car.  &  P.  125.     Ry.  &  Mo.  329,  S.  C. 

(k)  2  Stark.  Ni.  Pri.  31 ;  and  see  3  Esp.  Rep.  105.  1  Stark.  Ni.  Pri.  72.  2  Stark.  Ni.  Pri. 
519,  20;  555.     3  Stark.  Ni.  Pri.  8. 

{I)   1  Car.  &  P.  118.  (m)  Id.  120.  b. 
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selves  with  proving  the  fact  on  the  general  issue,  and  then  close 
their  case,  *leaving  the  dotcndant  to  make  out  his  justifications  [  *860  ] 
as  he  can,  and  afterwards  go  into  evidence  in  reply,  as  to  the 
justifications  :  But  if  the  plaintiflf's  counsel,  knowing  by  the  pleas  what  the 
defence  is  to  be,  close  their  case,  and  trust  to  evidence  in  reply,  they  are 
to  be  restricted  to  such  evidence  as  goes  exactly  to  answer  the  case  proved, 
or  attempted  to  be  proved,  by  the  defendant,  in  support  of  the  justifications, 
and  they  cannot  be  allowed  to  go  beyond  it.((/)  In  an  action  for  a  libel, 
when  the  general  issue  is  pleaded,  and  also  special  pleas  of  justification, 
the  plaintiff  may,  in  the  outset,  give  all  the  evidence  he  intends  to  offer 
to  rebut  such  justification ;  or  he  may  do  so  in  reply  to  evidence  produced 
by  the  defendant ;  but  he  is  not  entitled  to  give  part  of  such  evidence  in 
the  first  instance,  and  to  reserve  the  remainder  for  reply  to  the  defend- 
ant's case.(6) 

When  several  defendants  appear  by  separate  attorneys,  and  have  separate 
counsel,  if  they  are  in  the  same  interest,  only  one  counsel  can  be  heard  to 
address  the  jury,  and  the  witnesses  are  to  be  examined  by  one  counsel  on 
the  part  of  all  the  defendants,  in  the  same  manner  as  if  the  defence  were 
joint.(c)  And  when  there  are  several  counsel  on  the  same  side,  and  n  ju- 
nior has  begun  to  examine  a  witness,  the  leader  may  interpose,  take  the 
witness  into  his  own  hands,  and  finish  the  examination  :((^)  But  after  one 
counsel  has  brought  his  examination  to  a  close,  a  question  cannot  regularly 
be  put  to  the  witness,  by  another  counsel  on  the  same  side.(c^)  And,  if 
a  junior  counsel  at  nisi  j^rius  take  a  well  founded  objection,  which  his 
leader  gives  up,  the  court  of  Common  Pleas  will  not  entertain  it,  in  dis- 
cussing a  rule  for  a  new  trial  or  nonsuit  on  another  ground.(e)  So,  if  the 
leading  counsel  at  7iisi  prius  take  one  line  of  case,  contrary  to  the  opinion 
of  the  junior  counsel,  that  court  will  not  permit  the  latter  to  obtain  a  new 
trial,  upon  the  ground  that  he  was  prepared  with  evidence  to  support 
another  line  of  case,  which  his  leader  repudiated.(/)  And  if  the  plaintiff's 
counsel  acquiesce  in  the  judge's  ruling  at  the  trial,  whereby  the  defendant 
takes  a  verdict,  without  going  into  his  case,  the  plaintiff  will  not  afterwards 
be  permitted  to  move  for  a  new  trial,  on  the  ground  of  a  misdirection. (^) 

In  a  criminal  case,  a  prosecutor  conducting  his  cause  in  person,  and  who 
is  to  be  examined  as  a  witness  in  support  of  the  indictment,  has  no  right 
to  address  the  jury,  in  the  same  manner  as  counsel  :{h)  And  where  a  de- 
fendant, in  addressing  the  jury,  is  guilty  of  a  contempt,  a  judge  at  nisi 
prius  has  the  power  of  fining  him.(i)  The  defendant,  on  the  trial  of  a 
misdemeanour,  cannot  have  the  assistance  of  counsel  to  examine  the  wit- 
nesses, and  reserve  to  himself  the  right  of  addressing  the  jury  :[]c) 
But  if  *he  conduct  his  defence  himself,  and  any  point  of  law  [  *861  ] 
arises,  which  he  professes  himself  unable  to  argue,  the  court  will 
hear  it  argued  by  his  counsel. (aa)    And  where,  upon  an  information  for  a 

(a)   1  Car.  &  P.  447,  8,  per  Littledale,  J.  (i)  Ry.  &  llo.  254. 

(c)  4  Campb.  174;  and  see  6  Dowl.  &  Ryl.  292:  but  see  3  Stark.  Ni.  Pri.  1G2.    1  Car.  &  P. 
321,  322,  (a). 

id)  2  Campb.  280. 
f)  3  Taunt.  531.  (/•)  4  Taunt.  779. 

ff)  6  Taunt.  33G;  and  see  13  Price,  222.     M'Clel.  69,  S.  C. 
(h)  2  Barn.  &  Aid.  606.     1  Chit.  Rep.  352,  S.  C;  and  sec  id.  602. 
ii)  2  Harn.  &  Aid.  329. 

h)  3  Campb.  98.     Ry.  &  Mo.  166.     1  Car.  &  P.  548,  S.  C.    ' 
(aa)  3  Campb.  93.     Ry.  &  Mo.  166.     1  Car.  &  P.  548,  S.  C. 
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misdemeanour,  the  defendant  calls  no  witnesses,  the  counsel  for  the  prose- 
cution, except  in  the  case  of  the  attorney  general,  is  not  entitled  to  a 
reply.(6)  If  the  counsel  however  for  the  defendant,  on  an  indictment  for 
a  misdemeanour,  open  new  facts  in  his  address  to  the  jury,  and  afterwards 
decline  calling  witnesses  to  prove  the  facts  so  opened,  the  counsel  for  the 
prosecution  is  notwithstanding  entitled  to  a  general  reply. (c)  On  an  in- 
dictment against  several  persons  the  counsel  for  the  prosecution  has  a 
right,  before  opening  his  case,  to  the  acquittal  of  any  defendant  he  in- 
tends to  call  as  a  witness.  ((^c?)[l] 

(b)  Peake's  Gas.  Ni.  Pri.  3  Ed.  310;  but  see  the  case  o?  Rez  v.  Smith,  Id.  {a.)  semh.  contra. 

(c)  Dowl.  &  Ryl.  Ni.  Pri.  59.  4  Dowl.  &  Ryl.  70,  S.  C;  but  see  1  Moody  &  M.  85,  where 
it  was  said  by  Lord  Tenierden,  Ch.  J.  that  if  the  defendant's  counsel  refused  to  call  a  witness, 
to  establish  the  facts  which  they  have  undertaken  to  establish,  the  judge  may,  in  his  discre- 
tion, permit  a  reply ;  but  as  the  strict  right,  the  practice  is  clearly  against  it. 

(dd)  Ry.  &  Mo.  401. 

[1]  In  the  New  Practice  of  the  author,  he  takes  up  at  this  place — the  termination  of  the 
subject  of  hearing  counsel — the  law  of  amendment  of  variances,  a  subject  which  he  no  where 
treats  of  at  length  in  his  ninth  edition.  The  editor  has  therefore  deemed  it  necessary  to  in- 
troduce this  matter  in  a  note  under  the  same  head,  in  this  volume. 

Previously  to  Lord  Tenierden' s  act,  9  Geo.  IV.  c.  15,  great  expense  was  often  incurred, 
and  delay  or  failure  of  justice  took  place  at  trials,  by  reason  of  variances  between  writings 
produced  in  evidence,  and  the  recital  or  setting  forth  thereof  upon  the  record  on  which  the 
trial  was  had,  in  matters  not  material  to  the  merits  of  the  case ;  and  such  record  could  not 
in  any  case  have  been  amended  at  the  trial,  and  in  some  cases  could  not  be  amended  at  any 
time.  (Preamble  to  stat.  9  Geo.  IV.  c.  15.  And  for  cases  of  variance  between  the  declara- 
tion, or  subsequent  pleadings,  and  the  evidence  given  at  the  trial  of  personal  actions,  &c.,  and 
in  what  cases  they  have  been  holden  to  be  fatal,  and  in  what  immaterial,  see  ante,  434,  5,  (/.) 
and  see  further  as  to  variance,  1  Chit.  PI.  5  Ed.  278,  &c.  3  Stark.  Evid.  1  Ed.  1526,  &c. :) 
For  remedy  whereof  it  was  enacted  by  the  above  statute,  that  "  it  shall  and  may  be  lawful 
for  every  court  of  record  holding  plea  in  civil  actions,  any  judge  sitting  at  nisipriiis,  and  any 
court  of  oyer  and  terminer  and  general  gaol  delivery,  in  England,  Wales,  the  town  of  Bencick 
upon  Tweed,  and  Ireland,  if  such  court  or  judge  shall  see  fit  so  to  do,  to  cause  the  record  on 
which  any  trial  may  be  pending  before  any  such  judge  or  court,  in  any  civil  action,  or  in 
any  indictment  or  information  for  any  misdemeanour,  where  any  variance  shall  appear  be- 
tween any  matter  in  icriting  or  in  print  produced  in  evidence,  and  the  recital  or  setting  forth 
thereof  upon  the  record  whereon  the  trial  is  pending,  to  be  forthwith  amended  in  such  par- 
ticular, by  some  officer  of  the  court,  on  payment  of  such  costs,  if  any,  to  the  other  party,  as 
such  judge  or  court  shall  think  reasonable;  and  thereupon  the  trial  shall  proceed,  as  if  no 
such  variance  had  appeared ;  and  in  case  such  trial  shall  be  had  at  nisi  prius,  the  order  for 
the  amendment  shall  be  indorsed  on  t\iQ postea,  and  returned,  together  with  the  record;  and 
thereupon  the  papers,  rolls,  and  other  records  of  the  court  from  which  such  record  issued, 
shall  be  amended  accordingly." 

This  statute,  which  authorizes  a  judge  to  order  amendments  of  variances  between  written 
or  printed  evidence  and  the  record,  invests  him  with  a  discretion,  which  cannot  it  seems  be 
revised  by  the  court  above;  Parks  v.  Edge,  1  Cromp.  &  M.  429.  3  Tyi*.  Rep.  364.  Parker 
V.  Ade,  i'DowI.  Rep.  643,  S.  C.  Rex  v.  Archbishop  of  York,  1  Ad.  &  E.  394.  3  Nev.  &  M. 
453,  S.  C.  Doe  d.  Poole  v.  Errington,  Id.  646.  1  Ad.  &  E.  750,  S.  C.  And  where  a  judg- 
ment was  stated  on  the  record  as  in  one  court,  and  it  appeared,  by  the  production  of  an 
examined  copy,  to  have  been  obtained  in  another,  the  judge  at  nisi  prius  ordered  the  record 
to  be  amended;  Briant  v.  Eicke,  1  Moody  &  M.  359,  j:>fr  Ld.  Tenierden,  Ch.  J.  So  where,  in 
a  declaration  on  a  bill  of  exchange,  the  date  of  the  bill  was  stated  to  be  the  26th  of  March, 
when  it  really  was  the  29th,  the  judge,  in  an  undefended  cause,  allowed  the  variance  to  be 
amended,  under  the  above  statute,  without  flie  payment  of  any  costs;  BentzingY.  Scott,  4 
Car.  &  P.  24,  per  Park,  J.  And  where,  in  an  action  against  a  defendant  for  not  obeying  a 
subpoena,  the  declaration  stated  that  the  plaintiff"  caused  to  be  left  with  the  defendant,  a  cojjy 
of  the  writ  of  subpoena,  the  court  of  Common  Pleas  held  that  a  judge  at  nisi  prius  had  au- 
thority, under  the  above  statute,  to  allow  this  allegation  to  be  amended  as  follows:  "a  copy 
of  so  much  of  the  said  writ  of  subpoena  as  related  to  the  said  defendant.  Masterman  v.  Jiidson, 
8  Bing.  224.  So,  in  an  action  on  a  bill  of  exchange  by  indorsee  against  indorser,  where  the 
bill  was  stated  to  have  been  drawn  payable  to  the  drawer's  order,  and  by  him  indorsed  to 
A.  B.,  whereas  it  appeared  in  evidence  to  have  been  drawn  in  favour  of  A.  B.,  the  judge 
having  amended  the  record,  the  court  of  Exchequer  approved  of  it;  Parks  v.  Edge,  1  Cromp. 
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It  frequently  happens,  tliat  persons  are  made  defendants  with  others  for 
the  mere  purpose  of  excluding  their  testimony :  In  this  case,  if  no  evidence 

&  M.  529.  3  Tyr.  Rep.  3G4.  Parker  v.  Ade,  1  Dowl.  Rep.  G43,  S.  C.  So,  in  an  action  on  an 
instrument  declared  on  us  a  bill  of  exchange,  the  jud<^e  made  an  order,  in  an  undefended 
cause,  for  the  amendment  of  the  record,  by  allowing  the  plaintiff  to  declare  as  on  a  promis- 
sory note,  and  also  for  the  amendment  of  a  judge's  order,  which  had  been  obtained  for  ad- 
mitting the  handwriting  of  the  defendant  and  the  indorsers;  Moilliet  v.  J'owell,  G  Car.  &  P. 
233.  And  a  record  was  amended,  pending  tiie  trial,  by  correcting  a  variance  lictween  a 
written  contract  and  the  statement  of  the  contract  on  the  pleadings,  although  it  did  not  ap- 
pear by  the  record,  that  the  contract  was  in  writing;  Lamey  v.  JJiihop,  4  IJarn.  &  Ad.  479. 
1  Nev.  &  M.  332,  S.  C.  But  in  an  action  for  a  malicious  arrest,  an  allegation  that  the  de- 
fendants did  not  prosecute  the  suit  complained  of,  but  therein  failed  and  made  default,  and 
their  pledges  were  in  mercy,  &c.,  is  not  supported  by  proof  of  a  discontinuance ;  and  this 
variance  was  holden  not  to  be  such  an  error  in  the' record  as  could  be  amended  at  7iisi  prius, 
under  the  above  statute ;  it  not  being  a  mere  mistake  in  setting  out  a  written  instrument, 
but  an  allegation  of  something  totally  different  from  the  proof;  Webb  v.  Jlill,  1  Moody  &  M. 
253.  3  Car.  &  P.  485,  S.  C.,per  Ld.  Tenterden,  Ch.  J.  So,  in  replevin,  where  the  defendant, 
in  his  avowry,  stated  that  the  distress  was  for  rent  in  arrear,  and  that  the  plaintiff  held  the 
lands  on  certain  terms,  but,  on  the  plaintiff's  lease  being  put  in,  it  appeared  that  he  held 
them  on  other  and  different  terms,  the  judge  at  nisi  priiis  ruled  that  this  variance  was  not 
amendable,  under  the  statute  9  Geo.  IV.  c.  15  ;  Bydcr  v.  Malbon,  3  Car.  &  P.  52-i,  ])er  Park, 
J.;  and  also,  that  the  act  only  applied  to  cases  where  some  particular  written  instrument  is 
professed  to  be  set  out  or  recited  in  the  pleading;  Pyder  v.  Malbon,  3  Car.  &  P.  594, per 
Park,  J.  And  the  judge,  in  another  case,  would  not  allow  an  amendment,  under  the  above 
statute,  when  there  w^as  a  variance  which  would  not  have  occurred,  if  common  care  had 
been  used  in  drawing  the  declaration  ;  Jelf\.  Oriel,  4  Car.  &  P.  22,  per  Ld.  Tenterden,  Ch.  J. ; 
but  see  Parks  v.  Edge,  1  Cromp.  &  M.  429.  Parker  v.  Ade,  1  Dowl.  Rep.  643,  S.  C;  and  see 
Brown  v.  Dean,  2  Nev.  &  M.  322, /)fr  Denman,  Ch.  J. 

The  above  statute  being  confined  to  such  variances  only  as  appeared  between  any  matter 
in  ivritinfi  or  in  print,  produced  in  evidence,  and  the  recital  or  setting  forth  thereof  on  the 
record  whereon  the  trial  was  jiending;  Brooks  y.  Blamhard,  1  Cromp.  <fc  M.  779  ;  3  Tyr.  Rep. 
844,  S.  C,  was  extended  by  the  statute  3  &  4  W.  IV.  c.  42,  g  23;  and  see  2  Rep.  C.  L.  Com. 
35,  &c.  85,  &c.;  whereby,  after  reciting  that  great  expense  was  often  incurred,  and  delay  or 
failure  of  justice  took  place  at  trials,  by  reason  of  variances,  as  to  some  particular  or  particu- 
lars, between  the^roo/and  the  record,  or  setting  forth  on  the  record,  or  document  on  which 
the  trial  was  had,  of  contracts,  customs,  prescriptions,  names,  and  other  matters  or  circum- 
stances, not  material  to  the  merits  of  the  case,  and  by  the  mis-statement  of  which  the  oppo- 
site party  could  not  have  been  prejudiced,  and  the  same  could  not  in  any  case  be  amended 
at  the  trial,  except  where  the  variance  was  between  any  matter  in  renting  or  in  print  pro- 
duced in  evidence,  and  the  record ;  and  that  it  was  expedient  to  allow  such  amendments  as 
thereinafter  mentioned,  to  be  made  on  the  trial  of  the  cause  ;  (Preamble  to  stat.  3  &  4  W.  IV. 
c.  42,  g  23;)  it  is  enacted,  that  "it  shall  be  lawful  tor  any  court  of  record  holding  plea  in 
civil  actions,  and  any  judge  sitting  at  nisi prius,  if  such  court  or  judge  shall  see  fit  so  to  do, 
to  cause  the  record,  writ,  or  document,  on  which  any  trial  may  be  pending  before  any  such 
court  or  judge,  in  any  civil  action,  or  in  anj'  information  in  the  nature  of  a  quo  ivarranto,  or 
proceedings  on  a  mandamus,  when  any  variance  shall  appear  between  the  proof  and  the  re- 
cital or  setting  forth  on  the  record,  WTit,  or  document,  on  which  the  trial  is  proceeding,  of 
any  contract,  custom,  prescrijjtion,  name,  or  other  matter,  in  any  particular  or  particulars 
in  the  judgment  of  such  court  or  judge  not  material  to  the  merits  of  the  case,  and  by  which 
the  ojjposite  party  cannot  have  been  prejudiced  in  the  conduct  of  his  action,  prosecution,  or 
defence,  to  be  forthwith  amended  by  some  officer  of  the  court  or  otherwise,  both  in  the  part 
of  the  pleadings  where  such  variance  occurs,  and  in  every  other  part  of  the  pleadings  which 
it  may  become  necessary  to  amend,  on  such  terms,  as  to  payment  of  costs  to  the  other  party, 
or  postponing  the  trial  to  be  had  before  the  same  or  another  jury,  or  both  payment  of  costs 
and  postponement,  as  such  court  or  judge  shall  think  reasonable:  and  in  case  such  variance 
shall  be  in  some  particular  or  particulars  in  the  judgment  of  such  court  or  judge  not  material 
to  the  merits  of  the  case,  but  such  as  that  the  opposite  party  may  have  been  prejudiced 
thereby  in  the  conduct  of  his  action,  prosecution,  or  defence,  then  such  court  or  judge  shall 
have  power  to  cause  the  same  to  be  amended,  upon  p.iyment  of  costs  to  the  other  party,  and 
withdrawing  the  record,  or  postponing  the  trial  as  aforesaid,  as  such  court  or  judge  shall 
think  reasonable;  and  after  any  such  amendment,  the  trial  shall  proceed,  in  case  the  same 
shall  be  proceeded  with,  in  the  same  manner  in  all  respects,  both  with  respect  to  the  liability 
of  witnesses  to  be  indicted  for  perjury  and  otherwise,  as  if  no  such  variance  had  appeared: 
and  in  case  such  trial  shall  be  had  at  7iisi  prius,  or  by  virtue  of  such  writ  as  aforesaid,  the 
order  for  the  amendment  shall  be  indorsed  on  the  postea,  or  the  writ,  as  the  case  may  be, 
and  returned,  together  with  the  record  or  writ,  and  thereupon  such  papers,  rolls,  and  other 
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•whatever  be  given  against  the  person  so  improperly  made  defendant,  he 
may  be  acquitted  immediately  the  plaintiff  has  closed  his  case,  and  may  then 

records  of  the  court  from  which  such  record  or  writ  issued,  as  it  maybe  necessary  to  amend, 
shall  be  amended  accordingly ;  and  in  case  the  trial  shall  be  had  in  any  court  of  record, 
then  the  order  for  amendment  shall  be  entered  on  the  roll,  or  other  document,  upon  which 
the  trial  shall  be  had:  provided,  that  it  shall  be  lawful  for  any  party  who  is  dissatisfied  with 
the  decision  of  such  judge  at  nid  pritis,  sheriff,  or  other  officer,  respecting  his  allowance  of 
any  such  amendment,  to  apply  to  the  court  from  which  such  record  or  writ  issued,  for  a  new 
trial  upon  that  ground;  and  in  case  any  such  court  shall  think  such  amendment  improper, 
a  new  trial  shall  be  granted  accordingly,  on  such  terms  as  the  court  shall  think  fit,  or  the 
court  shall  make  such  other  order  as  to  them  may  seem  meet." 

Under  this  statute,  the  judge  at  7iisi}>rius  will  in  general  amend  any  variance,  which  does 
not  go  at  all  to  affect  the  matter  really  in  dispute  between  the  parties,  and  which  was  not 
likely  to  mislead  the  opposite  party.  Hemming  v.  Parry^  6  Car.  &  P.  580,  joer  Alderson,  B. : 
Therefore  where,  in  assumpsit  on  the  warranty  of  a  horse,  a  general  warranty  of  soundness 
was  declared  on,  and  a  warranty  "except  in  one  foot"  was  proved,  the  judge  allowed  the 
declaration  to  be  amended,  the  real  dispute  between  the  parties  being  whether  the  horse  was 
a  roarer;  Id.  ibid.  So  where  a  contract,  by  which  A.  guaranteed  to  B.  the  amount  of  a  debt 
to  be  contracted  with  B.  by  C.  was  described  in  pleading  as  a  promise  to  par/  the  debt  to  be 
so  contracted,  the  court  sanctioned  an  amendment  ordered  at  nisi  prius,  by  substituting 
"guarantee"  for  "pay";  Ilanbury  v.  Ella,  3  Nev.  &  M.  438.  1  Ad.  &  E.  61,  S.  C.  So  where, 
in  trespass  for  breaking  the  plaintiff's  close  called  Clover  Hill,  the  defendants  pleaded  not 
guilty,  and  that  the  close  was  not  the  plaintiff's,  and  the  real  name  of  the  close  appeared  to 
be  Clover  3foor,  the  judge  ordered  the  record  to  be  amended,  by  inserting  the  word  3Ioor 
instead  oi  Hill;  Hoivellv.  Thomas,  V  Car.  &  P.  342,  joer  Coleridge,  i.  And  where  it  appeared, 
on  the  trial  of  an  ejectment,  that  the  parish  was  mis-stated  in  the  declaration,  the  judge  al- 
lowed it  to  be  amended,  although  the  ejectment  was  for  a  forfeiture ;  Doe  d.  ilarriott  v. 
Edwards,  6  Car.  &  P.  208.  1  Moody  &  R.  319,  S.  C.,per  Parke,  J.  But  where  the  declara- 
tion in  ejectment  was  on  a  supposed  joint  demise  by  A.  and  B.,  and  it  appeared  in  evidence 
that  A.  and  B.  had  not  such  an  interest  that  they  could  join  in  a  demise  to  the  nominal 
plaintiff,  the  judge  at  7iisi prius  refused  to  amend  the  declaration,  under  the  above  statute,  by 
severing  the  demises ;  Doe  d.  Poole  v.  Errington,  1  Moody  &  R.  343.  3  Nev.  &  M.  646.  1 
Ad.  &  E.  750,  S.  C,  per  Taunton,  J.  So,  if  several  defendants  are  sued  in  debt,  and  the  evi- 
dence do  not  fix  all  of  them,  the  plaintiff  must  be  nonsuited;  and  the  judge  will  not  allow 
the  declaration  to  be  amended,  by  striking  out  the  names  of  those  defendants  who  are  not 
affected  by  the  evidence;  Cooper  Y.M-Ttitehouse,  6  Car.  &  P.  b45,  per  Alderson,  B.     So,  where 

A.  covenanted  to  pay  B.  270^.  on  the  15th  December,  with  interest  up  to  that  time,  and  not 
having  done  so,  B.  brought  an  action  of  debt,  laying  his  damages  at  lOZ.,  it  was  holden  that 

B.  could  not  recover  any  more  than  the  principal,  with  the  interest  up  to  the  15th  December, 
and  101.  more,  although  the  interest  up  to  the  time  of  the  action  amounted  to  a  larger  sum; 
and  the  judge  at  the  trial  would  not  order  the  declaration  to  be  amended,  by  inserting  a 
larger  sum  tlian  10/.  as  the  damages  ;  Wat  kins  v.  3Iorgan,  6  Car.  &  P.  6G1,  per  Liltlcdale,  J. 
So  where,  in  an  action  on  the  case  for  diverting  a  water-course,  a  party  who  had  a  right  to 
the  use  of  running  water,  as  an  owner  of  adjoining  lands,  had  appropriated  it,  and  by  his 
declaration  claimed  the  right  thereto  as  the  owner  of  a  mill  not  twenty  years  old,  this  was 
holden  to  be  bad,  and  the  judge  at  the  trial  would  not  allow  the  declaration  to  be  amended; 
Frankum  v.  Earl  of  Falmouth,  C  Car.  &  P.  529,  per  Alderson,  B.  4  Nev.  &  M.  330,  S.  C. ;  and 
see  Kirby  v.  Simpson,  3  Dowl.  Rep.  791.  10  Leg.  Obs.  334,  S.  C.  And  even  if  the  jury  find 
the  plaintiff's  right  specially,  and  it  be  indorsed  on  the  postea,  under  the  twenty-fourth  sec- 
tion of  the  statute,  the  court  above  will  not  give  judgment  for  the  plaintiff  on  that  finding ; 
because,  if  the  plaintiff  had  stated  his  right  properly,  the  defendant  might  have  pleaded 
differently;  Id.  ibid.  So,  in  trespass  for  taking  "mirrors  and  handkerchiefs,"  where  the  de- 
fendant justified  the  taking  of  the  mirrors,  but  by  mistake  omitted  the  taking  of  the  hand- 
kerchiefs, the  judge  held  that  this  omission  could  not  be  amended  at  the  trial ;  John  v.  Carrie, 
6  Car.  &  P.  61S, per parke,  B.  And  see  Young \.  Fewson,  13  Leg.  Obs.  ^2<o, perl,^.  Denman, 
Ch.  J.  And  a  judge  sitting  at  nisi  prius  has  no  power,  under  the  above  statutes,  to  order  an 
amendment  of  the  award  of  the  venire  facias,  on  the  niM  prius  record  ;  Adams  v.  Power,  7  Car. 
&  P.  76,  jofr  Bolland,  B. 

By  another  clause  of  3  &  4  "W.  IV.  c.  42,  §  24,  "  the  said  court  or  judge  shall  and  may,  if 
they  or  he  think  fit,  in  all  such  cases  of  variance,  instead  of  causing  the  record  or  document 
to  be  amended  as  aforesaid,  direct  the  jury  to  find  the  fact  or  facts  according  to  the  evidence  ; 
and  thereupon  such  finding  shall  be  stated  on  such  record  or  document,  and  notwithstand- 
ing the  finding  on  the  issue  joined,  the  said  court,  or  the  court  from  which  the  record  has 
issued,  shall,  if  they  shall  think  the  said  variance  immaterial  to  the  merits  of  the  case,  and 
the  mis-statement  such  as  could  not  have  prejudiced  the  opposite  party  in  the  conduct  of 
the  action  or  defence,  give  judgment  according  to  the  very  right  and  justice  of  the  case." 
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be  examined  as  a  witness  on  behalf  of  the  other  defendants ;  but  if  there  be 
any,  even  the  slightest,  evidence  to  charge  one  defendant,  he  cannot  be  ac- 
quitted immediately,  so  as  to  enable  him  to  give  evidence  for  the  others,  but 
the  case  must  go  altogether  to  the  jury:(<')  And  the  acquittal  of  one  of 
several  defendants  is  not  a  matter  of  right,  which  the  defendant's  counsel 
can  claim;  it  being  discretionary  with  the  judge  at  rtisi prhis,  whether  he 
will  direct  the  acquittal  of  the  defendants  against  whom  there  is  no  evi- 
dence, at  the  close  of  the  i)laintift"s  case,  for  the  purpose  of  making  them 
witnesses  for  the  co-defendants. (/)  So,  in  an  action  against  several  de- 
fendants for  goods  sold,  some  of  Avhom  pleaded  bankruj)tcy,  and  others 
the  general  issue,  the  Court  of  Common  Pleas  held,  that  after  the  plain- 
tift"  had  closed  his  case,  and  the  bankrupt  defendants  had  proved  their 
bankruptcy,  one  of  them  could  not  be  admitted  as  a  Avitness,  to  show  a  dis- 
solution of  the  partnership  ])rior  to  the  delivery  of  the  goods. {^)  And  a 
defendant  in  trespass,  Avho  has  suffered  judgment  to  go  by  default,  is  not 
it  seems  a  competent  witness  for  the  other  defendants  in  the  same  action, 
who  have  pleaded,  if  the  jury  have  to  assess  the  damages  against  him,  as 
well  as  to  try  the  issue  as  to  the  other  defendants.(/«)[l] 

(e)  Peakc's  Evid.  5  Ed.  148,  9.     1  Phil.  Evid.  6  Ed.  G8. 

(/)  Holt  Ni.  I'ri.  215,  per  Gihhs,  Ch.  J. ;  and  see  1  Stark.  Ni.  Pri.  98,  9,  where  Lord  Elhn- 
horough  held,  that  a  defendant  against  whom  no  evidence  had  been  given  before  the  jihiintifl' 
closed  his  case,  ought  not  to  be  acquitted,  before  the  whole  case  was  ready  for  the  jury. 
Ry.  &  Mo.  128,  S.  P. 

{g)   7  Taunt.  599.     1  Moore,  332,  S.  C. 

{h)  1  Car.  &  P.  577;  but  see  2  Esp.  Rep.  552.  2  Campb.  333,  4,  in  nods.  semi,  contra. 
1  Phil.  Evid.  4  Ed.  78. 

On  this  latter  clause,  where,  in  an  action  against  the  slieritf,  for  allowing  a  defendant  to  es- 
cape after  he  had  been  arrested  on  mesne  process,  it  was  proved  at  the  trial,  tliat  an  oppor- 
tunity only  had  offered  itself  of  making  the  arrest,  but  that  the  sheriff  liad  not  availed  him- 
self of  it  by  arresting  tlie  party,  tlic  judge,  on  an  application  for  leave  to  amend  the  declara- 
tion, directed  the  jury  to  find  the  facts  speciallj-,  reserving  the  question  of  the  plaintiff's  right 
to  amend,  for  the  opinion  of  the  court ;  Guest  v.  Everest,  9  Leg.  Obs.  7c  ;  and  for  the  decision  of 
the  court  thereon,  see  Geasi  (or  Guest)  v.  Elwes,  6  Nev.  &  M.  433.  2  Har.  &  W.  34,  S.  C.  And 
where,  in  an  action  on  the  case,  against  the  defendants,  as  carriers,  for  negligence,  it  appeared 
from  the  evidence  that  the  defendants,  if  liable  at  all,  were  liable  as  wharfingers,  upon  a  con- 
tract to  forward,  and  just  before  the  jjlaintiff's  counsel  commenced  his  reply,  he  applied  to 
the  judge  to  amend  the  declaration,  which  however  the  learned  judge  refused  to  do,  but  left 
it  to  the  jury  to  say  whether  there  was  a  contract  to  forward,  or  a  contract  to  carry,  and 
they  found  that  there  was  a  contract  to  forward,  upon  wiiich  the  judge  directed  the  verdict 
to  be  entered  for  the  defendant,  but  the  special  finding  to  be  indorsed  on  ihQ  jmslra,  tliat  the 
court  might  proceed  thereon  according  to  the  above  statute;  the  court  allowed  tlie  amend- 
ment, and  granted  a  new  trial,  on  payment  of  costs,  oljserving  that  the  learned  judge  might 
have  allowed  the  amendment,  and  postponed  the  trial  to  a  future  day,  pursuant  to  ^  23,  of 
that  statute;  Parry  v.  Fairhurst,  2  Cronip.  M.  &  R.  190.  5  Tyr.  Rep.  C85,  S.  C.  So,  in  an 
action  on  a  bill  of  exchange,  where  the  defendant  had  omitted  to  state  the  period  at  which 
the  bill  became  due,  and  at  the  trial  of  the  cause  at  nisi prius  the  judge  refused  to  allow  the 
defendant  to  amend,  and  directed  a  nonsuit,  the  court  set  aside  the  nonsuit,  and  granted 
leave  to  amend,  on  payment  of  costs,  the  defendant  being  allowed  to  plead  de  novo.  J'ullcn 
V.  Sei/mour,  5  Dowl.  Rep.  1G4.  12  Leg.  Obs.  292,  S.  C.  The  court  has  no  power  to  impose 
any  terms  upon  the  party  for  whom  judgment  is  ordered  to  be  entered,  under  this  section; 
Geast  (or  Guest)  v.  Elwes,  6  Nev.  &  M.  433.     2  Har.  &  W.  34,  S.  C. 

[1]  It  is  sometimes  deemed  advisable  to  examine  witnesses  separately,  and  out  of  the  hear- 
ing of  each  other,  with  a  view  to  obviate  the  danger  of  a  concerted  story  among  them,  and 
to  prevent  the  intluence  which  the  account  given  by  one  may  have  upon  another:  In  such 
case  it  is  usual  to  order  the  witnesses  out  of  court,  with  notice  that  they  will  not  be  ex- 
amined if  tliey  remain;  1  Phil.  Evid.  4  Ed.  282;  and  see  Bac.  Abr.  tit.  Evidence,  E.  1  Stark. 
Evid.  133.  And  either  party,  at  any  period  of  the  cause,  has  a  riglit  to  require  that  the  un- 
examined witnesses  should  be  out  of  court;  Southey  v.  Nash,  7  Car.  k  P.  032.  15ut  the  de- 
fendant's attorney,  who  has  been  subpn^naed  on  the  part  of  the  plaintiff,  may,  at  the  desire  of 
bis  counsel,  remain  in  court  during  the  trial  of  the  cause,  although  an  order  has  been  made 
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In  this  manner  the  trial  proceeds,  unless  the  parties  agree  to  withdraw 
a  juror  ;(z')  which  is  frequently  done,  at  the  recommendation  of 

[  *862  ]  the  judge,  *where  it  is  doubtful  whether  the  action  will  lie;  and 
in  such  case  the  consequence  is,  that  each  party  pays  his  own 

costs.     The  withdrawing  of  a  juror  however,  by  consent  of  the  parties,  is 

no  bar  to  a  future  action  for  the  same  cause. (a) 


In  the  progress  of  the  trial,  either  party,  if  there  be  occasion,  may 
tender  a  hill  of  exceptions,  or  demur  to  the  evidence.  To  understand  the 
nature  of  these  proceedings,  it  should  be  observed,  that  in  the  first  stage 
of  that  process  under  which  facts  are  ascertained,  the  judge  decides  whether 
the  evidence  offered  conduces  to  the  proof  of  the  fact  which  is  to  be  ascer- 
tained ;  and  there  is  an  appeal  from  his  judgment,  by  a  bill  of  exceptions. 
The  admissibility  of  the  evidence  being  established,  the  question  how  far 
it  conduces  to  the  proof  of  the  fact  which  is  to  be  ascertained,  is  not  for 
the  judge  to  decide,  but  for  the  jury  exclusively;  with  Avhich  the  judges 
interfere  in  no  case,  but  where  they  have  in  some  sort  substituted  them- 
selves in  the  place  of  the  jury  in  attaint^  upon  motions  for  new  trials. 
When  the  jury  have  ascertained  the  fact,  if  a  question  arise,  whether  the 
fact  thus  ascertained  maintains  the  issue  joined  between  the  parties  or  in 
other  words,  whether  the  law  arising  upon  the  fact  (the  question  of  law  in- 
volved in  the  issue  depending  upon  the  true  state  of  the  fact,)  is  in  favor 
of  one  or  other  of  the  parties,  that  question  is  for  the  judge  to  decide. 
Ordinarily,  he  declares  to  the  jury,  what  the  law  is  upon  the  fact  which 
they  find,  and  then  they  compound  their  verdict  of  the  law  and  fact  thus 
ascertained.  But  if  the  party  wish  to  withdraw  from  the  jury  the  appli- 
cation of  the  law  to  the  fact,  and  all  consideration  of  what  the  law  is  upon 
the  fact,  he  then  demurs  in  law  upon  the  evidence ;  and  the  precise  opera- 
tion of  that  demurrer  is,  to  take  from  the  jury,  and  refer  to  the  court,  the 
application  of  the  law  to  the  fact. (5)  On  a  bill  of  exceptions,  the  case 
always  goes  to  the  jury ;  but,  on  a  demurrer  to  evidence,  it  is  otherwise.(c) 

A  bill  of  exceptions  then  is  founded  upon  some  objection  in  point  of  law, 
to  the  opinion  and  direction  of  the  court,  upon  a  trial  at  bar,  or  of  the 

(i)  1  Campb.  268.     2  Campb.  442.     1  Stark.  Ni.  Pri.  63,  98.     For  the  form  of  the  postea  , 

where  a  juror  is  withdrawn,  see  Aijpend.  Chap.  XXXVII.  3  37.  I 

(a)  Ry.  &  Mo.  42.  f 

(6)   2  H.  Blac.  205,  6;  and  see  2  Barn.  &  Cres.  445.     1  Car.  &  P.  240,  (a). 
(c)  1  Car.  &  P.  239,  40,  per  Park,  J.;  aad  see  id.  240,  (a). 

for  the  witnesses  on  both  sides  to  withdraw  ;  Everett  v.  LowcUtam,  5  Car.  &  P.  91,  perJBosan- 
quet,  J.  And  where  a  witness  remains  in  court  after  an  order  for  the  witnesses  to  withdraw, 
the  judge  may  still  allow  him  to  be  examined,  subject  to  observation  on  his  conduct,  in  dis- 
obeying the  order;  Sex  v.  Colley,  1  Moody  &  M.  329, ^jw  Litiledale,  J.  Parker  y.  J/'  William, 
4  Moore  &  P.  480.  6  Ring.  683,  S.  C.  Eex  v.  Wijlde,  6  Car.  &  P.  380,  per  Parke,  J.  accord. 
Cook  V.  Nethercote,  Id.  741, per  Alderson,  B.;  but  see  Attorney  General  v.  Pulpit,  9  Price,  14, 
contra,  in  Excheq.  If  a  witness  come  into  court,  and  hear  some  of  the  evidence,  after  the 
witnesses  have  been  ordered  out  of  court,  it  is  entirely  in  the  discretion  of  the  judge,  whether 
he  shall  be  examined  or  not;  and  this  is  so  in  the  Exchequer,  as  well  as  in  other  courts,  the 
only  difference  being  that  it  is  confined  in  that  court  to  revenue  cases,  in  which  the  rule  is 
strict,  that  such  witnesses  cannot  be  examined;  Thomas  v.  David,  7  Car.  &  P.  350, per  Cole- 
ridge, J.  And  where  the  witnesses  had  been  all  ordered  out  of  court,  but  one  of  tliem  came 
into  court  again,  and  heard  the  evidence  of  another  witness,  the  witness  who  had  so  come 
back  into  court  was  allowed  to  be  examined  as  to  such  facts  only  as  had  not  been  spoken 
to  by  any  other  witness;  Beamon  v.  Ellice,  4  Car.  &  P.  585,  586,  7. 
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judge  at  nisi  prius,  either  as  to  the  competency  of  •svitnesses,(tZ)  the  ad- 
missibility of  cvidence,(?)  or  the  legal  effect  of  it ;(/)  or  for  over-ruling  a 
challenge,  or  refusing  a  demurrer  to  evidence,(^)  &c.  In  these  cases  it  is 
enacted,  by  the  statute  Westm.  2.  (13  Edw.  I,)  c.  31,  that  "if  the  party 
write  the  exception,  and  pray  that  the  justices  may  put  their  seals  to  it  for 
a  testimony,  the  justices  shall  put  their  seals ;  and  if  one  will  not,  another 
shall :  And  if  the  king,  on  complaint  made  of  the  justices,  cause  the 
record  to  come  before  him,  and  the  exception  be  not  found  in 
*the  roll,  and  the  party  show  the  exception  written,  with  the  seal  [  *863  ] 
of  the  justice  affixed,  the  justice  shall  be  commanded  that  he  ap- 
pear at  a  certain  day,  to  confess  or  deny  his  seal :  and  if  the  justice  can- 
not deny  his  seal,  judgment  shall  be  given  according  to  the  exception,  as 
it  may  be  allowed  or  disalloAved."  This  statute  extends  to  inferior  courts, (a) 
and  to  trials  at  bar,  as  well  as  those  at  nisi  prius:  but  it  has  been  doubted 
whether  the  statute  extends  to  criminal  cases. (66)  If  a  judge  allow  the 
matter  to  be  evidence,  but  not  conclusive,  and  so  refer  it  to  tlie  jury,  no 
bill  of  exceptions  will  lie ;  as  if  a  man  produce  the  probate  of  a  will,  to 
prove  the  devise  of  a  term  for  years,  and  the  judge  leave  it  to  the  jury ; 
because  though  the  evidence  be  conclusive,  yet  the  jury  might  have 
hazarded  an  attaint  if  they  pleased,  and  the  proper  way  would  have  been 
to  have  demurred  to  the  evidence. (6'6')[a] 

The  bill  of  exceptions  must  be  tendered  at  the  trial  ;[b]  for  if  the  party 

(d)  3  Durnf.  &  East,  27.  (e)  1  Salk.  284. 

(/■)  T.  Raym.  404.  T.  Jon.  146,  S.  C.  1  Blac.  Rep.  555.  3  Bur.  1693,  S.  C.  Cowp.  161. 
2  Blac.  Rep.  929,  S.  C. 

iff)  Cro.  Car.  341.     2  H.  Blac.  208,  9;  and  see  Show.  P.  C.  120. 

(a)   2  Inst,  427. 

(bb)  See  the  cases  referred  to  in  1  Bac.  Abr.  325.  Willes,  535.  Bui.  Ni.  Pri.  316  ;  and 
Stat.  55  Geo.  III.  c.  42,  §  7,  as  to  a  bill  of  exceptions  in  the  jury  court  in  Scotland. 

(cc)  T.  Raym.  404,  5.     T.  Jon.  146,  S.  C. 

[a]  See  note  [a]  post,  p.  865. 

[b]  Any  decision  or  declaration  by  the  court  upon  the  law  of  the  case  made  in  the  pro- 
gress of  the  cause,  and  by  which  the  jury  are  influenced,  and  the  counsel  controlled,  is  con- 
sidered within  the  scope  and  meaning  of  the  term  instructions,  from  which  exceptions  may 
be  taken,  Lowerwein  v.  Jones^  7  Gill  &  Johns.  335.  But  comments  of  a  judge  upon  evidence 
not  involving  any  opinion  or  direction  in  matter  of  law,  is  not  a  proper  ground  of  exception. 
Davi.'<  V.  Jennc7j,  1  Met.  221.  Whiton  v.  Old  Colony  Ins.  Co.,  2  Met.  1.  Curl  v.  LoiveU,  19  Pick. 
25.  rhillips  V.  Ringfield,  1  App.  375.  Frankfort  Bank  v.  Johnson,  11  Shcp.  490.  I)i/er\.  Greene, 
10  Shep.  464.  The  instruction  must  be  in  a  matter  material  to  the  issue  :  Thus  in  a  suit  against 
a  drawer  of  a  bill  of  exchange,  drawn  for  his  accommodation,  the  defence  was  that  the  bill 
had  been  altered  so  as  to  be  payable  in  sixty  days,  instead  of  six  days,  and  the  only  evidence 
of  alteration  was  on  the  face  of  the  bill.  The  judge,  after  instructing  the  jury  that  the 
ciuestion  was  to  be  decided  upon  inspection,  also  instructed  them  to  consider  the  probability 
or  improbability  that  an  accommodation  bill  would  be  made  payable  in  six  days.  It  was 
held,  that  no  exception  could  be  taken  to  the  last  instruction.  Davis  \.Jcnncy,  1  Met.  221. 
And  in  a  suit  against  underwriters,  to  recover  a  loss  of  bank  bills  on  a  policy  covering  a 
certain  amount  of  property  on  board  a  vessel,  the  judge  instructed  the  jury,  that  in  the  ab- 
sence of  fraud,  the  amount  insured  had  some  slight  tendency  to  prove  the  amount  of  bills  on 
board.  Held,  that  this  being  only  a  remark  upon  the  state  of  the  evidence,  was  not  a  ground 
of  exception.  Whiton  v.  Old  Colony  Ins.  Co.,  2  Met.  1.  In  strictness  an  opinion  expressed 
by  the  judge  upon  a  question  of  fact  on  trial  before  a  jury,  is  not  open  to  exception  ;  but 
if  the  party  against  whom  it  opei-ates  yields  to  it,  and  does  not  choose  to  argue  against  the 
weight  of  it,  the  court  may  in  its  discretion  grant  a  new  trial,  if  the  opinion  was  incorrect. 
Curl  V.  Loicell,  19  Pick.  25.  The  decision  by  a  single  judge  of  a  question  of  fact,  upon  the 
hearing  of  a  probate  appeal,  may  be  excepted  to,  and  may  be  revised  by  the  whole  court  if 
the  judge  fully  reports  the  evidence.  It  is,  however,  discretionary  with  the  judge,  to  report 
the  evidence  or  not.     Stevens  v.  Fiske,  18  Pick.  24.     The  mere  expression  of  opinion  by  the 


363  0^  BILLS  OF  EXCEPTIONS. 

then  acquiesce,  lie  waives  it,  and  shall  not  resort  back  to  his  exception,  after 
a  verdict  against  him ;  when  perhaps,  if  he  had  stood  upon  his  exception,  the 
other  party  had  more  evidence,  and  need  not  have  put  the  cause  on  that 
point.  The  statute  indeed  appoints  no  time  ;  but  the  nature  and  reason  of 
the  thing  require  that  the  exception  should  be  reduced  to  writing,  when 
taken  and  disallowed,  like  a  special  verdict,  or  demurrer  to  evidence ;  not 
that  it  need  be  drawn  up  in  form,  but  the  substance  must  be  reduced  to 
writing,  Avhile  the  thing  is  transacting,  because  it  is  to  become  a  record. ((^) 
When  a  bill  of  exceptions  has  been  tendered,  the  court  will  not  grant  a 
motion  for  a  new  trial,  unless  the  bill  of  exceptions  be  abandoned.(e)  And 
if  a  partj  who,  at  the  trial  of  a  cause,  has  tendered  a  bill  of  exceptions, 
bring  a  writ  of  error,  before  he  has  procured  the  judge's  signature  to  such 
bill,  he  thereby  waives  the  bill  of  exceptions,  and  will  not  be  permitted  by 
the  court  of  error,  afterwards  to  tack  or  append  the  bill  of  exceptions,  to 
the  writ  of  error.  (/) 

The  bill  of  exceptions  is  either  tacked  to  the  record  or  not  :[a]  If  it  be 

(d)  1  Salk.  288,  9. 

(e)  2  Chit.  Rep.  272.  (/)  1  Bing.  17.    11  Price,  100,  S.  C. 

judge  in  his  charge  to  the  jury  upon  the  facts  and  testimony,  do  not  furnish  ground  of  ex- 
ceptions.    Gilbert  v.  Woodbury,  9  Shep.  246. 

Where  a  judge  instructed  a  jurj'^  that  a  count  in  an  indictment  described  a  substantive 
offence,  independently  of  the  intent  charged  in  it,  and  that,  if  they  were  not  satisfied  of  the 
intent,  they  should  find  a  verdict  against  the  defendant  negativing  the  intention,  but  that  if 
they  were  satisfied  that  all  the  allegations  had  been  proved,  they  should  find  a  general  ver- 
dict, and  the  jury  returned  a  general  verdict  upon  the  whole  count,  finding  the  intent 
charged,  such  ruling  becomes  no  further  material,  and  is  not  the  subject  of  exceptions. 
Commonwealth  v.  Turner,  3  Met.  19.  In  Massachusetts,  matters  within  the  discretion  of  an 
inferior  tribunal  are  not  grounds  of  exceptions  under  the  statute.  Comviomuealth  v.  Sachet, 
22  Pick.  394.  Feneley  v.  Mahoney,  2  Pick.  212.  Or  in  New  York,  Jenkins  v.  Brown,  21  Wend, 
454.  Or  in  Vermont,  Cummings  v.  Fullam,  13  Verm.  459.  Or  in  Maine,  Clap  v.  Hansom,  3 
Shep.  345. 

The  granting  or  refusing  amendments  being  within  the  discretion  of  the  Court  of  Common 
Pleas,  does  not  furnish  matter  for  exception.  Foster  \.  Haines,  1  Shep.  307.  Or  the  refusal 
to  postpone  a  cause  cannot  be  reviewed  on  a  bill  of  exception.    The  People  v.  Colt,  3  Hill,  432. 

[a]  a  bill  of  exceptions  must  be  signed  by  the  judge  who  tried  the  cause.  Law  v.  Jack- 
son, 8  Cow.  746.  Hence,  where  a  circuit  judge  tried  a  cause,  and  the  chief  justice  signed 
the  bill,  it  was  considered  a  nullity,  even  after  argument  on  errors  assigned.  Ibid.  A  paper 
certified  in  a  record  transmitted  on  appeal,  purporting  to  be  a  bill  of  exceptions  taken  at  the 
trial  of  a  cause,  will  not  be  treated  as  such  if  it  do  not  appear  that  the  seals  of  the  judges 
below  had  been  affixed  to  it.  Davis  v.  Wilson,  2  Har.  &  J.  345.  But  exceptions  taken  on 
the  trial,  for  the  purpose  of  presenting  to  the  revision  of  the  Supreme  Court  of  the  United 
States  questions  of  law  decided  by  the  circuit  court,  should  not  be  taken  in  such  a  form  as 
to  bring  up  the  whole  charge  of  the  judge  in  which  he  not  only  states  the  law  on  the  facts, 
but  sums  up  all  the  evidence;  Cauer  y.  Jackson,  4  Pet.  80;  Fx  parte  Craine,  5  Pet.  199; 
Evans  v.  Eaton,  7  Wheat.  426 ;  as  such  a  bill  thus  bringing  up  the  whole  matter  in  con- 
troversy after  a  trial  on  the  general  issue  was  held  not  to  be  admissible.  Wadsicorth  v. 
Sanford,  Kirby,  456.  McDonald  v.  Fisher,  Kirby,  339.  The  bill  of  exceptions  should  show 
that  the  court  below  erred ;  and  this  must  be  done  either  by  stating  definite  law  points,  or 
by  stating  the  whole  evidence  of  which  the  legal  import  is  embraced  in  the  decision ;  and  in 
the  latter  case,  it  seems  the  bill  must  state  that  no  other  evidence  was  given  tending  to  prove 
the  point  included  in  the  decision.  Richardson  v.  Henison,  1  Aik.  210.  Stearns  v.  Warner, 
2  Aik.  26.  Broicn  v.  Broivn,  7  Mis.  288.  But  the  points  relied  upon  as  grounds  for  reversal 
must  appear  from  the  bill  of  exceptions  itself.  Brown  v.  Broicn,  7  Mis.  288.  Ingram  v.  The 
State.  lb.  293.  The  specific  grounds  of  an  objection  to  the  introduction  of  evidence  must 
be  stated.  Fields  v.  Hu7iter,  8  Mis.  128.  Unless  the  bill  of  exceptions  show  that  all  the 
evidence  in  the  case  is  set  out  therein,  the  presumption  is  that  the  evidence  offered  justified 
the  instructions  given  or  the  refusal  to  give  those  requested.  3Iason\.  SF Campbell,  2  Pike, 
506.  Trott  V.  West,  10  Yerg.  499,  S.  C.  1  Meigs,  163.  Wilkins  v.  Gilmore,  2  Humph.  140. 
Perdue  v.  The  State,  2  Humph.  494.  Exceptions  are  fiitally  defective  if  thej'  merely  show 
that  the  judge  expressed  an  opinion  that  certain  evidence  would  be  inadmissible,  or  insuffi- 
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not  tacked  to  the  record,  it  is  necessary  to  set  out  the  whole  of  the  pro- 
ceedings, previous  to  the  trial ;((/)   but  otherwise,  it  begins  with  the  pro- 

(ff)  Append.  Chap.  XXXVII.  §  59. 


cient  without  showing  that  the  evidence  was  offered  and  rejected,  or  received  and  ruled 
to  be  insuffuient.  Patlen  v.  Jfunneicell,  1  Greenl.  19.  VaKscy.  Smith,  C  Cranch,  233,  note. 
The  judfrment  below  will  be  presumed  to  be  right  and  will  be  aflirnu-d,  unless  the 
recoril  show  error ;  or,  if  the  exceptions  are  so  defectively  drawn  that  it  cannot  be  ascer- 
tained whether  there  were  error  or  not.  Adams  v.  Jillis,  1  Aik.  24.  Eaton  v.  JJoiilon,  1  Aik. 
380.  In  some  states,  as  in  Virginia,  more  liberality  is  allowed,  as  there,  if  the  bill  states  a 
case  imperfectly  the  cause  will  be  remanded  for  a  new  trial.  Brook  v.  Yotmg,  3  Rand.  106. 
llanston  v.  Cole,  1  Rand.  461.  Thompson  v.  Cumming,  1  Leigh,  322.  Raines  v.  rhillips,  1 
Leigh,  483.  Barnes  v.  Blackislon,  2  Ilur.  &  J.  376.  Keath  v.  Fatton,  2  Stew.  38.  But  it  is 
not  necessary  to  state  all  the  evidence.     AHen  v.  Booker,  2  Stew.  21. 

If  a  motion  for  a  new  trial,  on  the  ground  that  the  verdict  is  contrary  to  evidence,  be  over- 
ruled, a  bill  of  exceptions  to  the  court's  opinion  ought  not  to  state  all  the  evidence  given 
in  to  the  jury,  but  only  the  facts  appearing  to  the  court  to  have  been  proved.  Bennett  v. 
Ilardaway,  6'Munf.  125. 

As  a  general  rule,  the  court  will  presume  the  evidence  was  sufficient  to  warrant  the  ver- 
dict, unless  the  party  excepting  shows  that  all  the  evidence  is  in  the  bill.  Kingsleij  v.  State 
Bank,  3  Yerg.  107.  But  there  is  an  exception  to  the  rule  where  a  point  of  law  is  raised  on 
the  construction  and  effect  of  an  instrument,  and  the  court  are  satisfied  from  the  facts  that 
no  other  evidence  was  relied  on.  Ibid.  If  parol  evidence  admitted  to  explain  a  deed  be  ex- 
cepted to,  the  bill  must  state  the  evidence,  so  that  the  court  above  can  decide  whether  it  was 
admissible.  Gatewood  v.  Barrus,  3  Call.  194.  S.  P.  King  v.  Kenny,  ^  Ham.  79.  M'Gougal 
V  Flemniing,  lb.  388.  And  the  burden  is  on  the  party  who  excepts  to  show  in  his  bill  what 
the  evidence  was,  or  the  exception  to  it  will  be  considered  as  waived.  Snotcden  v.  Warder, 
3  Rawle,  101.  The  whole  evidence  should  be  shown  in  the  bill,  if  it  be  necessary  in  order 
to  the  decision,  that  the  court  should  see  the  whole.  Hodges  v.  Crutcher,  1  J.  J.  Marsh, 
504.  Gall  v.  Pierson,  6  Mis.  253.  Cawthorn  r.  Muldrow,  8  lb.  617.  The  bill  must  also 
distinctly  show  wherein  the  party  may  have  been  prejudiced  by  the  decision  excepted 
to;  for  the  court  is  not  bound  to  give  an  opinion  on  an  abstract  question  of  law  not 
belonging  or  not  shown  by  the  bill  to  belong  to  the  cause.  3FDoitgal  v.  Flemming,  4 
Ham.  588.  King  x.  Kenny,  4  Ham.  79.  llnmiUon  v.  Itussel,  1  Cranch,  318.  Osburn  v. 
State,  7  Ham.  Part  1st,  214.  ^Slhon  v.  Jackson,  Minor,  399.  Miles  v.  Myers,  Walker, 
379.  Slilhen  y.  State,  14  Ohio,  586.  Watson  v.  Brown,  lb.  473.  Under  the  Pennsylvania 
statute  of  1806,  a  judge  is  not  bound  to  reduce  his  whole  charge  to  writing  and  tile  it  of 
record ;  it  is  sufficient  if  he  file  his  opinion  on  all  points  of  law  on  which  he  was  prayed  to 
file  it.  Beigart  v.  EUmaker,  14  S.  &  R.  121.  Mundcrbach  v.  Lutz,  14  S.  &  R.  125.  Neither 
is  he  bound  to  return  his  notes  of  the  evidence  given  on  the  trial,  lb.  Basslcr  v.  Neisly,  1 
S.  &  R.  431.  But  it  seems  that  it  would  be  his  duty,  if  requested,  to  allow  the  necessary 
evidence  to  be  put  on  record,  though  a  bill  of  exceptions  be  not  tendered.  But  such  request 
should  be  made  immediately  on  the  delivery  of  the  opinion,  and  the  statement  of  the  evidence 
should  be  prepared  by  counsel  and  exhiliited  to  the  judge  as  in  a  bill  of  exceptions.  Doicn- 
ing  v.  Baldwin,  1  S.  &  R.  298.  Bossier  v.  Keisly,  1  S.  &  R.  431.  The  judge  is  not  bound 
to  furnish  his  own  notes  for  this  purpose,  though  the  party  excepting  offer  to  coi)y  the  evi- 
dence at  his  own  expense.  Munderbach  v.  Lutz,  14  S.  &  R!  125.  "When  an  opinion  is  filed 
according  to  the  statute,  it  should  be  accompanied  by  a  statement  of  such  facts  as  are  neces- 
sary to  the  understanding  of  the  opinion,  and  it  is  the  business  of  the  party  who  objects  to 
the  oi)inion  to  see  that  the  necessary  facts  are  })laced  on  the  record.  Doivning  v.  Baldwin, 
1  S.  &  R.  298.  And  whenever  the  opinion  of  the  judge  is  filed  of  record  according  to  the 
provisions  of  the  statute,  it  is  not  necessary  that  a  bill  of  exceptions  should  be  taken  pre- 
viously to  a  writ  of  error.  Doivning  v.  Baldwin.  1  S.  &  R.  298.  Although  there  is  nothing 
in  the  statute  to  prevent  the  proceeding  by  a  bill  of  exceptions,  even  if  the  opinion  of  the 
court  is  filed  of  record.  Ba.';.<sler  v.  Keisly,  1  S.  &  R.  431.  The  effect  of  a  bill  of  exceptions 
is  not  to  draw  the  whole  matter  into  examination  but  only  the  points  to  which  it  is  taken. 
Frier  v.  Jackson,  8  Johns,  495.  Van  Gordan  v.  Jackson,  5  Johns,  467.  Jackson  v.  Cadwell, 
1  Cow.  622.  Law  v.  Meride/h,  6  Wend.  474.  Coxe  v.  Field,  1  Green,  266.  Picket  v.  Allen, 
10  Conn.  146.  Watson  \.  Watson,  10  Conn.  75.  Uackter  v.  Cabel,  Walker,  91.  Burnham  v. 
Toothaker,  1  App.  391. 

A  bill  of  exceptions  is  per  se,  a  stay  of  proceedings  ;  yet  it  does  not  prevent  a  rule  nisi  for 
judgment.  Boserelt  \.  Heirs  of  Fulton,  1  Covr.  101.  Moron  r.  iJawes,  i  Cow.  22.  M'Gregor 
V.  Chreland,  3  Wend.  313.     Seymour  v.  Slocum,  18  Wend.   509. 

The  settling  of  a  bill  of  exceptions  is  a  judicial  act ;  it  is  not  competent  for  a  court  to 
direct  that  two  papers  mentioned  in  a  bill  of  exceptions  shall  be  included  in  the  bill  upon 
being  verified  by  the  afiidavit  of  the  party,  or  his  counsel,  to  be  the  same  papers  which  were 
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ceedings  after  issue  joined  :[h)  And  in  either  case,  it  goes  on  to  state,  ac- 
cording to  the  circumstances,  that  a  witness  was  produced(z)  to  prove  certain 

(h)  Append.  Chap.  XXXVII.  §  61.     Bui.  Ni.  Pri.  317.  (i)  3  Durnf.  &  East,  21. 

offered  in  evidence  on  tlie  trial  of  the  cause.  Ummersonv.  Clark,  2  Scam.  489.  The  specific 
mode  of  correcting  the  refusal  of  a  court  to  sign  a  bill  of  exceptions  pointed  out  in  the  Ala- 
bama statute  of  1826,  (Digest  254,  ^  5,)  is  not  conclusive  of  a  party's  rights  in  a  case  where 
a  judge  of  the  county  court  holds  a  bill  tendered  him  for  approval  until  after  the  adjourn- 
ment of  the  court,  on  the  promise  to  seal  it.  Etheridge  v.  Hall,  1  Port.  4T.  A  defective  bill 
of  exceptions  will  not  preclude  the  court  from  examining  the  rest  of  the  record,  to  ascertain 
if  there  be  error  irrespective  of  the  bill.  Eanlcin  v.  Ilolloway,  3  Smedes  &  Marsh,  614.  In 
examining  a  record  to  ascertain  whether  a  jury  has  been  misled  by  the  instructions  of  the 
court,  the  whole  record  should  be  looked  into,  in  order  to  ascertain  the  effect  of  the  instruc- 
tions and  what  must  have  been  understood  by  the  jury.  Sand  v.  Samuel,  14  Ohio,  592.  On 
exceptions  to  the  refusal  of  a  motion  for  a  new  trial  by  a  circuit  court,  in  Mississippi,  where 
no  charge  was  asked  or  given,  and  the  bill  of  exceptions  embraces  the  whole  evidence,  the 
statute  of  jeofails  does  not  preclude  the  court  above  from  examining  the  case  and  granting  a 
new  trial  for  want  of  sufficient  evidence  to  uphold  the  verdict.  Reaves  v.  Dennis,  6  Smedes 
&  Marsh,  89. 

The  party  taking  exceptions  is  confined  to  the  points  excepted  to,  though  all  the  evidence 
given  at  the  trial  is  contained  in  the  bill.  The  court  can  take  notice  of  nothing  not  specifi- 
cally stated  as  ground  of  exception.  Allen  v.  Smith,  V  Halst.  160.  Whiteside  v.  Jackson,  1 
Wend.  418.  Miller  v.  Miller,  1  Pick,  136.  Wyman  v.  Hook,  2  Greenl.  337.  Spauhling  v. 
Alford,  1  Pick.  37.  Neusum  v.  Neusum,  1  Leigh,  86.  Commonivealth  v.  Stepheiis,  14  Pick. 
370.  Dean  v.  Gridly,  10  Wend.  254.  Coxe  v.  Field,  1  Green,  222.  Putnam  v.  Dutton,  8 
Verm.  496.  Picket  y .  Allen,  10  Conn.  146.  Doans  v.  Cummins,  11  Conn.  159.  Hinde  v. 
Longworth,  11  Wheat,  199.  It  is,  however,  said  in  the  case  of  Phcenix  Ins.  Co.  v.  Pratt,  2  Binn. 
308,  that  error  may  be  assigned  in  an  opinion  on  any  matter  material  to  the  issue  apparent 
on  the  bill,  though  it  is  not  particularized  in  stating  the  exceptions.  And  in  Virginia,  a 
superior  court  will  inspect  the  whole  record  and  reverse  the  judgment  for  any  error,  though 
the  court  below  decided  rightly  on  the  point  to  which  exceptions  were  taken.  Murdock  v. 
Hurdon,  4  H.  &  M.  200.  But  they  will  not  receive  extraneous  evidence  of  what  passed  at 
the  trial.  Spaulding  v.  Alford,  1  Pick.  37.  And  the  court  will  confine  themselves  to,  and 
decide  only  on  the  evidence  stated  in  the  bill;  and  every  bill  must  be  considered  as  present- 
ing a  distinct  substantive  case,  which  if  defective  in  any  material  point  cannot  be  supplied 
by  any  intendment  of  the  court.  Dunlop  v.  3Ionroe,  7  Cranch,  270.  Colgin  v.  Henley,  6 
Leigh,  85.  Parreitv.  Wills,  4  Leigh,  114.  Horn  v.  Garlman,  Branch,  63.  Cowan\.  Wheeler, 
11  Shep.  79.  Irving  v.  Thomas,  6  Shep.  418.  Williams  v.  Shepperd,  1  Green,  76.  Drexelv. 
Man,  6  Watts  &  Serg.  343.  3Iai7ie  v.  Davis,  10  Shep.  403.  Ponex.  M'Ginley,  7  How.  (Mis.) 
671.  Abott  V.  Ilackman,  2  Smedes  &  Marsh.  510.  Purgess  v.  The  Slate,  12  Gill  &  Johns,  64. 
Allen  V.  Thrall,  10  Verm.  255.  Slater  v.  Rawson,  1  Met.  450,  458.  Commonwealth  v.  Knee- 
land,  20  Pick.  206.  And  all  the  evidence  upon  the  point  must  be  set  out  in  a  bill.  Gall  v. 
Pearson,  6  Mis.  253.  Hamilton  v.  3Ioore,  4  Watts  &  Serg.  570.  Caivthorn  v.  3Iuldrow,  8 
Mis.  617.  The  court  cannot  decide  upon  the  weight  and  effect  of  the  evidence  contained  in 
the  bill  of  exceptions,  but  they  are  to  consider  it  as  legally  proved  and  to  take  it  for  granted 
that  the  facts  are  such  as  the  bill  of  exceptions  hypothetically  supposes.  French  v.  Pancroft, 
1  Met.  502.  Parnacoat  v.  Six  Casks  of  Gunpoivder,  1  Met.  225.  The  exceptions  themselves 
must  be  confined  strictly  to  matters  of  law.  It  cannot  be  properly  stated  in  a  bill  of  excep- 
tions, that  certain  facts  were  proved;  nor  can  the  court  consider  the  evidence  stated  in  a 
bill  with  a  view  to  set  aside  a  verdict,  nor  can  they  find  any  decision  on  facts  there  stated, 
and  not  embraced  in  the  issue  or  otherwise  appearing  on  the  records ;  but  they  will  lay  out 
of  the  case  all  the  evidence  detailed  in  the  bill  and  look  only  at  the  finding  of  the  jury.  lb. 
The  presumption  is  after  verdict,  that  all  necessary  and  proper  instructions,  in  matter  of  law, 
for  the  aid  and  information  of  a  jury  were  given;  and  it  must  of  necessity  be  presumed  that 
such  instructions  were  legally  correct  where  no  exceptions  have  been  taken  and  no  points 
reserved.     The  Commonwealth  v.  Kneeland,  20  Pick.  206. 

A  bill  of  exceptions  need  only  state  so  much  of  the  case,  as  is  necessary  to  show  error ; 
and,  if  error  is  shown,  a  reversal  will  not  be  withheld,  because  in  another  aspect  of  the 
case,  the  error  complained  of  would  be  immaterial.  Seaivall  v.  Henry,  6  Ala.  226.  Hare  v. 
Harrington,  Wright,  260.  Unless  a  bill  of  exceptions  shows  that  illegal  testimony  has  been 
received,  the  decision  of  a  court  in  permitting  an  illegal  question  to  be  asked,  cannot  be 
assigned  for  error.  Russel  v.  3Iartin,  2  Scam.  492.  It  is  not  the  proper  office  of  a  bill  of 
exceptions  to  bring  up  the  whole  case.  Shelton  v.  Hoadley,  15  Conn.  535.  Riley  v.  The  State, 
16  Conn.  49.  Lyme  v.  East  Haddam,  16  Conn.  394.  Sharp  v.  Curtiss,  15  Conn.  526.  There- 
fore, when  an  action  of  book-debt  was  brought  to  the  county  court  to  which  the  general 
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facts;  the  particular  evidence  offered, (A-)  or  given  to  the  jury,  in  support 
of  the  whole  or  a  part  of  the  case ;  or  that  a  challenge  was  made,  or  de- 

(/f)   1  Lutw.  905.     1  Salk.  284. 

issue  was  pleaded,  and  upon  tlie  trial  the  question  ^as  whether  upon  the  facts  proved  by  the 
plaintiff,  which  were  admitted  by  the  defendant,  the  former  was  entitled  to  recover,  and 
the  court  found  the  issue  for  the  defendant,  and  rendered  jud^ouent  accordiuf^l}',  it  was 
held,  that  the  plaintiff  could  not  bring  up  the  case  for  revision  in  the  Superior  Court  by  a 
bill  of  exceptions,  and  a  writ  of  error  founded  thereon.  Shflinn  v.  Ifoadlei/,  supra.  Regu- 
larly, exceptions  should  be  signed  by  the  party  excepting,  or  by  his  counsel ;  but  if  this  is 
omitted  and  the  exceptions  are  allowed  and  signed  by  the  judge,  Smith  v.  Fr)/c,  2  .Shep.  457  ; 
and  sealed  )>y  the  court  or  a  majority  of  them,  no  advantage  can  be  afterwards  taken  of 
the  omission.  Darling  v.  Gill,  Wright  7.3.  It  must  also  appear  from  a  bill  of  exceptions, 
that  the  court  erred  to  the  prejudice  of  the  party  excepting.  Holmes  v.  (tcij/lr,  1  Ala.  511. 
Slone  V.  Slu/ie,  1  Ala.  582.  Stephen  v.  The  State,  14  Ohio,  380.  Where  a  bill  of  exceptions 
states  two  points  as  having  been  made  in  the  Circuit  Court,  both  of  which  were  overruled, 
and  thereupon  the  defendant  excepted  to  the  decision  of  the  court,  this  is  a  sufficient  ex- 
ception as  to  each  of  the  points  overruled.  Fletcher  v.  Weisman,  1  Ala.  G02.  Or  where  a 
party  submits  a  variety  of  distinct  prayers,  which  are  refused  by  the  court,  and  excepts  to 
such  refusal  collectively,  the  court  will  regard  the  refusal  in  the  same  light  as  if  each  question 
raised  had  been  separately  determined,  and  formed  the  subject  of  an  independent  exception. 
Planters'  Bank  V.  Bank  of  Alexandria,  10  Gill  &  Johns.  346. 

Exceptions  to  an  amendment  made  by  leave  of  court,  must  be  presented  to  the  court 
granting  the  same,  before  its  adjournment,  and  if  not  so  presented,  the  court  will  not  regard 
the  question  of  the  legality  of  the  amendment  as  regularly  before  them.  Sutherland  v.  Kitriije, 
1  App.  424.  If  exception  to  the  form  of  action  is  not  taken  in  the  court  below,  none  can 
be  taken  in  the  Supreme  Court,  where  the  case  is  carried  by  exceptions  for  other  causes. 
Emmons  v.  Lord,  G  Shep.  351.  In  New  Hampshire  it  is  too  late  after  verdict  to  take  an  ob- 
jection, Avhich  the  other  party  might  have  obviated  by  evidence  if  it  had  been  taken  at 
the  trial.  Worth  v.  Croxvell,  11  N.  Hamp.  251.  In  Vermont  a  party  will  be  entitled  to  the 
asual  time,  under  the  rule  for  filing  exceptions  to  a  report  of  auditors,  after  a  motion  to  re- 
commit the  report  has  been  disposed  of.  Cumminffs  v.  Fallon,  15  Verm.  787.  In  New  Jersey 
a  bill  of  exceptions  must  be  drawn  up  and  sealed  at  the  time  of  the  trial,  and  a  bill  will  not 
be  afterwards  scaled  without  the  mutual  consent  of  the  attorneys,  or  unless  settled  by  the 
judges  Avho  tried  the  cause  in  pursuance  of  an  agreement  made  at  the  trial  in  open  court  to 
that  effect.  AgncwY.  CamphcU,  2  Harr.  291.  But  in  some  States,  if  taken  at  the  time,  they 
may  be  drawn  up  and  signed  afterwards.      Wilcox  v.  Mitchell,  4  How.  (Miss.)  Rep.  272. 

An  objection  to  a  witness  or  to  any  part  of  evidence  must  be  taken  in  the  court  below, 
and  embraced  in  a  bill  of  exceptions.  Ludlam  v.  Brodrick,  3  Green,  269.  Coxe  v.  Field,  1 
Green,  25.  In  Pennsylvania,  a  bill  of  exceptions  to  a  charge  of  the  court,  if  taken  after  the 
verdict,  is  in  time  if  it  be  sealed  up  by  the  court  and  sent  up  with  the  record.  Dock  v. 
Ilart,  7  AVatts.  &  Serg.  172.  In  Georgia  and  in  Maine,  exceptions  must  be  taken  during  the 
trial,  and  it  is  not  sufficient  to  take  them  and  reduce  them  to  writing  on  the  succeeding 
day.  Low  v.  Goldsmith,  R.  M.  Charlt.  288.  Stockicell  v.  Craig,  7  Shep.  328.  In  Mississippi, 
objectionable  matter  must  be  excepted  to  when  it  arises,  to  be  available  in  an  aj)pellate 
Court,  and  it  must  so  appear  from  the  bill.  Wilson  v.  Owens,  I  How.  (Miss.)  126.  And 
motions  made  ore  tenus  must  be  excepted  to  at  the  time,  or  they  cannot  afterwards  be  put 
upon  the  record.  Green  v.  Robinson,  3  How.  (Miss.)  105.  DcCoaeh  v.  Walker,  7  How.  164. 
A  bill  of  e-vceptions  in  that  State,  taken  to  the  overruling  a  motion  for  a  new  trial,  need 
not  show  that  exceptions  were  taken  pending  the  trial.  The  statute  provides  in  such  case 
that  the  evidence  may  be  embodied  after  the  trial  is  concluded  and  the  motion  overruled. 
Robins  V.  Pinckard,  5  Smedes  &  Marsh.  51.  In  Arkansas,  all  bills  of  exceptions  must  be 
tendered  at  the  trial,  but  they  need  not  be  reduced  to  form  until  afterwards,  and  unless  so 
tivken  they  will  not  be  considered  a  part  of  the  record.  The  Governor  v.  Evans,  1  Pike,  349. 
Lcno  V.  Pike,  2  Pike,  14.  And  the  exceptions  to  the  opinion  of  the  court  must  be  reserved 
during  the  trial,  and  the  bill  of  exceptions  must  state  that  the  transaction  occurred  during 
the  trial.  lb.  But  the  bill  maybe  signed  after  judgment,  during  the  term.  Bgrdv.  Tucker, 
3  Pike,  451.  Where  it  appears  from  the  bill  of  exceptions,  that  they  were  taken  during  the 
trial,  and  on  overruling  a  motion  for  a  new  trial,  they  arc  a  part  of  the  record,  and  the  fact 
that  they  were  so  taken  cannot  be  controverted,  although  they  were  not  reduced  to  writing 
until  nine  days  afterwards.  The  time  is  not  unreasonal)le  for  reducing  them  to  writing. 
M'Donald  v.  Fuulkncr,  2  Pike,  472.  In  Tennessee,  where  an  appeal  is  taken,  the  bill  of  ex- 
ceptions must  be  made  out  before  the  adjournment  of  the  court,  and  no  order  can  be  made 
that  it  be  taken  at  a  subsequent  term,  whether  general  or  special.  Staggs  v.  The  State,  3 
Humph.  372. 
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murrer  to  evidence  tendered ;  the  allegations  of  counsel,  respecting  the 
competency  of  the  witness,  the  admissibility  of  the  evidence,  or  the  legal 

effect  of  it,  &c. ;  the  opinion  and  direction  of  the  court  or  judge 
[  *864  ]  thereon ;    the  verdict  *of  the  jury ;    and  the  exception  of  the 

counsel,  to  the  opinion  given. (a)  And  where  the  bill  of  exceptions 
respects  the  legal  effect  of  evidence,  the  conclusion  is  as  follows:  "And 
inasmuch  as  the  said  several  matters,  so  produced  and  given  in  evidence 
for  the  party  objecting,  and  by  his  counsel  objected,  and  insisted  on,  do 
not  appear  by  the  record  of  the  verdict  aforesaid,  the  said  counsel  did  then 
and  there  propose  their  aforesaid  exception  to  the  opinion  of  the  judge, 
and  requested  him  to  put  his  seal  to  this  bill  of  exceptions,  containing  the 
said  several  matters  so  produced,  and  given  in  evidence  for  the  party  ob- 
jecting as  aforesaid,  according  to  the  form  of  the  statute  in  such  case  made 
and  provided ;  and  thereupon  the  aforesaid  judge,  at  the  request  of  the 
said  counsel  for  the  party  objecting,  did  put  his  seal  to  this  bill  of  ex- 

(a)  For  precedents  of  bills  of  exceptions,  as  to  the  legal  effect  of  the  whole  of  the  evidence, 
see  Brownl.  129.  Money  ^  others  v.  Leech,  Bui.  Ni.  Pri.  317;  and  Fabrigas  v.  Mostyn,  XI. 
Stat.  Tri.  187,8.  Append.  Chap.  XXXVIL.  g  59.  And  for  precedents  of  a  bill  of  exceptions, 
as  to  the  legal  effect  of  evidence  in  support  of  n,  particular  ftict,  see  Brownl.  131 ;  and  as  to 
a  witness  being  bound  to  answer  a  question  tending  to  disgrace  him,  see  Append.  Chap. 
XXXVIL  I  61. 

In  Missouri,  exceptions  to  the  opinion  of  the  court  must  be  taken  in  the  progress  of  the 
trial,  and  not  afterwards.  Randolph  v.  Alsey,  8  Mis.  656.  And  they  cannot  be  tendered 
and  signed  at  a  term  subsequent  to  the  trial,  without  the  consent  of  the  opposite  party. 
Pomeroy  v.  Selmes,  8  Mis.  727. 

In  error  on  a  bill  the  Supreme  Court  will  grant  a  writ,  ordering  the  judges  of  the  court 
below  to  come  in,  and  confess  or  deny  their  seals,  and  that  in  the  meantime  all  proceedings 
by  the  defendant  be  stayed.  Pomroy  v.  Preston,  2  Caines,  373.  And  when  the  judge  of  the 
inferior  court  comes  into  the  Supreme  Court  to  confess  or  deny  his  seal,  the  only  question 
that  can  be  asked  him  is,  "is  this  your  seal  or  not,  put  to  this  bill  of  exceptions  ?''  Any  ques- 
tions as  to  the  proceedings  below  are  inadmissible.  Croswell  v.  Byrnes,  9  Johns,  288. 
Where  a  bill  is  part  of  the  record,  and  comes  up  with  it  on  a  writ  of  error,  it  is  not  neces- 
sary to  call  the  judge  to  acknowledge  his  seal  to  the  bill ;  but  where  the  bill  of  exceptions 
is  not  tacked  to  the  record,  such  an  acknowledgment  may  be  proper.  Clarke  v.  Mussel,  3 
Dall.  419,  note.  And  the  court  may  at  any  time  during  the  term,  supply  a  defect  or  omis- 
sion by  statement  on  the  record.  Givens  v.  Bradley,  3  Bibb.  195.  A  mandamus  is  the  proper 
mode  to  compel  such  court  to  amend  a  bill  according  to  the  truth  of  the  case.  Sikes  v. 
Ransom,  6  Johns,  279.  5  Wend.  132,  n.  It  lies  to  a  circuit  judge  and  to  the  Common  Pleas, 
to  compel  them  in  a  proper  case  to  seal  a  bill  of  exceptions.  Dclavan  v.  Boardman,  5  Wend. 
132.  Peoples.  Judges,  ^c.,\  GMUQS,b\\.  Pomeroy  y.  Preston,  2  Gaines,  3l3.  Stater.  Todd, 
4  Ham.  351.  But  will  not  be  granted  if  it  appears  from  the  affidavits  that  the  bill  of  ex- 
ceptions is  untrue  ;  and  the  relator  shall  in  such  case  pay  costs  to  the  defendants.  Coburn 
V.  Murray,  2  Greenl.  336.  People  v.  Judges,  ^c,  2  Johns.  Cas.  118.  And  the  presentation 
should  be  regularly  made ;  thus,  where  on  the  return  to  an  alternative  mandamus  it  appeared 
that  the  bill  was  not  tendered  to  the  judges  at  the  trial,  but  afterwards  was  presented  to 
them  individually  at  different  times  after  the  court  had  adjourned,  a  peremptory  mandamus 
was  refused.  Midberry  v.  Collins,  9  Johns.  345.  Or  if  the  bill  was  not  settled  on  proper 
notice  to  the  adverse  party,  no  mandamus  will  lie  to  the  court  to  execute  it.  Sheperd  v. 
}Vhiie,  3  Cow.  32.  Or  if  it  is  presented  at  too  late  a  day,  the  court  will  not  order  a  judge 
to  sign  it,  he  having  corrected  and  settled  a  different  bill  as  correctly  as  his  means  would  al- 
low. Ex  parte  Bradstreet,  4  Pet.  102.  It  is  said  to  be  a  reprehensible  practice,  to  present  a 
bill  to  a  judge  at  a  distant  day  from  the  trial,  or  for  him  to  settle  it  from  memory  at  such 
day.     lb. 

Where  a  judge  refused  to  sign  a  bill  of  exceptions,  and  also  to  obey  a  mandamus  from 
the  Supreme  Court,  to  sign  the  bill,  and  he  was  attached  for  a  contempt,  whereupon  he  re- 
signed his  office,  a  motion  that  the  bill  be  taken  and  considered  as  true  and  be  allowed  the 
same  effect  as  though  signed  and  sealed,  was  granted,  the  correctness  of  the  bill  not  being 
denied.  Bristol  v.  Phillips,  3  Scam.  287.  But  where  bills  of  exceptions  have  been  fraudu- 
lently obtained,  or  sealed  irregularly,  improvidently,  or  in  clear  violation  of  a  plain  rule  of 
law,  the  court  to  which  the  writ  of  error  has  been  returned,  will  quash  them.  Wilson  v. 
Moore,  4  Harr.,  N.  J.,  Rep.  186. 
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ceptions,  pursuant  to  the  aforesaid  statute  in  such  case  made  and  provided, 

on  the day  of in  the year  of  the  reign,  kc.'\b)     Upon  an 

exception  taken  in  a  bill  of  exceptions,  in  which  the  whole  evidence  was 
set  out,  that  the  evidence  for  the  defendant  was  sufficient  to  entitle  him  to 
a  verdict,  and  to  bar  the  plaintiff's  claim ;  a  court  of  error  may  look  to 
the  whole  evidence  on  both  sides,  to  sec  whether  the  verdict  for  the  plain- 
tifl'  was  sustained  by  the  evidence. (c) 

On  tendering  the  bill,  if  the  exceptions  therein  are  truly  stated,  the 
judges  ought  to  set  their  seals,  in  testimony  that  such  exceptions  were  taken 
at  the  trial ;  but  if  the  bill  contain  matters  ftilse,  or  untruly  stated,  or 
matters  wherein  the  party  was  not  overruled,  the  judges  are  not  obliged 
to  affix  their  seals ;  for  that  would  be  to  command  them  to  attest  a  falsi- 
ty,((7)  If  the  judges  refuse  to  sign  the  bill  of  exceptions,  the  party  grieved 
may  have  a  writ,  grounded  upon  the  statute,  commanding  them  to  put 
their  seals,  juxta  formam  statuti,[e)  &c.  This  writ  contains  a  surmise  of 
an  exception  taken  and  over-ruled,  and  commands  the  justices,  that  if  it 
be  80,  they  put  their  seals ;(/)  upon  which,  if  it  be  returned  quod  nan  ita 
est,  an  action  lies  for  a  false  return,  and  thereupon  the  surmise  will  be  tried, 
and  if  found  to  be  so,  damages  will  be  given ;  and  upon  such  recovery, 
there  issues  a  peremptory  writ.((/) 

When  the  bill  of  exceptions  is  sealed,  the  truth  of  the  facts  contained  in  it 
cannot  afterwards  be  disputed.(7i)  And  judgment  being  entered,  a  writ  of 
error  is  brought,  to  move  the  proceedings  into  the  court  above :  for  a  bill 
of  exceptions  is  only  to  be  made  use  of  upon  a  writ  of  error  ;(2) 
*and  therefore,  where  a  writ  of  error  will  not  lie,  there  can  be  [  *865  ] 
no  bill  of  exceptions. (rt)  And  a  bill  of  exceptions  being  no  part 
of  the  record  in  the  court  below,  is  not  to  be  included  in  the  taxation  of 
costs  there.(55)  Upon  the  retui'n  of  the  writ  of  error,  the  judge  is  called 
upon  by  writ,  either  to  confess  or  deny  his  seal  ;(cc)  and  if  he  confess  it, 
the  proceedings  being  entered  of  record,  the  party  assigns  error  ',{dd)  If 
the  judge  deny  his  seal,  the  plaintiff  in  the  writ  of  error  may  take  issue 
thereupon,  and  prove  it  by  witnesses. (ee)  On  a  writ  of  error  from  the  court 
of  King's  Bench  in  Ireland,  the  proper  mode  is  to  send  a  writ  from  this 
country  to  the  chief-justice  of  that  court,  to  take  the  acknowledgment  of 
the  seal  of  the  judge  at  nisi  p7'ius.{ff) 

The  judgment  on  the  writ  of  error,  as  in  other  cases,  is  either  that  the 
former  judgment  be  affirmed  or  reversed.     If  it  be  reversed,  a  venire  de 

(b)  Bui.  Ni.  Pri.  317. 

(c)  1  Younge  &  J.  4.  Sed  qucere,  -vrhcther  an  objection  can  be  raised  to  evidence,  to  which 
no  exception  has  been  taken  by  the  bill?  Id.  ib. 

(d)  Show.  P.  C.  120. 

\e)  2  Inst.  427.     Bui.  Ni.  Pri.  316;  but  see  1  Madd.  Chan.  15,  16. 

(/)  Reg.  Brev.  182. 

(ff)  2  Inst.  427. 

(h)  Show.  P.  C.  120. 

(/)  But  see  2  Inst.  427,  by  which  it  seems,  that  a  bill  of  exceptions  may  be  also  used  on 
a  writ  of  false  judgment  from  the  county  or  hundred  courts,  or  from  the  court  baron. 

(a)  1  Salk.  284.  Rez  v.  Inhabitant  of  Preston,  Bui.  Ni.  Pri.  316.  1  Blac.  Rep.  679. 
Cowp.  501  ;  but  see  2  Lev.  236. 

(bb)   1  Bos.  &  Pul.  32. 

he)  East.  Ent.  293,  b.     3  Bur.  1693.     1  Blac.  Rep.  556,  S.  C. 

(dd)  1  Lutw.  905,  6.  And,  for  assignments  of,  and  other  proceedings  in  error,  on  bills  of 
exception,  see  Append.  Chap.  XLIV.  3  73,  4;  83,  106,  7. 

(e()  2  Inst.  428. 

(/)  Barry  v.  Nugent,  in  Error,  M.  23  Geo.  III.  K.  B.;  and  see  Cowp.  501. 
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novo  issues  ;  which  must  be  made  returnable  in  the  King's  Bench,  although 
the  judgment  was  given  in  the  Common  Pleas. ((/f/) 

A  deiiiurrer  to  evidence  is  a  proceeding,  by  which  the  judges  of  the 
court  in  which  the  action  is  depending,  are  called  upon  to  declare  what  the 
law  is,  upon  the  facts  shown  in  evidence,  analogous  to  the  demurrer  upon 
facts  alleged  in  pleading.(7t7i)[A]  The  reason  for  demurring  to  evidence  is, 
that  the  jury,  if  they  please,  may  refuse  to  find  a  special  verdict,  and  then 
the  facts  never  appear  on  the  record  :{{i)  And  the  question  upon  a  demurrer 
being,  whether  the  evidence  offered  be  sufficient  to  maintain  the  issue,  the 
party,  on  such  demurrer,  cannot  take  advantage  of  any  objection,  to  the 
pleadings. (^)     A  demurrer  to  evidence  is  not  allowed  in  the  king's  case; 

(ffg)  3  Diirnf.  &  East,  36. 

(hk)  2  H.  Blac.  205;  and  see  3  Salk.  122.     4  Bac.  Abr.  136.    3  Blac.  Com.  372.    2  Barn. 
&Cres.  445.     1  Car.  &  P.  240,  (a).     Append.  Chap.  XXXVII.  ?  55,  &c. 
(ii)  Per  Buller,  J.  Doug.  134.  (k)  Doug.  218. 

[a]  "A  demurrer  to  evidence  is  a  proceeding  by  which  the  judges,  whose  province  it  is 
to  answer  to  all  questions  of  law,  are  called  upon  to  declare  what  the  law  is  upon  the  facts 
shown  in  evidence,  analogous  to  the  demurrer  upon  facts  alleged  in  pleading.  For  if  the 
party  wishes  to  withdraw  from  tlie  jury  the  application  of  the  law  to  the  fact,  and  all  con- 
sideration of  what  the  law  is  upon  the  fact,  he  then  demurs  in  law,  upon  the  evidence ;  the 
effect  of  which  is  to  take  from  the  jury,  and  to  refer  to  the  judge,  tlae  application  of  the  law 
to  the  fact. 

"Where  the  court  is  asked  to  direct  the  jury  to  disregard  the  testimony  of  a  particular 
witness,  it  is  the  duty  of  the  court  to  compel  a  demurrer  by  the  party  so  applying,  or  else  to 
permit  the  opposite  party  to  address  the  jurj% 

"The  demurrer  to  evidence  originally  grew  out  of  necessity,  and  fell  into  disuse  only  when 
the  increasing  liberality  of  the  English  judges  in  granting  new  trials,  afforded  a  more  con- 
venient method  of  obtaining  the  judgments  of  the  superior  courts,  at  Westminster.  With 
us,  there  is  perhaps  some  reason  why  it  should  be  retained  and  even  encouraged,  inasmuch 
as  the  opinion  of  the  court  in  the  last  resort  cannot  be  had  on  a  motion  for  a  new  trial  in 
the  Common  Pleas. 

"  As  it  is  the  peculiar  province  of  the  jury  to  ascertain  the  truth  of  facts  and  the  credibility 
of  witnesses,  the  party  ought  not  to  be  allowed  by  a  demurrer  to  evidence,  or  any  other 
means,  to  take  that  province  from  them,  and  draw  such  questions,  ad  aliud  examen.  The  rule 
therefore,  is,  that  the  demurrer  must  admit  the  truth  of  all  facts  which  the  jury  might  find 
in  favour  of  the  other  party  upon  the  evidence  laid  before  them,  whatever  the  nature  of  that 
evidence  may  be,  whether  of  record,  or  in  writing,  or  by  parol.  Where  the  evidence  is  written 
and  where,  though  parol,  it  is  certain  the  party  who  offers  it  must  join  in  the  demurrer,  or 
waive  testimony,  if  the  plaintiff  refuse  to  join  in  demurrer,  except  on  terms  which  the  court 
disapproves,  the  plaintiff's  evidence  must  be  considered  as  withdrawn,  and  the  jury  must 
find  a  verdict  for  the  defendant.  But  where  the  evidence  is  uncertain  or  circumstantial,  the 
party  by  whom  it  is  offered  may  specify  the  facts  which  he  wishes  to  be  expressly  admitted 
before  he  joins  in  the  demurrer.  The  judge  must  decide  upon  that  matter,  and  every  fact 
should  be  admitted,  which  the  evidence  conduces  to  prove,  though  but  in  a  slight  degree. 
So,  if  the  evidence  conflict,  the  party  demurring  must  admit  that  of  his  adversary  to  be  true 
so  far  as  it  conflicts  with  his  own.  So,  if  the  plaintiff  call  several  witnesses  to  prove  the 
same  transaction,  some  of  whom  testify  unfavourably  to  him  and  others  in  his  favour,  the 
defendant,  by  demurring  to  the  evidence,  admits  that  the  latter  have  told  the  truth,  and  so 
the  court  must  take  it,  though  the  jury  would  have  believed  the  former.  So,  if  one  fact 
tends  to  the  induction  of  another,  the  last  fact  should  also  be  admitted.  Under  these  re- 
strictions it  is  the  right  of  the  party  demurring  to  insist  on  the  demurrer  being  joined. 
Where  there  is  parol  evidence  of  a  fact,  which  is  not  evidence  of  any  other  fact,  but  itself 
a  substantive  ingredient  in  the  case,  a  party  may  be  required  to  join  in  demurrer.  It  is  the 
duty  of  the  judge  to  be  liberal  in  directing  the  admission  of  facts,  and  if  he  err  in  judgment 
it  will  be  good  cause  for  the  court  in  bank  to  order  a  venire  facias  de  novo.  The  court  will 
also,  on  the  argument  of  the  demurrer,  make  every  inference  of  fact  in  favour  of  the  party 
offering  the  evidence  which  the  evidence  warrants,  and  which  the  jury  might  with  the  least 
degree  of  propriety  have  inferred ;  but  they  ought  not  to  make  forced  inferences  ;  or  if  upon 
consideration  of  the  record  the  court  should  be  of  opinion  that  there  are  not  facts  suflScient 
to  warrant  a  judgment,  they  may  order  a  venire  de  novo."    1  Trou.  &  Haley's  Pract.  509,  3  Ed. 
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and  therefore  if  a  doubt  arise,  upon  the  effect  of  the  evidence,  the  judge 
must  direct  the  jury  to  find  the  matter  specially.(?) 

If  a  matter  of  record,  or  other  matter  in  ivritimj,  be  offered  in  evidence, 
to  maintain  an  issue  joined  between  tiic  parties,  all  the  books  agree,  that 
the  adverse  party  may  insist  upon  the  jury  being  discharged  from  giving  a 
verdict,  by  demurring  to  the  evidence,  and  obliging  the  party  offering  the 
same  to  join  in  demurrer,  or  waive  the  evidence  :(w)  and  the  reason  given 
for  it  is,  that  there  cannot  be  any  variance  of  matter  in  writing.(«)  The 
books  also  agree,  that  '\i  jjarol  evidence  be  offered,  and  the  adverse  party 
demur,  he  "who  offers  the  evidence  may  join  in  demurrer,  if  he  will.  But 
the  language  of  the  old  books  is  very  indistinct  upon  the  ques- 
tion, *whether  the  party  offering  parol  evidence  shall  be  obliged  [  *866  ] 
to  join  in  demurrer.  In  a  late  case,(a)  which  came  before  the 
House  of  Lords,  it  was  observed,  in  delivering  the  opinion  of  the  judges, 
that  2)arol  evidence  is  sometimes  certain,  and  no  more  admitting  of  any 
variance  than  a  matter  in  writing;  but  it  is  also  often  loose  and  indeter- 
minate, often  circumstantial.  The  reason  for  obliging  the  party  offering 
evidence  in  writing  to  join  in  demurrer,  applies  to  the  first  sort  of  parol 
evidence ;  but  it  does  not  apply  to  parol  evidence  that  is  loose  and  inde- 
terminate, which  may  be  urged  with  more  or  less  effect  to  a  jury ;  and 
least  of  all,  will  it  apply  to  evidence  of  circumstances,  which  evidence  is 
meant  to  operate  beyond  the  proof  of  the  existence  of  those  circumstances, 
and  to  conduce  to  the  proof  of  the  existence  of  other  facts.  In  such  cases 
however,  if  the  party  who  demurs  will  admit  the  evidence  of  the  fact, 
which  evidence  is  loose  and  indeterminate,  or,  in  the  case  of  circumstan- 
tial evidence,  if  he  will  admit  the  existence  of  the  fact  which  the  circum- 
stances offered  in  evidence  conduce  to  prove,  there  will  then  be  no  more 
variance  in  this  parol  evidence,  than  in  a  matter  in  writing ;  and  in  such 
case  the  party  shall  be  allowed  to  demur,  and  liis  adversary  must  join  in 
demurrer.  But  on  a  demurrer  to  circumstantial  evidence,  unless  the 
party  demurring  will  distinctly  admit  upon  the  record,  every  fact  and 
every  conclusion  which  the  evidence  offered  conduces  to  prove,  it  is  not 
competent  for  him  to  insist  upon  the  jury  being  discharged  from  giving  a 
verdict,  by  demurring  to  the  evidence,  and  obliging  the  party  offering  it 
to  join  in  demurrer  ;(6)  though,  if  the  party  offering  the  evidence  consent 
to  waive  the  objection,  and  join  in  demurrer,  every  fact  is  to  be  considered 
by  the  court  as  admitted,  which  the  jury  could  infer  in  his  favour,  from 
the  evidence  demurred  to:(c)  And  the  court  will,  if  they  can,  give  judg- 
ment upon  such  evidence  ;(c)  but  otherwise  a  venire  de  novo  must  be 
awarded. (fZ) 

The  whole  operation  of  entering  the  matter  upon  record,  and  conduct- 
ing a  demurrer  to  evidence,  is  and  ought  to  be  under  the  direction  and 
control  of  the  court,  upon  a  trial  at  bar,  or  of  the  judge  at  nisi prius  ;{e) 
subject  however  to  an  appeal,  by  a  bill  of  exceptions,  if  the  demurrer  be 
refused.(/)  And  where  a  demurrer  to  evidence  is  allowed,  it  is  usual  for 
the  court  or  judge  to  give  orders  to  the  associate,  to  take  a  note  of  the 

(l)  Co.  Lit.  72.     5  Co.  104.  (m)  2  H.  Blac.  20G. 

?n)  Cro.  Eliz.  752.     5  Co.  104,  S.  C. 

(ff)   Gibson  .j-  Johnson  v.  Hunter,  2  H.  Blac.  187. 

(b)  III.  ibid.;  and  see  Aleyn,  18  Sty.  Rep.  22,  34,  S.  C. 

(c)  Doug.  119.  ((/)  2  H.  Blac.  209. 

(e)  2  li.  Blac.  208.  (/)  Id.  ibid.    Cro.  Car.  341. 
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t?estimony ;  wliicli  is  signed  by  the  counsel  on  both  sides,  and  the  demurrer 
is  affixed  to  the  postea.{g)  Upon  a  demurrer  to  evidence,  we  have  seen, 
the  damages  may  be  assessed  conditionally  by  the  principal  jury,  before 
they  are  discharged;   or  they  may  be  assessed  by  another  jury,  upon  a 

writ  of  inquiry,  after  the  demurrer  is  determined  :(7i)  And  it  is 
[  *867  ]  said  to  be  the  most  *usual  course,  when  there  is  a  demurrer  to 

evidence,  to  discharge  the  jury  without  further  inquiry. («) 


The  evidence  being  gone  through,  and  summed  up  by  the  judge,  the 
jury,  if  they  think  proper,  may  ivithdraiv  from  the  bar,  to  deliberate  on 
their  verdict.  And  they  are  allowed  to  take  with  them,  by  leave  of  the 
court,  letters  patent,  and  deeds  under  seal,  and  the  exemplification  of  wit- 
nesses in  Chancery,  if  dead ;  but  writings  or  books  which  are  not  under 
seal,  ought  not  to  be  delivered  to  the  jurors,  without  the  assent  of  both 
parties, (i)  nor  any  evidence  but  what  was  shown  to  the  court. (c)  If  the 
jury  take  with  them  patents,  deeds,  &c.  without  leave  of  the  court,  or 
writings  not  under  seal,  books,  &c.  which  have  been  given  in  evidence, 
without  the  assent  of  both  parties,  this,  however  irregular,  will  not  avoid 
the  verdict,  though  they  be  taken  by  the  delivery  of  the  party  for  whom  the 
verdict  was  given  :(c?)  So,  though  one  of  the  jury  show  a  writing,  which 
was  not  given  in  evidence,  to  his  companions. (c)  But  if  the  party  for 
whom  the  verdict  is  given,  or  any  for  him,  deliver  to  the  jury,  after  they 
are  gone  from  the  bar,  a  letter  or  other  writing  not  given  in  evidence,  it 
will  avoid  the  verdict :(/)  And  so,  if  they  examine  witnesses  by  them- 
selves who  were  examined  before,  though  to  the  same  evidence  as  was 
given  in  court. (^^)  But  they  may  comeback  into  court,  to  hear  the  evi 
denee  of  a  thing  whereof  they  are  in  doubt. (7(/i)  The  objection  in  these 
cases  must  be  returaed  upon  the  postea,  or  made  parcel  of  the  record ; 
otherwise  it  will  not  be  a  ground  for  staying  judgment,  or  bringing  a  writ 
of  error. (e) 

When  the  jury  have  agreed,  they  return  to  the  bar :  but  before  they  gave 
their  verdict,  it  was  formerly  usual  to  call  or  demand  the  plaintiff,  in  order 
to  answer  to  the  amercement,  to  which  by  the  old  law  he  was  liable,  in  case 
he  failed  in  his  suit;(^)  and  it  is  now  usual  to  call  him,  whenever  he  is  un- 
able to  make  out  his  case,  either  by  reason  of  his  not  adducing  evidence 
in  support  of  it,  or  evidence  arising  in  the  proper  county :  And  if  it  be  clear 
that,  in  point  of  law,  the  action  will  not  lie,  the  judge  at  7iisi  pt'ius  will 
nonsuit  the  plaintiff,  although  the  objection  appear  on  the  record,  and  might 
be  taken  advantage  of  by  motion  in  arrest  of  judgment,  or  on  a  writ  of 
error.(Z)  But  where  the  case  turns  on  a  question  of  fact,  it  ought  to  be  sub- 
mitted to  the  jury,  unless  the  plaintiff's  counsel  expressly  assent  to  his 
being  nonsuited  ;(w)  a  mere  tacit  acquiescence  not  being  it  seems  suffi- 

(g)  Bill.  Ni.  Pri.  313 ;  and  see  Append.  Chap.  XXXVII.  §  55. 
(h)  A?ite,  575.     Plowd.  410.     1  Ld.  Raj-ni.  CO.     Doug.  222. 

(a)  Cro.  Car.  143.     Ante,  575;  and  see  Append.  Chap.  XXXVII.  §  57. 

(b)  Cro.  Eliz.  411.  (c)  2  Rol.  Abr.  686. 
(d)  Cro.  Eliz.  411 ;  and  see  2  Salk.  645.  (/)  Cro.  Eliz.  616. 

(/)  Co.  Lit.  227,  b.  (ffff)  Cro.  Eliz.  411,  12. 

(hh)  2  Rol.  Abr.  676.  (i)  Cro.  Eliz.  616:  and  see  Bui.  Ni.  Pri.  308. 

(k)  3  Blac.  Com.  376.  (l)   1  Campb.  256  ;  and  see  9^Price,  234,  296. 
(?«)  See  note  (?«),  next  page. 
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cicnt.(w)    And  it  seems,  that  if  tlie  counsel  for  a  plaintiff  do  not 
mean  to  *submit  to  bo  nonsuited,  they  should  intimate  their  dissent  [  *868  ] 
to  the  judge,  on  his  expressing  himself  of  opinion  that  the  plaintiff 
ought  to  be  called. (rt)    The  cases  in  which  it  is  necessary  that  the  evidence 
should  arise  in  a  particular  county,  are  either  when  the  action  is  in  itself 
local,  or  made  so  by  act  of  parliament,  as  in  actions  upon  penal  statutes, 
kc. ;  or  when,  upon  a  motion  to  change  or  retain  the  venue,  tlie  plaintiff 
undertakes  to  give  material  evidence  in  the  county  where  the  action  was 
brought  :(li)  And  there  is  this  advantage  attending  a  nonsuit ;  tliat  the  plain- 
tiff, though  subject  to  the  payment  of  costs,  may  afterwards  bring  another 
action  for  the  same  cause,  which  he  cannot  do  after  a  verdict  against  liim. 
It  was  formerly  holden,  that  after  a  plea  of  tender,  the  plaintiff  could 
not  be  nonsuited  ;(c)  and  it  was  doubted  whether  there  could  be  a  nonsuit, 
after  payment  of  money  into  court  :(r7)  But  it  is  now  settled,  that  he  may 
be  nonsuited,  after  a  plea  of  tender, (c)  or  paying  money  into  court. (/) 
And  though  the  practice  was  formerly  otherwise,((/)  yet  it  is  now  holden, 
that  after  judgment  by  default  against  one  of  two  defendants,  the  plain- 
tiff may  elect  to  be  nonsuited,  upon  the  trial  of  an  issue  joined  by  the 
other  defendant. (/i)     So,  he  may  be  nonsuited  in  scire  facias,  as  well  as  in 
other  actions.(«)     The  king,  however,  cannot  be  nonsuited ;  because  he  is 
supposed  to  be  always  present  in  court. (Z:)     And  a  nonsuit,  it  is  said,  can 
only  be  at  the  instance  of  the  defendant ;  therefore,  wdiere  the  cause  at 
nisi  jJi'ius  was  called  on,  and  jury  sworn,  but  no  counsel,  attorneys,  par- 
ties or  witnesses  appeared  on  either  side,  the  judge  held,  that  the  only 
way  was  to  discharge  the  jury ;    for  nobody  has  a  right  to  demand  the 
plaintiff  but  the  defendant,  and  the  defendant  not  demanding  him,  the 
judge  could  not  order  him  to  be  called.(Z)    But  the  plaintiff  it  seems  may 
be  nonsuited  in  an  undefended  cause,  if  he  do  not  make  out  a  proper  case, 
or  for  a  variance,(/«)  &c.     And  where  the  cause  was  undefended  at  nisi 
prills,  and  the  judge  directed  a  nonsuit,  with  liberty  for  the  plaintiff  to 
move  to  enter  a  verdict,  the  court  may  order  a  verdict  to  be  entered  ac- 
cordingly for  the  plaintiff. (>?)     When  a  cause  is  carried  down  hj  jJroviso, 
and  the  plaintiff  does  not  appear  at  the  trial,  he  should  be  nonsuited  ;(o) 
but  where  a  verdict  in  such  case  was  taken  for  the  defendants  by  mistake, 
instead  of  a  nonsuit,  the  court,  though  this  was  irregular,  would  not  per- 
mit the  plaintiff  to  set  it  aside,  unless  he  would  consent  to  a  nonsuit  being 
entered.(^)     In  replevin,  Avhere  the  plaintiff  does  not  appear,  the  de- 

(m)  9  Price,  291;  and  see  2  Barn.  &  Cres.  G93.  4  Barn.  &  Cres.  21  ;  but  see  G  Barn.  & 
Cres.  225. 

(a)  13  Price,  222.  M'Clel.  69,  S.  C. 

(b)  2  Blac.  Rep.  1036;  but  see  2  Durnf.  &  East,  281. 

(c)  1  Campb.  327. 

(d)  III.  in  7iolis.     Ante,  624. 

(e)  3  Bing.  290.     2  Car.  &  P.  85,  S.C;  and  see  the  notes  on  1  Campb.  327. 
(/)  Ante,  624,  5. 

{ff)  3  Durnf.  &  East,  662  ;  and  see  1  Bur.  358.     Cowp.  483.     Ante,  459,  762. 

(/()  5  Barn  &  Cres.  178.  7  Dowl.  &  Ryl.  G19,  S.  C. ;  and  see  5  Barn.  &  Cres.  768.  8  Dowl. 
&  Ryl.  592,  S.  C. 

(t)  1  Camp.  484. 

(k)  Com.  Dig.  tit.  Pleader,  X.  3.  (l)  1  Str.  267 ;  and  see  2  Str.  1117. 

im)  3  Taunt.  81.     Append.  Chap.  XXXIX.  g  26,  &c. 

(n)  4  Barn.  &  Aid.  413  ;  and  see  1  Man.  <fc  Ryl.  261,  (a). 

(o)  2  Wms.  Saund.  5  Ed.  336,  b.     Ante,  762. 

(p)  1  Barn.  &  Cres.  110.  2  Dowl.  &  Ryl.  221,  S.  C. ;  and  see  1  Barn,  k  Cres.  94.  2  Dowl. 
&  Ryl.  198,  S.  C. 


^58  OF  VERDICT  AND  DAMAGES. 

[  *869  ]  fendant  cannot  take  *a  verdict,  though  the  record  be  brought 
down  by  the  latter,  but  a  nonsuit  must  be  entered. (aa) 
The  phiintiff  is  in  no  case  compelhible  to  be  nonsuited  •,{bh)  and  there- 
fore, if  he  insist  upon  the  matter  being  left  to  the  jury,  they  must  give  in 
their  verdict,  which  is  general  or  special.  A  general  verdict  is  a  finding 
by  the  jury,  in  the  terms  of  the  issue  or  issues  referred  to  them  ;  and  it  is 
either  wdiolly,  or  in  part,  for  the  plaintiff,  or  for  the  defendant.  Where 
the  declaration  contained  thirty  counts,  on  fifteen  bills  of  exchange,  the 
judge  at  nisi  jjrius  refused  to  compel  the  plaintiff  to  select  fifteen  of  the 
counts,  on  which  to  take  his  verdict  :(c)  But,  on  a  general  verdict,  the  court 
of  Common  Pleas  will  compel  a  plaintiff  to  elect,  in  the  term  after  the 
trial,  on  what  count  he  will  enter  it  up.((i)  Where  an  avowant  stated, 
that  the  plaintiff  held  the  premises  at  a  certain  yearly  rent,  and  the  plain- 
tiff pleaded,  first,  non  te7iuit,  and  secondly,  riens  en  arrere,  and  the  first 
plea  was  found  for  the  plaintiff;  the  court  held,  that  the  second  plea  there- 
i)y  became  immaterial,  and  that  the  proper  course  was  to  discharge  the 
jury  from  finding  any  verdict  upon  it ;  but  that  if  any  verdict  was  found, 
it  must  be  entered  for  the  plaintiff.(c)  So,  where  the  declaration  in  assump- 
,nt  consisted  of  twenty  counts,  twelve  of  which  were  special,  and  the  de- 
fendant pleaded  the  general  issue  and  statute  of  limitations  to  the  whole 
declaration,  and  a  set  off  to  the  last  eight  counts  ;  and  it  appeared  by  the 
record,  that  the  jury  found  a  verdict  for  the  plaintiffs,  on  the  twelve  spe- 
cial counts,  on  the  general  issue  and  statute  of  limitations,  and  for  the 
defendants  on  the  remaining  eight  counts,  on  the  general  issue  ;  and  that 
the  jury  were  discharged  from  giving  any  verdict  on  the  plea  of  set  off, 
or  statute  of  limitations,  as  to  the  last  eight  counts ;  the  court,  consider- 
ing the  issues  joined  on  these  pleas  as  immaterial,  refused  to  reverse,  on 
error,  the  judgment  for  the  plaintiff:  although  it  was  objected,  that  the 
discharge  of  the  jury  was  not  stated  on  the  record  to  be  with  the  consent 
of  the  parties  :  And  as  it  did  not  appear  on  the  record,  that  there  was  any 
bill  of  exceptions,  or  motion  for  a  new  trial,  or  in  arrest  of  judgment,  the 
(iourt  of  error  presumed,  that  all  which  was  stated  on  the  record  to  have 
l.'een  done,  was  rightly  done.(/)  In  assumpsit  against  several  defendants 
as  executors,  wath  a  plea  of  ne  unques  executors,  the  plaintiff  may  have  a 
verdict  against  the  real  executor,  on  the  counts  laying  the  promises  by 
the  testator,  and  the  other  defendants  must  be  discharged.  1  Moody 
k  M.  146. 


On  a  verdict  for  the  plaintiff,  the  jury  should  regularly  assess  the  damages : 
And  they  may  also  be  assessed  on  a  nonsuit,(^)  or  verdict  for  the  defend- 

(aa)  Ry.  &  Mo.  357. 

{hb)  2  Durnf.  &  East,  281.  14  East,  239;  and  see  13  Price,  222.  M'Clel.  69,  S.  C.  1 
:Man.  &  Rvl.  261,  {a). 

(c)  2  Stark.  Ni.  Pri.  442. 

\d)  5  Tauut.  36 ;  and  see  1  Bing.  100.  7  Moore,  427,  S.  C.  13  Price,  499,  where,  in  as- 
sumpsit on  a  bill  of  exchange,  with  the  common  money  counts,  the  court,  under  particular 
circumstances,  allowed  the  verdict  to  be  entered  on  the  latter  counts  only,  with  a  view  to  a 
suggestion,  to  deprive  the  plaintiff  of  his  costs,  on  the  London  court  of  conscience  act. 

(e)  2  Barn.  &  Aid.  546. 

(/)  3  Bing.  381 ;  and  see  Barnes,  54;  461,  2.  1  Wils.  44.  2  Barn.  &  Aid.  546.  Com. 
Dig.  tit.  Pleader,  S.  26. 

[g)  Comb.  11.     5  Mod.  76. 
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ant,  in  replevin  :{h)  But  if  the  plaintiff  be  nonsuited  on  the  trial  of 
*an  issue  in  another  action,  he  cannot  have  contingent  damages  [  *870  ] 
assessed  for  him  on  a  demurrer. («)  Damajjes  are  a  pecuniary 
compensation  for  an  injury;  and  may  be  recovered  in  every ^;t'r«o« abaction 
that  lies  at  common  law  :  But  in  an  action  for  a  penalty  given  by  statute  to 
a  common  informer,  they  arc  not  recoverable  ;(6)  nor  for  delay  of  execution, 
in  a  scire  facias  founded  on  the  statute  of  Westm.  2.  c.  45.(cc')  In  actions 
purely  real^  no  damages  are  recoverable,((Z)  as  in  a  writ  of  right,  &c. ;  but 
damages  may  be  recovered  in  actions  of  a  mixed  nature,  as  in  ejectment,{e) 
or  in  an  assize,  or  writ  of  entry  in  nature  of  an  assize,  of  novel  disseisin, 
against  the  disseisor :(/)  And,  by  the  statute  of  Gloucester,  (6  Edw.  I.) 
c.  1,  §  1,  damages  were  given  in  an  assize,  or  writ  of  entry  upon  a  novel 
disseisin,  against  the  alienee,  or  him  that  was  found  tenant  after  the  dis- 
seisor ;  and  also  in  all  cases  where  a  man  recovered  by  assize  of  mart 
d' ancestor, {g)  or  upon  writs  of  cosinage,  aiel  a.rn\  hesaiel,  or  against  a  tenant, 
upon  his  own  intrusion  or  act.  By  the  statute  Westm.  2,  (13  Edic.  I.) 
c.  26,  double  damages  are  recoverable  upon  a  writ  of  re-disseisin  ;  and,  by 
the  3  and  4  Edw.  IV.  c.  3,  §  4,  treble  damages  may  be  recovered  in  an 
assize  of  novel  disseisin,  upon  the  statutes  respecting  the  improvement  of 
wastes,(/t)  &c.  In  a  writ  of  doioer  unde  niliil  habet,  the  widow  is  entitled, 
by  the  statute  of  Merton,  (20  Hen.  III.)  c.  1,  to  recover  in  damages  the 
value  of  her  dower,  from  the  time  of  the  death  of  her  husband :(/")  In 
waste,  treble  damages  are  recoverable  by  the  statute  of  Gloucester,  (6  Ediv. 
I.)  c.  ^,{k)  to  which  costs  are  super-added,  by  the  8  &  9  W.  III.  c.  11,  §  3 : 
And,  by  statute  Westm.  2,  (13  Edw.  I.)  c.  6,  §  3,  damages  are  given  in 
writs  of  quare  impedit,  and  darrein  presentment.  In  an  action  of  waste, 
on  the  statute  of  Gloucester,  against  tenant  for  years,  for  converting  three 
closes  of  meadow  into  garden  ground,  if  the  jury  give  only  one  farthing 
damages  for  each  close,  the  court  will  give  the  defendant  leave  to  enter  up 
judgment  for  himself. (Z) 

The  damages  in  personal  actions  are  either  admitted  by  the  defendant, 
on  a  confession  of  the  action  ;{m)  assessed  by  the  jury,  on  the  trial  of  an 
issue,  or  execution  of  a  writ  of  inquiry  ;(w)  ascertained  by  the  master  or 
prothonotaries,  in  an  action  on  a  bill  of  exchange,  or  promissory  note, 
&c.  ;(o)  or  increased  by  the  court,  after  verdict,  in  an  action  for  a  mayhem. 
on  view  of  the  plaintiff.(p) 

*In  treating  of  the  damages  in  personal  actions,  it  is  proposed  [  *871  ] 
to  consider  in  the  first  place,  those  which  are  given  in  actions 

(A)  Stat.  7  Hen.  VIII.  c.  4,  §  3.     21  Hen.  VIII.  c.  10,  ?  ?,. 

(a)   1  Str.  507.  (/-)   1  Rol.  Abr.  574.     4  Bur.  2018,  2489. 

Ice)  3  Hur.  1791. 

(d)  Booth,  on  real  Actions,  74.  (c)   3  Blac.  Com.  200,  201. 

(/)  2  Inst.  286.    10  Co.  PilfohTs  case;  and  see  3  Blac.  Com.  187,  8. 

\  (f)  Paninges  had  been  before  given,  in  an  assize  of  nior<  d'anrestor,  hy  the  statute  of 
Marlhridgi',  52  Hen.  III.  c.  16,  in  cases  where  the  land  was  recovered  against  the  chief  lord. 

(/()  Sec  also  the  statute  of  Westm.  1,  (3  Edw.  I.)  c.  24.  Westm.  2.  (13  Edw.  I.)  c.  25. 
1  Rich.  II.  c.  9.  1  Hen.  IV.  c.  8;  and  4  Hen.  IV.  c.  8,  by  which  double  or  treble  damages 
are  given  upon  dissiisinx  in  particular  cases. 

(/)  For  the  construction  of  this  statute,  and  in  what  cases  the  widow  is  entitled  to  damages 
thereon,  see  Co.  Lit.  32,  3. 

(k)  9  Moore,  497.     2  Bing.  262,  S.  C. 

{I)  2  Bos.  &  Pu'l.  86 ;  and  see  8  Moore,  443. 

(m)  Ante,  559,  &c.  (h)  Ante,  5T3,  <fcc. 

(o)  Ante,  570,  &c.  (p)  J'ost,  888,  896. 
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upon  contracts^  and  afterwards  those  in  actions  for  wrongs,  independently 
of  contract.  Actions  upon  contracts  are  assumpsit,  coveriant,  accoimt,  an- 
nuity, debt,  and  scire  facias  ;  and  actions  for  tvrongs,  independently  of  con- 
tract, arc  case,  detinue,  replevin,  and  trespass  vi  et  armis.  In  estimating 
the  damages  in  these  several  actions,  regard  must  be  had  to  the  nature  and 
object  of  the  action,  and  whether  it  be  for  the  recovery  of  damages  only, 
as  in  assumpsit,  covenant,  case,  replevin  for  the  plaintiff,  and  tresp)ass  vi  et 
armis ;  or  principally  with  a  view  to  some  other  object,  as  in  account,  for 
obtaining  the  settlement  of  an  account  between  the  parties,  and  payment 
of  the  sum  found  to  be  due  thereon ;  in  annuity,  for  the  recovery  of  the 
arrears  of  an  annuity,  or  yearly  sum ;  in  debt,  for  the  recovery  of  a  sum 
certain,  on  simple  contract,  specialty,  or  record,  &c. ;  in  scire  facias,  to 
have  execution  on  a  recognizance,  or  judgment ;  in  detinue,  for  the  re- 
covery of  goods  in  specie,  or  their  value ;  and  in  replevin  for  the  defend- 
ant, to  have  a  return  of  the  cattle  or  goods  distrained. 

In  assumpsit  or  covenant,  the  damages  are  for  the  non-payment  of 
money,  or  for  the  not  doing  or  forbearing  of  some  other  act.  For  the  non- 
payment of  money,  the  measure  of  damages  is  the  sum  agreed  to  be  paid 
to  the  plaintiff;  or,  if  not  ascertained  by  the  contract,  the  sum  proved  to 
be  due  to  him,  at  the  time  of  bringing  the  action ;  with  or  without  interest, 
according  to  the  nature  of  the  demand,  and  manner  in  which  it  arose.  It 
was  formerly  holden  that,  upon  an  indebitatus  assumpsit,  the  plaintiff  could 
not  recover  less  than  the  sum  he  stated  to  be  due  to  him  ;(a)  But  it  is  now 
settled,  that  though  the  plaintiff  cannot  give  in  evidence  a  debt  beyond  the 
sum  laid  in  the  declaration,  yet  the  jury,  in  assessing  the  damages,  may 
divide  that  sum  in  such  a  manner  as  that  the  plaintiff  may  recover  what  is 
justly  due  to  him. (5)  Even  in  debt  upon  simple  contract,  the  plaintiff  may 
prove  and  recover  a  less  sum  than  is  stated  to  be  due  :(c)  And,  in  an  action 
on  a  policy  of  insurance,  if  the  plaintiff  declare  for  a  total  loss,  he  may 
recover  for  a  partial  one.(i) 

Before  we  proceed  further,  it  may  be  proper  to  consider  in  what  cases 
interest  is,  or  is  not  recoverable.  It  was  formerly  holden,  that  interest  was 
payable  on  all  liquidated  sums,  from  the  instant  the  principal  became  due  :(e) 
and  accordingly,  interest  was  allowed  for  money  lent  to,(/)  or  paid  for  the 
defendant  ;[g)  or,  on  an  account  stated  :{]i)  But  it  was  not  recoverable  in  an 
action  for  goods  sold  and  delivered :(/)  or  for  work  and  labour.  (A;)  And  it 
is  now  settled,  that  interest  is  recoverable  in  four  cases  only  : 
[  *872  ]  *lst,  Where  there  is  a  contract  in  writing,  for  the  payment  of 
money  on  a  certain  day,  as  on  bills  of  exchange  or  promissory 
notes,  &c. ;  2dly,  Where  there  has  been  an  express  promise  to  pay  interest ; 
•Sdly,  Where,  from  the  course  of  dealing  between  the  parties,  such  a  promise 
may  be  inferred ;  or  4thly,  Where  it  can  be  proved  that  the  money  has  been 

{a)  Cro.  Eliz.  292  ;  and  see  Clayt.  87,  accord. 

{h)   Thompson  v.  Spencer,  E.  8  Geo.  III.  K.  B.     Say.  Dam.  44;  and  see  Cro.  Eliz.  292,  (a). 

(c)  1  H.  Blac.  249. 

(d)  2  Bur.  904.     1  Blac.  Rep.  198,  S.  C;  and  see  Park.  Insur.  T  Ed.  600.     Marsh.  Insur. 
1  Ed.  628,  9. 

(f)  2  Blac.  Rep.  761.     3  Wils.  205.  S.  C. 

(/)  Bunb.  119.     2  Blac.  Rep.  761.     3  TTils.  205,  S.  C. ;  and  see  15  East,  224,  5. 

ifl)  1  H.  Blac.  303. 

(h)  2  Blac.  Rep.  761.     3  TTils.  205,  S.  C. 

{I)  Barnes,  228;  and  see  2  Blac.  Rep.  761.     3  Wils.  205,  S.  C. 

{k)  1  H.  Blac.  303;  and  see  9  Price,  134. 
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usetl,  and  interest  actually  made  of  it  :{aa)  And  therefore  it  is  now  holden, 
that  interest  is  not  recoverable  for  money  lent  generally,  without  a  contract 
for  it,  expressed  or  to  be  implied  from  the  usage  of  trade,  or  from  special 
circumstances,  or  from  written  securities  fur  the  })ayment  of  the  principal 
money  at  a  given  thno.{blt)  So,  interest  is  not  recoverable  on  an  account 
stated,(t'6')  unless  it  has  been  paid  on  former  balances  ;{dd)  or  on  money  had 
and  received,  unless  there  be  some  express  promise  to  pay  interest,  or  some- 
thing from  which  such  a  promise  may  be  inferred ;  or  it  be  proved  that  the 
money  has  been  used  by  the  defendant,  and  interest  made  of  it.(t't;)  And,  in 
an  action  against  an  auctioneer,  for  the  return  of  deposit  money,  where  a 
good  title  cannot  be  made  out  according  to  the  conditions  of  sale,  the  de- 
fendant is  not  liable  to  the  purchaser  for  interest  on  the  deposit  money  :(/) 
But,  in  an  action  against  the  vendor,  when  the  title  proves  defective,  the 
purchaser  is  entitled  to  interest  on  the  deposit ;  and  may  recover  it  as 
damages,  on  alleging  the  special  matter  in  his  declaration. (^^)  It  was  de- 
termined in  one  case,  that  on  a  contract  for  the  sale  of  goods,  if  any  par- 
ticular time  were  limited  for  payment  of  the  price,  the  vendor  was  entitled 
to  interest  thereon  from  that  time.(7i)  But  in  a  subsequent  case,(i)  it  was 
holden,  that  though  an  agreement  for  the  sale  of  goods,  which  were  after- 
wards delivered,  give  a  certain  day  of  payment  for  the  price,  interest  does 
not  run  upon  the  sum  due  from  that  day. 

In  an  action  upon  a  bill  of  exchange,  or  promissory  note,  when  interest 
is  expressly  reserved  by  the  bill  or  note  itself,  interest  is  recoverable  from 
the  date  of  it.(^)  And  it  is  also  recoverable  from  the  acceptor  of  a  bill, 
and  maker  of  a  promissory  note,  payable  at  a  certain  time  after  date,  or 
sight,  from  the  day  on  which  it  became  due,  allowing  the  days  of  grace, 
without  proof  of  any  demand ;(/)  or,  if  payable  on  demand,  from  the  time 
of  the  demand  made  :(m)  But  the  di'awer  or  indorser  of  a  bill  of  exchange, 
or  indorser  of  a  promissory  note,  is  only  liable  to  pay  interest  from  the 
time  he  receives  notice  of  the  dishonour  ;(?i)  and  not  even  then,  in  the  case 
of  an  inland  bill,  unless  it  has  been  protested  for  non-payment,  (o) 

♦Before  the  making  of  the  statute  6  Geo.  IV.  c.  IG,  interest  [  *873  ] 
was  not  allowed  to  be  proved  under  a  commission  of  bankrupt, 
upon  bills  of  exchange  or  promissory  notes,  unless  it  was  expressly  reserved 
in  the  body  of  thcm.(a)  But  now,  by  that  statute,  [h)  "in  all  future  com- 
missions against  any  person  or  persons  liable  upon  any  bill  of  excliange  or 
promissory  note,  Avliereupon  interest  is  not  reserved,  over  due  at  the  issu- 
ing the  commission,  the  holder  of  such  bill  of  exchange  or  promissory  note 
shall  be  entitled  to  prove  for  interest  upon  the  same,  to  be  calculated  by 

(«r«)  1  Campb.  50  ;  and  see  2c?.  52,  n.  2  Esp.  Rep.  T04.  5  East,  22.  1  Smith.  R.  399,  S.  C. 
4  Taunt.  298.     3  Campb.  4l>7. 

(bb)   15  East,  223. 

\cc)  6  Esp.  Rep.  45.    1  Campb.  52,  n.  (dd)  1  Campb.  52,  n.:  and  see  4  Taunt.  298. 

(ee)   1  Campb.  50;  and  see  id.  129.     1  Bos.  &  Pul.  306.     2  Bos.  &  Pul.  407,  472. 

(/)  8  Tauut.  45.     1  Moore,  481,  S.  C. 

(g)   1  Moore,  322  ;  and  see  3  Campb.  258.     5  Taunt.  G25.     1  Marsh.  258,  S.  C. 

(A)  2  Bos.  &  Pul.  337 ;  and  see  5  Esp.  Rep.  114. 

U)  12  East,  419.     2  Campb.  429,  n.  S.  C.  {k)  Ry.  &  Mo.  381. 

(/)  Ves.  134.     5  Ves.  803.     1  Cowp.  Chan.  Cas.  29.     17  Ves.  27. 

(7rt)  Pr.  Reg.  357.  Cas.  Pr.  C.  P.  42,  S.  C.  2  Blac.  Rep.  7G1.  3  Wils.  205,  S.  C.  2 
Camp.  473.     3  Ves.  134,  5.     5  Ves.  801. 

(n)  5  Taunt.  240. 

(o)  1  Atk.  611,  12.     Chit.  Bills,  5  Ed.  537. 

(a)  Co.  B.  L.  7  Ed.  18G;  and  see  2  Barn,  k  Crcs.  305.    Ante,  209,  10.  {b)  g  57. 


873  OF  DAMAGES. 

the  commissiorxcrs,  to  the  date  of  the  commission,  at  such  rate  as  is  allowed 
by  the  court  of  King's  Bench,  in  actions  upon  such  bills  or  notes." 
•  In  an  action  on  a  bill  of  exchange  or  promissory  note,  interest  is  no  part 
of  the  debt,  but  considered  merely  as  damages  for  the  detention  of  it ;  so 
that  the  jury  may  refuse  to  give  it,  if  they  think  proper. (c)  And  when 
goods  are  sold,  to  be  paid  for  by  a  bill  of  exchange,  and  the  purchaser  ne- 
glects to  give  the  bill,  the  vendor  is  entitled  to  interest  from  the  time  when 
the  bill,  if  given,  would  have  become  d\XQ:[d)  and  the  interest  in  that  case 
may  it  seems  be  recovered,  under  the  common  count  for  goods  sold  and  de- 
livered, (e)  This  doctrine  applies  to  all  cases  where  there  is  a  contract  to 
pay  by  a  bill.(^)  And,  in  trover  for  a  bill  of  exchange,  the  damages  are 
to  be  calculated  according  to  the  amount  of  the  principal  and  interest  due 
upon  the  bill,  at  the  time  of  the  demand  and  refusal  to  deliver  it  up.(^)  It 
was  formerly  usual  to  allow  interest,  in  actions  onjyoUeies  of  insurance; (A) 
but  this  practice  having  been  disapproved  of,(z)  it  is  now  settled,  that  in  an 
action  on  a  policy,  the  plaintiff  cannot  recover  interest  upon  the  sum  in- 
sured, (/c)  And,  in  covenant  upon  a  policy  on  the  life  of  A.  payable  six 
months  after  due  proof  of  his  death,  the  assured  is  not  entitled  to  recover 
interest  upon  the  principal  sum  insured,  from  the  expiration  of  six  months 
after  due  proof  of  the  death  of  A.(Z)  So,  in  covenant  for  the  nonpayment 
of  rent,  interest  it  seems  is  not  recoverable. (771) 

Where  money  due  on  a  balance  of  accounts  is  awarded  to  be  paid  on  a 
certain  day,  and  at  a  particular  place,  interest  ought  to  be  allowed  from 

that  day,  if  payment  was  then  demanded  at  the  place  appointed. (w) 
[*  874  ]  In  ^debt  on  bond,  conditioned  for  the  payment  of  a  less  sum 

generally,  without  naming  any  day  of  payment,  interest  may  be 
recovered  from  the  date  of  the  bond,  though  not  expressly  reserved. (a)  A 
bond  conditioned  for  the  payment  of  a  specified  sum  after  the  death  of  B. 
and  C,  and  the  survivor  of  them,  will  bear  interest  after  the  death  of  B. 
and  C.  although  the  engagement  was  perfectly  voluntary,  and  the  principal 
was  payable  on  a  contingency  :(5)  And  in  debt  on  bond,  in  the  penalty  of 
120Z.  conditioned  for  the  repayment  of  the  same  sum  with  lawful  interest, 
it  was  ruled  at  7iisi  prius,  that  interest  was  recoverable  beyond  the  penalty, 
to  the  extent  of  the  damages  laid  in  the  declaration. (c)  In  debt  on  a 
single  bill,  for  the  payment  of  money  on  a  day  certain,  the  plaintiff  is  en- 
titled to  interest,  from  the  day  when  it  was  payable,((Z)  but  where  no  day 
of  payment  was  mentioned  in  the  bill,  proceedings  were  stayed  thereon,  by 
the  court  of  Common  Pleas,  on  payment  by  the  obligor  of  principal  and 
costs,  without  interest. (e)     When  an  action  is  brought  upon  a  judgment, 

(c)  1  Dowl.  &  Ryl.  16,  18,  19,  20,  («)  ;  and  see  5  Taunt.  625.  1  Marsh.  258,  S.  C.  4 
Price,  282.     Chit.  Bills,  5  Ed.  537 ;  but  see  4  Taunt.  334,  341. 

(d)  2  Campb.  428,re. ;  472,  480.  13  East,  98  ;  and  see  3  Taunt.  157.  4  Taunt.  250,  298,  9. 
2  Bing.  4.     17  Ves.  27.  (c)   13  East,  98  ;  but  see  3  Taunt.  157. 

(ff)  4  Taunt.  250 ;  and  see  Chit.  Bills,  6  Ed.  537,  8. 

{fj)  3  Campb.  477.  (A)  1  Campb.  518. 

{i)   2  Campb.  427.  [k)   1  Campb.  518. 

ll)  2  Barn.  &  Cres.  624.     3  Dowl.  &  Ryl.  613,  S.  C. 

(m)   15  East,  225. 

[n)  3  Campb.  478;  and  see  1  East,  401.  1  Maule  &  Sel.  169.  3  Bing.  353.  Marquis  of 
Anglcsea  v.  Chafcy,  per  Abbott,  S.,  Dorch.  Spring  Ass.  1818.  Man.  Dig.  tit.  Interest  of  3Ioney, 
A,  (a),  2)1.  19. 

(«)   7  Durnf.  &  East,  124,  (b)   1  Stark.  Ni.  Pri.  291. 

(r)  Ry.  &  Mo.  105.  (d)  2  Ld.  Raym.  773.     Say.  Dam.  64,  S.  C.  cited. 

(e)  1  Bos.  &  Pul.  337. 
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the  plaintiff,  we  have  seen,(/)  may  have  a  >vrit  of  inquiry,  after  judgment 
by  default,  to  recover  interest,  by  way  of  damages,  for  the  detention  of 
the  debt.  And  in  debt  on  judgment,  affirmed  on  error,  tlie  jury,  by  way . 
of  damages,  may  give  interest  upon  the  sum  recovered  by  the  judgment, 
from  the  time  of  signing  it,  where,  by  the  practice  of  the  court  in  which 
error  is  brought,  such  interest  is  not  allowed  in  costs  upon  the  affirmance  :{gg) 
But  the  plaintiff  is  not  entitled  to  interest,  in  an  action  on  a  foreign  judg- 
ment. (7z/<) 

The  rate  of  interest  allowed  on  debts  contracted  in  this  country,  is  five 
pounds  jJcr  cent,  per  annuiii,  as  well  in  courts  of  equity  as  at  law  :{ii)  Com- 
2)ound  interest,  however,  is  not  in  general  recoverable:  Therefore,  in  an 
action  by  bankers  for  money  overdrawn,  the  court  will  only  allow  simple 
interest  upon  the  sums  actually  advanced ;  not  interest  upon  rests  or  ba- 
lances struck  by  them  at  stated  times,  where  such  balances  are  partly  made 
up  of  the  interest  already  incurred  ;(/c)  unless  interest  has  been  alloAved  in 
former  settled  accounts, (/)  or  the  customer  is  informed  and  knows  that  such 
is  the  practice  of  the  house.(wi)  When  the  debt  is  contracted  abroad,  in- 
terest must  be  paid  according  to  the  law  of  the  country  where  it  was  con- 
tracted, and  not  according  to  that  where  it  is  sued  for  ;(n)  but  in 
such  a  *case,  the  debtor  shall  be  allowed  the  rate  of  exchange  of  [  *875  ] 
the  country  where  the  debt  was  contracted. (a)  And  where  a  debt 
was  contracted  in  England,  but  the  bond  taken  for  it  in  Ireland,  to  be  paid 
et  a  certain  time,  at  seven  per  cent.,  it  shall  carry  Irish  interest  ;(6)  but  it 
is  otherwise,  if  the  bond  was  executed  in  England.{c)  It  was  formerly  the 
practice  to  compute  interest  only  to  the  time  of  the  commencement  of  the 
Buit;((Z)  but  it  is  now  more  properly  computed  to  the  day  of  signing  final 
judgment,  (e) 

In  assumpsit  or  covenant,  when  the  contract  is  not  for  the  payment  of 
money,  but  for  the  doing  or  forbearing  of  some  other  act,  the  damages  de- 
pend on  the  nature  of  the  contract,  and  whether  it  relates  to  the  p>erson,  or 
to  real  or  p)ersonal  property.  In  an  action  of  assumpsit  for  breach  of  a 
promise  of  marriage,  which  is  of  a  personal  nature,  there  is  no  certain  rule 
by  which  to  estimate  the  amount  of  the  damages,  which  must  therefore  be 
ascertained  by  a  jury,  on  considering  the  rank  in  life  and  situation  of  the 
parties,  the  circumstances  under  which  the  promise  was  made,  and  on  what 
account  it  was  broken,  &c.  Special  damages  may  also  be  recovered  in  this 
action :  and  the  court  will  not  grant  a  new  trial,  on  the  ground  of  excessive 
damages,  unless  they  are  so  large  as  to  induce  them  to  infer,  that  the  jury 

(/)  Ante,  S'ZS, 

(  [f<i)  2  Diirnf.  &  East,  '78  ;  and  see  3  Anst.  804.     7  Dnrnf.  &  East,  44G.    1  Chit.  Rep.  473. 

(/(//)  4  Catnp.  380.  1  Stark.  Ni.  Pri.  219,  accord;  and  see  1  Maule  &  Sel.  173;  but  see 
4  Durnf.  k  East,  403,  semb.  contra.  See  also  1  East,  43G,  -n-here  interest  was  allowed  in  an 
actlua  on  a  jiulfrmcnt  recovered  in  Ireland,  on  a  bond,  beyond  the  penalty;  and  3  Bing.  353, 
where  it  was  allowed  on  a  judgment  obtained  in  the  court  of  Admirally  in  Scotland. 

(ii)  !)  Ves.  803.     Chit.  Bills,  5  Ed.  540 ;  and  see  1  BoS.  &  Pul.  30. 

(k)  2  Carapb.  486,  (n.)  (I)  3  Canipb.  4G7. 

{in)  1  Stark.  Ni.  Pri.  487.  And  see  further  as  to  interest,  and  in  what  cases  it  is  recover- 
able, Couiyn,  on  Contracts,  2  Ed.  Chap.  VIII. 

(«)  Lord  Dunfjannon  v.  Ilackett,  T.  1702,  cited  in  Lane  v.  Xichols,  1  Eq.  Cas.  Abr.  289, pi.  1. 

(a)  Id.  ih. ;  and  see  2  Durnf.  &  East,  52. 

(6)  2  Atk.  382  ;  and  see  Prec.  Chan.  128.     1  P.  Wms.  395.     2  Atk.  465. 

(c)  1  P.  Wms.  696.  3  Aik.  727.  1  Ves.  427  ;  and  see  3  Durnf.  &  East,  425.  2  Bro.  Chan. 
Cas.  641.     2  Bridg.  Dig.  tit.  Interest  of  Money,  \U.  pi.  44,  48. 

{d)  Pr.  Reg.  357,  8.     Cas.  Pr.  C.  P.  45,  6,"S.  C.  (e)  Chit.  Bills,  5  Ed.  539. 
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were  influenced  by  undue  motives,  or  acted  upon  a  misconception  of  the 
facts  of  the  casc.(/) 

In  assu77ipsit,  on  a  contract  for  the  purcliase  of  a  real  estate,  to  which 
the  title  proves  defective,  without  any  fraud  or  fault  of  the  vendor,  the  ven- 
dee was  in  one  case  holden  to  be  entitled  to  no  satisfaction  for  the  loss  of 
his  bargain. (^)  But  where  a  person  who  had  contracted  for  the  purchase 
of  an  estate,  but  had  not  obtained  a  conveyance,  put  up  the  estate  for  sale 
in  lots  by  auction,  and  engaged  to  make  a  good  title  by  a  certain  day,  which 
he  was  unable  to  do,  as  his  vendor  never  made  a  conveyance  to  him ;  the 
court  held,  that  a  purchaser  of  certain  lots  at  the  auction  might,  in  an  action 
for  not  making  a  good  title,  recover  not  only  the  expenses  which  he  had 
incurred,  but  also  damages  for  the  loss  which  he  sustained  by  not  having 
the  contract  carried  into  effect.(7i) 

In  an  action  of  covenant,  for  not  repairing  premises,  the  measure  of  da- 
mages is  the  sum  it  will  require  to  put  them  into  a  proper  state  of  repair  :(i) 
And  where  the  tenant  under  a  lease,  containing  a  covenant  to  repair,  under- 
let the  premises  to  one  who  entered  into  a  similar  covenant,  and  the  original 
lessor  brought  an  action  on  this  covenant  in  the  first  lease,  and  recovered ; 
the  court  held,  that  the  damages  and  costs  in  that  action,  and  also 
[  *876  ]  the  costs  of  defending  it,  might  be  recovered  as  special  *damages, 
in  an  action  against  the  under-tenant,  for  his  breach  of  covenant 
to  repair. (a) 

In  assiimjysif,  for  not  clelivering  goods  upon  a  given  day,  the  true  mea- 
sure of  damages  is  the  difl"erence  between  the  contract  price,  and  that  which 
goods  of  a  similar  quality  and  description  bore  on  or  about  the  day  when 
the  goods  ought  to  have  been  delivered.(5)  So,  in  action  for  not  accepting 
goods  bought,  the  jury  are  not  bound  to  give  the  full  value  of  the  goods ; 
but  the  measure  of  damages  is  the  difference  between  the  price  Avhich  the 
defendant  had  contracted  to  pay,  and  what  the  goods  afterwards  sold  for.(c) 
If  a  man  purchase  a  horse,  which  is  warranted  sound,  and  it  afterwards 
turn  out  to  have  been  unsound  at  the  time  of  the  warranty,  the  buyer  may, 
if  he  please,  keep  the  horse,  and  bring  an  action  for  damages  on  the  war- 
ranty ;  in  which  he  will  have  a  right  to  recover  the  difference  between  the 
value  of  a  sound  horse,  and  one  with  the  defects  existing  at  the  time  of  the 
warranty ;  or,  he  may  offer  to  return  the  horse,  and  if  the  vender  will  take 
it  back,  bring  an  action  to  recover  the  full  money  paid.(tZ)  And  where  A. 
sold  and  warranted  a  horse  to  B.  which  the  latter  a  few  days  after  sold  to 
C,  and  the  horse  proving  unsound,  C.  recovered  the  price  from  B.  in  an 
action,  of  which  A.  had  notice ;  the  court  of  Common  Pleas  held,  that  B. 
was  entitled  to  recover  from  A.  not  only  the  price  of  the  horse,  but  the 
costs  of  the  action  by  C.((')  But  the  purchaser  of  an  unsound  horse  can- 
not recover  for  his  keep,  without  proof  of  an  offer  to  return  him,  before 
action  brought.(/) 

When  the  damages  are  liquidated,  and  fixed  by  the  contract  at  a  certain 
sum,  the  jury  are  bound  to  give  the  whole  of  the  sum  so  fixed,  in  an  action 

(/)  1  Younge  &  J.  411.  (g)  2  Blac.  Rep.  1078. 

[h)  C  Barn.  &  Cres.  31.     9  Dowl.  &  Ryl.  22,  S.  C. 

h)    2  Ld.  Raym.  798,  803,  1125,  6.     Say.  Dam.  Gl,  S.  C. 

(a)  3  Barn.  &  Cres.  533. 

\b)  2  Barn.  &  Cres.  624.     4  Dowl.  k  Ryl.  IGO,  S.  C. ;  and  see  1  Stark.  Ni.  Pri.  504. 

(c)  Smce  T.  Iluddlcslone,  T.  8  Geo.  III.  C.  P.     Say.  Dam.  49. 

id)  3  Esp.  Rep.  83,  4,  per  Ld.  Eldon,  Ch.  J. ;  and  see  1  Taunt.  566,  accord. 

(e)  2  Marsh.  431.    7  Taunt.  153,  S.  C.         (/)  2  Cauipb.  82;  and  see  1  Taunt.  566,  accord. 
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for  the  breach  of  contract :  as  on  a  covenant  that  the  defendant  would  not 
marry  with  any  other  person  than  tlie  plaintiff,  or  if  he  did,  that  he  would 
pay  her  a  certain  sum  of  money,  Avithin  a  limited  time  after  the  marriage  •,{g) 
or,  on  a  covenant  that  a  tenant  shall  pay  5/.  j-ter  annum,  for  every  acre  of 
land  broken  up,  and  converted  into  tillage  ;(/<)  or,  on  a  bond  conditioned  for 
the  payment  of  lOOOZ.  in  case  the  obligor  resumed  the  business  of  a  car- 
rier,(/)  kc.  There  is  a  difference  however,  which  should  here  be  noticed,  be- 
tween a  pcnaltij  and  ?/(/u/t?rtft'(f  damages  ;(7r)[A]  and  also  as  to  the  mode  of 
proceeding  on  covenants  in  general,  and  covenants  secured  by  a  penalty 
or  forfeiture. (/)  Where  articles  of  agreement  contain  covenants 
*for  the  performance  of  several  things,  and  then  one  large  sum  is  [  *877  ] 
mentioned  at  the  end  of  the  articles,  to  be  paid  upon  breach  of 
performance  •,{aa)  or,  in  other  Avords,  when  the  sum  which  is  to  be  a  security 
for  the  performance  of  an  agreement  to  do  several  acts,  may,  in  case  of 
breach  of  the  agreement,  be  in  some  instances  too  large,  and  in  others  too 
small  a  compensation  for  the  injury  sustained,(?))  that  sum  is  to  be  con- 
sidered as  a  penalty:  And  in  one  case  it  was  determined,  that  if  a  party 
agree  not  to  do  some  specific  act,  under  the  penalt}/  of  lOOZ.,  such  sum 
could  not  be  considered  in  the  nature  of  liquidated  damages. (c)  On  the 
other  hand,  it  seems  to  have  been  laid  down  generally  by  Cribbs,  Ch.  J., 
that  where  a  person  binds  himself  in  an  agreement  to  pay  a  certain  sum 


fi 


(ff)  4  Bur.  2225.  (h)  6  Bro.  P.  C.  4Y0. 

(»■)  I'cr  Burrough,  J.  at  Bridgewater,  1817.  Man.  Dig.  tit.  Fenalty:  and  see  6  Bro.  P.  C. 
417.     2  Durnf.  &  East,  32. 

(^■)  The  leading  case  on  this  subject  is  that  of  Asfler/  v.  TVeldon,  2  Bos.  &  Pul.  346,  vrhcre 
all  the  former  cases  are  collected  and  reviewed:  and  see  3  Bos.  &  Pul.  630.  1  Campb.  78. 
Holt.  Ni.  Pri.  43,  45,  n.  2  Price,  200.  8  Moore,  244.  1  Bing.  302,  S.  C.  6  Barn.  &  Cres. 
216.     Ante,  173,  (o.) 

(I)  4  Bur.  2228  ;  and  see  3  Bur.  1345.  1  Blac.  Rep.  373,  387,  S.  C.  id.  305.  2  Bos.  &  Pul. 
346.     1  Campb.  78.     13  East,  343,  348. 

(aa)  2  Bos.  &  Pul.  346,  353. 

(b)  6  Barn.  &  Cres.  223, per  Bayley,  J.  (c)  3  Bos.  &  Pul.  630. 

[a]  "  On  a  review  of  the  cases,  the  following  principles  seem  deducible  from  them,  as 
those  which  are  to  govern,  whenever  a  question  of  the  kind  here  considered  is  presented: 

"First.  That  the  language  of  the  agreement  is  not  conclusive,  and  that  the  cfibrt  of  the 
tribunal  will  be  to  get  at  the  true  intent  of  the  parties,  and  to  do  justice  between  them.  In 
England,  there  seems  to  be  a  readier  disposition  to  uphold  the  liquidation  of  the  damages 
than  in  this  country;  and  I  cannot  but  express  my  opinion  that  the  courts  of  the  United 
States  have  shown  an  unwise  reluctance  to  admit  the  agreement  as  conclusive  on  this  point. 
If  the  purpose  is  clear  there  seems  no  reason  to  hesitate  in  giving  it  full  ellect. 

'•  Second.  That  when  the  agreement  is  in  the  alternative  to  do  some  p;irticular  thing,  or 
pay  a  given  sura  of  money,  the  court  will  hold  the  party  failing,  to  have  had  his  election, 
and  compel  him  to  pay  the  money. 

"  Third.  That  in  case  of  an  agreement  to  do  some  act,  and  upon  failure  to  pay  a  sum  of 
money,  the  court  will  look  into  the  intent  of  the  parties ;  that  no  particular  phraseology  will 
be  held  to  govern  absolutely;  but  that  althougli  the  term  'li(iuidated  damages'  will  not  be 
conclusive,  the  phrase  'penalty'  is  generally  so,  unless  controlled  by  some  other  very  strong 
consideration. 

"  Fourth.  That  if  the  sum  be  evidently  fixed  to  evade  the  usury  laws  or  any  other  sta- 
tutory i)rovision,  or  to  cloak  oiipression,  the  courts  will  relieve  by  treating  it  as  a  penalty. 
Consequently,  whenever  the  sum  stipulated  is  to  be  paid,  on  the  non-payment  of  a  less  sum 
made  payable  by  the  same  instrument,  it  will  always  be  held  a  penalty. 

"  Fifth.  That  where,  independently  of  the  stipulation,  the  damages  would  be  wholly  un- 
certain and  incapable  of  being  ascertained  except  by  conjecture,  there  the  damages  will  be 
usually  considered  liquidated,  if  they  are  so  denominated  in  the  instrument.  *  *  *  In 
addition  to  this  summary,  we  may  call  the  attention  of  the  reader  to  the  comments  on  the 
cases  contained  in  Evans'  Pothier  on  Obligations,  Appendix  No.  12,  Vol.  2,  p.  65;  the  note 
to  Burton  v.  Glnvrr,  Holt,  N.  P.  R.,  48;  and  the  note  to  Si?chcer  v.  Tilden,  5  Cowen,  144,  150. 
Sedgwick  on  Damages,  p.  421,  2d  Ed." 
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of  money,  in  case  of  a  breach  of  the  terms  of  it  on  his  part,  and  it  is  therein 
stated  that  the  sum  mentioned  is  to  be  considered  as  liquidated  damages, 
the  jury  arc  bound,  in  an  action  upon  the  agreement,  to  give  the  plaintiff 
the  whole  money ;  and  that  such  sum  is  not  to  be  considered  as  a  penalty, 
but  as  damages  ascertained  by  the  parties  :(cZ)  Accordingly,  in  a  subse- 
quent casc,(e)  where  the  plaintiff  and  defendant  entered  into  articles  of 
agreement,  by  which  the  former,  in  consideration  of  2300?.,  agreed  to  sell 
to  the  latter  the  lease  of  a  public-house,  and  also  his  goods,  fixtures  and 
effects,  at  a  valuation;  and  the  agreement  contained  the  usual  clauses  for 
giving  possession,  and  repairing  or  allowing  for  damaged  windows,  and 
clearing  the  rent  and  taxes,  Avith  the  expenses  of  the  agreement ;  and  it 
was  lastly  stipulated,  that  "  on  either  party's  not  fulfilling  all  and  every 
part  of  the  agreement,  that  he  should  pay  to  the  other  500Z.,  thereby 
settled  and  fixed  as  liquidated  damages;"  the  court  of  Common  Pleas  held, 
that  this  latter  sum  was  not  a  mere  penalty,  to  cover  such  damages  as 
might  be  actually  incurred  by  the  non-performance  thereof;  but  that,  on 
a  breach  by  the  defendant  in  refusing  to  accept  an  assignment  of  the  lease 
or  take  possession,  he  was  liable  to  pay  the  plaintiff  the  full  amount  of  that 
sum.(e)  But,  from  the  latest  case  which  has  been  determined  on  the  sub- 
ject,(/)  it  may  be  collected,  that  in  order  to  ascertain  whether  the  sum 
specified  in  an  agreement  is  to  be  considered  as  a  jjenalty  or  liquidated 
damages,  the  court  must  look  to  the  whole  of  the  agreement ;  and  unless  it 
clearly  appear  thereby  to  have  been  intended  by  the  parties  as  liquidated 
damages,  it  will  be  considered  as  a  penalty  only,  to  secure  the  performance 
of  it:  Therefore,  where  A.  agreed  with  B.  to  sell  to  him  the  stock  and 
good  will  of  his  business^,  and  to  demise  to  him  his  house  in  which  the 
business  was  carried  on,  for  which  B.  was  to  pay  800?.  and  to  take  the 
furniture  and  fixtures  at  a  valuation;  which  were  afterwards  valued  at 
174?.:  400?.  were  paid  to  A.  at  the  time  of  executing  the  agreement;  and 
B.  agreed  to  accept  and  pay  two  bills  of  exchange,  one  for  400?.  payable 

twelve  months  after  date,  and  the  other  for  174?.  payable  two 
[  *878  ]  months  after  date ;  and  A.  agreed  not  to  *carry  on  the  business 

within  five  miles  of  the  house:  and  "for  the  true  performance  of 
the  agreement,  each  of  them  did  thereby  bind  and  oblige  himself  to  the 
other  of  them,  in  the  penal  sum  of  500?.  to  be  recoverable  for  breach  of 
the  said  agreement  in  a  court  of  law,  as  and  by  way  of  liquidated  damages ;" 
the  court  of  King's  Bench  held,  that  this  sum  was  a  penalty,  and  not  liqui- 
dated damages.(a)  So  where  an  agreement,  not  under  seal,  for  the  lease 
of  a  public  house,  contained  a  clause,  that  the  party  neglecting  to  comply 
with  his  part  of  the  agreement,  should  pay  the  sum  of  100?.  mutually 
agreed  upon  to  be  the  damages  ascertained  and  fixed  on  breach  thereof; 
Lord  Tenterdeti,  Ch.  J.  held  that  the  party  making  a  default,  was  not  liable 
beyond  the  damages  actually  sustained.     1  jMoody  &  M.  41. 

Where  the  performance  of  an  agreement  is  secured  by  a  penalty,  the 
party  has  his  election,  either  to  bring  debt  for  the  penalty,  or  proceed  by 
action  on  the  covenant  for  damages,  if  the  contract  was  by  deed,{b)  or 
otherwise  by  action  of  assumpsit.{c)     If  he  bring  debt  for  the  penalty,  he 


(d)  Holt.  Ni.  Pri.  43. 

(c)  8  Moore,  244.     1  Bing.  302,  S.  C.  (/)  6  Barn.  &  Ores.  116. 

(a)  6  Barn.  &  Cres.  216. 

(b)  3  Bur.  1345.     1  Blac.  Rep.  3T3,  387,  S.  C. ;  and  see  id  395.     4  Bur.  2228. 

(c)  2  Bos.  &  Pul.  346.     1  Campb.  78.     13  East,  343.  348. 
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must  assign  iDrcaches,  on  the  statute  8  &  0  W.  III.  c.  11,  §  8 ;  and  tho 
judgment  will  stand  as  a  security  for  future  breaches.(fZ)  In  this  action 
however,  the  plaintiff  cannot  recover  more  than  the  penalty ;  (e)  and  when 
that  is  recovered,  the  contract  is  satisfied,  and  he  cannot  maintain  any 
further  action  thereon,  either  against  the  defendant  or  a  third  person :(/) 
But  if  he  proceed  for  damages,  he  may  bring  his  action  totics  quoties,  as 
often  as  the  contract  is  broken ;(/)  and,  in  such  action,  he  may  recover 
more  than  the  penalty :  Therefore,  in  an  action  on  a  charter-party,  with 
a  penalty  for  securing  the  performance  of  it,  the  plaintiff  is  alloAved  to  re- 
cover more  than  the  penalty  in  damages,  for  breach  of  contract.(^)  So, 
in  assumjjsit  upon  a  memorandum  for  a  charter-party,  in  which  the  defen- 
dant, who  was  the  ship  owner,  agreed  to  proceed  with  all  convenient  speed 
to  a  foreign  port,  and  there  load,  within  twenty  running  days,  a  cargo  from 
the  plaintiff's  factors,  and  therewith  return  home,  and  in  fifteen  running 
days  deliver  the  same,  on  payment  of  certain  freight,  concluding  with  a 
certain  penalty  for  non-performance ;  the  court  held,  that  the  plaintiff  might 
recover  damages  for  the  breach  of  contract,  in  the  defendant's  not  permit- 
ting the  vessel  to  proceed  on  the  voyage,  beyond  the  amount  of  the 
penalty.(/i)  So  that,  where  the  performance  of  an  agreement  is  secured 
by  a  penalty,  it  is  in  general  more  advisable  to  proceed  by  action  of  cove- 
nant or  asHumpsit  for  general  damages,  particularly  if  they  are  consider- 
able, than  by  action  of  debt  for  the  penalty. 

In  an  action  of  account,  against  the  defendant  as  receiver,  to  render  an 
account,  if  the  defendant  come  at  the  first  day,  and  submit  to  account,  the 
plaintiff,  it  is  said,  cannot  recover  damages ;  but  if  he  plead  to  the  action  ne 
unques  son  receiver,  he  is  liable  to  damages. (z)  It  is  also  said,  that  dama- 
ges are  not  recoverable  in  an  action  of  account,  against  a  man  as  receiver 
of  money  to  deliver  over,  or  to  re-deliver  upon  request  :{k) 
*but  that  in  an  action  of  account  against  a  man,  as  receiver  of  [  *879  ] 
moneys  to  merchandise  with,  damages  are  recoverable  for  the  profit 
which  has  been,  or  might  have  been  made  of  the  money,  (a)  In  this  ac- 
tion, there  are  two  judgments ;  the  one  quod  computet,  or  that  the  defend- 
ant account  to  the  plaintiff,  for  the  time  during  which  he  was  bailiff,  or  re- 
ceiver, &c.  and  that  he  be  in  mercy,  because  he  had  not  before  accountcd,(?>J) 
&c.  The  other,  quod  recupei'et :  and  under  this  latter  judgment,  if  there 
appear  to  have  been  any  delay  in  accounting,  or  unjust  detention  of  the 
money  in  the  defendant's  hands,  or  if  he  plead  in  discharge  of  the  account 
before  auditors,  and  issue  be  joined  thereon  and  found  against  him,(6')  the 
plaintiff  is  it  seems  entitled  to  recover  damages,  beyond  the  sum  found  to 
be  due  on  the  account,  or  value  of  the  goods.(c?)  In  an  action  of  annuity, 
the  judgment  for  the  plaintiff  is,  that  he  recover  the  annuity,  and  arrear- 

(rf)   13  East,  343,  348. 

(c)  9  Rlac.  Rep.  1190.  6  Durnf.  &  East,  303.  1  Atk.  T5.  3  Bro.  Ch.-in.  Cas.  489,  496. 
1  Bos.  k  Pul.  337.     1  Campb.  78.     1  Taunt.  220.     2  Marsh.  226.     Ante,  541. 

(/)  3  Bur.  1345.     1  Blac.  Rep.  373,  387,  S.  C.  {g)   1  Blac.  Rep.  395,  6. 

(A)  13  East,  343.  And  see  further,  as  to  dama{2;es  in  assumpsit,  Say.  Dam.  Chap.  X. ;  and 
in  covenant,  id.  Chap.  XII. 

(j)  1  Rol.  Abr.  575,/>Z.  29,  30.     Noy.  134.     Say.  Dam.  41. 

(k)  Fitz.  Abr.  tit.  Account,  pi.  45.     Say.  Dam.  40  ;  but  sec  2  Leon.  230,  scmb.  contra. 

(a)   1  Rol.  Abr.  515,  pi.  27.     Sav.  Dam.  40;  and  see  3  Wils.  73. 

(bh)  3  Wils.  88.     1  Sel.  Ni.  Pri.'d  Ed.  5,  (9). 

(c)  Dal.  18,^)/.  8,  12. 

((/)  3  \Vil.«.  94.  And  see  further,  as  to  daraafres  in  the  action  of  account,  Say.  Dam.  Chap. 
IX.     1  Sel.  Ni.  Pri.  5  Ed.  7. 
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iifcs  of  the  same,  as  well  before  the  bringing  of  the  action  as  afterwards, 
up  to  the  time  when  judgment  is  given,  with  damages  and  costs. (c) 

In  deht,  which  is  principally  calculated  for  the  recovery  of  a  sum  certain, 
the  damages,  for  the  detention  of  the  debt,  are  for  the  most  part  merely 
nominal ;{f)  And  in  general  it  seems,  that  wherever  the  plaintiff  has  evi- 
dently entitled  himself  to  a  verdict  for  some  damages,  but  the  jury,  being 
unable  to  ascertain  the  amount,  find  a  verdict  for  the  defendant,  the  court 
will  permit  the  plaintiff  to  enter  a  verdict  for  a  nominal  sum.(^)  When 
an  action  is  brought  upon  a  bond,  or  on  any  penal  sum,  for  the  non-per- 
formance of  covenants  or  agreements  contained  in  any  indenture,  &c.  the 
jury,  upon  the  trial  or  writ  of  inquiry,  are,  by  virtue  of  the  statute  8  &  9 
W.  III.  c.  11,  §  8,  to  assess  not  only  the  ordinary  damages  and  costs  of 
suit,  but  also  damages  for  such  of  the  breaches  as  the  plaintiff  proves ;  and 
judgment  shall  be  entered  in  the  common  form,  which  shall  afterwards  re- 
main as  a  security  to  the  plaintiff  against  future  breaches.  This  statute, 
we  have  seen, (A)  is  compulsory  on  the  plaintiff,  to  proceed  in  the  method  it 
prescribes.  And,  on  a  plea  of  non  est  factum  to  a  bond  for  the  perform- 
ance of  certain  conditions,  breaches  of  which  are  assigned  in  the  declar- 
ation, the  jury  who  try  the  issue  may  assess  the  damages  under  the  common 

venire.[i)  In  an  action  of  debt  on  bond,  conditioned  for  replacing 
[  *880  ]  stock,  the  measure  of  damages,  in  case  of  failure,  is  *the  price 

at  the  day  when  it  ought  to  have  been  replaced,  or  the  price  at 
the  day  of  trial,  at  the  option  of  the  plaintiff. (a)  The  obligee  of  an  in- 
demnity bond,  after  proving  the  af&rmative  of  the  issue  upon  non  est  factum, 
must  show  the  quantum  of  damage,  under  the  statute  8  &  9  W.  III.  c.  11, 
§  8. (J)  And  where,  in  an  action  on  a  bond  to  indemnify  B.  against  his 
obligation  to  C.  if  the  money  were  not  paid  before  a  certain  day,  it  was 
ruled  at  nisi  prius,  that  B.  though  it  did  not  appear  he  had  been  actually 
compelled  to  pay  the  money,  was  entitled  to  recover  the  amount  of  the 
penalty  of  the  bond  in  damages. (cc) 

In  an  action  of  debt  on  judgment,  the  plaintiff  we  have  seen,((7(i)  may 
have  a  writ  of  inquiry,  after  judgment  by  default,  to  recover  interest,  by 
way  of  damages,  for  the  detention  of  the  debt;(ee)  and  in  dcht  on  judg- 
ment, affirmed  on  error,  the  jury,  by  way  of  damages,  may  give  interest 
on  the  sum  recovered  by  the  judgment,  from  the  time  of  signing  it,  where, 
by  the  practice  of  the  court  in  which  error  is  brought,  interest  is  not  al- 

(e)  Co.  Ent.  50 ;  and  see  Cro.  Car.  436. 

(/)  6  Durnf.  &  East,  303  ;  but  see  2  Durnf.  &  East,  388.     7  Durnf.  &  East,  446. 

Ig)  1  Taunt.  121 ;  and  see  4  Barn.  &  Cres.  465.  6  Dowl.  &  Ryl.  551,  S.  C.  2  Car.  &  P. 
109 ;  but  see  3  Barn.  &  Cres.  427,  where  in  case  for  words,  imputing  subornation  of  perjury, 
tlie  plaintiff  oflFered  no  evidence  on  the  execution  of  the  writ  of  inquiry,  but  the  jury  never- 
theless assessed  the  damages  at  40^. ;  and  the  court  held,  that  it  was  not  incumbent  on  the 
plaintiff  to  give  any  evidence,  and  that  the  jury  were  not,  under  such  circumstances,  bound 
to  give  nominal  damages  only. 

(h)  Ante,  584. 

(i)  2  Stark.  Ni.  Pri.  381 ;  and  see  M'Clcl.  198. 

(a)  2  Taunt.  257;  and  see  2  East,  111.  1  Car.  &  P.  412.  13  Price,  434.  M'Clel.  377. 
13  Price,  715,  S.  C.     1  Man.  &  Ryl.  491.  (a.) 

(6)  1  Esp.  Rep.  276;  and  see  8  Durnf.  &  East,  255.     2  Wms.  Saund.  3  Ed.  187,  a.  (2.) 

(cc)  2  Starli.  Ni.  Pri.  167;  and..see  Dyer,  257,  pi.  12.  See  further,  as  to  damages  in  debt, 
on  bond.  Say.  Dam.  Chap.  XIII. 

[dd)  Ante,  573,  874. 

{ee)  7  Durnf.  &  East,  446 ;  and  see  8  Durnf.  &  East,  395.  1  East,  436.  1  Maule  &  Sel. 
171,  173.     4  Taunt.  149.     1  Chit.  Rep.  473. 
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lowed  in  costs  upon  tlic  affirmance :(/)  But  the  plaintiff  we  have  secn,(^) 
is  not  entitled  to  interest,  by  "way  of  damages,  in  an  action  on  a  foreign 
judgment. 

In  an  action  of  debt,  for  a.  penalty  given  by  statute  to  a  common  informer 
no  damages  are  given  for  the  detention  of  tlie  debt ;  as  the  plaintiff  has 
no  right  to  the  penalty  until  he  brings  his  action,  and  conset^uently  can 
sustain  no  damage  by  its  previous  detention  :(Zt)  But,  in  an  action  for  a 
penalty  given  by  statute  to  the  party  grieved,  damages  arc  recoverable  \{i) 
for,  in  this  case,  the  penalty  being  given  by  -way  of  compensation  to  the 
party  injured,  the  plaintiff  is  damnified  by  the  detention  of  it  before  action 
brought ;  and  if  it  -were  otlicrwise,  the  remedy  might  prove  inade(^uate.(Ar) 
In  debt  against  a  sheriff  or  gaoler,  for  the  escape  of  a  prisoner  in  exe- 
cution, (which  is  founded  on  an  equitable  construction  of  the  statutes  of 
Wcstm.  II.  13  Edw.  I.  c.  11,  and  1  Rich.  II.  c.  12,)(?)  the  jury  cannot 
give  a  less  sum  than  the  creditor  would  have  recovered  against  the  prisoner, 
viz.  the  sum  indorsed  on  the  writ,  with  the  legal  fees  and  expenses  of  the 
execution. (»i) 

*In  scire  facias,  no  damages  were  recoverable  at  common  law, 
for  delay  of  execution  :(a)  It  should  be  remembered,  however,  [  *881  ] 
that  by  the  statute  8  &  9  W.  III.  c.  11,  §  8,  "where  judgment 
is  entered  in  an  action  of  debt  on  bond,  or  on  any  penal  sum,  for  the  non- 
performance of  covenants  or  agreements,  in  any  indentiu'c,  deed  or  writing 
contained,  it  remains  as  a  security  to  answer  such  damages  as  shall  or  may 
be  sustained,  for  further  breach  of  any  covenant  or  covenants  in  the  same 
indenture,  deed  or  writing  contained  :"(^)  And  the  statute  further  directs, 
that  "the  plaintiff  may  have  a  scire  facias  upon  the  said  judgment,  against 
the  said  defendant,  or  against  his  heir,  tertenants,  executors  or  administra- 
tors, suggesting  other  breaches  of  the  said  covenants  or  agreements,  and 
to  summon  him  or  them  respectively  to  show  cause,  why  execution  should 
not  be  had  or  awarded  upon  the  said  judgment  ;(<?)  upon  which  there  shall 
be  the  like  proceeding,  as  in  the  action  of  debt  upon  the  said  bond  or  obli- 
gation, for  assessing  damages  upon  trial  of  issues  joined  upon  such  breaches, 
or  inquiry  thereof  upon  a  writ  to  be  awarded  in  manner  as  therein  directed ; 
and  that  upon  payment  or  satisfaction  of  such  future  damages,  costs  and 
charges,  all  further  proceedings  on  the  said  judgment  are  again  to  be  stayed, 
and  so  toties  quoties,  and  the  defendant,  his  body  lands  or  goods,  shall  be 
discharged  out  of  execution." 

It  should  also  be  observed,  as  connected  with  the  subject  of  damages  in 
actions  upon  contract,  that  on  a  writ  of  error,  no  damages  or  costs  were  re- 
coverable at  common  law:  But,  by  the  statute  3  Hen.  VII.  c.  10,{d)  recit- 
ing tliat  writs  of  error  were  often  brought  for  delay,  it  is  enacted,  that  if 

(/)  2  Durnf.  &  East,  T8 ;  and  see  3  Anst.  804.  7  Durnf.  &  East,  440.  1  Chit.  Rep.  473. 
Ante,  874.  (^)  Antr,  874. 

(A)  1  Rol.  Abr.  574,;?^.  1,  4.     1  Salk.  206.     4  Bur.  2018,  2489 ;  and  sec  1  Marsh.  180. 

(«■)  Cro.  Car.  559,  GO;  and  see  1  Rol.  Abr.  574.  Skin.  3G3,  3G7.  Comb.  224.  12  Mod. 
46,  S.  C.  Carth.  230.  1  Salk.  20G.  Comb.  449.  5  Mod.  355,  S.  C.  1  Ld.  Raym.  172. 
W'illes,  440.  Say.  Costs,  11.  1  H.  Blac.  10.  7  Durnf.  &  East,  2G7.  And  see  furtlier,  as  to 
damages  in  an  action  for  apenalli/  on  statute.  Say.  Dam.  Chap.  XV. 

(k)  2  Ld.  Raym.  1411.     1  Str.'G50,  S.  C.  (/)  2  Inst.  382. 

(m)  2  Durnf.  &  East,  120 ;  and  see  2  Blac.  Rep.  1048.     2  Chit.  Rep.  454. 

(a)  3  Bur.  1791.  (6)  Ante,  583,  4:  and  see  2  Wms.  Saund.  5  Ed.  72,  (e.) 

(c)  Append.  Chap.  XLIII.  ?  85. 

{(I)  And  see  stat.  19  Ueu.  VII.  c.  20,  by  which  it  is  enacted,  that  the  former  statute  shall 
from  thenceforth  be  put  in  execution. 
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any  defendant  or  tenant,  against  whom  judgment  is  given,  or  any  other 
that  shall  be  bound  by  the  said  judgment,  sue,  before  execution  had,(e) 
any  writ  of  error  to  reverse  any  such  judgment,  in  delay  of  execution,  that 
then,  if  the  same  judgment  be  affirmed,  or  the  writ  of  error  be  discon- 
tinued in  default  of  the  party,  or  the  plaintiff  in  error  be  nonsuited  therein, 
the  person  or  persons  against  whom  the  writ  of  error  is  sued,  shall  recover 
his  costs  and  damages  for  his  delay  and  wrongful  vexation  in  the  same, 
by  discretion  of  the  justice[f)  before  whom  the  writ  of  error  is  sued." 
The  damages  in  this  case,  which  are  given  for  the  delay  of  execution,  will 
be  more  fully  treated  of  in  a  subsequent  chapter.  (</) 

It  will  next  be  proper  to  consider  the  damages  in  actions  for  wrongs,  in- 
dependently of  contract.  These  actions  are  case,  for  consequential  da- 
mages, detinue,  replevin,  and  trespass  vi  et  armis :  Actions  on  the  ease, 
for  consequential  damages,  are  for  torts  to  persons,  or  to  real  or  personal 
property.  In  actions  for  torts  to  p)ersons,  individually  or  rela- 
[  *882  ]  tively,  *as  for  malicious  prosecutions,  slanderous  words,  criminal 
conversation,  debauching  daughters,  or  enticing  away  servants, 
the  law  has  not  laid  down  any  certain  rule  by  which  to  estimate  the  amount 
of  the  damages ;  which  is  necessarily  vague  and  uncertain,  depending  upon 
a  great  variety  of  causes,  facts  and  circumstances,  such  as  the  estate, 
degree,  quality,  trade,  or  profession  of  the  party  injured,  as  well  as  of  the 
person  by  whom  the  injury  was  done,  kc.{a) 

In  an  action  on  the  case  for  a  malicious  p>roseciition,  the  damages  are 
first,  for  the  injury  to  the  perso7i  of  the  plaintiff,  by  arrest  and  imprison- 
ment ;  secondly,  for  the  injury  to  his  property,  by  the  expense  he  has  been 
put  to  in  defending  himself;  and  thirdly,  if  the  prosecution  be  of  a  criminal 
charge,  for  the  injury  to  Ya^  fame  or  reputation: (6)  And  the  damages  are 
more  or  less,  according  to  the  degree  of  malice  with  which  the  defendant 
has  been  actuated. (c)  In  actions  of  this  nature,  as  it  is  the  peculiar  pro- 
vince of  the  jury  to  determine  the  amount  of  the  damages,  the  courts, 
though  they  have  the  power,(fZ)  will  not  interpose  by  granting  a  new  trial, 
on  account  of  their  being  too  large,  unless  they  be  so  flagrantly  excessive, 
as  to  afford  evidence  of  the  prejudice  or  partiality  of  the  jury;  that  is,  un- 
less they  are  most  outrageously  disproportionate  to  the  wrong  received, 
and  the  situation  and  circumstances  of  the  parties. (ee) 

In  an  action  for  slanderous  ivords,  the  damages  depend  on  the  nature 
and  tendency  of  the  words  spoken  by  the  defendant,  and  the  manner  and 
occasion  of  speaking  them,  &c. ;  and  are  in  general  influenced  by  the  rank 
in  life  and  situation  of  the  parties.  Special  damages  also,  if  proved,  may 
be  recovered  by  the  plaintiff:  and  indeed,  where  the  words  are  not  in  them- 
selves actionable,  they  arc  the  very  gist  and  foundation  of  the  action.     If 

(«)  Cro.  Jfic.  207.     Yelv.  75,  S.  C. 

(/)  The  Viovii  justice  in  the  singuhxr  number,  is  here  made  use  of,  instead  of  the  court,  there 
being  no  court  of  error  consisting  of  but  one  judge.    Doug.  561,  n.  5.  {g)  Chap.  XLIV. 

(a)  2  Wils.  206,  248. 

(6)  1  Salk.  13.  1  Ld.  Raym.  374.  Carth.  416.  5  Mod.  405,  S.  C. ;  and  see  Gilb.  K.  B. 
185.  10  Mod.  148,  214.  1  Str.  691.  2  Str.  997.  Cas.  temp.  Hardw.  54,  S.  C.  4  Durnf.  & 
East,  247.     2  Sel.  Ni.  Pri.  5  Ed.  1025,  6,  7. 

(c)  For  the  nature  of  malice  in  general,  see  Gilb.  Cas.  K.  B.,  185.  10  Mod.  148,  214,  S.  C; 
and  for  the  difference  between  express  and  implied  malice,  see  1  Durnf  &  East,  518.  9  East, 
361,  363.  5  Taunt.  580,  583,  4;  and  see  Bui.  Ni.  Pri.  14.  2  Phil.  Evid.  114.  4  Barn.  & 
Ores.  247.     6  Dowl.  &  Ryl.  296,  S.  C.     1  Moore  &  P.  33.     4  Bing.  395,  S.  C. 

(d)  5  Taunt.277. 

(ee)  2  Blac.  Rep.  1328;  and  see  Barnes,  43G.    Cowp.  230.    5  Taunt.  277.    1  Man.  &  Ryl.  275. 
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the  action  be  brought  for  words  in  themselves  actionable,  the  jury,  it  has 
been  said,  in  computing  damages,  ought  to  consider  not  only  what  the 
plaintiff  did  actually  sustain  before  the  bringing  of  the  action,  but  also 
what  it  is  probable  he  will  sustain  in  future ;  because  a  subsc({uent  action 
will  not  lie  for  the  same  words :  But  that  if  the  words  are  not  in  themselves 
actionable,  the  jury  ought  only  to  consider  the  damages  which  are  specially 
alleged  and  proved;  because  if  any  damages  be  sustained  at  a  future  time, 
a  subsequent  action  will  lie  for  thera.(/)  It  was  formerly  holden,  that 
the  truth  of  the  words,  for  which  the  action  is  brought,  might  have  been 
given  in  evidence,  upon  the  general  issue,  in  mitigation  of 
*damages  :(a)  But  at  a  meeting  of  all  the  judges,  upon  a  case  [  *883  ] 
that  arose  in  the  Common  Pleas,  a  large  majority  of  them  deter- 
mined not  to  allow  the  truth  of  the  words  to  be  given  in  evidence,  on  not 
guilty,  for  the  future ;  but  that  it  should  be  pleaded,  whereby  the  plaintiff 
might  be  prepared  to  defend  himself,  as  well  as  to  prove  the  speaking  of 
the  words  :(J)  and  this  rule  extends  to  all  sorts  of  words,  and  not  merely 
to  such  as  import  a  charge  of  felony.(J)  Still  however  the  defendant,  we 
have  seen,(c)  may,  on  the  general  issue,  go  into  evidence  to  show  that  he 
spoke  the  words  bond  fide,  and  without  malice  ;(t?)  or  he  may  prove,  in> 
mitigation  of  damages,  such  facts  and  circumstances  as  show  a  ground 
of  suspicion,  not  amounting  to  actual  proof,  of  the  guilt  of  the  plaintiff  :(g) 
And  where  words  are  given  in  evidence,  in  order  to  prove  malice,  which 
are  not  stated  in  the  declaration,  the  defendant  may  prove  the  truth  of 
such  words.(^)  But  it  is  not  competent  for  the  defendant,  under  the 
general  issue,  to  offer,  in  mitigation  of  damages,  evidence  that  the  specific 
facts  in  which  the  slander  consists,  and  for  which  the  action  is  brought, 
were  communicated  to  him  by  a  third  person. (^) 

In  an  action  for  criminal  conversation,  or  for  debauching  the  plaintiff's 
daughter,  per  quod  consortium  vel  servitium  amisit,  it  is  the  peculiar 
province  of  the  jury  to  determine  the  amount  of  the  damages.  In  the  for- 
mer of  these  actions,  it  has  been  well  observed,(/i)  "  circumstances  of  ag- 
gravation of  the  injury,  and  which  may  therefore  operate  as  an  inducement 
with  the  jury  to  give  large  damages,  are  the  plaintiff's  having  lived  happily 
with  his  wife,  before  the  connexion  with  the  defendant  ;(^)  the  unblemished 
character,  and  antecedent  virtuous  behaviour  of  the  wife;  a  provision  having 
been  made  for  the  children  of  the  marriage,  by  settlement  or  otherwise ;  and 
other  similar  topics,  which  the  peculiar  circumstances  of  the  individual  case 
may  furnish.  Proof  is  also  frequently  adduced  of  the  defendant  being  a  man. 
of  fortune,  by  his  own  declarations,  or  by  calling  his  banker,  or  pro<lucing 
a  settlement  under  which  he  may  be  entitled  to  any  estate  real  or  personal, 

(/)  2  Mod.  150;  and  see  Say.  Dam.  53,  4;  but  see  the  opinion  of  Atkins,  J.  in  the  same 
case,  scmh.  contra. 

(a)  1  Ld.  Raym.  121  •  and  see  "Willes,  20,  24.  Com.  Rep.  551.  Barnes,  195.  Pr.  Reg. 
383,  S.  C.     Say.  Dam.  54. 

(6)  2  Str.  1200;  and  see  1  Bos.  &  Pul.  525.     2  Bos.  &  Pul.  225.  (a). 

(c)  Ante,  652.  (d)  1  Car.  &  P.  475,  673. 

(c)  Pcakc,  Evid.  5  Ed.  308;  and  see  2  Campb.  251.  1  Maul.  &  Sel.  284.  HoltNi.  Pri.  299. 
306,  7.     1  Car.  &  P.  279.     11  Price,  235. 

(/)  2  Stark.  \1.  Pri.  457 ;  and  see  2  Str.  3  Ed.  1200.  (1). 

(^r)  Holt  Ni.  Pri.  533;  and  see  Sel.  Ni.  Pri.  6  Ed.  1222.  4  Ring.  167.  Sec  also  Holt  Ni. 
Pri.  299.  2  Stark.  Ni.  Pri.  93.  3  Barn.  &  Cres.  113.  4  Dowl.  &  Ryl.  670,  S.  C.  Ry.  k  Mo. 
422.  8  Moore,  467.  1  Bing.  403,  S.  C,  as  to  what  may  or  may  not  be  given  in  evidence, 
upon  the  general  issue,  in  mitigation  or  aggravation  of  damages,  in  an  action  for  a  libel. 

(h)  1  Sel.  Ni.  Pri.  5  Ed.  25.  (i)  Bui.  Ni.  Pri.  27. 
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or  showing  tlie  extent  of  liis  income  from  business,  or  the  like.  Circum- 
stances of  extenuation  on  the  part  of  the  defendant,  and  which  may  tend  to 
the  mitin-atiou  or  diminution  of  the  damages,  are  the  plaintiff's  previous  ill 
usage  or  unkind  treatment  of  his  wife ;  evidence  of  his  intolerable  ill  temper, 

of  his  having  tui-ned  his  wife  out  of  his  house,(z')  and  refused  to  main- 
[  *884  ]  tain  her,  &c.  previously  to  the  adulterous  intercourse ;  gross  *negli- 

gence  or  inattention  of  the  plaintiff  to  his  wife's  conduct,  with 
respect  to  the  defendant  ;{a)  the  wanton  manners  of  the  wife,  or  first  ad- 
vances made  by  her  to  the  defendant  ;{b)  a  prior  elopement,  and  adulterous 
intercourse  with  another  person,  or  having  had  a  bastard  before  marriage  ;{c) 
because,  by  bringing  the  action,  the  husband  puts  the  good  behaviour  of 
his  wife  in  issue.  So,  letters  written  by  the  wife  to  the  defendant,  before 
his  connexion  with  her,  soliciting  a  criminal  intercourse,  &c.  may  be  given 
in  evidence. (fZ)  But  the  defendant  will  not  be  permitted  to  prove  acts  of 
misconduct  of  the  wife,  subsequent  to  the  commission  of  the  act  complained 
of  in  the  action. "(dl) 

In  an  action  for  debauching  the  plaintiff's  daughter,  j9er  quod  servitium 
amisit,  it  has  been  usual  to  direct  the  jury,  in  ascertaining  the  amount  of 
the  damages,  to  have  regard  not  merely  to  the  injury  sustained  by  the  loss 
of  service,  a  proper  compensation  for  which  might  be  trifling,  but  also  to 
the  wounded  feelings  of  a  parent,(g)  or  party  standing  in  loco  parenti8.{f) 
And  it  is  remarkable,  that  though  the  damages  given  in  this  action,((7)  and 
in  that  for  criminal  conversation, (A)  have  been  frequently  large,  and  in 
some  cases  exemplary,(M)  there  is  no  instance  in  the  books,  of  a  new  trial 
having  been  granted  in  either,  for  excessive  damages.  In  an  action  for  en- 
ticing away  the  plaintiff's  servants,  the  measure  of  damages  is  not  to  be 
ascertained  by  the  actual  loss  sustained  at  the  time ;  but  they  may  be  given 
for  the  injury  done  to  the  plaintiff,  by  causing  them  to  leave  his  employ- 
ment.(A;)  The  plaintiff,  however,  is  not  entitled  to  damages  in  this  action, 
after  he  has  recovered  a  penalty  against  the  servant,  on  articles  of  agree- 
ment, for  quitting  his  service.(Z) 

In  an  action  on  the  case,  for  consequential  damages  to  real  or  personal 
property,  the  amount  of  the  damages  is  proportionate  to  the  injury  com- 
plained of;  and,  where  the  cause  of  action  will  admit  of  it,  they  should  be 
such  as  will  put  the  plaintiff,  as  nearly  as  may  be,  in  the  same  situation  as 
he  would  have  been  in,  if  the  injury  had  not  been  committed ;  or  otherwise 
will  afford  him  a  reasonable  satisfaction  for  the  loss  or  inconvenience  he 
has  sustained.  This  rule  applies  equally  to  actions  ex  delicto,  or  quad  ex 
contractu;  and  whether  they  arise  from  malfeazance,  or  doing  what  the 
defendant  ought  not  to  do;  nonfeazance,  or  not  doing  what  he  ought  to 
do ;  or  misfeazance,  or  doing  what  he  ought  to  do,  improperly.  It  also 
applies  to  wrongs  or  torts  to  real  property,  corporeal  or  incorporeal,  or  to 
personal  property. 

(i)  Bui.  Ni.  Pri.  27.  (a)  4  Durnf.  &  East,  651, per  Buller,  J. 

[b)  Per  Ld.  Ellenborough,  C.  J.  in  Gardner  v.  Jadis,  Lond.  Sit.  1805. 

(c)  Gilb.  Evid.  113,  Ed.  1761.     Bui.  Ni.  Pri.  296,  S.  C. 
{d)  2  Esp.  Rep.  562,  jwcr  Ld.  Kenyan,  C.  J. 

\e)  3  Wils.  18.     2  Durnf.  &  East,  166 ;  and  see  1  Sel.  Ni.  Pri.  5  Ed.  1073,  4 ;  and  the  cases 
there  cited,  1  Man.  &  Ryl.  166.     7  Barn.  &  Ores.  387,  S.  C. 
U)  2  Durnf.  &  East,  4.     11  East,  23. 
{g)  3  Wils.  18.     2  Durnf.  &  East,  4,  166.     11  East,  23. 

{h)  1  Bur.  609.     Say.  Dam.  217,  S.  C.     4  Durnf.  &  East,  651,  657.     6  East,  244,  256. 
(u)  3  Wils.  18.  (k)  4  Moore,  12. 

(0  3  Bur.  1345.     1  Blac.  Rep.  373,  387,  S.  C. 
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*In  actions  for  disturbances  and  nuisances,  the  plaintiff  is  not 
obliged  to  prove  any  specific  injury  to  himself:  that  he  has  a  [  *885  ] 
right,  and  that  such  right  has  been  Avilfully  invaded  by  the  de- 
fendant, is  sufficient ;  for  if  he  were  to  wait  until  ho  could  prove  actual  da- 
mage, the  defendant,  by  repeated  invasions  of  a  right  which  can  only  depend 
on  usage,  might  himself  gain  a  title,  which  could  not  afterwards  be  success- 
fully opposed. (a)  In  actions  therefore,  by  a  commoner  against  a  stranger, 
proof  of  the  plaintiff's  right  of  common,  and  that  tlie  (lefendant's  cattle 
were  turned  thereon  by  him,(rt)  or  that  he  took  away  dung,(/>)  is  sufficient ; 
but  if  the  action  be  brought  against  the  lord,  or  a  third  person  who  puts 
the  cattle  on  the  common  by  his  license,  the  plaintiff  must  also  prove  a  spe- 
cific injury,  as  that  there  was  not  sufficient  common  left ;  at  least  if  the  de- 
fendant prove  the  contrary,  it  will  be  an  answer  to  the  action. (c)  In  an 
action  on  the  case,  for  diverting  plaintiff's  water-course,  where  the  jury, 
under  circumstances  of  aggravation,  gave  .£3000  damages,  the  court  granted 
a  new  trial,  on  the  ground  that  the  damages  given  greatly  exceeded  the 
amount  of  the  injury  proved.(c?) 

In  trover  for  goods,  which  is  properly  an  action  for  damages  only,(e)  the 
measure  of  damages  is  in  general  the  value  of  the  goods,  at  the  time  of  the 
conversion  :(/)[a]  The  jury,  however,  are  not  limited  to  the  mere  value  of 
the  property,  at  that  time  ;  but  may  find,  as  damages,  the  vakie  at  any  sub- 
sequent time,  in  their  discretion.(  (/)  And,  in  trover  for  a  bill  of  exchange, 
the  damages,  we  have  seen,(7i)  are  to  be  calculated  according  to  the  amount 
of  the  principal  and  interest  due  on  the  bill,  at  the  time  of  the  demand, 
and  refusal  to  deliver  it  up.(z)  The  plaintiff,  being  a  chimney  sweeper's 
boy,  found  a  jewel,  and  carried  it  to  the  defendant's  shop,  (who  was  a  gold- 
smith,) to  know  what  it  was,  and  delivered  it  into  the  hands  of  the  appren- 
tice, who,  under  pretence  of  weighing  it,  took  out  the  stones,  and  call- 
ing to  the  master  to  let  him  know  it  came  to  three  halfpence,  the  master 
offered  the  boy  the  money,  who  refused  to  take  it,  and  insisted  to  have  the 
thing  again  ;  whereupon  the  apprentice  delivered  him  back  the  socket,  with- 
out the  stones  ;  and,  in  trover  against  the  master,  several  of  the  trade  were 
examined  at  the  trial,  to  prove  what  a  jewel  of  the  finest  water,  that  would 
fit  the  socket,  would  be  worth ;  and  the  chief-justice  directed  the  jury, 
that  unless  the  defendant  produced  the  jewel,  and  showed  it  not  to  be  of 
the  finest  Avater,  they  should  presume  the  strongest  against  him,  and  make 
the  value  of  the  best  jewels,  the  measure  of  their  damages ;  which  they 
accordingly  did.(/{;)  So,  in  trover  for  title  deeds  of  an  estate  belonging  to 
the  plaintiff,  and  of  great  value  to  him,  although  of  little  or  no  value  to 
the  defendant,  if  it  should  appear  that  the  latter  is  in  possession, 
of  them,  *and  will  not  deliver  them  up,  the  jury  would  probably  [  *886  ] 
be  directed  to  give  liberal  damages.  On  the  other  hand,  \i  trover 
be  brought  by  the  assignees  of  a  bankrupt  against  the  sheriff,  to  try  the 
validity  of  a  sale  under  an  execution,  and  it  appear  that  the  defendant  had 

{a)  2Blac.  Rep.  1233,  4.     4  Durnf.  &  East,  VI.  (i)  2  East,  154. 

(c)  4  Durnf.  &  East,  73;  and  see  Peake,  Evid.  2  Ed.  290. 

(d)  7  Durnf.  &  East,  529;  and  see  1  Chit.  Rep.  729.  (a.) 

\e)  Cro.  Eliz.  116.  (f)  1  Car.  &  P.  626,  7,  n. 

(g)  Id.  625.  (/()  Ante,  873. 

\i)  3  Campb.  477.  {k)  1  Str.  505. 

[a]  See  Grrrnjicld  Bank  v.  Leavitt,  17  Pick.  1.      Weld  v.  Oliver,  21  lb.  559.     Johnston 
V.  Sumner,  1  Met.  Rep.  172.     Sanders  v.  Vance,  7  Monr.  209. 
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a  probable  cause  for  taking  the  goods,  and  that  they  were  fairly  sold,  for 
as  much  as  they  would  probably  have  produced  if  sold  under  the  commission, 
be  mi  "lit  only  be  deemed  answerable  for  the  produce  of  the  sale. 

In  an  action  on  the  case  against  the  sherifi",  for  an  escape  and  false  re- 
turn on  mesne  process,  or  for  not  taking  the  original  defendant  when  he 
had  an  opportunity,  the  plaintiff,  in  order  to  show  the  amount  of  the  da- 
mages, must  prove  his  debt,  and  also  the  circumstances  of  the  defendant 
at  the  time  of  the  arrest ;  and  that  he  has  since  absconded,  or  become  in- 
solvent :  For,  unless  the  debt  be  proved,  the  plaintiff  has  no  cause  of  action 
against  the  sheriff  ;(a)  and  if  the  defendant  was  originally  in  bad  circum- 
stances, or  may  at  any  time  be  met  with,  or  returned  into  the  sheriff's 
custody  soon  after  the  arrest,  and  the  plaintiff  has  not  in  fact  been  injured 
by  the  negligence  of  the  sheriff,  the  damages  arising  from  the  delay  of  the 
plaintiff's  remedy,  beyond  the  additional  expense  he  has  been  put  to,  are 
merely  nominal: (6)  But,  in  an  action  on  the  case  against  a  gaoler,  for  the 
voluntary  escape  of  a  person  in  custody  on  mesne  process,  who  has  since 
absconded,  and  cannot  be  met  with,  it  is  said  to  be  the  duty  of  the  jury  to 
assess  damages  to  the  amount  of  the  whole  debt,  though  it  be  separate. (c) 
So,  in  an  action  on  the  case  against  the  sheriff,  for  a  false  return  of  non 
est  inventus  to  a  capias  ad  satisfaciendum,  where  it  was  proved  at  the 
trial,  that  the  sheriff's  officer  had  frequently  an  opportunity  of  arresting 
the  defendant,  who  afterwards  absconded:  it  was  holden,  that  the  jury  did 
right  in  assessing  damages  to  the  amount  of  the  whole  debt.(c^)  If  the  ac- 
tion be  brought  for  a  false  return  of  nulla  bona  to  a,  fieri  facias,  the  mea- 
sure of  damages,  on  a  verdict  for  the  plaintiff,  is  the  value  of  the  goods 
taken,  or  which  might  have  been  taken,  by  the  defendant,  to  the  extent  of 
the  sum  directed  to  be  levied.(e)  And,  in  an  action  against  the  sheriff,  for 
not  selling  the  joint  property  of  A.  and  B.  under  an  execution  against  the 
goods  of  A.,  it  seems  that  half  the  value  of  the  goods  is  the  proper  measure 
of  damages. (/) 

In  detinue,  which  is  an  action  calculated  for  the  recovery  of  goods  in 

specie,{g)  if  the  defendant  come  at  the  first  day,  and  plead  that 
[  *887  ]  he  has  at  *all  times  been  ready  to  deliver  to  the  plaintiff  the 

goods  for  which  the  action  is  brought,  he  is  not  liable  to  damages 
on  account  of  the  detention  thereof  ;(aa)  but  otherwise  the  plaintiff  is  en- 
titled to  recover  the  goods,  or  the  value  of  them,  if  he  cannot  have  the 
same  again,  with  damages  for  their  detention,  and  his  costs  of  suit:(66) 
And  the  language  of  the  judgment  being  in  the  alternative,  that  the  plain- 
tiff do  recover  the  goods,  or  the  value  of  them,  it  is  incumbent  on  the  jui*y 

(a)  4  Durnf.  &  East,  611 ;  and  see  2  Lev.  85. 

(6)  Peake,  Evid.  2  Ed.  390 ;  and  see  Clayt.  34.     5  Durnf.  k  East,  37.     2  Bos.  &  Pul.  35. 

(c)  Ravenscroft  v.  Eyles,  H.  6  Geo.  III.,  C.  P.     Say.  Dam.  56;  and  see  Lane,  70. 

\d)  2  Ld.  Raym.  1411.     1  Str.  650,  S.  C. 

(e)  For  the  evidence  in  su])port  of  an  action  for  a  false  return  oi  mesne  process,  see  Peake, 
Evid.  2  Ed.  389 ;  and  of  final  process,  Id.  391.  And  for  an  escape,  on  mes7ie  process,  Id.  390. 
2  Phil.  Evid.  227  ;  and  on  final  process,  Peake,  Evid.  2  Ed.  392.     2  Phil.  Evid.  231,  &c. 

(/)  2  Stark.  Ni.  Pri.  218.  And  see  further,  as  to  da'-nages  in  actions  upon  the  case,  Say. 
Dam.  Chap.  XL 

(g)  This  action,  being  founded  on  a  purchase,  bailment,  or  trover,  {ante,  5,)  seems  to  be 
the  connecting  link  between  actions  upon  contract,  and  for  wrongs  independently  of  contract ; 
as  the  action  for  criminal  conversation,  which  is  laid  vi  et  armis,  though  it  is  in  substance  an 
action  for  consequential  damages,  {ante,  4,  d.)  seems  to  be  the  link  which  connects  actions 
of  trespass  with  actions  upon  the  case. 

{aa)  1  Rol.  Abr.  745,  pi.  4,  5.     Say.  Dam.  69. 

(66)  Append.  Chap.  XXIL  §  89.     Chap.  XXXIX.  ^  21. 
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to  find  their  value ;  and  an  omission  in  this  respect  cannot  be  supplied  by 
a  writ  of  inquiry  of  damages. (w) 

In  replevin,  if  the  goods  have  not  been  delivered  to  the  plaintiff  on  re- 
plevying them,  damages  are  given  as  well  for  the  value  of  the  goods,  as  for 
their  detention  ;(c?)  and  this  is  said  to  be  better  than  to  proceed  by  way  of 
withernam  :{e)  but  if  the  goods  have  been  delivered  on  the  replevin,  which 
is  generally  the  case,  damages  are  only  to  be  recovered  for  the  detention 
of  them;(/)  and  it  seems  that  the  amount  of  the  damages,  usually  given 
by  the  jury,  is  four  guineas,  being  the  supposed  expense  of  the  replevin 
bond.(^) 

At  common  law,  no  damages  were  recoverable  by  the  defendant  in  an 
action  of  replevin,  or  second  deliverance :  But,  by  the  statute  7  Hen.  VIII. 
c.  4.  §  3,  and  21  Hen.  VIII.  c.  19,  §  3,  "every  avowant,  and  other  person 
making  avowry,  justification,  or  cognizance  as  bailift',  in  any  replevin  or 
second  deliverance,  for  any  rent,  custom  or  service,  or  for  damage  fea- 
8ant,{h)  upon  any  distress  taken  in  any  lands  or  tenements,  if  the  avowry, 
cognizance  or  justification  be  found  for  him,  or  the  plaintiff"  be  nonsuit  or 
otherwise  barred,  shall  recover  his  damages,  as  the  plaintiff"  should  have 
done,  if  he  had  recovered  therein."  These  statutes  extend  to  avowries, 
&c.  made  by  an  executor,{i)  or  for  an  estra^/  ;{Jc)  and,  as  it  should  seem,  for 
an  amercement  by  a  court  leet;(Z)  and  not  to  pleas  of  prisel  en  auter  lieu 
upon  which  the  wi'it  is  abated,(7?i)  or  to  pleas  of  property  in  the  thing  dis- 
trained. (;?)  The  damages  given  by  the  above  statutes  are  inconsiderable, 
being  merely  such  as  the  defendant  has  sustained  by  the  delay  of  his  re- 
medy, in  consequence  of  the  replevin  :(o)  and  they  are  therefore  frequently 
remitted,  on  a  judgment  by  default  for  want  of  a  plea  in  bar,  in  order  to 
save  the  expense  of  ex.ecuting  a  wi'it  of  inquiry. (^:>)  But  the  de- 
fendant is  entitled  to  treble  damages,  by  the  *statutes  23  Hen.  [  *888  ] 
VIII.  c.  5,  §  11,  12,  and  43  Eliz.  c.  2,  §  19,  after  verdict  or 
nonsuit,  in  an  action  brought  against  him  for  taking  a  distress,  or  other 
act  done,  by  authority  of  the  commissioners  of  sewers,  or  for  levying  a 
poor's  rate.  And,  on  a  distress  for  rent,  the  defendant  in  replevin,  instead 
of  proceeding  at  common  law,  on  a  nonsuit  or  verdict,  for  a  return  of  the 
cattle  or  goods  distrained,  may  avail  himself  of  the  statute  17  Car.  II.  c.  7, 
by  which  he  is  entitled  to  judgment  for  the  arrears  of  rent,  or  so  much 
thereof  as  the  cattle  or  goods  amount  unto,  together  with  his  full  costs ;(«) 
and  shall  have  execution  for  the  same  by  fieri  facias,{h)  elegit  or  other- 
wise, as  the  law  requires.  In  case  not  provided  for  by  the  above  statutes, 
the  defendant  is  not  entitled  to  damages,  but  to  costs  only  by  the  statute 
4  Jac.  I.  c.  3 :  and,  by  the  statute  11  Geo.  II.  c.  19,  §  22,  if  the  plain- 

(rc)  Ante,  574.  And  see  further,  as  to  damages  in  the  action  of  detinue,  Saj.  Dam.  Chap. 
XIV.     1  Sel.  Ni.  Pri.  5  Ed.  G56. 

(d)  Cro.  Eliz.  59.     Say.  Dam.  75,  6. 

(e)  "VVilk.  Repl.  85.  (f)  Id.  ibid.  Gilb.  Repl.  160. 
(g)  Wilk.  Repl.  85.  (h)  Comb.  11.     5  Mod.  76. 
(i)  2  Rol.  Rep.  459.  \k)  Cro.  Eliz.  330. 

(/)  Cro.  J(Jc.  520;  but  see  Cro.  Eliz.  330,  scmb.  contra;  and  see  6  Maulc  &  Scl.  128. 

r»i)  Com.  Rep.  122.     2  Ld.  Raym.  788,  S.  C.  («)  Ilardr.  153. 

(o)  For  the  form  of  a  judgment  for  a  return,  on  a  verdict  for  the  defendant  in  replevin. 
■with  damages  and  costs,  on  these  statutes,  see  Append.  Chap.  XLV.  §  85. 

(p)  Append.  Chap.  XLV.  §  71. 

(a)  For  the  forms  of  judgments  in  replevin,  on  this  statute,  see  Append.  Chap.  XLT. 
2  57,72,75. 

(6)  Append.  Chap.  XLV.  §  90. 
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tiffin  replevin,  upon  a  distress  for  rent,  &c.  shall  become  nonsuit,  or  shall 
(liscontiime  his  action,  or  have  judgment  against  him,  the  defendant  shall 
have  double  costs  of  suit.(c) 

In  actions  of  trespass  vi  et  armis,  damages  are  recoverable  for  immediate 
and  forcible  injuries  to  the  person,  or  to  rea^  or  j:)ensonaZ property :  and,  for 
injuries  to  the  perso7i,  they  are  either  for  an  assault  only ;  for  an  assault 
and  batter// ;  for  an  assault,  battery,  and  mayhem;  or  for  an  assault,  bat- 
tery, and/aZ.sc  i77iprisonment.  In  these  actions,  as  in  actions  upon  the  case 
for  consequential  damages  to  the  person,  there  is  no  certain  rule  by  which 
to  estimate  the  amount  of  the  damages  ;{d)  which  must  therefore  be  assessed 
by  the  jury,  upon  the  evidence,  according  to  the  circumstances  of  each  par- 
ticular case. 

In  an  action  of  assault  and  battery,  the  damages  in  general  depend  on 
the  violence  of  the  injury,  the  rank  in  life  and  situation  of  the  parties,  and 
the  provocation  given  for  it  by  the  plaintiff,  &c.  In  actions  of  this  nature, 
the  circumstances  of  time  and  place,  when  and  where  the  battery  was  com- 
mitted, may  require  different  damages ;  as  it  is  a  greater  insult  for  a  mer- 
chant to  be  beaten  upon  the  Royal  Exchange,  than  in  a  private  room.(e' 
Special  damages  also  may  be  given  in  evidence,  in  this  and  other  actions  Oi. 
trespass  ;  and  the  plaintiff  may  recover  not  only  for  damage,  which  he  has 
actually  sustained,  but  also  for  such  as  he  is  likely  to  sustain,  in  consequence 
of  the  injury  complained  of:  the  reason  for  which  is,  that  after  a  recovery 
in  the  action  of  assault  and  battery,  the  plaintiff  cannot  maintain  another 
action  for  subsequent  damages,  occasioned  by  the  same  injury. (/)  In  an 
action  for  a  mayhem,  however,  the  damages  given  by  the  jury,  if  not  suffi- 
cient, may  be  increased  by  the  court,  on  view  of  the  plaintiff. ((/) 

In  an  action  o^  assault  and/a/s<2  imprisoyiment ,  the  damages  are  gov- 
erned by  the  particular  circumstances  of  the  case,  with  reference 
[  *889  ]  to  *the  period  of  imprisonment,  and  manner  in  which  it  happened, 
and  whether  it  was  with,  or  without  probable  cause,  &c.  If  the 
imprisonment  was  altogether  authorized,  and  attended  with  circumstances 
of  aggravation,  the  damages  are  in  general  considerable :  And  wherever 
an  injury  is  done  under  colour  of  authority,  as  if  an  officer  empowered  to 
press  exceed  the  authority  given  him  by  the  warrant ;  or  if  a  master  of  a 
ship  abuse  the  power  by  law  vested  in  him  over  the  sailors  under  his  com- 
mand ;  or  if  a  person  be  arrested  by  a  general  warrant,  granted  by  a  sec- 
retary of  state,  &c.,  the  jury  it  has  been  said,  in  assessing  damages,  are  not 
confined  to  the  damages  which  have  been  actually  sustained,  but  ought  to 
assess  exemplary  damages.(«)  Where  the  plaintiff  had  been  confined  by 
her  mother,  for  the  space  of  two  or  three  hours  only,  and  the  jury  gave  a 
verdict  for  the  plaintiff  with  2000Z.  damages,  a  new  trial  was  granted,  on 
account  of  the  excessiveness  of  the  damages  :(5)  But  this  seems  to  be  the 
only  instance  in  the  books,  of  a  new  trial  being  granted  on  that  account, 

(c)  See  further,  as  to  damages  in  replevin,  Say.  Dam.  Chap.  XVI. 

(d)  2  Wils.  206,  248.     Ante,  888.     Post,  890.  [e)  3  Wils.  19. 
(/)  1  Ld.  Raym.  339,  692.     1  Salk.  11.     1  Mod.  342,  S.  C:  and  see  12  Mod.  519. 

(5^)  1  Ld.  Raym.  176.  3  Salk.  115,  S.  C.  Barnes,  153.  1  Wils.  5.  2  Wils.  248 :  and  see 
Say.  Dam.  Chap.  XXVIII. 

(rt)  Say.  Dam.  220,  21.  2  Wils.  207,  S.  C.  It  may,  hoTvever,  admit  of  doubt,  whether,  as 
the  damages  are  intended  merely  as  a  compensation  to  the  plaintiff,  for  the  injury  he  has 
sustained,  they  ought,  in  any  civil  case,  to  be  exemplary,  or  given  for  the  sake  of  example  to 
other  persons. 

(6)  Comb.  357. 
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in  an  action  for  false  imprisonment ;  and  in  general  it  is  laid  down,  that  the 
com't  will  not  grant  a  new  trial  in  such  an  action,  unless  the  damages  ap- 
pear at  first  blush  to  be  outrageous,  and  such  as  indicate  prejudice  or  par- 
tiality in  the  jury,  or  that  their  verdict  was  perverse,  and  the  result  of  gross 
error  and  misconception  of  the  case.(f) 

In  actions  of  tn:y)ass,  fur  injuries  to  real  property,  the  damages  are 
proportioned  to  the  injury  complained  of;  which  is  or  is  not  attended  with 
an  ouster,  or  eviction  from  the  possession  of  the  premises.  In  an  action 
of  trespass  for  the  mesne  in-ojits  and  costs  in  ejectment,  where  the  injury 
is  attended  with  an  ouster,  the  measure  of  damages  is  in  general  the  value 
of  the  mesne  profits,  for  the  time  the  possession  of  the  premises  was  with- 
held by  the  defendant,  with  a  reasonable  compensation  for  the  plaintiff's 
trouble,  and  the  inconvenience  he  was  put  to  by  being  kept  out  of  posses- 
sion, and  the  costs  in  ejectment :  and,  in  estimating  the  value  of  the  mesne 
profits,  the  jury  are  not  confined  to  the  mere  rent  of  the  premises,  but  may 
give  such  extra  damages  as  they  think  proper,  and  adequate  to  the  injury 
sustained.((f)  In  this  action,  the  plaintiff  may  proceed  for  and  recover 
damages  for  acts  of  trespass  committed  by  the  defendant,  during  the  time 
he  Avas  in  possession  of  the  premises  ;  as  by  cutting  down  trees,  or  destroy- 
ing or  damagin";  buildino;s,  &c.  If  the  action  be  brou<:fht  in  the  name  of 
the  nominal  plaintiff  in  ejectment,  he  can  only  recover  the  value  oi  the 
mesne  profits,  from  the  time  of  the  demise  laid  in  the  declaration ;  but  if 
it  be  brought,  as  it  may  be,  by  the  lessor  of  the  plaintiff  in  his 
own  *name,  he  may,  on  proof  of  his  title,  recover  the  value  of  [  *890  ] 
the  mesne  profits,  from  the  time  when  it  accrued,  though  before 
the  day  of  the  demise. (a)  When  the  judgment  in  ejectment  is  against  the 
casual  ejector,  for  want  of  an  appearance,  the  costs  of  the  ejectment  are 
usually  included  in  the  damages,  in  the  action  for  the  mesne  profits :  and 
indeed,  the  lessor  of  the  plaintiff  has  in  that  case  no  other  means  of  re- 
covering them. (5)  In  this  action,  the  plaintiff  may  recover  the  costs  of 
the  reversal  of  a  judgment  in  ejectment,  for  the  defendant,  as  between  at- 
torney and  clicnt.(c')  So,  where  the  ejectment  is  regularly  defended,  the 
taxed  costs  may  it  seems  be  recovered,  with  the  mesne  profits,  as  damages 
in  such  action  ;(6)  but,  in  the  latter  case,  the  plaintiff  cannot  give  in  evi- 
dence his  extra  costs,  beyond  the  amount  of  the  taxed  costs  :(c/(7)  And 
where,  after  a  recovery  in  ejectment,  and  before  an  action  of  trespass  for 
mesne  profits,  the  defendant  became  bankrupt,  and  the  jury  did  not  include 
the  costs  of  the  ejectment  in  their  verdict,  on  executing  a  writ  of  iuijuiry, 
the  court  refused  to  set  aside  the  inquisition ;  because  the  plaint ifl'  'might 
have  proved  the  costs  as  a  debt  under  the  defendant's  commission ;  and  as 
he  had  chosen  to  take  the  chance  of  recovering  in  an  obli(iuc  way,  more 

(c)  2  Wils.  207.  Say.  Dam.  218,  S.  C.  2  Wils.  250.  Say.  Dam.  222,  S.  C;  and  see  2 
Wils.  253.  Say.  Dam.  227,  S.  C.  G  Durnf.  &  East,  651,  657.  6  East,  244,  256.  5  Taunt. 
277,281.     1  Youngc  &  J.  477. 

{d)  3  Wils.  118,  121.  In  this  case  it  w;\s  said  by  Gould,  J.  that  he  had  known  four  times 
the  value  of  the  mesne  profits  given  by  a  jury,  in  this  sort  of  action  of  trespass;  and  that 
if  it  were  not  so  sometimes,  complete  ju.stice  could  not  be  done  to  the  party  injured. 

(</)  Jhirosta  v.  Atkim,  II.  4  Geo.  II.  cited  in  Run.  Eject.  2  Ed.  4U2;  and  see  Bui.  Ni.  Pri. 
87.     Ad.  Eject.  2  Ed.  329. 

(b)   1  Esp.  Rep.  358.     7  Moore,  471. 

(r)   1  Man.  &  Ryl.  170.    7  Barn.  &:Cres.  404,  S.  C. 

(dd)  1  E.-jp.  Rep.  35.  7  Moore,  471;  and  see  1  Campb.  151,  2.  4  Taunt.  7.  Ry.  &  Mo. 
419.     4  Bing.  160;  but  see  1  Stark.  Ni.  Pri.  306,  scmb.  contra. 
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than  ho  could  have  recovered  in  a  direct  manner,  and  had  failed,  the  court 
would  not  assist  him.(c) 

In  actions  of  trespass  quare  clausumf regit,  the  measure  of  damages  is 
in  "•eneral  the  sum  required  to  repair  the  damage  done  by  the  defendant; 
but  it  may  be  more  or  less,  according  to  the  circumstances  of  aggravation  or 
mitigation,  with  which  the  case  is  attended.  Thus,  in  trespass  for  breaking 
and  entering  the  plaintiff's  close,  and  spoiling  his  corn,  under  circumstances 
of  great  aggravation,  the  court  held  that  5001.  damages  were  not  excessive, 
and  refused  to  reduce  them,  although  the  plaintiff  did  not  appear  to  have 
sustained  any  actual  pecuniary  damage.(/)  So,  in  an  action  of  trespass 
for  breaking  the  plaintiff's  close,  and  laying  poison  upon  it,  with  intent  to 
destroy  the  plaintiff's  poultry,  the  jury  are  not  confined  in  their  verdict  to 
the  actual  damages  proved  to  have  been  sustained,  but  may  consider  the 
malicious  intention  of  the  defendant. (^)  On  the  other  hand,  where  an  ac- 
tion of  trespass  is  brought  for  a  peaceable  entry  into  land,  for  the  purpose 
of  trying  a  disputed  title,  the  damages  in  general  are  moderate,  and  some- 
times merely  nominal. 

In  trespass  for  breaking  and  entering  the  plaintiff's  Jiouse,  many  things, 
we  have  seen,(A)  may  be  laid  and  proved  in  aggravation  of  damages,  for 
which  alone  trespass  would  not  lie.  Thus,  trespass  may  be  brought  for 
entering  the  plaintiff's  house,  and  beating  his  wife,(z)  child,  or 
[  *891  ]  servant  ;(^)  and  *the  beating  may  be  given  in  evidence  to  aggra- 
vate the  damages ;  or  the  plaintiff  may  prove  that  the  defendant 
came  into  the  house,  and  debauched  his  daughter :(«)  But  he  cannot,  it  is 
said,  in  these  cases,  recover  damages  for  losing  the  service  of  his  wife,  child 
or  servant;  as  he  may  have  a  proper  action  for  that  injury.(&)  This  dis- 
tinction, however,  does  not  appear  to  be  supported  by  the  modern  practice. 
The  rule  now  generally  adopted  seems  to  be,  that  if  the  special  damages 
laid  in  the  declaration,  arise  out  of  the  trespass  committed  in  entering  the 
house,  and  the  acts  done  by  the  defendant,  to  cause  such  special  damages, 
constitute  a  part  of  one  entire  transaction,  of  which  the  trespass  in  the 
house  was  the  commencement,  the  plaintiff  will  be  allowed  to  prove  them, 
notwithstanding  they  might  have  been  a  sufficient  ground  for  a  separate 
action.  And  accordingly,  in  a  late  case,(6')  where  the  declaration  was  for 
breaking  and  entering  the  plaintiff's  house,  and,  without  any  probable 
cause,  and  under  a  false  charge  and  assertion  that  the  plaintiff  had  stolen 
property  of  the  defendant,  searching  and  ransacking,  &c.,  by  reason  of 
which  the  plaintiff  was  not  only  interrupted  in  the  quiet  enjoyment  of  his 
house,  but  his  credit  and  character  were  injured,  &c. ;  the  court  held,  that 
the  trespass  was  the  substantive  allegation,  and  that  the  rest  Was  laid  as 
matter  of  aggravation  only ;  and  though  the  false  charge  was  not  to  be  left 
to  the  jury,  as  a  distinct  and  substantive  ground  of  damages,  yet  all  the 
circumstances  attending  the  trespass  might  be  properly  proved,  and  the 

(e)  2  Durnf.  &  East,  261.  And  see  further,  as  to  the  damages  in  an  action  for  the  mesne 
profits,  Run.  Eject.  2  Ed.  Chap.  XII.  p.  491,  &c.     Ad.  Eject.  2  Ed.  Chap.  XIII.  p.  327,  &c. 

(/)  5  Taunt.  442.     1  Marsh.  139,  S.  C.  (ff)  2  Stark.  Ni.  Pri.  317. 

(h)  Ante,  441. 

(i)  1  Str.  61 ;  and  see  Cro.  Jac.  501.     1  Stark.  Ni.  Pri.  98. 

(k)  2  Salk.  042.     Holt,  699,  S.  C.     2  Ld.  Rajm.  1032.     6  Mod.  127.     Holt,  699,  S.  C. 

(a)  1  Sid.  225.  2  Ld.  Raym.  1032.  6  Mod.  127.  Holt,  699,  S.  C.  3  Bur,  1878.  2 
Durnf.  &  East.  166.     Bui.  Ni.  Pri.  89. 

(6)  2  Salk.  642.     Holt,  699,  S.  C.     Bui.  Ni.  Pri.  89 ;  but  see  Cro.  Jac.  501. 

(c)  2  Maule  &  Sel.  77;  and  see  2  Durnf.  &  East,  166.    5  Taunt.  442.    1  Stark.  Ni.  Pri.  98. 
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jury  shoultl  take  the  whole  together  into  their  consideration,  in  estimating 
the  damages:  "It  is  always  the  practice  (said  Mr.  Justice  Lc  Blanc,)  to 
give  in  evidence  the  circumstances,  which  accompany  and  give  a  character 
to  the  trespass. "(rf)  So,  in  tnajMss  for  breaking  and  entering  the  plain- 
tiff's dwelling  house,  and  for  a  battery,  the  plaintiff  was  allowed  to  give  in 
evidence  that  his  wife  was  so  terrified  by  the  conduct  of  the  defendant, 
that  she  was  immediately  taken  ill,  and  soon  afterwards  died ;  but  this  was 
held  to  be  admissible  only  for  the  purpose  of  showing  how  outrageous  and 
violent  the  breaking  was,  and  not  as  a  substantive  ground  of  damages. (e) 

In  actions  of  trespass  to  personal  property,  the  measure  of  damages  is 
in  general  the  value  of  the  cattle  or  goods,  &c.(/)  if  converted  by  the  de- 
fendant to  his  own  use,  or,  if  they  have  been  only  damaged,  or  detained  for 
a  time,  such  a  sum  as  will  repair  the  damage,  or  afford  the  plaintiff  an  ade- 
quate compensation  for  the  detention  of  them ;  but  the  damages  may  be 
more  or  less,  according  to  circumstances :  And  where  they  are  such  as 
naturally  arise  out  of,  or  are  connected  with  the  act  complained  of,  or  can- 
not with  decency  be  stated,  they  may,  we  have  &een,{g)  be  given 
in  evidence  *under  the  alia  enormia,  or  "other  wrongs"  men-  [  *892  ] 
tioned  in  the  declaration;  but  otherwise  they  are  considered  as 
special  damages,  and  must  be  so  laid  in  the  declaration,  in  order  to  give 
the  defendant  an  opportunity  of  answering  them,  or  the  plaintiff  will  not 
be  alloAved  to  give  them  in  evidence  at  the  trial. (a) 

By  the  statute  28  Geo.  III.  c.  37,  §  24,(J)  "in  case  any  action,  indict- 
ment or  prosecution,  shall  be  commenced  and  brought  to  trial,  against  any 
person  or  persons,  on  account  of  the  seizing  of  any  goods,  wares,  or  mer- 
chandize, seized  as  forfeited  by  virtue  of  any  act  or  acts  of  parliament  re- 
lating to  his  majesty's  revenues  of  customs  or  excise,  or  of  any  ship,  vessel 
or  boat,  or  of  any  horse,  cattle  or  carriage,  used  or  employed  in  removing 
or  carr^'ing  the  same,  whether  any  information  shall  be  brought  to  trial 
to  condemn  the  same  or  not,  and  a  verdict  shall  be  given  against  the  de- 
fendant or  defendants,  if  the  court  or  judge  before  whom  such  action,  in- 
dictment, or  prosecution,  shall  be  tried,  shall  certify  that  there  was  a  prob- 
able cause  for  such  seizure,  then  the  plaintiff,  besides  the  thing  so  seized, 
or  the  value  thereof,  shall  not  be  entitled  to  above  ttvo  pence  damages,  nor 
to  any  costs  of  suit ;  nor  shall  the  defendant  in  such  prosecution  be  im- 
prisoned, or  be  fined  above  one  shilling."  But  a  judge's  certificate,  that 
a  custom-house  ofiicer  had  probable  cause  for  seizing  goods,  does  not  ex- 
tend to  injuries  accompanying  such  seizure,  so  as  to  prevent  the  plaintiff 
from  recovering  damages  and  costs  under  the  above  statute.(c)  And  ac- 
cordingly where,  in  trespass  against  custom-house  officers,  for  taking  the 
plaintiff's  goods,  which  had  been  returned  in  a  deteriorated  state  before 
action  brought,  a  verdict  was  found  for  plaintiff,  for  the  difference  in  price 
between  the  value  of  the  goods  at  the  time  of  the  seizure,  and  the  time 
when  they  were  returned ;  and  the  judge  certified,  that  there  was  probable 
cause  for  the  seizure ;  the  court  held,  that  the  plaintiff  was  not  precluded 

(d)  2  Maule  &  Sel.  19;  and  see  2  Phil.  Evid.  135. 

(e)  1  Stark.  Ni.  Pri.  98 ;  but  see  Peake's  Cas.  Ni.  Pri.  3  Ed.  87. 
m   2  Wils.  248.  (ff)  Ante,  441. 

(fi)  See  further,  as  to  damapes  in  trfxpass,  Sav.  Dam.  Chaj).  XVII. 

(6)  And  sec  the  statutes  23  Geo.  III.  c.  70,  §  29.  20  Geo.  III.  c.  40,  g  31.  These  statutes, 
however,  were  repealed  by  the  6  Geo.  IV.  c.  105 ;  but  there  is  a  similar  clause  in  the  statute 
6  Geo.  IV.  c.  108,  g  92. 

(c)  1  H.  Blac.  28. 
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by  tlic  above  statute,  from  taking  out  execution  for  the  damages  found  by 
the  jury. ((?) 

And,  to  render  justices  of  the  peace  more  safe  in  the  execution  of  their 
duty,  it  is  enacted  by  the  statute  43  Geo.  III.  c.  141,  that  "in  all  actions 
whicli  shall  be  brought  against  any  justice  or  justices  of  the  peace,  in  the 
united  kingdom  of  Qreat  Britain  and  Ireland,  for  or  on  account  of  any 
conviction  by  him  or  them  had  or  made,  under  or  by  virtue  of  any  act  or 
acts  of  parliament  in  force  in  the  said  united  kingdom,  or  for  or  by  reason 
of  any  act,  matter  or  thing  whatsoever,  done  or  commanded  to  be  done  by 
such  justice  or  justices,  for  the  levying  of  any  penalty,  apprehending  any 
party,  or  for  or  about  the  carrying  of  any  such  conviction  into  effect,  in 
case  such  conviction  shall  have  been  quashed,  the  plaintiff  or  plaintiffs  in 

such  action  or  actions,  besides  the  value  and  amount  of  the  penalty 
[  *893  ]  or  penalties  Avhich  may  have  been  levied  upon  the  said  ^plaintiff 

or  plaintiffs,  in  case  any  levy  thereof  shall  have  been  made,  shall 
not  be  entitled  to  recover  any  more  or  greater  damages  than  the  sum  of 
two  pence,  nor  any  costs  of  suit  whatsoever ;  unless  it  shall  be  expressly 
alleged  in  the  declaration,  in  the  action  wherein  the  recovery  shall  be  had, 
and  which  shall  be  in  an  action  upon  the  case  only,  that  such  acts  were 
done  maliciously,  and  without  any  reasonable  and  probable  cause :  And 
that  such  plaintiff  shall  not  be  entitled  to  recover  against  such  justice,  any 
penalty  which  shall  have  been  levied,  nor  any  damages  or  costs  whatsoever, 
in  case  such  justice  shall  prove  at  the  trial,  that  such  plaintiff  was  guilty 
of  the  offence  whereof  he  had  been  convicted,  or  on  account  of  which  he 
had  been  apprehended,  or  had  otherwise  suffered,  and  that  he  had  under- 
gone no  greater  punishment  than  was  assigned  by  law  to  such  offence."  But 
this  statute  does  in  no  instance  extend  to  protect  justices  of  peace,  in  the 
execution  of  their  office,  against  actions  for  acts  of  trespass  or  imprison- 
ment, unless  done  on  account  of  some  conviction  made  by  them  of  the  plain- 
tiffs in  such  actions,  by  virtue  of  any  statute,  &c.(a)  And  it  seems,  that 
the  statute  extends  to  those  cases  only,  where  the  conviction  has  been 
quashed.  (6)  It  also  seems,  that  if  a  conviction  be  good  upon  the  face  of  it, 
the  production  and  proof  of  it  at  the  trial  will  justify  the  convicting  ma- 
gistrates, under  the  general  issue  in  an  action  of  trespass,  as  well  in  respect 
of  such  facts  stated  therein  as  are  necessary  to  give  them  jurisdiction,  as 
upon  the  merits  of  the  conviction. (c)  But  a  conviction  on  a  statute,  not 
pursuing  on  the  face  of  it  the  provisions  of  the  statute,  nor  showing  that 
any  offence  has  been  committed,  is  bad ;  and  although  it  has  not  been 
quashed,  its  invalidity  may  be  taken  advantage  of  on  the  trial  of  an  action 
of  tresjMss,  for  a  distress  taken  under  a  warrant  grounded  thereon. (c?(^)  In 
an  action  against  a  magistrate  for  a  malicious  conviction,  it  is  not  sufficient 
for  the  plaintiff  to  show  that  he  was  innocent  of  the  offence  of  which  he  was 
convicted,  but  he  must  also  prove,  from  what  passed  before  the  magistrate, 
that  there  was  a  want  of  probable  cause. (e) 

In  actions  upon  the  case,  replevin,  trespass,  &c.  the  damages  at  common 
law  are  single,  and  proportioned  to  the  injury  complained  of;  but  double  or 


(d)  5  Barn.  &  Aid.  YG2.     1  Dowl.  &  Rjl.  417,  S.  C. 

(a)  12  East,  67.     1  Man.  &  Ryl.  211. 

(b)  Id.  78,  9.     16  East,  13,  21.     3  Barn.  &  Ores.  409.     5  Dowl.  &  Rjl.  268.  S.  C. 

(c)  16  East,  13,  21  ;  and  see  3  Moore,  294.     4  Moore,  50.     1  Brod.  &  Biug.  432,  S.  0. 
3  Bing.  78. 

{dd)  1  M'Clel.  &  Y.  469.  (e)  1  Marsh.  220. 
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trehle  damages  are  sometimes  given  to  the  plaintiff  hy  statute,  in  cases 
where  single  damages  were  before  recoverable,  as  upon  the  2  lien.  IV.  c. 
11,  for  wrongfully  suing  in  the  admiralty  court, (/)  upon  the  8  lien.  VI.  c. 
9,  §  6,  for  a  forcible  entry,(/7)  upon  the  29  Eliz.  c.  4,  for  cxtortion,(/()  and 
upon  the  2  &  3  W.  &  M.  sess.  1,  c.  5,  for  rescuing  a  distress  for 
*rent.(aa)  In  these  cases,  the  single  amount  of  the  damages  is  [  *894  ] 
found  by  the  jury;  and  the  court,  on  motion,  will  order  them  to 
be  doubled  or  trebled. (/*)  And  where  a  statute  gives  treble  damages,  the 
plaintiff  is  entitled  to  three  times  the  full  amount  of  the  damages  found  by 
the  jury.((?)  But  in  an  action  of  debt,  on  the  statute  2  &  3  Edw.  VI.  c.  13, 
for  not  setting  out  tithes,  the  treble  value  of  them  must  be  found  by  the 
jury,  on  the  general  issue  of  nil  debet  ;[d)  or,  after  judgment  by  default,  on 
a  writ  of  inquiry.(t')  Treble  damages  also,  we  have  seen,(/)  are  given  to 
the  defendant,  by  the  statutes  23  Hen.  VIII.  c.  5,  §  11, 12,  and  43  Eliz.  c. 
2,  §  19,  after  verdict  or  nonsuit,  in  an  action  of  trespass,  or  other  action 
brought  against  him,  for  taking  a  distress,  or  other  act  done  by  authority 
of  the  commissioners  of  sewers,  or  for  levying  a  poor's  rate. 

On  a  declaration  consisting  of  several  counts,  the  jury  may  either  assess 
entire  damages,  on  the  whole  or  part  of  the  declaration,  or  they  may  assess 
several  damages  on  the  different  counts. (^)  If  entire  damages  be  assessed, 
and  any  one  or  more  of  the  counts  be  bad  or  inconsistent,  judgment  may 
be  arrested  :{Ji)  because  it  must  be  intended,  that  some  part  of  the  damages 
was  assessed  upon  those  counts.  In  order  to  cure  this  defect,  if  there  was 
evidence  given  at  the  trial  upon  such  of  the  counts  only  as  are  good  and 
consistent,  a  general  verdict  may  be  altered,  from  the  notes  of  the  judge, 
and  entered  only  on  those  counts  :{i)  but  if  there  was  any  evidence  which 
applied  to  the  other  bad  or  inconsistent  counts,  (as  for  instance,  in  an  action 
for  words,  where  some  actionable  words  are  laid,  and  some  not  actionable, 
in  different  counts, (/{■)  and  evidence  given  of  both  sets  of  words,  and  a  gene- 
ral verdict,)  there  the  jJostea  cannot  be  amended;  because  it  would  be  im- 
possible for  the  judge  to  say  on  which  of  the  counts  the  jury  had  found  the 
damages,  or  how  they  had  apportioned  them  :(?)  In  such  case  therefore,  the 
only  remedy  is  by  awarding  a  venire  de  novo.(m)  If  the  jury  find  a  ver- 
dict for  the  plaintiff  with  one  penalty  generally,  in  a  penal  action,  and  the 
plaintiff  apply  it  to  one  count,  he  cannot  afterwards  apply  it  to  another, 

(/■)  10  Co.  IIG.     Dyer,  159,  b.     Carth.  297. 

Iff)  Bro.  Dam.^j/.  70.  10  Co.  115,  b.  Co.  Lit.  257,  b.  2  Inst.  280.  Cro.  Eliz.  582  ;  but 
see  2  Moore,  238. 

(h)  2  Durnf.  &  East,  148;  and  see  2  Barn.  &  Aid.  393.  1  Chit.  Rep.  137,  S.  C.  4  Barn. 
k  Cres.  154.     Append.  Chap.  XXII.  ?  90. 

(aa)  Carth.  321.     1  Salk.  205.     1  Ld.  Raym.  19,  342.     Skin.  555.  Holt  Rep.  172,  S.  C. 

(b)  2  Durnf.  &  East,  159;  and  see  Cro.  Eliz.  582.  1  Chit.  Rep.  141,  (a.)  M'Clel.  214. 
13  Price,  476,  S.  C. 

(c)  4  Barn.  &  Cres.  154.     6  Dowl.  &  Ryl.  1,  S.  C.  (d)  2  Chit.  Rep.  351. 
(c)  1  Bing.  182.     7  Moore,  G02,  S.  C.     Ante,  573.  (/)  Atitc,  887,  8. 

Iff)   1  Rol.  Abr.  510,  pi.  1. 

(A)  Say.  Dam.  Chap.  XXV;  but  see  the  distinction  taken  in  Willes,  443.  2  Wms.  Saund. 
5  Ed.  171,  a,  b,  c. 

(i)  Barnes,  449.  Doug,  376.  1  Bos.  &  Pul.  329.  3  Bing.  334;  and  see  2  Wms.  Saund. 
5  Ed.  171.  rt. 

(k)  AVillcs,  443.     2  "Wms.  Saund.  5  Ed.  171,  6.  r. 

(l)  1  H.  Blac.  78.  6  Durnf.  &  East,  091.  3  Maule  &  Scl.  110.  1  Barn.  &  Aid.  161.  7 
Moore,  269. 

(m)  R.  M.  1054,  ?  21,  K.  B.,  ^  24,  C.  P.  Barnes,  478.  Doug.  376,  722.  1  Durnf.  &  East, 
542.     3  Bing,  349,  50.     2  Wms.  Sauud.  5  Ed.  171,  a,  b,  c. 
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though  the  former  be  bad  in  law,  and  though  the  evidence  would  have  war- 
ranted the  verdict  on  any  other  count,  (w) 

If  there  be  judgment  by  default  as  to  part,  and  an  issue  upon  other  part, 
or,  in  an  action  against  several  defendants,  if  some  of  them  let 
[  *895  ]  *judgment  go  by  default,  and  others  plead  to  issue,  there  ought 
to  be  a  special  venire,  as  well  to  try  the  issue  as  to  inquire  of  the 
damages,  tam  ad  triandum,  quam  ad  inquirendum :  and  the  jury  who  try 
the  issue  shall  assess  the  damages  for  the  whole,  or  against  all  the  defend- 
ants, (a)  But  if  a  declaration  in  trespass  contain  two  counts,  and  the  de- 
fendant plead  to  one,  and  suffer  judgment  by  default  on  the  other,  and  on 
the  trial  of  the  first,  the  plaintiff  prove  one  act  of  trespass  only,  which  is 
covered  by  the  second  count,  he  is  not  entitled  to  a  verdict  on  the  first 
count. (66)  In  the  case  of  several  defendants,  when  those  who  plead  to  issue 
are  acquitted  at  the  trial,  the  jury,  in  some  instances,  shall  assess  damages 
against  the  defendants  who  let  judgment  go  by  default,  and  in  others  not. 
In  actions  upon  contract,  as  covenant,{c)  assumpsit,{d)  &c.  the  plea  of  one 
defendant,  for  the  most  part,  enures  to  the  benefit  of  all ;  for  the  contract 
being  entire,  the  plaintiff  must  succeed  upon  it  against  all  or  none:  and 
therefore  if  the  plaintiff  fail  at  the  trial,  upon  the  plea  of  one  of  the  de- 
fendants, he  cannot  have  judgment  or  damages  against  the  others,  who  let 
judgment  go  by  default :  But  in  actions  of  tort,  as  trespass,  &c.  where  the 
wrong  is  joint  and  several,  the  distinction  seems  to  be  this,  that  where  the 
plea  of  one  of  the  defendants  is  such  as  shows  the  plaintiff  could  have  no 
cause  of  action  against  any  of  them,  there,  if  this  plea  be  found  against 
the  plaintiff,  it  shall  operate  to  the  benefit  of  all  the  defendants,  and  the 
plaintiff  cannot  have  judgment  or  damages  against  those  who  let  judgment 
go  by  default  ;(e)  but  where  the  plea  merely  operates  in  discharge  of  the 
party  pleading  it,  there  it  shall  not  operate  to  the  benefit  of  the  other  de- 
fendants, but  notwithstanding  such  plea  be  found  against  the  plaintiff,  he 
may  have  judgment  and  damages  against  the  other  defendants.(/) 

If  there  be  a  demurrer  to  part,  and  an  issue  upon  other  part,  or,  in  an 
action  against  several  defendants,  if  some  of  them  demur,  and  others  plead 
to  issue,  the  jury  who  try  the  issues  shall  assess  the  damages  for  the  whole, 
or  against  all  the  defendants :  In  this  case,  if  the  issue  be  tried  before  the 
demurrer  is  argued,  the  damages  are  said  to  be  contingent, (^g)  depending 
upon  the  event  of  the  demurrer.  But  when  the  plaintiff  is  nonsuited  on 
the  trial  of  an  issue,  he  cannot,  we  have  seen,(7i)  have  contingent  damages 
assessed  for  him  on  a  demurrer.(^)  And  when  the  issue,  as  well  as  the  de- 
murrer, goes  to  the  whole  cause  of  action,  the  damages  shall  be  assessed 
upon  the  issue,  and  not  upon  the  demurrer.  Where  the  first  four  counts  of 
a  declaration  in  assumpsit  were  on  bills  of  exchange,  and  there  was  a  de- 
murrer and  joinder  to  the  first  two  counts,  and  the  general  issue  to  the  rest 
of  the  declaration,  and  a  venire  tam  ad  triandum,  quam  ad  inquiren- 

{n)  3  Durnf.  &  East,  448.     5  Taunt.  2  ;  but  see  3  Bur.  1237,  semb.  contra. 
(a)  11  Co.  5.     2  Bos.  &  Pul.  163. 
Ibb)  7  Durnf.  &  East,  727. 
(c)  1  Lev.  63.     1  Sid.  76.     1  Keb.  284,  S.  C. 

{d)  Cas.  Pr.  C.  P.  107.     Prac.  Reg.  102,  S.  C.     3  Durnf.  &  East,  662.     2  H.  Blac.  28. 
Append.  Chap.  XXXVII,  §  43 ;  but  see  1  Salk.  23,  scmb.  contra. 
(e)  2  Ld.  Raym.  1372.     1  Str.  610.     8  Mod.  217,  S.  C. 
(/)  2  Str.  1108,  1222.  {g)  Ante,  722. 

(A)  Ante,  869,  70.  {i)  1  Str.  507. 
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diim,  &c.  and  the  plaintiff,  at  the  trial,  proved  only  two  bills ;  it 

was  *holden  tliat  he  was  not  oblirred  to  apply  these  to  the  counts   [  *89G  ] 

demurred  to,  but  Avas  entitled  to  nominal  damages  on  those  counts, 

and  to  the  amount  of  the  bills  on  the  rest  of  the  declaration. (a) 

When  there  are  several  defendants,  who  sever  in  pleading,  the  jury  who 
try  the  first  issue  shall  assess  damages  against  all,  with  a  cesset  executio ; 
and  the  other  defendants,  if  found  guilty,  shall  be  contributory  to  those 
damages. (^)  In  trespass  against  several  defendants,  who  join  in  pleading, 
if  the  jury  on  the  trial  find  them  all  jointly  guilty,  they  cannot  assess  seve- 
ral damages. (t'«?)  But  they  may  find  some  of  them  guilty,  and  acquit 
others ;  in  which  case  the  damages  can  be  assessed  against  those  only  who 
are  found  guilty :  Or  they  may  find  some  of  the  defendants  guilty  of  the 
whole  trespass,  and  others  of  a  part  only  ;{d)  or  some  of  them  guilty  of 
part,  or  at  one  time,  and  the  rest  guilty  of  other  part,  or  at  another  time  ;(e) 
in  either  of  which  cases,  they  may  assess  several  damages.  And  where, 
in  an  action  against  several  defendants,  the  jury  by  mistake  have  assessed 
several  damages,  the  plaintiff,  we  have  seen,(/)  may  cure  it,  by  entering  a 
nolle  prosequi  as  to  one  of  the  defendants,  and  taking  judgment  against 
the  others ;( (7)  or  he  may  enter  a  remittitur  as  to  the  lesser  damages  ;(^) 
or  even,  Avithout  entering  a  remittitur,  he  may  take  judgment  against  all 
the  defendants,  for  the  greater  damages. (/t) 

When  the  jury,  upon  the  trial  of  an  issue,  have  omitted  to  assess  the 
damages,  we  have  before  seen  in  what  cases  the  omission  may  be  supplied 
by  a  writ  of  inquiry.(«)  When  the  jury  give  greater  damages  than  the 
plaintiff  has  declared  for,  it  may  be  cured  by  entering  a  remittitur  of  the 
surplus,  before  judgment  ;(A')  or  the  plaintiff  may  amend  his  declaration, 
and  have  a  new  trial. (Z)  And,  in  an  action  for  a  mayhem^  the  damages 
given  by  the  jury,  if  not  sufficient,  may,  we  have  seen,(w)  be  increased  by 
the  court,  on  view  of  the  plaintiff. (?i)[a] 

(fl)  Ry.  &  Mo.  41. 

\b)  11  Co.  5.  If  A.  recover  in  tort  against  two  defendants,  and  levy  the  -whole  damages 
on  one  of  them,  that  one  cannot  recover  a  moiety  against  the  other  for  his  contribution; 
alitcr  in  assumpsit.     8  Durnf.  &  East,  186.     Holt,  Ni.  Pri.  245. 

(cc)  Cro.  Eliz.  8G0.  11  Co.  5.  1  Str.  422.  2  Str.  910.  5  Bur.  2792.  6  Durnf.  &  East, 
199  ;  but  see  1  Str.  79.     2  Str.  1140. 

(rf)  Cro.  Eliz.  8G0.     11  Co.  5.     Sty.  Rep.  5. 

(f)   11  Co.  6.     Brownl.  233.     Cro.  Car.  54.  (/)  Ante,  682. 

^y)  11  Co.  5.     Cro.  Car.  239,  243.     Carth.  19. 

(A)  11  Co.  7,  a.  Cro.  Car.  192.  1  Wils.  30.  For  the  cases  where  a  remittitur  damna  13 
allowed,  and  where  not,  see  1  Wms.  Saund.  5  Ed.  285,  (5,  6,)  286,  (10).  1  Marsh.  180.  4 
Maule  &  Sel.  94.     2  Barn.  &  Cres.  902,  &c.     4  Dowl.  &  Ryl.  566,  &c.  S.  C. 

(?)  Ante,  574,  &c. 

(k)  Yelv.  45.  2  Str.  1110,  1171.  But  if  judgment  be  entered  for  more  damages  than  are 
laid  in  the  declaration,  it  is  error.     2  Blac.  Rep.  1300. 

(/)  Ante,  697.  (m)  Ante,  870,  888. 

(«)  1  Ld.  Raym.  176.  3  Salk.  115,  S.  C.  Barnes,  153.  1  Wils.  5.  2  Wils.  248.  Iloare 
V.  Crozier,  E.  22  Geo.  III.  K.B.;  and  see  1  Rol.  Abr.  572,  3.     Say.  Dam.  Chap.  XXVIII. 

[a]  The  learned  reader  is  referred  to  Mr.  Sedgwick's  elaborate  and  admiral)lc  Treatise  on 
the  Measure  of  Damages,  where  he  will  find  the  jjrinciples  briefly  touched  upon  or  hinted  at 
by  Mr.  Tidd,  fully  considered,  and  all  the  learning  on  this  intricate  and  important  branch  of 
law  gathered  within  a  moderate  compass  and  set  forth  in  an  intelligible  manner.  The  suc- 
cinct form  of  the  notes  of  the  present  edition  of  Tidd's  Practice,  forbids  any  extended  inquiry 
into  a  field  of  jurisprudence  which,  though  much  cultivated,  is  very  far  from  being  ex- 
hausted. 
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On  a  general  verdict,  if  false,  the  jury  were  liable  to  be  attainted. (o)  To 
relieve  them  from  this  difficulty,  it  was  enacted  by  the  statute  of 
[  *897  ]  Westm.  *2,  (13  Ediv.  I.)  c.  30,  §  2,  that  "the  justices  of  assize 
shall  not  compel  the  jurors  to  say  precisely  whether  it  be  disseisin 
or  not,  so  as  they  state  the  truth  of  the  fact,  and  pray  the  aid  of  the  justices ; 
but  if  they  Avill  say,  of  their  own  accord,  that  it  is  disseisin,  their  verdict 
shall  be  admitted  at  their  own  peril."  Upon  this  statute  it  has  become  the 
practice  for  the  jury,  when  they  have  any  doubt  as  to  the  matter  of  law,  to 
find  a  special  verdict,  stating  the  facts,  and  referring  the  law  arising  thereon 
to  the  decision  of  the  court ;  by  concluding  conditionally,  that  if  upon  the 
whole  matter  alleged,  the  court  shall  be  of  opinion,  that  the  plaintiff  had 
cause  of  action,  they  then  find  for  the  plaintiif ;  if  otherwise,  then  for  the 
defendant. (a)  In  finding  special  verdicts,  Avhen  the  points  are  single  and 
not  complicated,  and  no  special  conclusion,  the  counsel,  (if  required,)  are  to 
subscribe  the  points  in  question,  and  agree  to  amend  omissions  or  mistakes 
in  the  mesne  conveyance,  according  to  the  truth,  to  bring  the  point  in  ques- 
tion to  judgment  :(6)  And  unnecessary  finding  of  deeds  in  licec  verba,  where 
the  question  rests  not  upon  them,  but  which  are  only  derivation  of  title, 
ought  to  be  spared,  and  stated  shortly,  according  to  the  substance  they  bear 
in  reference  to  the  deed,  as  feofi"ment,  lease,  grant,  &c.{b)  It  is  also  a  general 
rule,  that  in  a  special  verdict,  (as  nothing  is  to  be  intended,)(c)  the  jury  must 
find  facts,  and  not  merely  the  evidence  of  facts  :{d)  And  if  in  this,  or  any 
other  particular,  the  verdict  be  defective,  so  that  the  courts  are  not  able  to 
give  judgment  thereon,  they  will  amend  it,  if  possible,  by  the  notes  of 
counsel,  or  even  by  an  affidavit  of  what  was  proved  upon  the  trial  ;(e)  or 
otherwise  they  will  supply  the  defect,  by  awarding  a  venire  de  novo.{f)[_A] 

(o)  Gilb.  C.  P.  11.  For  the  writ  of  attaint  is  now  abolished,  by  the  statute  6  Geo.  IV. 
c.  50,  §  GO. 

(a)  3  Blac.  Com  37V,  8.  But  the  form  of  a  special  verdict  in  trespass,  see  Append.  Chap. 
XXXVII.  I  53  ;  and  for  a  special  verdict  in  ejectment,  see  Append.  Chap.  XLVI.  g  102. 

(6)  R.  M.  1654,  I  20,  K.  B.    R.  M.  1654,  §  23,  C.  P. ;  but  see  2  Wms.  Sauud.  5  Ed.  97,  c.  (3). 

(c)  4  Durnf.  &  East,  646.     4  Price,  240 ;  and  see  0.  Bridg.  188. 

{d)  2  Ld.  Raym.  1581,  2.    2  Str.  885,  6,  S.  C.    1  Wils.  48.    2  Str.  1185,  S.  C.    1  East,  111. 

(e)  Ante,  713. 

(/)  0.  Brig.  188.    2  Ld.  Raym.  1521, 1584.    2  Str.  887,  S.  C.    /d  1124.    S.P.    1  East,  111 

[a]  "A  special  verdict  is  where. the  jury  find  the  facts  of  the  case,  leaving  the  ultimate 
decision  of  the  cause  upon  those  facts,  to  the  court,  concluding  conditionally,  that  if  upon 
the  whole  matter  thus  found,  the  court  should  be  of  opinion  that  the  plaintiff  had  a  good 
cause  of  action,  they  then  find  for  the  plaintiff,  and  assess  his  damages ;  if  otherwise,  then  for 
the  defendant.  3  Black.  378.  Boote  on  Suit  at  Law,  158.'  It  is  of  the  very  essence  of  a  special 
verdict  that  the  jury  should  find  the  facts,  on  which  the  court  is  to  pronounce  judgment  ac- 
cording to  law.  1  East,  111.  Lord  Raymond,  1581.  And  the  court  will  not  intend  anything, 
especially  any  fact  not  found  by  the  jury.  1  Wilson,  553.  1  Caines,  60.  20  Johns.  Rep.  974. 
An  instance  of  which  is  found  in  11  Wheaton,  445.  Where  the  assent  of  an  executor  is  neces- 
sary, if  the  jury  find  a  special  verdict  stating  facts  from  which  they  might  have  inferred  such 
assent,  but  do  not  find  it  expressly,  the  court  cannot  intend  it.  I  apprehend  there  is  no  re- 
ported case,  of  any  authority,  where  the  court  have  gone  beyond  the  fact  found  in  the 
special  verdict;  for  it  is  the  province  of  the  jury  to  judge  of  and  find  the  facts,  and  the  pro- 
vince of  the  court  to  declare  the  law  on  the  fact  so  found.  The  undisputed  facts  ought  to 
have  been  incorporated  into  the  special  verdict,  and  if  they  had  omitted  them  by  mistake,  the 
court  might,  upon  motion  and  full  evidence,  have  amended  the  special  verdict.  Strange,  514. 
4  Watts,  259.  But  the  court  is  confined  to  the  facts  found  by  the  special  verdict.  2  Yeates, 
543.  3  Yeates,  373.  And  when  a  special  verdict  is  given,  the  court  ought  to  confine  its 
judgment  to  that  verdict."     Fer  Coulter,  J.,  in  Wallingford  v.  Dunlap,  2  Harris,  33. 

A  special  verdict,  to  enable  the  court  of  errors  to  act  upon  it,  must  find  facts,  not  merely 
state  the  evidence.  And  where  it  states  the  evidence  merely,  without  stating  the  conclusions 
of  the  jurj',  the  court  cannot  act  upon  matters  so  found  ;  but  if  other  facts  are  found  pro- 
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But  it  is  said,  that  in  a  special  verdict,  the  not  finding  of  collateral  matter 
shall  he  supplied  ;(</)  and  the  law,  Avhich  is  favourable  to  verdicts,(//)  Avill 
suppose  that  the  jury  doubted  of  nothino;  but  what  related  to  the  matter  in 
question  before  them.(r/)  So,  on  a  special  verdict  with  a  general  conclusion, 
the  court  Avill  doubt  of  no  more  than  the  jury  doubted  of.(/)  And  if  a  spe- 
cial verdict,  on  a  mixed  question  of  fact  and  law,  find  facts,  from  which 

(g)  O.  Bridg.  474.  (/()  Id.  3,  558. 

(i)  Id.  88. 

perly,  and  judgment  in  the  court  below  be  rendered  contrary  to  the  facts  so  properly  found, 
the  judfTiiient  will  be  reversed,  though  the  evidence  stated  in  the  special  verdict  might  have 
warranted  a  verdict  and  judgment  the  other  way.  Seaward  v.  Jackson,  8  Cow.  40G.  Per 
Jonc^,  Chancellor,  La  Frombois  v.  Jackson,  8  Cow.  580.  It  should  recite  all  the  material  facts 
found  by  the  jury  upon  which  the  right  of  the  plaintilf  or  defciidaut  is  entitled  to  rest; 
and  it  cannot,  if  defective,  be  aided  by  iutcndment,  and  thus  become  the  subject  of  a  judg- 
ment. Lcc  V.  Campbell,  4  Port.  198.  Zumull  v.  Watson,  2  Munf.  283.  Neither  can  any  in- 
ference be  drawn  from  it.  Every  fact  not  ascertained  hj  it  is  supposed  not  to  exist.  Law- 
rence V.  Beaubun,  2  Bailey,  623.  If  the  jury,  in  a  special  verdict,  find  facts  only,  the  court 
must  draw  the  legal  conclusion  from  them ;  and  if  they  draw  conclusions  against  the  law, 
upon  the  face  of  them,  the  court  will  reject  the  conclusion  and  judge  ujion  the  facts.  Butler 
T.  Hopper,  1  Wash.  C.  C,  499.  And  the  sole  duty  of  the  court  is  to  decide  the  law  upon  the 
facts  stated,  where  a  difficulty  is  expressed  by  the  jury  upon  them.  Fctcrson  v.  United  States, 
2  Wash.  C.  C,  36.  And  a  special  verdict  which  omits  to  state  circumstances  which  are 
necessary  to  ascertain  whether  the  plaintiff  is  entitled  to  the  property  or  not,  is  insufficient, 
and  a  lyenire  de  novo  will  be  awarded.  Robinson  v.  Brock,  1  Hen.  &  Munf.  213.  A  special 
verdict  must  find  facts,  not  the  evidence  of  facts.  Berlrand  v.  Morrison,  Breese,  175.  Hen- 
derson V.  Allen,  1  H.  &  M.  235.  Brown  v.  Ralston,  4  Rand.  504.  But  where  a  special  ver- 
dict is  imperfect  by  reason  of  ambiguity  or  uncertainty,  so  that  the  court  cannot  say  for 
which  party  judgment  ought  to  be  given,  a  venire  de  novo  ought  to  be  awarded.  Aliier, 
where  the  plaintiff  has  only  stated  a  defective  title  or  case.  Bellotcs  v.  Hallowcll  and  Augusta 
Bank,  2  Mason,  31.  It  must  contain  all  the  facts  in  the  case.  If  defective  or  uncertain,  and, 
not  capable  of  amendment,  judgment  cannot  be  entered  upon  it,  and  nothing  not  found  can 
be  intended.  So,  where  the  court  below  told  the  jury  it  had  been  agreed  that  they  should 
return  a  special  verdict  on  the  disputed  facts,  and  that  the  court  should  enter  judgment 
thereon,  and  on  the  facts  not  disputed,  and  a  verdict  was  rendered,  and  judgment  entered 
accordingly,  it  was  reversed,  and  a  new  trial  ordered.  It  is  the  duty  of  the  plaintiff's  counsel 
to  have  a  verdict  properly  drawn  up,  settled  and  entered  on  the  record.  If  the  facts  are  re- 
duced to  writing,  at  the  time  of  the  trial,  and  have  the  assent  of  the  jury,  the  verdict  may 
be  moulded  into  form  afterwards,  with  the  approbation  of  the  court.  Undisputed  facts 
should  be  incorporated  by  the  jury  into  the  verdict ;  if  omitted  by  them  through  mistake,  the 
court  may,  ujjon  motion  and  full  evidence,  amend  the  verdict.  Wallingford  v.  Dunlap,  14 
Penn.  State  K.  (2  Harris,)  31. 

Where  the  jury  in  a  si)ecial  verdict,  do  not  say  that  they  find  in  one  way  or  the  other,  ac- 
cording as  tho  opinion  of  the  court  may  be  upon  the  law,  the  verdict  is  imperfect.  The 
State  v.  Wallace,  3  Iredell,  195.  A  special  verdict  should  find  every  fact  essential  to  the 
plaintiff's  right  of  recovery,  in  order  to  authorize  a  verdict  in  his  favour,  and  cannot  be 
aided  by  intendment  or  a  reference  to  extrinsic  facts.  If  the  fact  found  show  that  there  were 
others  touching  which  there  was  evidence,  the  truth  of  which  is  not  negatived  by  the  finding, 
the  court,  without  rendering  a  verdict,  should  award  a  venire  de  novo.  Sewa.ll  v.  Glidor,  1 
Ala.  52. 

It  is  no  objection  to  a  special  verdict  that  it  was  drawn  up  by  the  counsel  in  the  case  in 
order  to  show  what  facts  must  be  inserted  if  found  true,  and  the  proper  form  of  stating  them, 
provided  that  the  riglits  and  duties  of  the  jury,  tlie  effect  of  their  verdict,  &c.,  were  fully 
explained  to  tliem  by  the  court.  Miller  v.  Schaklcford,  4  Dana,  264.  The  sjjccial  verdict,  or 
finding  of  a  judge  in  the  nature  of  a  special  verdict,  where  trial  by  jury  is  waived,  should 
find  all  tlie  conclusions  of  fact,  so  as  to  leave  nothing  for  further  determination  except  the 
questions  of  law.  Sisson  v.  Barrett,  2  Comst.  406.  Hill  v.  Covill,  1  lb.  522.  Lanyley  v. 
Warner,  3  lb.  327.  The  State  V.  Watts,  10  Ired.  369.  Thompson  v.  Farr,  1  Spcers,  93.  A 
special  verdict  cannot  be  amended  without  the  consent  of  both  parties  ;  but  a  vmire  facias 
de  novo  may  be  awarded  in  order  to  comi)lete  the  verdict.  United  Slates  v.  Bird,  2  Brevard, 
85.  Whitesides  v.  Russell,  8  W.  &  S.  44.  To  authorize  a  judgment  u])on  a  special  verdict, 
all  the  facts  essential  to  the  right  of  the  party  in  whose  favour  judgment  is  to  be  rendered, 
must  be  found  by  the  jury;  finding  evidence  suflicienl  prima  facie,  to  establish  such  facts,  is 
not  sufficient.     Blake  v.  Davis,  20  Ohio,  231.     Hambklon  v.  Dcmpscy,  lb.  1G8. 
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the  court  can  draw  clear  conclusions,  it  is  no  objection  to  the  verdict,  that 
the  jury  have  not  themselves  drawn  such  conclusions,  and  stated  them  as 
facts  in  the  case.(/c) 

If  there  be  a  special  verdict,  the  plaintiff's  attorney  generally  gets  it 
drawn  from  the  minutes  taken  at  the  trial,  and  settled  by  his  counsel  or 

Serjeant,  who  signs  the  draft.  It  is  then  delivered  over  to  the  op- 
[  *898  ]  posite  *attorney,  who  gets  his  counsel  or  serjeant  to  peruse  and 

sign  it ;  and  when  the  verdict  is  thus  settled  and  signed,  it  is  left 
with  the  clerk  of  nisi  j^rius  or  associate  in  a  town  cause,  or  with  the  asso- 
ciate in  the  country,  who  makes  copies  for  each  party.  The  whole  pro- 
ceedings are  then  entered,  docketed,  and  filed  of  record ;  after  which  a 
concilium  is  moved  for,  a  rule  drawn  up  thereon  with  the  clerk  of  the  rules 
in  the  King's  Bench,  or  secondaries  in  the  Common  Pleas,  the  cause  entered 
with  the  clerk  of  the  papers  or  secondaries,  copies  of  the  record  made  and 
delivered  to  the  judges,  and  counsel  instructed  and  heard,  in  like  manner 
as  upon  arguing  a  demurrer.(a)  In  the  King's  Bench,  a  special  verdict 
must  be  set  down  in  the  paper  for  argument,  within /owr  days,(5)  and  can- 
not be  set  down  afterwards,  without  leave  of  the  court  :{cc)  and  in  the  Com- 
mon Pleas,  the  clerk  of  the  dockets  makes  six  copies  of  the  special  verdict, 
viz.  four  for  the  judges,  and  tivo  for  the  Serjeants  on  each  side.(tZd!)  After 
the  court  have  given  their  opinion,  a  rule  is  drawn  up  for  the  delivery  of 
the  postea  to  the  prevailing  party ;  upon  which  he  is  immediately  entitled 
to  tax  his  costs,  and  take  out  execution,  without  a  rule  for  judgment :  but 
the  other  party  may  have  a  rule,  which  should  be  duly  served,  to  be  present 
at  taxing  costs. 

Another  method  of  finding  a  .species  of  special  verdict  is  when  the  jury 
find  a  verdict  generally  for  either  party,  but  subject  nevertheless  to  the 
opinion  of  the  court,  on  a  special  ca,se,{ee)[_A]  stated  by  the  counsel  on  both 

(k)  8  Price,  256. 

(a)  Ante,  13T,  &c.  (b)  1  Bur.  in  pre/,  iv. 

(cc)  Imp.  K.  B.  10  Ed.  348.  {dd)  Imp.  C.  P.  7  Ed.  385. 

(ee)  Append.  Chap.  XXXVII.  §  54. 

[a]  "  Where  there  is  a  suit  actually  pending  in  court,  whether  commenced  by  amicable 
agreement  or  by  suing  out  of  original  process,  the  parties  or  their  counsel  may,  without 
proceeding  to  trial,  state  a  cause  by  consent  for  the  opinion  and  decision  of  the  court.  This 
may  consist  either  of  one  written  statement  of  all  the  facts  of  the  case,  or  of  several  state- 
ments of  the  facts,  each  involving  a  different  question  of  law  drawn  up  for  the  opinion  of 
the  court  in  bank,  and  signed  by  the  parties  or  their  counsel.  A  case  stated  is  a  substitute 
for  a  verdict,  resorted  to  for  convenience  and  to  save  the  expense  of  a  trial ;  its  purpose 
being  not  to  make  evidence  for  a  jury,  but  to  supersede  the  action  of  a  jury  altogether,  by 
imparting  to  facts  ascertained  by  consent  the  judicial  certainty  requisite  to  enable  the  court 
to  pass  upon  the  law  and  give  judgment  on  the  whole ;  and  its  existence  is,  consequently,  in- 
consistent with  an  issue  to  draw  the  facts  again  into  contest.  Upon  the  statement  of  a  case 
in  a  Circuit  Court,  there  was  the  unusual  agreement  'that  the  question  of  the  admissibility, 
competency,  and  suflSciency  of  the  evidence  to  maintain  the  action  should  be  submitted  to  the 
court ;  and  that  in  considering  the  evidence,  the  court  should  draw  from  it,  so  far  as  it  was 
admissible  and  competent,  every  inference  of  fact  and  law  which  it  would  have  been  com- 
petent for  a  jury  to  draw  from  it.'  On  error  from  the  Supreme  Court  of  the  United  States, 
it  was  declared  by  the  latter  court  that  they  did  not  admit  the  right  of  the  parties,  by  such 
an  agreement  to  impose  upon  the  court  such  duties  as  come  properly  or  solely  within  the 
cognizance  of  a  jury.  A  case  stated  may  be  agreed  on  and  submitted  before  an  issue  is  at- 
tained, and  indeed,  before  any  of  the  pleadings  have  been  filed ;  though  a  declaration  is,  in 
general,  filed  previously. 

"In  the  case  of  Bosler  etux.  y.Kunkle,  it  was  held  by  Tod,  J.,  delivering  the  opinion  of  the 
court,  that  after  a  case  stated,  the  declaration  is  waived  and  superseded.  And  he  said,  'The 
parties  have  agreed  to  put,  and  actually  have  put  before  us  the  facts  of  the  case.  True,  the 
counsel  did  reserve  their  exceptions,  but  it  is  a  reservation  incompatible  with  the  agreement. 
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sides  witli  regard  to  a  matter  of  law ;  "wliicli  has  tills  advantage  over  a  spe- 
cial verdict,  that  it  is  attended  with  much  less  expense,  and  obtains  a  speedier 
decision;  the  jjostea  being  stayed  in  the  hands  of  the  officer  oi  nisi prius, 
till  the  question  be  determined,  and  the  verdict  is  then  entered  for  the 
plaintiff  or  defendant,(^)  as  the  case  may  happen.  The  practice  of  granting 
cases  is  not  of  very  modern  date,  there  being  an  instance  as  far  back  as  the 
reign  of  Charles  the  Second,  where  a  point  was  reversed  at  nisiprius  for  the 
opinion  of  the  court  on  a  special  case.(r/)  But  as  nothing  aj)poars  upon  the 
record  but  the  general  verdict,  the  parties  are  precluded  thereb}^  from  the 
benefit  of  a  writ  of  error,  if  dissatisfied  with  the  judgment  of  the  court 
upon  the  point  of  law :(//)  The  courts  therefore  will  sometimes,  and  parti- 
cularly if  they  are  divided  in  opinion  on  the  point  of  law,  give  the  parties 
leave,  if  they  can  agree,  to  turn  the  case  into  a  special  verdict,  in  order 
that  the  point  may  be  decided  on  a  writ  of  error.(i)  The  court  of  King's 
Bench  will  take  no  cognizance  of  a  special  case,  reversed  upon  the  trial  of 
an  indictment  at  the  sessions. (Z;)  And  they  have  no  jurisdiction  to  review 
the  judgment  of  the  quarter  sessions,  except  on  a  case  sent  up  for  their 
consideration :  and  therefore,  where  the  sessions,  on  an  appeal,  having  heard 
the  witnesses  on  one  side,  had  refused  to  hear  those  on  the  other 
side,  on  the  ground  that  their  testimony  had  been  *prefaced  by  [  *899  ] 
observations  on  the  part  of  the  advocate,  contrary  to  their  usual 
practice,  the  court  refused  to  grant  a  mandamus  to  re-hear  the  appeal. (a) 
But  it  has  been  usual  to  reserve  special  cases  upon  convictions  for  penal- 
ties, on  an  appeal  at  the  sessions,  as  well  as  in  cases  of  settlement ;  and  the 
court  will  take  cognizance  of  them,  when  accompanying  the  proceedings 
removed  by  certiorari  into  the  King's  Bench.(6) 

In  a  special  case,  as  in  a  special  verdict,  the  facts  proved  at  the  trial  ought 
to  be  stated,  and  not  merely  the  evidence  of  facts  ;(c)  and  it  is  drawn  and 
settled  in  like  manner,  by  the  counsel :  and  if  any  difference  arise  about  a 
fact  at  the  trial,  the  opinion  of  the  jury  is  taken,  and  the  fact  stated  accor- 
dingly.(c?)     A  special  case  was  stated  for  the  opinion  of  the  court;  and  it 

(#)  Barnes,  451. 

(g)  1  Lev.  236;  and  see  3  Durnf  &  East,  131.  (/()  3  Blac.  Com.  378. 

(i)   15  East,  501.     6  Taunt.  246.     1  Marsh.  577,  S.  C.  {k)   13  East,  95. 

(a)  4  Barn.  &  Aid.  86;  and  see  2  Chit.  Rep.  385. 

h)  15  East,  333,  345 ;  and  see  2  Chit.  Rep.  284. 

(c)  2  Wils.  163.  {d)  1  Bur.  in  pre/,  iv. 

They  cannot,  at  the  very  time  they  are  placing  all  the  facts  specifically  on  the  record,  object 
because  all  the  parts  are  not  specifically  on  the  record  in  the  declaration.  It  is  an  attempt 
to  mix  a  special  demurrer  with  a  case  stated.' 

"An  ai^rrcement  to  a  case  stated  may  be  rescinded  either  by  tacit  or  express  consent ;  tho 
abandonment  of  it  is  satisfactorily  evinced  by  tlie  parties  subsequently  pleading  to  issue  ; 
and  when  thus  abandoned,  it  is  not  evidence  which  may  be  given  to  the  jury  ui)on  the  trial 
of  the  cause.  A  case  stated,  having  been  read  to  a  jury  as  evidence  of  the  facts  coutaiued 
in  it,  it  is  competent  to  prove  by  the  attorney  who  signed  it  that  the  client's  assent  was  not 
had ;  and  the  better  opinion  is  that  the  paper  is  not  evidence  at  all.  The  statement  of  a 
case  being  agreed  on  and  signed,  it  is  filed  in  the  office  of  the  Prothonotar^- ;  after  which  it 
is  placed  as  an  issue  in  law  upon  the  list,  and  comes  on  for  argument  as  soon  as  reached, 
when  the  question  of  law  arising  on  the  facts  found,  are  discussed  by  the  respective  counsel, 
and  decided  by  the  court.  '  If  the  parties  submit  their  case  to  the  opinion  of  a  court  of 
Common  Pleas  they  must  be  bound  by  its  decision,  unless  it  be  agreed  that  it  shall  be  sub- 
ject to  a  writ  of  error.  This  has  been  settled  with  respect  to  cases  stated  and  submitted  to 
a  court  of  Common  Picas  ;  of  which  the  Supreme  Court  will  not  take  cognizance  unless  it 
be  the  agreement  of  the  parties  that  the  case  shall  be  considered  as  of  the  nature  of  a 
special  verdict  and  subject  to  a  writ  of  error.' "     1  Troubat  &  Haley's  Pract,  523. 
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appearing  that  tlic  greater  part  of  the  statement  v^ns  fictitious,  the  court  fined 
the  attorney  for  his  misconduct. (<')  If  a  verdict  be  found  for  the  plaintiff, 
with  nominal  damages,  subject  to  the  opinion  of  the  court,  on  a  special  case 
to  be  drawn  up  by  the  plaintiff,  and  he  refuse  to  prepare  it,  the  case  cannot 
be  set  down  for  argument,  nor  can  the  plaintiff  be  compelled  to  complete 
it ;  but  the  defendant  may  apply  to  set  aside  the  verdict,  and  have  a  new 
trial. (/)  Where  the  defendant,  however,  had  neglected  to  settle  the  case 
reserved  on  a  quo  ivarranto,  a  rule  nisi  was  granted,  for  the  postea  to  be 
delivered  over  to  the  prosecutor;  and  that  he  should  be  at  liberty  to  enter 
up  judgment  thereon. ((7^)  And  so,  where  a  plaintiff  obtained  a  verdict,  sub- 
ject to  a  special  case,  and  the  defendant  did  not  obtain  the  signature  of  a 
Serjeant  to  such  case,  in  order  to  delay  its  being  argued,  the  court  of  Com- 
mon Pleas  directed  the  postea  to  be  delivered  to  the  plaintiff. (7i7i)  For  the 
argument  of  a  special  case,  the  same  steps  must  be  taken  as  for  that  of  a 
special  verdict,  except  that  it  is  not  entered  of  record.  But  it  is  a  rule  in 
the  King's  Bench,  that  "all  special  cases  to  be  set  down  by  the  clerk  of  the 
papers  to  be  argued,  must  be  entered  within  the  first /owr  days  of  the  term 
next  after  the  trial,  at  which  such  special  cases  shall  have  been  reserved ; 
and  that  such  special  cases  shall  never  be  set  down  for  argument,  on  any  of 
the  last  four  days  of  term."(^')  In  arguing  a  special  case,  the  counsel  are 
not  permitted  to  go  out  of  it ;  and  the  courts  must  judge  upon  it  as  stated  :{k) 
If  it  be  misstated,  the  parties  must  apply  to  amend ;  or,  if  it  be  so  defec- 
tive that  the  court  are  not  able  to  give  judgment,  they  will  grant  a  new 
trial,  in  order  to  have  it  re-stated. (/)  Where  a  verdict  had  been  found, 
subject  to  a  special  case,  and  a  new  trial  directed,  it  was  ruled  at  nisi 
prius,  that  the  special  case,  signed  by  counsel  on  each  side,  was  evidence 

of  the  facts  stated  therein.(w) 
[  *900  ]       *0n  the  trial  of  an  issue  in  the  King's  Bench,  a  case  was  made, 

and  afterwards  argued  in  court,  that  the  facts  not  being  sufiiciently 
stated,  so  as  the  court  could  give  judgment  according  to  the  justice  of  the 
cause,  it  was  recommended  to  the  parties,  and  accordingly  they  agreed,  to 
go  to  a  new  trial,  when  the  plaintiff  was  nonsuited :  and  the  question  being 
about  costs,  whether  the  master  should  tax  the  common  costs  of  a  nonsuit, 
or  take  into  his  consideration  all  the  former  proceedings ;  upon  motion  for 
the  court's  direction  to  the  master,  it  was  ordered,  that  he  should  tax  the 
defendant  his  costs  upon  the  whole,  as  well  with  relation  to  the  first  trial, 
as  the  last.(a)  From  the  statement  of  this  case,  it  does  not  appear  whether, 
upon  granting  a  new  trial,  anything  was  said  about  the  costs  of  the  former 
trial,  or  whether  they  were  directed  to  abide  the  event  of  the  suit:  If  they 
were  not,  it  seems  from  subsequent  cases,(5)  that  at  this  day  they  would 
not  have  been  allowed.  But  where,  after  the  argument  of  a  special  case, 
the  court  directed  a  new  trial,  because  the  case  was  insufficiently  stated, 
and  the  defendant,  without  going  to  trial  again,  gave  the  plaintiff  a  cog- 
novit; the  court  held,  that  the  defendant  was  liable  to  pay  the  costs  of  the 
former  trial. (c) 

(e)  3  Barn.  &  Cres.  597.     5  Dowl.  &  Ryl.  389,  S.  C. 

(/)  6  Moore,  53.  ((jg)  2  Chit.  Rep.  398. 

(M)  8  Taunt.  421.     2  Moore,  478,  S.  C. 

(0  R.  M.  38  Geo.  III.  K.  B.  (k)  1  Bur.  617  ;  and  see  3  Bing.  85. 

h)  1  Sir.  300.     3  Durnf.  &  East,  507.     2  Chit.  Rep.  398.  (m)  Ry.  &  Mo.  4. 

fa)  1  Str.  300.  (6)  3  Durnf.  &  East,  507.    6  Durnf.  &  East,  71. 

(c)  6  Durnf.  &  East,  144 ;  and  see  9  Moore,  620.     2  Bing.  330,  S.  C. 
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It  sometimes  happens  that  a  j^oint  is  rcservecl,  or  saved  by  the  judge  at 
nisi  prius,  with  liberty  to  apply  to  the  court  for  a  nonsuit  or  verdict ;  in 
which  case,  the  court  has  been  in  the  habit  of  considering  itself  in  the  situ- 
ation of  the  judge,  at  the  time  of  the  objection  raised ;  and  a  nonsuit  or 
verdict  is  entered  according  to  their  determination,  without  subjecting  the 
parties  to  the  delay  and  expense  of  a  new  trial. (J) 

Tlie  verdict,  wbether  general  or  special,  nonsuit,  &c.  arc  entered  on  the 
back  of  the  record  of  nisi  prius;  which  entry,  from  the  Latin  word  it 
began  with,  is  called  the  postea.{e)  In  the  King's  Bench,  when  the  cause 
is  tried  at  the  sittings  in  London  or  3Iiddlesex,  the  associate  delivers  the 
record  to  the  attorney  of  the  party  for  whom  the  verdict  is  given,  and  he 
afterwards  indorses  the  postea,  from  the  associate's  minutes  on  the  panel ; 
but  when  the  cause  is  tried  at  the  assizes,  the  associate  keeps  the  record 
till  the  next  term,  and  then  delivers  it,  with  the  postea  indorsed  thereon,  to 
tlic  party  obtaining  the  verdict.  In  cither  case,  the|Jos^i;a  should  be  marked 
by  the  clerk  oi  i\\Q  posteas :  And  there  is  an  old  rule  of  court,  requiring 
the  postea  to  be  marked  in  two  days  after  it  comes  to  the  attorney's 
hands ;(/)  but  now,  it  is  deemed  sufficient  to  mark  i\\c  postea,  at  any  time 
l)efore  the  costs  are  taxed.((/)  If  the  record  be  amended  at  nisi  prius,  on 
account  of  any  variance  between  any  matter  in  writing  or  in  print  produced 
in  evidence,  and  the  recital  or  setting  forth  thereof  upon  the  record  whereon 
the  trial  is  pending,  the  order  for  the  amendment  should  be  indorsed  on 
the  postea,  and  returned  together  with  the  record;  and  thereupon  the 
papers,  rolls,  and  other  records  of  the  court  from  which  such  record  issued, 
should  be  amended  accordingly.     Stat.  9  Geo.  IV.  c.  15. 

*In  the  Common  Pleas,  when  the  cause  is  tried  in  London  or  [  *901  ] 
Middlesex,  the  associate  keeps  the  record  in  his  custody,  till  the 
quarto  die  p)ost  of  the  return  of  the  habeas  corpora  juratorum,  and  in  the 
mean  time  indorses  the  postea  on  the  back  of  it.  And  in  a  late  case,(a) 
the  postea  having  been  improperly  obtained,  from  the  associate  by  the 
plaintiff's  attorney,  who  immediately  taxed  his  costs,  and  signed  final 
judgment  on  tha  fourth  day  of  term:  the  court  notified,  that  for  the  future, 
the  postea  should  not  be  delivered  out  till  the  morning  of  the  fifth  day  of 
term.  It  is  a  rule  in  this  court,  that  "every  clerk  of  assize,  and  associate 
to  the  lord  chief-justice,  shall  make  retm'ns  of  all  posteas,  upon  records 
issuing  out  of  this  court,  whereupon  any  proceedings  have  been,  by  vii'tue 
of  any  writ  of  nisi  i^nus,  distringas,  or  habeas  corpora  juratorum,  and 
cause  the  same  to  be  delivered  to  the  prothonotarics,  upon  the  quarto  die 
post  of  the  return  of  the  writ  of  nisi  prius  in  bank,  on  pain  of  forfeiting 
the  sum  of  twenty  pounds ;  and  shall  take  the  fees  due  to  them  respectively, 
for  the  return  of  every  such  postea."(5)  And  where  final  judgment  is  signed 
UY>on  posteas,  or  inquisitions  upon  writs  of  inquiry,  snch  posteas  or  inquisi- 
tions shall  immediately  be  left  with  the  clerk  of  the  judgments;  and  shall 

((/)  1  Bos.  &  Pul.  339;  and  see  Barnes,  451,  455,  4G0.  1  Campb.  91,  241,  475,  545,  549. 
2  Campb.  4,  79,  195,  427.  1  Stark.  Ni.  Pri.  14.  Holt  Ni.  Pri.  48,  9 ;  208,  9.  2  Marsh.  138. 
9  Price,  288.     2  Dowl.  &  Ryl.  4G2.     1  Man.  &  Ryl.  2G1.  (a.) 

(<•)  For  the  form  of  the  postea,  on  a  verdict  for  the  plaintiff,  in  assumpsit,  covenant,  debt, 
case,  ditinue,  replevin,  trespass,  and  ejectment,  see  Aiipcud.  Chiip.  XXXVII.  ^  7,  &c.,  and  for 
the  defendant,  on  a  nonsuit  or  verdict  in  assujnpsit,  <fcc.  Id.  g  38,  &c. 

(/)  R.  T.  2  Jac.  I.  rcff.  2  K.  B. 

(/)  1  Cromp.  3  Ed.  271.  (a)  1  Brod.  &  Bing.  298.     3  Moore,  643,  S.  C. 

(i)  R.  E.  2  Jiic.  II.  C.  P.  And  there  is  a  particular  rule  in  that  court,  as  to  the  delivery 
of  posteas  in  qui  tarn  actions.     R.  E.  34  Car.  11.  rec/.  1,  C.  P. 
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not  afterwards  be  taken  out  of  the  office,  without  leave  of  the  court. (c)  In 
an  indictment  for  perjury,  alleged  to  have  been  committed  on  the  trial  of  a 
cause  before  one  of  the  judges  of  the  court  of  King's  Bench,  without  a 
prout  patet  per  recordum,  it  is  no  variance  that  the  p)o»tea  alleges  the  trial 
to  have  taken  place  before  the  Lord  Chief  Justice ;  the  cause  having  in 
fact  been  tried  before  the  judge  specified.     1  Moody  &  M.  118. 

On  a  motion  for  a  new  trial,  the  postea  was  brought  into  court,  and  after 
the  new  trial  had  been  denied,  the  postea  could  not  be  found ;  the  court  on 
debate  ordered  a  new  one  to  be  made  out,  from  the  record  above,  and  the 
associate's  notes. (cZ)  If  the  p)ostea  be  wrong,  it  may  be  amended  by  the 
plea  roll,  by  the  memory  or  notes  of  the  judge,  or  by  the  notes  of  the  asso- 
ciate, or  clerk  of  assize  :(e)  And  where  a  general  verdict  had  been  given  on 
two  counts,  one  of  which  was  bad,  and  it  appeared  by  the  judge's  notes,  that 
the  jury  calculated  the  damages  on  evidence  applicable  to  the  good  count 
only,  the  court  of  Common  Pleas  amended  the  verdict  by  entering  it  on  that 
count,  though  evidence  was  given  applicable  to  the  bad  count  also.(/)  So, 
on  an  information  by  the  attorney-general  for  penalties,  for  breach  of  a  navi- 
gation law,  if  the  jury  find  a  general  verdict,  and  it  be  taken  on  a  particular 
count,  the  court  of  Exchequer  will  afterwards,  on  motion,  permit  it  to  be 
entered  on  any  other  count,  if  that  elected  should  prove  to  be  defective,  or 
unsupported  by  the  evidence,  as  applied  to  the  statute ;  for  such  informations 
are  not  to  be  considered  as  in  the  nature  of  qui  tarn  actions,  on  statutes 
merely  penal,  in  which  that  cannot  be  done ;  10  Price,  9.  So,  where  an 
action  was  brought,  and  a  verdict  obtained  by  two  plaintiffs  against  a  de- 
fendant, for  a  malicious  arrest,  the  declaration  alleging  by  way  of  special 
damage,  the  false  imprisonment  of  both,  as  well  as  the  expenses  incurred 
by  them,  though  the  action  could  not  have  been  maintained  in  respect  of  the 
false  imprisonment,  the  wrong  done  in  that  respect  to  one  being  no  wrong 
to  the  other,  yet  the  jm-y  ha-sdng  confined  their  verdict  to  the  expenses  which 
the  plaintiffs  had  been  jointly  put  to  in  procuring  their  liberty,  the  court 
ordered  the  postea  to  be  amended,  by  confining  the  damages  to  those  ex- 
penses only.(^)  But  the  application  to  amend  the  verdict  by  the  judge's 
notes,  must  be  made  to  the  judge  who  tried  the  cause,  and  not  to 
[  *902  ]  the  court :(/«)  And  the  court  will  not  *alter  a  verdict,  unless  it 
appear  on  the  face  of  it,  that  the  alteration  would  be  according 
to  the  intention  of  the  jui-y  :(a)  nor  will  they,  at  a  distance  of  time  after 
the  trial,  amend  the  postea,  by  increasing  the  damages  given  by  the  jury, 
although  all  the  jurymen  join  in  an  affidavit,  stating  their  intention  to  have 
been,  to  give  the  plaintiff  such  increased  sum,  and  that  they  conceived  the 
verdict  they  had  found  was  calculated  to  give  him  such  sum  :{h)  So,  where 
a  general  verdict  was  taken  for  the  plaintiff,  the  court  of  King's  Bench  re- 
fused to  entertain  an  application  for  entering  the  verdict  on  particular  counts, 
according  to  the  evidence  on  the  judge's  notes,  after  a  lapse  of  eight  years, 
and  after  the  judgment  had  been  reversed  on  error,  for  a  defect  in  one 
count.(cc)     And  where  the  jury,  in  an  action  of  debt  on  the  statute  2  &  3 

(c)  R.  T.  13  Geo.  II.  reg.  2  C.  P.;  and  see  R.  T.  29  Car.  II.  reg.  5,  C.  P. 

{d)  2  Str.  1264.  (e)  Ante,  713. 

(/)  1  Bos.  &  Pul.  329. 

{g)  10  Moore,  446,  452.  (a.)  (h)  1  Chit.  Rep.  283.     Ante,  713.  (i). 

(a)  1  H.  Blac.  78.  '  W 

(b)  2  Durnf.  &  East,  281 ;  but  see  1  Bur.  383.     2  Ken.  24,  S.  C. 
{cc)  1  Barn.  &  Aid.  161. 
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Edw.  VI.  c.  13,  wliich  gives  treble  value  for  not  setting  out  tithes,  found, 
on  the  general  issue  of  nil  debet,  that  the  defendant  owed  a  certain  sum, 
being  the  amount  of  the  single  value,  the  court  held  that  the  postea  could 
not  be  amended,  by  entering  a  vei'dict  for  the  treble  value.(t/)  In  an  action 
by  one  defendant  in  aasumpsit,  against  a  co-defendant  for  contribution,  the 
postal  is  evidence  to  prove  the  amount  of  the  damages  ;{<,')  but  the  indorse- 
ment of  the  master's  allocatur,  is  not,  it  seems,  sufficient  to  entitle  the 
plaintiff  to  recover  half  the  costs,  without  producmg  the  judgment. (/) 


♦CHAPTER  XXXVIII.  [  *903  ] 

Of  tJie  Rule  for  Judgment  ;  and  moving  for  a  New  Trial,  ^c.  or  in 
Arrest  of  Judgment  ;  or  for  Judgment  non  obstante  veredicto,  a 
Repleader,  or  Venire  Facias  de  novo. 

After  a  general  verdict  or  upon  a  writ  of  inquiry  after  judgment  by  de- 
fault,(a)  it  is  incumbent  on  the  prevailing  party,  in  the  King's  Bench,  to 
enter  a  rule  for  judgment  nisi  caiisa,{b)  on  the  postea  or  inquisition,  with 
the  clerk  of  the  rules :  And  a  rule  for  judgment  is  necessary,  when  a  ver- 
dict is  taken  by  consent,  subject  to  the  award  of  an  arbitrator,  as  to  the 
qnautum  of  the  demand  :(<?)  But  it  is  not  necessary,  if  the  plaintiff  be  non- 
suited ;  for  in  that  case,  as  he  is  out  of  court,  judgment  may  be  entered  im- 
mediately after  the  day  in  bank.((^)  This  rule  ought  not  to  be  entered  be- 
fore the  day  in  bank  :[d)  And  it  expires  in  four  days  cxclusive[e)  after  it  is 
entered  ;  unless  the  rule  be  entered  on  the  last  day  of  term,  or  witliin  four 
days  after  ;  during  which  four  days,  it  is  the  practice  to  enter  these  rules  as 
of  the  last  day  of  term :(/)  and  Sundag,[g)  or  any  other  day  on  which  the 
court  doth  not  sit,  is  not  reckoned  one  of  the  four  days.(7/)  At  the  expira- 
tion of  four  days  exclusive  after  entering  such  rule,  if  no  sufficient  cause  be 
shown  to  the  contrary,  judgment  may  be  signed.(«)  If  there  be  a  verdict 
for  the  plaintiff,  and  no  rule  for  judgment  given  ior  four  terms,  a  term's 
notice  is  not  necessary  of  the  plaintiff's  intention  to  proceed  by  giving  the 
rule  ;  but  he  may  give  it  of  course,  and  sign  judgment  after  the  four  days 
are  expired :  for  there  is  no  act  to  be  done  by  the  otlier  party. (A-)  In  the 
Common  Pleas,  there  is  no  rule  for  judgment :  but  the  prevailing  party 
waits  till  after  the  appearance  day,  or  quarto  die  post  of  the  return 
of  the  habeas  corpora  juratorum,{T)  before  he  signs  final  *judg-  [  *004  ] 
mcnt ;  unless  the  habeas  corpora  be  returnable  on  ilia  first  or  last 

{(I)  2  Chit.  Ilcp.  351 ;  but  see  1  Bing.  182,  ■\vlierc  tlie  jury  having  found  llic  treble  value 
in  a  similar  action,  on  a  writ  of  inquiry,  the  inquisition  was  amended,  by  the  iusertiou  of 
nominal  damages. 

(c)  2  Stark.  Ni.  Fri.  3C4;  and  see  9  Price,  359.  (/")  2  Stark.  Ni.  Fri.  364. 

(a)   1  Salk.  399.     1  Str.  425.  {h)  Apiicnd.  Cliap.  XXXVIIL  §  1. 

(c)  4  East,  310.  (</)  R.  E.  5  Geo.  II.  rcj.  3,  (a.)  K.  B. 

(f)  3  Salk.  212,  215.     6  Mod.  241.     13  East,  21. 

(  n  Rex  V.  Kcene  ^  others,  II.  2G  Geo.  III.  K.  B. 

(y)  4  Bur.  2130;  and  see  11  East,  2T2.     Id.  (b),  13  East,  21. 

(h)   13  East,  21.     1  Chit.  Rep.  5G2.  (i)  R.  E.  5  Geo.  II.  rcff.  3,  (a),  K.  B. 

()  J'<r  Master  Forster,  Imp.  K.  B.  10  Ed.  342.    3  Maule  &  Scl.  500.     1  Chit.  Rep.  317,  (a). 

(/)  Barnes,  443.     Fr.  Reg.  410,  S.  C.    Barnes,  445,  G.    Pr.  Reg.  410,  11,  S.  C.    It  is  said  in 
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general  return  day :  In  the  former  case,  final  judgment  cannot  be  signed  till 
Sie  cx])ivation  of  the  first  four  days  in  full  term :  In  the  latter,  it  may  it 
seems  be  signed  in  the  evening  of  the  last  day  of  term,  being  the  appearance 
day  of  the  return  of  the  writ.(aa)  But  where  a  verdict  has  been  found  sub- 
ject to  a  reference,  and  an  award  is  made  in  vacation,  whether  before  or 
after  the  return  of  the  habeas  corpora  juratoruni,  final  judgment  should 
not  be  entered  up  till  after  the  first  four  days  of  the  term  next  ensuing 
the  date  of  the  award,  in  order  that  the  party  dissatisfied  therewith  may 
have  an  opportunity  of  taking  the  judgment  of  the  court  upon  it.{b) 

Within  the  time  limited  by  the  rule  for  judgment  in  the  King's  Bench, 
or  practice  of  the  court,  as  above  stated,  in  the  Common  Pleas,  the  plain- 
tiff may  move  the  court  to  set  aside  a  nonsuit,  verdict  or  inquisition,  and 
have  a  new  trial  or  inquiry;  or  for  judgment  non  obstante  veredicto:  Or 
the  court  may  order  a  verdict  to  be  entered  for  the  plaintiff,  where  the 
judge  directed  a  nonsuit  in  an  undefended  cause,  with  liberty  for  the  plain- 
tiff to  move  to  enter  a  verdict. (c)  And  the  defendant  may  move  to  set 
aside  a  verdict  or  inquisition,  and  have  a  new  trial  or  inquiry ;  or,  (after  a 
point  reserved,)  that  a  nonsuit  may  be  entered  ;(c?)  or  he  may  move  in 
arrest  of  judgment:  and  neither  party  may  move  for  a  repleader,  or  venire 
facias  de  novo.  But  the  defendant  cannot  in  strictness  move  to  enter  a 
nonsuit,  or  that  a  verdict  be  entered  for  him,  but  only  for  a  new  trial,  un- 
less leave  was  given  him  at  the  trial  :(e)  and  therefore,  when  a  legal  objec- 
tion is  taken  at  the  trial  and  over-ruled  by  the  judge,  without  reserving 
the  point,  though  the  court  are  afterwards  of  opinion  that  the  objection 
was  a  good  ground  of  nonsuit,  they  will  grant  a  new  trial  only,  and  not 
permit  a  nonsuit  to  be  entered.(/)  And  where,  upon  the  plaintiff's  evi- 
dence, the  judge  intimated  a  strong  opinion  in  favour  of  the  defendant, 
upon  a  point  decisive  of  the  cause,  and  in  consequence  of  such  intimation, 
the  defendant's  counsel  omitted  to  call  witnesses  in  support  of  a  different 
point,  intended  to  be  raised  by  way  of  defence ;  the  court  directed  a  new 
trial  only,  and  would  not  order  a  verdict  to  be  entered  for  the  plaintiff. 
1  Man.  &  Ryl.  269. 

The  first  instance  to  be  met  with  in  the  books,  of  a  new  trial  on  the  evi- 
dence, was  in  the  case  of  Wood  and  Gunston,  A.  D.  1665.((7)  But  Holt^ 
Ch.  J.  seems  to  have  been  of  opinion,  that  new  trials  were  more  ancient, 
from  the  challenge  to  be  met  with  in  the  old  books,  that  the  juror  had  be- 
fore given  a  verdict  in  the  same  cause  :(/i)  Yet  it  does  not  from  thence  fol- 
low, that  the  court  granted  a  new  trial  upon  the  evidence ;  for  it  might 

1  Sel.  Pr.  2  Ed.  478,  that  in  the  Common  Pleas,  the  prevailing  party  must  wait  the  same 
time  (four  days  exclusive,)  as  in  the  King's  Bench,  which  is  allowed  the  other  side  to  move 
for  a  new  trial,  or  in  arrest  of  judgment:  but  this  dictum  is  not  supported  by  the  authorities 
referred  to  above  ;  and  in  the  case  of  Thomas  v.  Ward,  2  Bos.  &  Pul.  393,  the  court  of  Com- 
mon Pleas  held,  that  the  rule  that  final  judgment  cannot  be  signed  till  four  days  after  the 
return  of  the  habeas  corpora  juratarum,  does  not  extend  to  a  case  where  the  term  closes  be- 
fore the  four  days  are  expired. 

{aa)   2  Bos.  &  Pul.  393. 

{b)    Wilkinson  v.  Stewart,  59  Geo.  III.  C.  P.     10  Moore,  111.     Ante,  838,  9. 

(c)  4  Barn.  &  Aid.  413.     Ante,  868. 

(d)  9  Price,  288.  2  Dowl.  &  Ryl.  4G2.  1  Man.  &  Ryl.  261,  (a.)  Ante,  868,  900.  Append. 
Chap.  XXXVIII,  §  2,  3. 

(«)  2  Chit.  Rep.  271,  2.     1  Man.  &  Ryl.  260,  61.  Id.  (a),  422,  425.     Ante,  868,  900. 
(/)  1  Barn.  &  Aid.  252  ;  but  see  8  East,  580.     2  Moore,  458,  9.     8  Taunt.  402,  S.  C.     1 
Barn.  &  Cres.  94.     2  Dowl.  &  Ryl.  198,  S.  C.     1  Man.  &  Ryl,  261,  (a.)     Ante,  868,  900. 
(g)  Sty.  Rep.  462,  466.     1  Str.  392. 
(h)  2  Salk.  648  ;  and  see  6  Durnf.  &  East,  622,  3. 
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appear  to  be  a  mis-trial  upon  tlic  record,  or  there  might  be  other  reasons 
for  a^Yarding  a  venire  facias  dc  7iovo.{^i) 

But  whatever  miglit  have  been  the  origin  of  the  practice,  trials  by  jury 
in  civil  causes  could  not  subsist  now,  without  a  power  somewhere 
to  grant  *neAV  trials.  If  an  erroneous  judgment  be  given  in  [  *905  ] 
point  of  law,  there  are  many  ways  to  review  and  set  it  right. 
When  a  court  judges  of  facts  upon  depositions  in  writing,  their  sentence  or 
decree  may  many  ways  be  reviewed  and  set  right.  But  a  general  verdict 
can  only  be  set  right  by  a  new  trial  ;[a]  which  is  no  more  than  having  the 
cause  more  deliberately  considered  by  another  jury,  when  there  is  a  rea- 
sonable doubt,  or  perhaps  a  certainty,  that  justice  has  not  been  done.  The 
writ  of  attaint,  which  had  become  a  mere  sound  in  every  case,  and  in 
many  did  not  pretend  to  be  a  remedy,  is  now  abolished  by  the  statute  6 
Geo.  IV.  c.  50,  §  60,  There  are  numberless  causes  of  false  verdicts,  with- 
out corruption  or  bad  intention  of  the  jurors:  They  may  have  licard  too 
much  of  the  matter  before  the  trial,  and  imbibed  prejudices  without  know- 
ing it.  The  cause  may  be  intricate :  The  examination  may  be  so  long,  as 
to  distract  and  confound  their  attention.  Most  general  verdicts  include 
legal  consequences,  as  avcII  as  propositions  of  fact :  In  drawing  these  con- 
sequences, the  jury  may  mistake,  and  infer  directly  contrary  to  law.  The 
parties  may  be  surprised,  by  a  case  falsely  made  at  the  trial,  which  they 
had  no  reason  to  expect,  and  therefore  could  not  come  prepared  to  answer. 
If  unjust  verdicts,  obtained  imder  these  and  a  thousand  like  circumstances, 
were  to  be  conclusive  for  ever,  the  determination  of  civil  property  in  this 
method  of  trial,  would  be  very  precarious  and  unsatisfactory.  («) 
'^■'  It  was  not  formerly  usual  to  grant  a  new  trial  in  ejectment  :{h)\yi]  or 
after  a  trial  at  bar,(6")  non3uit,(c?)  or  two  concurring  verdicts  ;(e)[c]  but  for 

(i)  2  Str.  995. 

\a)  1  Bur.  393.     2  Ken.  57,  S.  C.  {b)  2  Salk.  C43.     Pr.  Keg.  408. 

(c)  Y  Mod.  37,  156.     2  Salk.  650,  S.  C. 

(rf)  1  Blac.  Rep.  532.     Pr.  Reg.  411.     Barnes,  317. 

(e)  6  Mod.  22.     2  Salk.  649.     1  Str.  692. 

[a]  The  granting  of  new  trials  depends  upon  the  legal  discretion  of  the  court,  guided  by 
the  nature  and  circumstances  of  the  particular  case.  The  Commonioealth  v.  M(t».io)i,  2  Ash- 
mead,  31.  And  the  refusal  to  grant  one,  cannot  be  assigned  as  error.  Slate  Bank  v.  Hunter, 
1  Dev.  100.  A  petition  for  a  new  trial  is  an  appeal  to  the  discretion  of  the  court,  and  so 
long  as  the  court  keep  within  the  limits  of  their  authority,  their  proceedings  are  not  subject 
to  be  revised  or  controlled  by  writ  of  error,  certiorari,  or  appeal.  Houghton  v.  Slack,  10 
Verm.  520.  Upon  such  a  motion,  every  presumption  is  to  be  made  in  favour  of  the  verdict 
of  the  jury,  and  tlie  correctness  of  the  instructions  of  the  court;  hence  the  want  of  a  case 
stated  in  the  record  sufficient  to  authorize  the  verdict,  or  give  rise  to  the  opinions  delivered 
by  the  judge,  does  not,  per  se,  render  tlie  judgment  erroneous.  Honeycut  v.  Angle,  4  Dev.  & 
Batt.  306.  Generally,  a  new  trial  ought  never  to  be  granted  where  it  appears  that  the  party 
asking  it  has  had  a  fair  trial  on  the  merits,  and  that  justice  has  been  done  him.  Goode  v. 
Love,  4  Leigh,  635.  Cartwright  v.  Carpenter,  7  How.  (Miss.)  328.  Or,  if  his  application  be 
not  made  in  time.  ConneU  v.  Strong,  11  Verm.  280.  It  is  said,  that  on  a  question  of  loca- 
tion, a  new  trial  will  more  readily  be  granted  than  in  most  other  cases  depending  upon  facts, 
in  consequence  of  their  near  approach  to  questions  of  law.  FeMer  v.  lionnett,  2  M'MuUaa, 
44.      ^Volfe  V.  Knolts,  2  M-MuUan,  75.     Matthews  v.  llorlheek,  1  Richardson,  382. 

[b]  But  now,  new  trials  in  ejectment  may  be  granted  to  either  party ;  Trouhlegnme  v. 
Estill,  1  Bibb,  128;  after  a  trial  at  bar,  as  well  as  after  a  trial  at  nisi prius.  Den  v.  Vancleve, 
2  South.  589.  But  it  will  not  be  granted  where  there  has  been  a  view,  except  under  very 
special  circumstances.  Leech  v.  Armilage,  1  Yeates,  104.  In  proceedings  under  the  2d 
(New  York)  Revised  Statutes,  312,  for  quieting  titles  to  land,  tlie  judgment  in  favour  of  a 
plaintiff  is  conclusive  as  to  the  title,  and  a  new  trial  will  not  bo  granted,  of  course,  as  in 
ejectment  on  payment  of  costs  and  damages.     Malin  v.  Rose,  12  Wend.  258. 

[c]  A  third  trial  will  rarely  be  granted,  after  two  concurring  verdicts,  unless  some  plaia 
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the  sake  of  obtaining  justice,  it  may  be  now  had  in  these  as  well  as  in  other 
cases. (/)  Where  there  are  two  contrary  verdicts,  it  is  not  of  course  to 
grant  a  third  trial,  but  the  courts  in  their  discretion  will  grant  or  refuse 
it,  according  to  circumstances;  there  being  no  rule,  either  at  law  or  in 
equity,  which  entitles  the  losing  party  in  that  case  to  the  benefit  of  a  third 
trial,  if  the  second  verdict  be  satisfactory  to  the  court. (^)  In  an  inferior 
court,  it  is  said,  a  verdict  cannot  be  set  aside,  and  a  new  trial  had,  upon 
the  merits,  but  only  for  irregularity  '.{h)  And  the  court  of  King's  Bench 
would  not  interfere  by  mandamus,  to  compel  an  inferior  court  to  grant  a 
new  trial,  in  a  cause  wherein,  it  was  alleged,  injustice  had  been  done  to 
one  of  the  parties. (z)  An  inferior  court,  however,  has  power  to  set  aside 
a  regular  interlocutory  judgment,  in  order  to  let  in  a  trial  of  the  merits.(A;) 
And,  by  a  late  statute,(Z)  the  courts  of  Kings  Bench,  Common  Pleas,  and 

Exchequer,  are  authorized,  in  certain  cases,  to  grant  new  trials 
£  *906  3  of  causes  *wliich  have  been  commenced  and  tried  in  the  courts 

of  Great  Sessions  in  Wales :  And  a  new  trial  may  be  moved  for, 
in  the  King's  Bench,  though  the  party  has  not  entered  into  the  recog- 
nizance required  by  that  statute. (aa). 

The  principal  grounds  or  reasons  for  setting  aside  a  verdict  or  nonsuit, 

(/)  2  Str.  1105.  4  Bur.  2224,  in  ejectment;  Sty.  Rep.  462,  466.  1  Str.  584.  2  Ld.  Raym. 
1358,  S.  C.  2  Str.  1105.  1  Bur.  395,  after  a  trial  at  bar;  2  Ken.  65.  4  Bur.  1986.  2  Blac. 
Rep.  698.  3  Wils.  146,  338,  after  a  nonsuit;  and  4  Bur.  2109.  1  Durnf.  &  East,  171,  after 
two  concurring  verdicts. 

(^r)  2  Blac.  Rep.  963. 

(A)  1  Salk.  201.  2  Salk.  650.  1  Str.  113,392,  499.  Fort.  198.  Say.  Rep.  202.  1  Bur. 
572.     2  Ken.  290,  S.  C.     Doug.  380. 

(i)  2  Chit.  Rep.  250.  {k)  1  Bur.  571.     2  Ken.  290,  S.  C. 

{I)  5  Geo.  IV.  c.  106,  g  2,  3,  4,  5.  {aa)  6  Barn.  &  Cres.  427. 

rule  of  evidence  or  principle  of  law  be  violated.  Frost  v.  Broivn,  2  Bay,  133.  After  two 
verdicts  in  favour  of  a  party,  on  facts,  the  court  will  rarely  grant  a  new  trial.  Aliter,  where 
the  jury  have  disregarded  the  law.  Keble  v.  Arthus,  3  Binn.  26.  S.  P.  Commissioners  of 
Berks  V.  Ross,  3  lb.  520.  Plaij  v.  Plat/,  2  N.  &  M.  184.  But  the  court  may  award  a  third 
trial,  if  the  evidence  requires  it,  though  the  case  has  been  decided  uniformly  the  same  way. 
Wilkie  V.  Rosewelt,  3  Johns.  Cas.  206. 

Where  there  were  two  verdicts  for  the  same  party,  and  the  last  was  sustained  by  the  court 
below,  it  was  held  that  the  court  above  would  not  disturb  it,  though  there  seem  to  be  a 
pretty  clear  preponderance  of  evidence  against  it.  Bennett  v.  Rumjon,  4  Dana,  422.  Or, 
where  there  have  been  two  trials,  with  a  like  result,  a  new  trial  will  not  be  granted  because 
the  verdict  appears  to  be  against  the  weight  of  evidence.  Philbrick  v.  IloUowaij,  6  How. 
(Miss.)  91.  As  a  general  proposition,  it  may  be  considered  that  a  new  trial  will  not  be 
granted  where  there  have  been  two  concurrent  verdicts,  and  no  rule  of  law  has  been  violated. 
Davis  V.  Hale,  Geo.  Decis.  part  II.  82.  Ross  v.  Ross,  5  B.  Monroe,  20.  Canning  v.  Frier, 
Dudley,  (Geo.)  182.  3Ium\. Perkins,  1  Smedes  &  Marsh.  412.  But  see  Stamjjs  v.  Bush,  7  How. 
(Miss.)  255 ;  and  The  Commissioners  v.  Jcnnes,  C.  &  N.  566.  The  Tennessee  act  of  1801,  c.  6, 
I  59,  which  says,  that  no  more  than  two  new  trials  shall  be  granted  to  the  same  party,  does 
not  prevent  the  court  from  granting  new  trials,  for  error  in  the  charge  of  the  court  to  the 
jury,  for  error  in  the  admission  or  rejection  of  testimony,  for  misconduct  of  the  jury,  and  the 
like.  Troit\.West,  1  Meigs,  163,  S.  C.  10  Yerg.  499.  Under  the  Missouri  Statute,  (Rev. 
Code,  1835,  470,)  a  second  new  trial  can  be  granted  only  for  a  misconception  of  the  instruc- 
tions of  the  court,  or  of  the  general  law  governing  the  case,  if  no  instructions  are  given,  or 
there  is  an  entire  disregard  of  such  instructions,  which  must  be  inferred  from  a  comparison 
of  the  verdict  with  the  fiicts  in  evidence.  Hill  y.  Dearer,  7  Jlis.  57.  And  a  second  new  trial 
cannot  be  granted  except  for  the  causes  stated  in  such  statute.  ILumhcrt  v.  Eckeri,  7  Mis.  259. 
For  the  errors  of  the  jury  in  matters  of  law,  but  not  for  the  errors  of  the  court,  a  second 
new  trial  may  be  granted  in  Missouri.  Hill  v.  Wilkins,  4  Mis.  86.  The  vacating  of  a  judg- 
ment and  granting  a  new  trial,  under  the  30th  section  of  the  Illinois  act,  1838-9,  is  a 
matter  of  right,  under  the  first  motion  made  for  that  purpose,  but  whether  a  second  motion 
shall  1)0  sustained  is  a  matter  which  rests  in  the  sound  discretion  of  the  court.  Vance  v. 
Schuyler,  1  Gilman,  160. 
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and  granting  a  new  trial,  arc  first,  the  want  of  tliie  notice  of  trial  :(W>)  but  if 
the  defendant  appear  and  make  defence,  he  shall  not  have  a  new  trial  on 
that  ground.((?c')  And  where  a  cause  was  taken  out  of  its  turn,  and  tried  as 
an  undefended  cause,  the  counsel  for  the  defendant  objecting  thereto,  and 
declining  to  appear,  the  court,  we  have  seen,  refused  to  grant  a  new  trial, 
though  on  payment  of  costs,  without  an  affidavit  of  raerits.(tW)  Secondly, 
that  there  is  a  material  variance\_x\  between  the  issue  or  paper-book  de- 
livered and  the  record  oi  nisi lyrius :{e)  but  the  courts  will  not  set  aside  a 
verdict  on  this  ground,  unless  the  variance  be  material  to  the  point  in 
issue  ;(/)  or  if  a  defence  was  made  at  the  trial.(<7)  Thirdly,  for  want  of  a 
proper  yj^r^;[i3]  as  where  they  arc  not  duly  returned  :(/t)  But  it  is  no 
ground  for  a  new  trial,  that  the  attorney  for  the  defendant  was  the  under- 
sheriff",  who  had  the  summoning  of  the  jury.('/)  So  where,  upon  the  trial 
of  an  information  for  a  libel,  only  ten  special  jurymen  appeared,  and  two 
talesmen  were  sworn  on  the  jury  ;  it  was  decided  to  be  no  ground  for  a  new 
trial,  that  two  of  the  non-attending  special  jurymen,  named  in  tlie  panel, 
had  not  been  summoned,  though  it  appeared  that  this  fact  was  unknown  to 
the  defendant,  until  after  the  trial.(A;)    And  the  disallowing  of  a  challenge, 

{bb)  Bui.  Ni.  Pri.  327.     3  Price,  "72.  {cc)  2  Salk.  C46. 

(rfrf)  5  Bam.  k  Aid.  907.  1  Dowl.  &  Ryl.  553.  S.  C.  Ante,  818,  19 ;  and  see  2  Chit.  Rep. 
269,  70. 

(e)  Barnes,  475,  6.  And  for  the  effect  of  a  variance  between  the  issue  and  nisi  prius  re- 
cord, see  8  Taunt.  634;  2  Barn.  &  Aid.  472;  1  Chit.  Kep.  277.  S.  C.  Id.  277,  8.  (a).  Ante, 
720,  727. 

(  f)  Barnes,  464,  475,  6,  7.     2  Str.  1131.     Say.  Rep.  154. 

(<7)  Barnes,  445.     2  Wils.  160.  (h)  4  Durnf.  &  East,  473.     Ante,  582. 

\i)   1  Smith  R.  304.  (k)  4  Barn.  &  Aid.  430. 

[a]  Variance  between  the  declaration  and  the  proof,  if  not  objected  to  on  the  trial,  is  no 
ground  for  a  new  trial.  Ilayden  v.  Nott,  0  Conn.  367.  Neither  is  a  defect  in  the  i)k'adingg. 
Jonhm  V.  James,  5  Ham.  88.  Bates  v.  Cooper,  lb.  120.  M'Murtr)/  v.  Ilcnri/,  4  Bibb.  410. 
Pearl  v.  Raiulin,  5  Day,  244.  Especially  if  substantial  justice  has  been  done.  Barney  v. Bliss, 
2  Aik.  60.  If  a  plea  is  bad  the  adverse  party,  if  aggrieved,  must  seek  his  remedy  by  writ  of 
error,  and  not  by  motion  for  a  new  trial.  Dwyer  v.  Brannon,  6  Mass.  330.  A  new  trial  will 
be  granted  where  the  plaintiffs  declaration  was  not  proved  by  legal  evidence,  although  the 
objection  was  not  made  at  the  time  by  the  defendant.  Bridge  v.  Austin,  4  lb.  115.  But  not 
where  the  evidence  at  the  trial  differs  from  the  declaration  in  a  part  not  constituting  the  gist 
of  the  action.  Cunninr/ham  v.  Kimball,  7  lb.  65.  But  objections  to  the  evidence,  as  not 
comporting  with  the  declaration,  ought  not  generally  to  be  admitted  ;  unless  the  objections 
were  made  at  the  trial,  and  the  point  reserved.  Jones  v.  Falls,  4  lb.  245.  If,  however,  the 
objection  goes  to  arrest  the  judgment,  it  ought  to  be  heard  ;  because  the  defendant  may 
move  in  arrest  of  judgment  after  he  has  failed  in  a  motion  for  a  new  trial.  //>.  254.  So 
too,  if  the  declaration,  as  amended,  has  varied  the  defence,  either  as  to  the  principles  of  it 
or  as  to  the  rule  of  damages.  lb.  So  too  where  judgment,  according  to  the  verdict,  will 
not  be  a  bar  to  another  action  on  the  same  breach  of  the  same  contract.     lb.     • 

[li]  Where  one  of  the  jurors  to  whom  a  cause  had  been  committed,  had  entertained  per- 
sonal hostility  towards  the  party  against  whom  the  verdict  was  returned,  and  liad  previously 
on  hearing  but  a  part  of  the  evidence  on  a  former  trial  of  the  same  action,  expressed  an 
opinion  in  favour  of  the  other  party,  and  on  being  interrogated  at  tlie  commencement  of  the 
prevent  trial,  had  declared  himself  to  })e  impartial,  and  had  during  the  trial  been  drinking 
with  the  party  in  whose  favour  the  verdict  was  returned,  on  his  invitation  and  at  his  expense, 
the  verdict  was  set  aside  and  a  new  trial  granted.  Studley  v.  Hall,  9  Shcp.  108.  In  Ver- 
mont and  in  some  other  States,  a  want  of  a  freehold  qualification  in  one  of  the  jurors  is  a 
ground  for  a  new  trial,  if  the  fact  was  not  known  to  the  i)arty  making  the  motion  at  the  time 
of  the  trial.  Brigrjs  v.  Georgia,  15  Verm.  61.  But  any  incompetency  of  a  juror,  if  known 
to  the  defendant  before  trial,  and  no  objection  made,  is  not  ground  for  a  new  trial.  Tislc  v. 
The  Stale,  6  Mis.  426.  Booby  v.  The  Slate,  4  Yerg.  111.  Alienage,  though  cause  of  chal- 
lenge, is  not  a  ground  for  a  new  trial,  though  it  was  unknown  to  the  party  moving  for  it  and 
his  counsel,  till  after  the  verdict  was  rendered.  Presbury  v.  The  Commonwealth,  9  Dana,  203. 
Insanity  in  a  juror  is  a  sufficient  reason  for  a  new  trial,  but  it  must  be  fully  proved.  State 
V.  Scott,  1  Hawks,  24. 
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we  h<avc  seen,(?)  is  not  a  ground  for  a  new  trial,  but  for  a  venire  de  novo. 
Fourthly,  the  misbehaviour  of  the  prevailing  party,  towards  the  jury  or 
witnesses, (>m)  is  a  good  ground  for  a  new  trial. [a]  And  where  it  was  sworn, 
that  hand  bills,  reflecting  on  the  plaintiff's  character,  had  been  distributed 
in  court,  and  shown  to  the  jury  on  the  day  of  trial,  the  court  granted  a 
new  trial ;  and  would  not  receive  from  the  jury  affidavits  in  contradiction, 
though  the  defendant  denied  all  knowledge  of  the  hand  bills. (w)  But  merely 
desiring  a  juror  to  appear,  is  no  cause  for  setting  aside  the  verdict. (o)  Fifth- 
ly, the  courts  will  sometimes,  though  rarely,  grant  a  new  trial,  on  account 

(I)  Ante,  854.  (m)  T  Mod.  156. 

(n)  3  Brod.  &  Bing.  212.     1  Moore,  87,  S.  C.  (o)  1  Str.  643. 


[a]  If  there  appears  the  least  attempt  on  the  part  of  a  prevailing  party  to  seek  to  in- 
fluence a  juror  who  tries  the  cause,  the  verdict  will  be  set  aside.  Hilton  v.  Southwick,  5 
Shep.  303.  During  the  trial  of  a  cause,  a  juryman  said  to  a  witness  for  the  plaintiff,  that 
"  they  would  throw  the  costs  of  the  action  upon  the  defendant,  of  course,"  to  which  the  wit- 
ness replied,  that  "  they  could,  of  course."  The  jury  found  for  the  plaintiff,  and  upon  a 
motion  for  a  new  trial,  for  the  above  reason,  it  was  held,  that  although  such  conduct  on  the 
part  of  a  juror  was  a  violation  of  his  public  duty,  yet,  as  it  did  not  show  any  bias,  or  pre- 
judice, for  or  against  either  of  the  parties,  it  was  not  a  suflficient  cause  for  granting  a  new  trial ; 
but  if  the  plaintiff  had  been  privy  to  such  conversation,  the  verdict  should  be  set  aside. 
M'llvaine  v.  Wilkins,  12  N.  Hamp.  474.  A  new  trial  will  be  granted  where  the  jury,  after 
the  charge,  converses  with  a  witness  who  has  testified  before  them.  The  State  y.  Brazil,  Geo. 
Decis.  Part  II.  107.  Or  where  a  jury,  after  having  retired  from  their  box  to  consider  their 
verdict,  bad  privately  examined  a  witness.  Siiiith  v.  Graves,  1  Brevard,  16.  Or  if  a  juror,  not 
being  sworn  as  a  witness,  after  the  jury  has  retired,  state  flxcts  of  his  own  knowledge,  which 
his  fellow  jurors  regard  as  evidence.  Booby  v.  The  State,  4  Yerg.  111.  But  a  new  trial  will 
not  be  granted  on  account  of  idle  words  spoken  to  a  juror  by  a  by-stander,  it  not  appearing 
that  there  was  any  fault  on  the  part  of  the  juror,  or  that  of  the  party  in  whose  favour  the 
verdict  was  given.  Stuart  v.  Small,  5  Mis.  525.  Nor  will  a  verdict  be  set  aside  because  a 
jurj'man  drinks  spirituous  liquors  during  the  trial  at  his  own  expense,  and  in  moderate  quan- 
tity. Wilson  V.  Abrahams,  1  Hill,  207.  Nor  because  the  jury  drank  ardent  spirits  at  their 
meals,  during  the  progress  of  the  trial,  without  proof  that  they  were  thereby  disqualified 
from  duly  considering  the  case.  Stone  v.  The  State,  4  Humph.  27.  But,  where  one  of  the 
jurors  separated  from  his  fellows,  without  permission  of  the  court,  under  the  charge  of  a 
constable,  after  they  had  retired  to  consider  their  verdict,  and  received  a  paper  or  document 
from  the  opposite  party,  which  the  jury  wanted  and  which  went  into  their  possession,  it  was 
held  ground  for  a  new  trial.  OJitt  v.  Viet,  Walker,  99.  Or  if  it  appear  that  the  jury  sepa- 
rated before  verdict  rendered  and  had  free  intercourse  with  other  people,  a  new  trial  will 
be  granted.  The  State  v.  Sherbourne,  Dudley,  (Geo.)  28.  Or.  if  the  jury  by  evident  mistake 
take  out  a  deposition  not  read  at  the  trial.    Taylor  v.  Soresby,  "Walker,  97. 

Whatever  would  be  a  good  cause  of  challenge  to  a  juror,  if  discovered  in  time,  will  be  cause 
for  granting  a  new  trial,  if  not  discovered  until  the  jury  have  retired  to  consider  their  ver- 
dict. JPKinley  v.  Smith,  Hardin,  167.  If  a  juror  who  was  on  the  first  trial  is  put  on  the 
second  trial,  and  the  fact  is  not  known  to  the  party  until  the  second  verdict  is  renderd,  it 
is  sufiicient  cause  for  a  new  trial.  Herndon  v.  Bradshaio,  4  Bibb,  45.  Craig  v.  Elliott,  lb.  272. 
Where  a  juror  previously  to  the  trial  declared  that  if  he  was  of  the  jury  he  would  give  $1000 
damages,  and  the  defendant  did  not  know  the  fact  until  after  the  verdict,  it  is  sufficient 
ground  for  a  new  trial.  Vance  v.  Haslett,  lb.  191.  Where  a  party  after  a  verdict  proves  that 
one  of  the  jurors  had  said  before  the  trial,  that  his  mind  was  made  up  against  him,  and  the 
party  also  makes  affidavit  that  he  knew  nothing  of  the  fact  before  the  trial,  this  is  cause  for 
a  new  trial.  Peirce  v.  Busch,  3  Bibb,  347.  Where  after  a  cause  had  been  opened  to  a  jury 
one  of  the  parties  made  to  a  juror  out  of  court  statements  favourable  to  his  own  side  of  the 
cause,  and  the  jury  afterwards  returned  a  verdict  in  his  fpvour,  a  new  trial  was  granted. 
Perkins  v.  Knight,  2  N.  Hamp.  474.  But  where  a  party  objecting  had  made  the  requisite 
inquiry  of  the  juror  upon  the  verdict,  and  failed  of  discovering  the  fact  which  would  have 
disqualified  him,  a  new  trial  might  be  granted,  if  it  should  afterwards  be  discovered  that  he 
did  not  stand  indifferent  in  the  cause.  Jefferies  v.  Randall,  14  lb.  205.  But  a  new  trial 
will  not  be  granted  on  the  ground  that  a  juror  after  he  was  sworn,  expressed  a  wish  to  with- 
draw because  he  had  a  similar  suit  pending  in  the  same  court,  and  such  application  was  not 
granted  to  him.     Shobe  v.  Bell,  1  Rand.  39. 
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of  tlie  unavoidable  absence  of  the  attorne7j!i,{p\k\  or  witnesses  ;{q)\y^']  or 
upon  the  discovery  of  new  and  material  evidence  since  the  trial  ;(r)  or 
where  upon  the  facts  proved,  an  inference  of  law  arises  on  a 
statute,  of  which  *the  parties  were  not  then  awarc.(rt)  But  a  [  *907  ] 
new  trial  is  very  rarely  granted  for  the  default  or  omission  of  the 
parties,  their  counsel  or  attorneys,  in  not  coming  prepared  with,  or  going 
into  evidence  which  they  were  apprised  of,  and  might  have  produced  at  the 
former  trial  ;(^>)[c]  or  upon  a  suggestion  that  the  party  was  not  apprised 
of  particular  evidence,  and  therefore  not  prepared  to  answer  it  \{c)  or  be- 
cause a  Avitness  refused  from  misapprehension,  to  execute  a  release  which 
rendered  him  incompetent  ',{d)  or  has  either  from  inattention,  or  the  want 
of  being  prepared,  made  a  mistake  in  giving  his  evidence  ;(c'c)[d]  or  on 

(p)  3  Taunt.  484.     1  Price,  201.     2  Chit.  Rep.  269.     1  Car.  &  P.  46. 

\q)  2  Salk.  G45.     6  Mod.  22.     1  Price,  1.     2  Chit.  Rep.  195.  (r)  2  Blac.  Rep.  955. 

(a)  7  Taunt.  309. 

{b)  2  Salli.  647,  653.  6  Mod.  22.  1  Str.  691.  1  Wils.  98.  1  Blac.  Rep.  298.  2  Blac. 
Rep.  802,  3.  1  Durnf.  &  East,  84.  2  Durnf.  &  East,  113.  1  Price,  143.  11  Price,  383; 
but  see  8  Taunt.  730;  3  Moore,  58,  S.  C. 

(c)  2  Atk.  319.  2  Chit.  Rep.  194.  2  Moore,  179.  8  Taunt.  236.  S.  C.  8  Moore,  32.  2 
Chit.  Rep.  194,  267.     1  Bing.  339.     8  Moore,  612,  S.  C;  but  see  2  Chit.  Rep.  269,  271. 

(rf)  4  Bing.  171. 

\ee)  Say.  Rep.  27.     M'Clel.  179 ;  but  see  5  Taunt.  277  ;  7  Moore,  546 ;  1  Bing.  145,  S.  C. 

[a]  a  new  trial  will  not  be  granted  because  the  defendant's  attorney  was  absent  whea 
the  case  was  called,  and  it  went  to  the  jury  without  him,  though  the  plaintiff  may  agree,  be- 
fore the  verdict  is  recorded,  to  open  the  case.  Allen  v.  Donnelly,  1  M'Cord,  113.  StergcisY. 
Darby,  8  Mis.  679.  Field  v.  Watson,  lb.  686  ;  or  because  he  has  mistaken  the  law.  Edwards 
V.  Lambert,  2  Root,  430.  Gongerat  v.  M'Carty,  1  Yeates,  253.  S.  C.  2  Dall.  144  ;  or  because 
be  pleads  a  wrong  plea.  M'Neish  v.  Stewart,  7  Cow.  474 ;  or  mistake  in  not  summoning  a 
■witness.  Pleasants  v.  Clements,  2  Leigh,  474.  But  a  new  trial  ought  not  to  be  granted  on 
account  of  the  neglect  of  the  agent  or  attorney  of  the  party  applying  for  it.  Patterson  v. 
3Iathews,  3  Bibb,  80.  Barry  v.  Wilbourne,  2  Bailey,  91.  Leedom  v.  Pancake,  4  Yeates,  183. 
Ilawtey  v.  Blanlon,  1  Mis.  49.  M^Lane  v.  Harris,  lb.  700.  Dctto  v.  Commoruvealth,  2  Bibb, 
17.  Smith  V.  Morrison,  3  A.  K.  Marsh.  81.  Where,  however,  on  the  trial  of  an  action,  the 
defendant  was  out  of  the  commonwealth,  his  witnesses  were  absent,  and  his  attorney  was 
prevented  by  sudden  indisposition  from  being  present,  and  although  he  had  a  substantial 
defence,  judgment  was  given  against  him,  a  new  trial  should  have  been  granted,  and  it  was 
error  in  the  circuit  court  to  refuse  it.  Ilonore  v.  Murray,  3  Dana,  31.  A  new  trial  may  also 
be  granted  to  a  party,  who,  although  he  failed  to  use  due  diligence  himself,  employed  a  com- 
petent agent,  who  Avas  prevented  by  unavoidable  accident  from  attending.  Turner  v.  Brooker, 
2  lb.  334. 

[b]  See  note  [d]  to  this  page. 

[c]  Where  a  defendant  from  the  beginning,  neglects  his  case  on  very  insufficient  grounds, 
whereby  a  default  is  rendered  against  him,  and  afterwards  employs  counsel  to  attend  to  the 
business,  who  does  not  practise  in  the  court,  he  is  not  entitled  to  any  indulgence  of  the  court, 
and  cannot  claim  any  because  of  the  absence  of  his  counsel.  Cogdell  v.  Jiarjicld,  2  Hawks, 
332.  Illness  of  the  defendant,  which  prevented  his  procuring  the  attendance  of  material 
witnesses,  or  his  being  present  himself  to  move  for  a  continuance,  is  ground  for  a  new  trial. 
Stewart  v.  Durret,  3  Monr.  113.  But  ignorance  of  a  party  or  of  his  attorney,  of  the  state  of 
the  case,  is  no  ground  for  a  new  trial.  Lcgrand  v.  Baker,  6  Monr.  235.  A  new  trial  was 
allowed  a  party,  in  Kentucky,  where  on  account  of  an  irregular  calling  of  the  docket,  he 
was  forced  by  the  court  unreasonal)ly  to  trial,  in  the  absence  of  his  client;  and  it  was  held, 
that  he  need  not  show  that  he  had  made  any  preparation,  or  that  a  different  result  would 
probably  occur  on  another  trial.  DonnaUen  v.  Leno,  6  Dana,  89.  But  where  a  witness  was 
in  attendance  a  part  of  the  term,  and  then  absented  himself  before  trial,  without  leave,  a  new 
trial  was  held  to  have  been  properly  refused  on  that  account.  The  party  should  have  de- 
manded a  capias  to  bring  in  the  witness.     Steicart  v.  Small,  5  Mis.  525. 

[d]  a  verdict  will  not  be  set  aside  on  the  ground  that  improper  or  irrelevant  evidence 
was  admitted  and  commented  on  by  the  judge,  if  no  objection  to  its  admission  was  made  at 
the  trial.  Wait  v.  Maxicell,  5  Pick.  217.  Dm  v.  Gcigcr,  4  Halst.  225.  Worfordv.  Isbcll,  1 
Bibb.  247.  Cannon  v.  Alsbiiry,  1  A.  K.  Marsh.  76.  Or  where  a  party  omits,  at  the  trial,  to 
disclose  to  the  court  the  object  for  which  certain  evidence  is  oflerod,  and  it  is  rejected  for 
irrelevancy,  he  cannot  afterwards  obtain  a  new  trial  by  showing  that  it  could  have  beeu 
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account  of  tlic  manner  In  which  he  was  sworn  ;(j^)  or  of  an  objection  to 
his  competency,  discovered  after  the  triah((/^)  Sixthly,  if  the  witnesses 
on  whose  testimony  the  verdict  was  obtained,  have  been  since  convicted  of 
perJu?y[A']  in  giving  their  evidence,  the  courts  will  grant  a  new  trial  :{h) 
or,  if  a  probable  ground  be  laid,  to  induce  the  court  to  believe  that  the  wit- 
nesses are  perjured,  they  will  stay  the  proceedings,  on  the  finding  of  a  bill 
of  indictment  against  them  for  perjury,  till  the  indictment  is  tried. (7a)  The 
court  of  Common  Pleas,  in  one  case,  granted  a  new  trial,  where  the  testi- 
mony of  witnesses,  on  which  a  verdict  had  proceeded,  was  founded  on  and 
derived  its  credit  from  particular  circumstances,  and  those  circumstances 
were  afterwards  clearly  falsified  by  affidavit :{{)  But  In  general,  the  finding 
of  a  bill  of  indictment  for  perjury,(^)  or  conspiracy, (Z)  is  no  ground  for 

(ff)  1  Moore,  36.     3  Brod.  &  Bing.  232,  S.  C. 

(gg)  1  Durnf.  &  East,  717.     1  Bos.  &  Pul.  429.  (a). 

(h)  Benficld  v.  Petrie,  and  Petrie  v.  Milles,  M.  22  Geo.  III.  K.  B,  Adm.  Ford  v.  Yates,  E. 
22  Geo.  III.  K.  B.;  but  see  1  Bing.  339;  8  Moore,  612,  S.  C. 

{i)  1  Bos.  &  Pul.  427;  and  see  3  Bur.  1771. 

[k)  Benfield  v.  Petrie,  and  Petrie  v.  Milles,  M.  22  Geo.  III.  K.  B. ;  and  see  Aysheford  v.  Char- 
lotte, B.. '2b  Gqo.  III.  K.'&.  4  Maule  &  Sel.  140.  2  Price,  3.  2  Moore,  80.  8  Taunt.  182.  S.  0. 
1  Bing.  339.     8  Moore,  612,  S.  C.  {I)   1  Bing.  339.     8  Moore,  612,  S.  C. 

used  for  a  purpose  material  to  the  issue.  Barksdale  t.  Toovier,  2  Bailey,  180.  Or  where 
the  witnesses  on  account  of  whose  absence  the  defendant  moved  for  a  continuance  were 
his  own  daughters,  and  the  plaintiff  agreed  to  admit  what  the  defendant  would  state  they 
would  prove,  the  court  refused  to  allow  a  new  trial,  because  this  motion  was  refused.  Far- 
rand  V.  Bouchell,  Harper,  83.  Neither  will  a  new  trial  be  granted  because  a  witness  for  the 
plaintiff  who  was  then  in  court  was  examined  after  the  plaintiff  had  rested  his  case,  if  his 
evidence  was  offered  then  to  supply  a  mere  omission  in  the  plaintiff's  attorney.  Campbell  v. 
Ingraham,  1  Rep.  Con.  Ct.  293.  On  a  motion  for  a  new  trial  because  of  a  Avitness's  intoxica- 
tion, and  consequent  absence  at  the  time  of  the  trial,  the  witness's  affidavit  of  what  he  will 
swear  to  must  be  produced  or  its  absence  accounted  for.  3Iann  v.  Clifton,  3  Blackf.  304. 
Where  a  verdict  in  an  action  on  a  contract  is  in  accordance  with  justice  and  the  law  of  the 
state,  a  new  trial  will  not  be  granted  to  give  the  party  the  benefit  of  the  law  of  another  state, 
not  particularly  insisted  on  at  the  trial,  though  the  contract  was  made,  and  the  parties  resided 
in  that  state.  Burch  v.  Scribner,  11  Conn.  388.  Where  a  question  of  adverse  possession  was 
not  submitted  to  a  jury,  on  the  trial  of  an  action  of  ejectment,  it  was  held  that  it  was  to  be 
presumed  that  the  question  was  abandoned  and  that  a  new  trial  would  not  be  granted  on 
that  account.  Jackson  v.  Stevens,  13  Johns.  495.  A  new  trial  will  not  be  granted,  on  an 
objection  to  the  form  of  action,  where  no  such  objection  was  made  at  the  trial  in  the  court 
beloAV.  Pussell  Y.  Stocking,  8  Conn.  23G.  Smith  v.  Flder,  3  Johns.  105.  Or,  if  a  party  have 
good  cause  for  continuing  a  case,  but  fail  to  make  the  motion  and  go  into  trial,  this  will  not 
furnish  a  legal  claim  to  a  new  trial.  Hatcher  v.  Reed,  Hardin,  515.  Where  a  party  was 
prevented  from  being  present  at  the  trial  of  his  case,  by  the  sickness  of  a  daughter,  and  in 
consequence  lost  a  continuance  which  he  showed  he  might  have  obtained,  if  present,  a  new 
trial  should  have  been  granted.  Peebles  v.  Balls,  I  Litt.  24.  So  the  fact  that  the  defendant 
was  detained  as  a  juror  in  another  county,  is  a  sufficient  apology  for  not  beiug  prepared  for 
his  defence,  to  sustain  a  motion  for  a  new  trial.  Grimes  v.  Conimonwelth,  4  Litt.  1.  On  a 
motion  for  a  new  trial,  it  is  not  enough  that  the  applicant  account  for  his  absence  at  the 
trial;  he  should  also  show  due  diligence  in  preparing,  and  because  of  his  absence  his  pre- 
paration was  unavailing.  Mussin  v.  Collins,  1  A.  K.  Marsh.  350.  Where  every  reasonable 
diligence  had  been  employed  by  a  defendant,  to  prepare  for  trial,  but  he  was  unable  to  at- 
tend himself  on  account  of  sickness,  and  an  important  witness  for  him  had  left  the  county 
before  the  trial,  and  other  circumstances  appeared  exonei'atiug  the  party  from  laches,  and 
showing  a  real  and  equitable  defence,  and  the  merits  of  the  case  had  not  been  investigated, 
the  court  granted  a  new  trial.  Leverad  v.  Olden,  1  Halst.  344.  But  if  a  party,  knowing  a 
witness  to  be  absent,  hazards  a  trial,  no  new  trial  can  be  granted  on  account  of  alleged 
suprise  arising  from  the  absence  of  such  witness.     Gill  v.  Warren,  1  J.  J.  Marsh.  590. 

[a]  It  is  good  cause  for  granting  a  new  trial  that  one  of  the  witnesses  of  a  party,  in  whose 
favour  the  verdict  was,  has  been  convicted  of  perjury  in  the  cause,  upon  his  own  confession. 
G.  F.  M.  Company  v.  Mathes,  5  N.  11.  574.  Allen  v.  Young,  6  Monr.  136.  But  it  is  not  ground 
for  a  new  trial,  that  a  witness,  having  testified  that  the  character  for  truth  of  another  wit- 
ness was  not  good,  admitted  on  cross  examination  that,  at  a  former  period,  he  had  declared 
that  bis  character  was  good.     Treat  v.  Browning,  4  Conn.  408. 
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staying  the  proceedings,  before  conviction  ;  it  being  found  on  ex  jyartc  evi- 
dence :  And  the  court  Avill  not  grant  a  new  trial,  on  the  mere  affidavit  of 
one  party,  contradicting  the  witnesses  on  the  other  sidc.(7«) 

A  seventh  ground  of  moving  for  a  new  trial  is  the  misdirection  of 
the  judge  ;(»)[a]   or   his   admitting   or   refusing   evidence   contrary   to 

(m)  4  Taunt.  640.    9  Moore,  581 ;  and  see  9  Price,  89;  but  see  id.  7G. 

\n)  2  Salk.  C49.     2  Wils.  273.     8  Moore,  443.     10  Moore,  407.     3  Bing.  88,  S.  C. 

[a]  a  verdict  in  accordance  with  the  weit^ht  of  evidence  and  with  justice,  ought  not  to 
be  set  aside  on  account  of  an  erroneous  instruction  given  by  the  court  to  the  jury.  Harris 
V.  Doe,  4  Blackf.  3G4.  Morton  v.  Lawson,  1  B.  Jlunroe,  45.  Bolan  v.  Penplex,  1  Brevard, 
109.  Inijraham  v.  South  Carolina  Ins.  Co.,  3  Brevard,  522.  Grahmn  v.  Bradley,  5  Humph. 
476.  Wi/ll'j  V.  King,  Geo.  Decis.  Part  II.  7.  Princeton  and  Kini/ston  Turnpike  Co.  v.  Gidlick, 
1  Harr.  101.  Emanuel  y.  Cocke,  G  Dana,  212.  Thomas  v.  Tanner,  G  Monr.  52.  Howard  y. 
Miner,  7  Shep.  325.  French  v.  Stanleij,  8  Shcp.  512.  Freeman,  v.  Rankin,  8  Shep.  446. 
Rei/nolds  v.  Magness,  2  Iredell,  2G.  Jcivett  v.  Lincoln,  2  Shep.  116.  But  a  new  trial  will  be 
granted  for  misdirection  of  the  judge  in  matter  of  law  material  to  the  issue.  Baker  v. 
Fzzard,  Geo.  Decis.  Part  II.  112.  A  verdict  will  not  be  disturbed  on  account  of  an  instruc- 
tion which  could  not  prejudice  the  partj-  complaining.  Price  v.  Evans,  4  B.  Monroe,  386. 
Ratcliffv.  Iluntle;/,  5  Iredell,  545.  Mansfield  y.  Wheeler,  23  Wend.  79.  Freeman  \.  Rankin, 
8  Shep.  44G.  Potter  v.  Hopkins,  25  Wend.  417.  Selliek  v.  Turnpike  Co.,  13  Conn.  453.  Cam- 
den Transportation  Co.  v.  Belknap,  21  Wend.  854.  If  there  is  an  error  in  some  particulars  ia 
the  direction  of  the  court  to  the  jury,  but  the  result  of  the  charge  is  correct,  such  error  fur- 
nishes no  ground  for  a  new  trial.  Gibson  v.  Stevens,  7  N.  H.,  352.  If  an  instruction  is  given 
to  the  jury  which  leaves  them  to  draw  an  incorrect  inference  from  facts  material  to  the  issue, 
the  verdict  will  be  set  aside.  Hastings  v.  Bangor  House  '[Proprietors,  6  Shep.  73G.  On  a 
motion  for  a  new  trial  for  a  misdirection,  the  whole  charge  must  be  taken  together  and  con- 
strued with  reference  to  the  subject-matter  of  the  controversy  and  the  claims  of  the  parties 
before  the  court.  Smith  v.  Carr,  IG  Conn.  450.  It  is  enough  that  the  court  does  not  lay 
down  any  erroneous  proposition  by  Avhich  the  jury  may  be  misled,  nor  omit  to  charge  them 
on  a  point  that  may  be  material,  when  requested  so  to  do.  Because  an  abstract  proposition 
which  as  such  is  untenable  but  which  can  have  no  effect  upon  the  finding,  gets  incorporated 
in  the  charge,  this  is  no  ground  for  a  new  trial.  lb.  It  is  sufficient  objection  to  a  charge 
to  the  jury  that  it  might  convey  to  the  mind  of  any  man  of  ordinary  capacity,  an  incorrect 
view  of  the  law  applicable  to  the  cause.  Sumner  v.  The  State,  5  Blackf.  579.  A  new  trial 
will  not  be  granted  because  the  judge  charged  the  jury  that  in  his  opinion  there  is  not  sufB- 
cient  evidence  to  establish  a  certain  fact,  when  at  the  same  time,  he  instructs  the  jury  to 
consider  the  evidence  and  to  decide  as  they  shall  find  the  truth  to  be.  Gardner  v.  Pickett, 
19  Wend.  18G.  A  new  trial  will  not  be  granted  for  matters  suggested  in  a  charge  not  perti- 
nent to  the  case,  unless  the  attention  of  the  judge  is  called  to  them  and  he  refuses  to  explain. 
Ih.  Where  a  judge  declared  the  evidence  sufficient  to  entitle  the  plaintiff  to  recover,  and  so 
left  the  cause  to  tlie  jury,  it  will  be  deemed  a  positive  direction  to  find  for  the  plaintiff,  and 
where  there  are  circumstances  that  ought  to  have  been  submitted  to  the  jury,  a  new  trial 
will  be  awarded.  Fitzgerald  y.  Alexander,  19  Wend.  402.  A  ruere  theoretical  error  of  the 
court,  which  could  not  have  affected  the  verdict  of  the  jury,  is  not  good  ground  of  reversal. 
Mitchell  V.  Churchman,  4  Humph.  218. 

The  admission  of  improper  testimony  in  relation  to  a  particular  fact,  but  which  fact  is  im- 
material to  the  issue,  furnishes  no  cause  for  a  new  trial.  Polln/s  v.  Ocean  Ins.  Co.,  2  Shep. 
141.  Watson  v.  Lisbon  Bridge,  2  Shep.  201.  Mcrriam  v.  Mitchell,  1  Shep.  439.  Barry  v. 
Bennett,  7  Met.  354.  Kimherlin  v.  Farris,  5  Dana,  533.  But  if  the  evidence  had  a  tendency 
to  prejudice  their  minds,  the  court  may,  in  their  discretion,  grant  a  new  trial.  Ellis  y.  Short, 
21  Pick.  142.  Buddington  y.  Sheerer,  22  Pick.  427.  The  Commonwealth  v.  Bosworth,  22 
Pick.  397.  Clark  v.  Voice,  19  Wend.  232.  A  new  trial  will  not  be  granted  in  consequence 
of  the  admission  of  illegal  testimony,  where  such  testimony  was  suffered  to  go  to  the  jury 
without  objection  either  on  its  introduction  or  in  the  argument  of  the  case.  Stone  v.  The 
State,  4  Humph.  27.  Jacobs  v.  Bangor,  4  Shcp.  187.  Goldsby  v.  Gentle,  5  Blackf.  43G.  A 
verdict  will  not  be  set  aside  merely  because  evidence  was  admitted  to  prove  a  fact  which 
the  law  would  presume.  Hutchinson  v.  Moody,  6  Shcp.  393.  So,  where  a  point  in  the  cause 
is  clearly  proved  by  competent  evidence,  and  found  by  the  jury,  a  new  trial  will  not  bo 
granted  because  of  the  incidental  admission  of  improper  and  not  very  important  evidence, 
tending  to  prove  the  same  point.  Prince  v.  Shepperd,  9  Pick.  176.  Thompson  v.  Lothrop,  21 
Pick.  33G.  But  it  must  appear  very  satisfactorily  that  the  verdict  must  and  ought  to  have 
been  the  same  whether  the  questionable  evidence  was  admitted  or  not.  lb.  If  the  chances 
are  equal  that  irrelevant  testimony  may  have  had  an  injurious  tendency  on  the  jury,  a  new 
trial  will  be  granted,  of  course,  on  a  bill  of  exceptions;  but  in  such  a  case  the  court  exer- 
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law.(o)[A]   But  it  is  not  a  misdirection,  if  the  judge  refer  the  jury  to  their  own 

(())  C  Mod.  242. 

cises  its  discretion  when  no  injury  can  have  resulted  to  the  party.  Farmers  Bank  v.  Winfield, 
21:  Wend.  419.  Where  improper  testimony  has  been  admitted,  if  there  be  also  sufficient 
Ico'al  testimony  to  justify  the  verdict  without  regard  to  that  which  is  exceptionable,  and  it  is 
clear  that  justice  has  been  done,  and  there  is  little  reason  to  believe  a  difierent  result  would 
ensue  upon  a  second  trial,  a  new  trial  will  not  be  granted.  AH/cr,  in  a  doubtful  case.  Bar- 
ringtr  v.  Ncshit^  1  Smedes  &  Marsh.  22.  But  see  The  Slate  \.  Allen,  1  Hawks  Ch.  6.  Where 
the  verdict  is  manifestly  against  law,  a  new  trial  will  be  granted.  Hull  v.  Doions,  Brayt.  168. 
Ross  v.  Eason,  1  Yeates,  14.  Moore  v.  Cherry,  1  Bay,  2G9.  Dillingham  v.  Snoiv,  5  Mass. 
547.  Cunningham  \.  3rGowen,  18  Pick.  13.  Bank  \.  Marchand,  Gh^rM.  247.  Thomas  \. 
Brown,  1  M'Cord,  557.  Means  v.  Moore,  3  lb.  282.  Trumbull  v.  Rivers,  lb.  131.  Cres- 
man  v.  Caster,  2  Browne,  123.  Monroe  v.  Gardner,  1  Rep.  Con.  Ct.  328.  Markley  v.  Amos, 
2  Bailey,  G03.  United  States  v.  Deval,  Gilpin,  356.  It  is  not  for  every  mistake  of  law  that 
the  court  will  grant  a  new  trial ;  but  they  will  unless  they  can  see  that  no  injustice  has  been 
done  thereby.     Barney  v.  Goff,  1  Chip.  314.     Ilinton  v.  M'Neal,  5  Ham.  509. 

[a]  a  judge  has  a  right  to  express  to  the  jury  his  opinion  as  to  the  weight  of  evidence. 
Commonwealth  v.  Child,  10  Pick.  252.  Swift  v.  Stevens,  8  Conn.  431.  It  is  not  improper  for 
a  judge  to  comment  on  the  evidence  so  far  as  he  may  deem  it  necessary  fairly  to  present  the 
cause  to  the  minds  of  the  jurors.  Ware  v.  Ware,  8  Greenl.  42.  A  judge  may  state  and  give 
his  opinion  to  the  jury  on  facts,  and  if  the  jury  give  a  verdict  in  conformity  with  his  conclu- 
sions, a  new  trial  will  not  be  granted  even  if  he  misstated  some  of  the  facts  in  a  long  and 
intricate  case.  The  jury  are  the  final  judges  of  the  facts.  Kinloch  v.  Palmer,  1  Rep.  Con. 
Ct.  216.  If  a  question  of  law  has  been  erroneously  submitted  to  the  decision  of  the  jury,  it 
seems  that  the  court  will  not,  for  this  cause  alone,  disturb  the  verdict  if  it  appears  that  they 
have  decided  it  correctly.  Springer  v.  Boivdoiriham,  7  Greenl.  442.  Copeland  v.  Wadley,  lb. 
141.  Shaw  V.  Wallace,  2  Stew,  k  Port.  193.  But  where  it  is  involved  with  a  question  of  fact, 
both  may  be  properly  left  to  a  jury.  Shaw  v.  Wallace,  2  Stew.  &  Port.  193.  Instructions 
should  not  assume  or  presuppose  a  fact  proper  for  the  consideration  of  the  jury.  Lightburn 
v.  Cooper,  1  Dana,  273.  Where,  in  a  matter  within  the  discretion  of  the  judge,  a  motion  is 
refused,  such  refusal  is  not  a  ground  for  setting  aside  the  verdict.  Pierce  v.  Thompson,  6 
Pick.  193.  Saivyer  v.  3Ierrill,  lb.  478.  Commonwealth  v.  Child,  10  lb.  252.  Alderman  v. 
French,  1  Pick.  1.  Mercer  v.  Sayre,  7  Johns.  306.  Scott  v.  Hull,  8  Conn.  296.  Alexander  \. 
Byron,  2  Johns.  Cas.  318.  Price  v.  Jenkins,  1  N.  &  M.  153.  It  is  a  matter  in  the  discretion  of 
the  court  whether  a  witness  shall  be  re-examined  after  both  parties  have  summed  ujj  to  the 
jury,  but  if  the  court  below  err,  in  the  exercise  of  this  discretion,  the  Supreme  Court  will 
grant  a  new  trial.  Merrills  v.  Laxv,  9  Cow.  65.  Misapprehension  of  the  judge  as  to  material 
facts,  and  a  direction  to  the  jury  accordingly,  are  irresistible  reasons  for  a  new  trial.  Cannon 
V.  Alsburgh,  1  A.  K.  Marsh.  76.  Where  the  verdict  clearly  appears  to  have  been  equitable,  a 
new  trial  will  not  be  granted,  although  the  correctness  of  the  ruling  of  the  law  be  doubtful. 
Rogers  N.  Page,  Brayt.  169.  Breckenridge  v.  Anderson,  3  J.J.  Marsh.  710.  Ingrahani  v.  S. 
C.  Ins.  Co.,  Const.  Rep.  707.  Although  the  omission  of  the  court  to  charge  the  jury  on  im- 
portant questions  of  law  involved  in  the  case  is  not  in  itself  a  reason  for  granting  a  new  trial, 
yet  the  court  will  exercise  a  discretion;  and  if  they  think  the  justice  of  the  case  will  be  pro- 
moted, they  will  grant  it.  Calbreath  v.  Bracg,  1  Wash.  C.  C.  198.  A  new  trial  will  be 
granted  if  the  judge  should  erroneously  instruct  the  jury  in  a  matter  of  law  which  might 
have  influenced  them  in  their  verdict.  Baylies  v.  Davis,  1  Pick.  206.  Lane  v.  Cromhie,  12 
lb.  177.  Boyden  v.  Moore,  5  Mass.  365,  Dudley  v.  Sumner,  lb.  438.  Hoyt  v.  Demon,  5  Day, 
479.  West  V.  Anderson,  9  Conn.  107.  Doe  v.  Payne,  4  Hawks,  64.  If  the  court  refuse  in- 
structions which  are  material  to  the  question  to  be  tried,  it  is  error.  Coleman  v.  Roberts,  1 
Mis.  97.  Aliter,  of  the  refusal  to  give  instructions  which  would  not  benefit  the  party  asking. 
Fitzgerald  v.  Barker,  4  J.  J.  Marsh.  398.  The  court  are  not  bound  to  instruct  a  jury  upon 
abstract  propositions ;  but  they  are  bound  to  meet  and  decide  every  legal  proposition  that 
arises  in  a  cause.  Lewis  v.  State,  4  N.  Hamp.  389.  Van  Hosen  v.  Va7i  Alstyne,  3  Wend.  75. 
Coleman  v.  Roberts,  1  Mis.  97.  Clarke  v.  Baker,  7  J.  J.  Marsh.  194.  Instructions  entirely 
abstract  are  erroneous.  Ross  v.  Garrison,  1  Dana,  35.  An  erroneous  opinion  upon  an  ab- 
stract question  of  law  expressed  by  the  judge  in  charging  the  jury,  which  is  not  involved  in 
the  decision  of  the  case,  is  not  a  ground  for  reversing  the  judgment  or  for  granting  a  new 
trial.     Reed  v.  M^Grew,  5  Ham.  375.     Jordan  v.  James,  lb.  18. 

A  judge  cannot  be  required  to  declare  the  law  on  hypothetical  questions  not  arising  from 
the  cause ;  but  if  he  does  declare  it,  and  erroneously,  and  it  can  have  had  any  influence 
on  the  jury,  their  verdict  ought  to  be  set  aside.  Etting  v.  TJ.  S.  Bank,  11  Wheat.  59. 
Where  the  charge  of  the  judge  has  a  tendency  to  make  an  erroneous  impression  upon  a 
jury,  and  to  mislead  them  in  their  views  of  the  case,  a  new  trial  will  be  granted.  Benham 
V.  Carey,  11  Wend.  83.  Where  a  judge,  in  his  instructions,  tells  the  jury  that  it  is  the  plainest 
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knowledge  of  any  particular  facts  which  have  been  proved,  as  matter  of  illus- 
tration only,  and  not  as  matter  of  evidence  :{p)  And  a  judge's  direction  is 
not  to  be  objected  to,  on  account  of  particular  expressions,  if  it  be  such  as 
on  the  whole,  and  in  substance,  would  lead  to  a  just  conclu- 
sion.(r^)  So,  the  courts  will  *n()t  set  aside  a  verdict,  on  account  [  *908  ] 
of  the  admission  of  evidence  which  ought  not  to  have  been  re- 
ceived, provided  there  be  sufficient  without  it,  to  authorize  the  finding'of  the 
jury  :((/)[a]  nor  is  it  any  ground  for  granting  a  new  trial,  that  a  witness 
called  to  prove  a  certain  fact  was  rejected,  on  a  supposed  ground  of  incom- 
petency, when  another  Avitncss  who  was  called,  estalilishcd  the  same  fact, 
whieli  was  not  disputed  by  the  other  side,  and  the  defence  proceeded  upon 
a  collateral  point,  on  which  the  verdict  turned.(6)  So,  the  courts  will  not 
set  aside  a  nonsuit,  on  the  ground  that  the  case  ought  to  have  been  sub- 
mitted to  the  jury,  unless  this  was  desired  on  the  part  of  the  plaintiff,  at 
the  trial  of  the  cause  :{e)  And  if,  upon  the  judge's  directing  the  jury  to 
give  nominal  damages,  the  plaintiff  elect  to  be  nonsuited,  the  court  of  Com- 
mon Pleas  will  not  set  aside  the  nonsuit,  and  grant  a  new  trial,  on  the 
ground  of  the  misdirection  of  the  judge. (tZ)  It  also  seems,  that  if  a  junior 
counsel  at  nisi prius  take  a  well  founded  objection,  which  his  leader  gives 
up,  that  court  will  not  entertain  it,  in  discussing  a  rule  for  a  new  trial  or 
nonsuit  on  another  ground.(g) 

Eighthly,  a  new  trial  may  be  moved  for  on  account  of  the  error  or  mistake 

{p\  4  Maule  &  Sel.  532;  and  see  id.  192.     1  Man.  &  Ryl.  198. 

(?)   1  M'Clel.  &  Y.  338. 

(a)  1  Taunt.  12.  (i)  3  East,  451. 

(c)  1  Taunt.  10  ;  and  see  6  Taunt.  336.     Ante,  8G0. 

((/)  3  Taunt.  229 ;  and  see  9  Priee,  291. 

(e)  3  Taunt.  351;  and  see  4  Taunt.  779.     Ante,  860. 

case  he  ever  saw  in  court,  and  that  a  fact  was  proved  ;  the  jury  being  the  triers  of  the  foots 
it  is  ground  for  a  new  trial.  Allen  v.  Kopman,  2  Dana,  221.  Where  the  court  instructed 
the  jury  as  to  the  strength  of  certain  evidence,  wliich  it  is  strictly  the  right  of  the  jury  to 
pass  upon,  a  new  trial  will  not  be  granted  if  substantial  justice  has  been  done  by  the  verdict 
given.  Coit  v.  Tract/,  9  Conn.  1.  Where  legal  and  equitable  justice  appears  to  be  done  by 
the  verdict,  a  new  trial  will  not  be  granted  on  account  of  a  mistake  of  the  judge  in  answer- 
ing a  sudden  question  put  by  a  juror  after  a  regular  charge  given  to  the  jury,  which  an- 
swer was  not  complained  of  by  counsel,  and  which  did  not  probably,  although  it  might 
possibly  have  operated  upon  the  minds  of  some  of  the  jury.  Train  v.  CoUinx,  2  Pick.  145. 
Brazier  v.  Clap,  5  Mass.  1.  Jones  v.  Fales,  5  lb.  101.  Muchall  v.  Hopkins,  6  lb.  350. 
But  if  he  should  erroneously  instruct  the  jury  in  a  matter  of  law  which  might  have  influenced 
them  in  their  verdict,  a  new  trial  will  be  granted.  Baylies  v.  Davis,  1  Pick.  20G.  Lane  v. 
Crombie,  12  lb.  177.  Boydenv.  Moore,  5  Mass.  365.  Dudley  v.  Sumner,  lb.  438.  Where 
evidence  has  been  improperly  rejected,  a  new  trial  will  be  granted.  Young  v.  Buckingham, 
5  Ham.  485.  M'Elvee  v.  Sutton,  2  Bailey,  128.  Heath  v.  Skelby,  1  Blackf.  228.  Coleman  v. 
Allen,  3  J.  J.  Marsh.  229.  Hunt  v.  Adams,  7  Mass.  518.  A  new  trial  will  not  l)e  granted 
for  the  rejection  of  evidence  which  was  unnecessary  for  the  party  demanding  the  new  trial. 
Fitch  V.  Chapman,  10  Conn.  8.  Where  evidence  is  objected  to  and  improperly  admitted,  it 
is  ground  for  a  new  trial,  although  other  evidence  of  the  probable  kind  may  have  been  given 
suflicicnt  to  justify  the  verdict.  Craddock  v.  Craddock,  3  Litt.  77.  Glatscock  v.  Wells, 
Cooke,  262. 

[a]  It  is  no  cause  for  granting  a  new  trial  that  a  deposition  was  improperly  rejected,  if 
the  party  offering  it  is  not  injured  by  the  rejection.  Comstock  v.  Smyth,  10  Shep.  202. 
Lively  V.  Ball,  2  H.  Monroe,  53.  Ljctt  v.  Holmer,  5  Blackf.  296.  Nor  will  a  new  trial  be 
granted  for  the  refusal  of  the  judge  to  admit  a  question  which  was  not  shown  to  be  relevant. 
Fairchildx.  Case,  24  Wend.  381.  But  a  new  trial  may  be  granted  for  the  rejection  of  evi- 
dence on  afhdavit,  that  it  was  offered  bona  fide,  and  that  its  place  can  be  supplied  on  a  new 
trial.     Holmes  v.  M^Kiney,  4  Monr.  4.     Hunt  v.  Owings,  4  Monr.  20. 
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of  the  jury,  In  finding  a  verdict  without,  or  contrary  to  evidence.(/)[A] 

(/)  1  Bur.  12,  54.  2  Bur.  665.  2  Ken.  375.  S.  C.  2  Bur.  936,  3  Barn.  &  Aid.  G92.  10 
Moore,  337.     3  Bing.  610.     4  Bing.  195. 

[a]  a  verdict  which  is  clearly  against  evidence  will  be  set  aside,  and  a  new  trial  granted. 
Wells  V.  Waterhouse,  9  Shep.  131.  Corlics  v.  Little,  2  Green,  373.  Munn  v.  Gardiner,  3 
Brevard,  31.  JTudson  v.  Williamson,  3  Brevard,  342.  Byrnes  v.  Alexander,  1  Brevard,  213. 
JtrBride  v.  Whitehead,  Geo.  Decis.  Part  I.  1G5.  Childress  v.  /S^o?*!?,  Geo.  Decis.  Part  II.  157. 
Jenkins  v.  Whitehead,  1  Smedes  &  Marsh.  157.  Scott  v.  Brookway,  7  Mis.  61.  TFat'^  v.  White, 
5  Pike,  640.  6^eison  v.  Gibson,  9  Yerg.  329.  Cassels  v.  T'Ae  >S'<a<«,  4  Yerg.  149.  iPCoy  v, 
Martin,  4  Dana,  580.  y#!w  v.  Forester,  8  Mis.  642.  5'Aoye  v.  3Iorris,  6  Mis.  489.  Fale  v. 
J'aZp,  13  Conn.  185.  Brown  v.  Handley,  7  Leigh,  119.  3Iahon  v.  Johnston,  7  Leigh,  317. 
Brugh  v.  Shanks,  5  Leigh,  598.  i/j/f?-  v.  Whillberger,  Geo.  Decis.  Part  II.  20.  But  where  a 
variety  of  testimony  is  fairly  submitted  to  the  jury,  and  no  instruction  asked  of  the  court,  or 
question  of  law  raised,  a  new  trial  will  not  be  granted  unless  the  preponderance  of  evidence 
against  the  verdict  is  very  great.  Kellogg  v.  Budlong,  7  How.  (Miss.)  340.  Ellzey  v.  Stone,  5 
Smedes  &  Marsh.  21.  Yarhorough  v.  Arbenathy,  1  Meigs,  413.  Perry  v.  Smith,  4  Yerg.  323. 
Sellers  v.  Davis,  4  Yerg.  503.  Petitt  v.  Petitt,  4  Humph.  191.  Grubb  y.'^M'Clatchy,  3  Yerg.  442. 
Harbour  v.  Raybiirn,  7  Yerg.  482.  Martin  v.  Withington,  4  Mis.  518.  Wilson  v.  Burks,  8  Mis. 
446.  Rennick  v.  Walton,  7  Mis.  292.  Lowry  v.  Orr,  1  Gilman,  10.  jTorfci  v.  Boone  County, 
8  Mis.  431.  Bagshaw  v.  Dorcet,  Geo.  Decis.  Part  II.  82.  Pendleton  v.  J!/t7Zs,  Geo.  Decis.  Part 
II.  166.  Jjortrfi-  V.  Gray,  Geo.  Decis.  Part  II.  136.  Walker  v.  Tatum,  Geo.  Decis.  Part  II. 
161.  Wilson  V.  Natioris,  5  Yerg.  211.  Knight  v.  3fantz,  Geo.  Decis.  Part  I.  22.  /rwm  v. 
Morrell,  Dudley,  (Geo.)  72.  Flourney  v.  Coare,  Dudley,  (Geo.)  5.  Faber  v.  Baldrick,  3  Brevard, 
350.  Snipes  v.  Remourssin,  2  Brevard,  33.  Lavall  v.  Cromwell,  3  Brevard,  463.  Brugh  v. 
Shanks,  5  Leigh.  598.  i?a?iA:  v.  A7ny,  2  Green,  45.  Jackson  v.  Packer,  13  Conn.  342.  ^ia?i- 
Zcy  V.  Whipple,  2  M'Lean,  35. 

The  court  will  not  set  aside  a  verdict  as  against  the  evidence  in  a  cause,  merely  because 
they  might  upon  examination  of  the  evidence  have  arrived  at  a  result  different  from  that 
found  by  the  jury.  We?idell  v.  Safford,  12  N.  Hamp.  171.  Ways  v.  Collisson,  6  Leigh.  230. 
Brugh  v.  Shanks,  5  Leigh.  598.  Nor  will  they  set  it  aside,  upon  this  ground,  where  the 
credibility  of  witnesses  is  to  be  considered,  presumptions  are  to  be  raised,  and  inferences  to 
be  made,  and  where  the  nature  of  the  evidence  is  such  that  different  persons  might  reason- 
ably have  different  impressions  concerning  it.     lb. 

A  verdict  will  not  be  set  aside  because  founded  on  slight  evidence.  Goodman  v.  Smith,  4 
Dev.  450.  Nor  merely  on  the  ground  of  insufficiency  of  proof.  Angus  \.  Dicker  son,  1  Meigs, 
459.  That  a  verdict  is  against  the  mere  preponderance  of  testimony,  is  not  alone  sufficient 
ground  for  granting  a  new  trial.  Dickson  v.  Parker,  3  How.  (Miss.)  219.  In  cases  of  tort  the 
court  will  not  set  aside  a  verdict  because  it  is  against  the  weight  of  evidence,  unless  it  manifests 
partiality,  prejudice,  or  intemperance  in  the  minds  of  the  jury.  Taylor  v.  Vanderveer,  4  Harr. 
22.  A  new  trial  will  not,  of  course,  be  granted  for  a  finding  against  the  evidence  or  against 
the  instructions  of  the  court,  or  under  misdirection  of  the  court,  if  it  appears  that  justice 
has  been  done.  Leigh  v.  Hodges,  3  Scam.  15.  King  v.  Hill,  2  Tayl.  211.  Gillett  v.  Sweat, 
1  Gilman,  475.  "Where  the  evidence  was  all  on  one  side,  and  that  against  the  verdict,  the 
court  granted  a  new  trial.  Williams  v.  Bradjield,  9  Yerg.  270.  A  verdict  of  an  inferior  court 
will  not  be  reversed  as  being  against  evidence  where  there  was  any  evidence  in  support  of 
it.  Bagby  v.  Leivis,  2  Mon.  76.  Roach  v.  Waid,  2  Mon.  142.  Dodge  v.  Brittan,  1  Meigs, 
84.  The  Supreme  Court  will  not  set  aside  the  verdict  of  a  jury  on  matters  of  fact,  unless 
there  be  a  great  preponderance  of  evidence  against  such  verdict.  This  is  a  rule  for  the 
government  of  the  Supreme  Court,  and  not  the  Circuit  Court.  On  the  contrary  this  rule  of 
the  Supreme  Court  imposes  on  the  Circuit  Court  a  heavy  obligation  to  observe  the  rules  of 
the  common  law,  applicable  to  the  granting  of  new  trials  in  nisi prius,  lest  injustice  be  done. 
England  v.  Burt,  4  Humph.  399.  It  must  be  a  very  flagrant  case  where  the  Supreme  Court 
will  grant  a  new  trial,  on  the  ground  that  the  verdict  is  against  evidence,  W"here  it  has  been 
refused  in  the  court  below.     Tackley  v.  Lane,  7  Mis.  220. 

If  a  verdict  be  clearly  and  manifestly  against  evidence  and  the  weight  of  evidence,  a  new 
trial  should  be  granted.  Wait  v.  M'Ncil,  7  Mass.  261.  Curtis  v.  Jackson,  13  lb.  507.  Bar- 
tholomews. Clark,  1  Conn.  472.  Cockfield\.  Daniel,  1  Rep.  Con.  Ct.  193.  Ring  v.  Huntington, 
lb.  162.  Sta7-k  v.  Cockerd,  2  lb.  337.  Zuber  v.  Geiger,  2  Yeates,  522.  Emmet  v.  Robinson, 
lb.  514.  Kinnie  v.  Kinnie,  4  Conn.  102.  Talcot  v.  Wilcox,  9  lb.  134.  Swearingen  y.  Birch, 
4  Yeates,  322.  States.  Lyon,  11  Comi.  4.^1.  Bacon  \.  Parker,  Lb.  212.  States.  Fisher,  2 
N.  &M.  261.  Thomas  \.  Brotim,  I  WGoTdi,bb1.  State  v.  Bird,  1  Wis.  585.  Nettsons.  Lycan, 
3  J.  J.  Marsh.  440.  Kohne  v.  Lns.  Co.  of  North  America,  1  Wash.  C.  C.  123.  Chttrs.  Kcckley, 
1  Bailey,  479.  Lloyd  v.  Newell,  3  Halst.  296.  Hutchinson  v.  Coleman,  5  Lb.  74.  Steele  v. 
Logan,  3  A.  K.  Marsh.  394.  Mann  v.  Clifton,  3  Blackf.  304.  Bacon  v.  Brown,  1  Bibb,  432. 
Price  V.  Cockran,  Lb.  570.    People  V.  Townsend,  Coleman,  68.    Gibbs  v.  Tucker,  2  A.  K.  Marsh. 
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But  where  there  is  evidence  on  both  sides,  it  is  not  usual  to  grant  a  new 
trial  ;(^)  unless  the  evidence  for  the  prevailing  party  be  very  alight,  and 
the  judge  declare  himself  dissatisfied  with  the  verdict.(//)  The  court  of 
Common  Pleas,  in  one  instance,  refused  to  grant  a  new  trial  in  a  writ  of 
rijjht,  though  the  verdict  was  final  and  conclusive :(/)  but  in  a  late  case, 
which  was  an  issue  under  an  inclosure  act,  they  granted  a  new  trial,  on 
payment  of  costs,  although  there  was  evidence  on  both  sides,  and  they  did 
not  think  the  verdict  Avas  wrong;  it  appearing  that  the  question  was  in- 
volved in  great  doubt  and  obscurity,  the  property  of  considerable  value, 
and  that  tiie  right  would  have  been  bound  for  ever  by  the  verdict  :(/r)  In 
that  case,  however,  the  jurj'  having  again  found  a  verdict  the  same  way, 
the  court  refused  to  grant  a  second  uqw  trial,  although  there  was  conflict- 
ing evidence,  and  the  judge  who  last  tried  the  cause,  thought  the  evidence 


M  2  Str.  1106,  1142.     1  Wils.  22.     3  Wils.  .-^V.     3  Taunt.  1.     2  Price,  282. 
\h)  Say.  Rep.  264 ;  and  sec  3  Wils.  38,  9.    G  Taunt.  336.    2  Chit.  Rep.  271.     6  Price,  146. 
II  Price,  736.     13  Price,  222.     M'Clel.  69.    S.  C.  ^«/c,  860. 
(i)  2  Blac.  Rep.  941.  {k)  3  Taunt.  91 ;  and  see  1  Price,  278. 

219.  Rett  V.  Smith,  Ih.  194.  UughcA  v.  Howard,  3  II;ir.  &  J.  9.  United  Stulfx  v.  Duval, 
Gilpin,  356.  But  unless  it  is  so,  and  if  there  be  conflic'tincf  tcstiuionj',  on  both  sides,  a  new 
trial  will  not  be  granted.  Jlaiinnond  v.  Wadhamx,  5  Mass.  303.  Colfin  v.  riianix  Ins.  Co., 
15  III.  291.  Oram  v.  Bishop,  7  Halst.  153.  State  Bank  v.  Ilolcomb,  lb.  191.  JIaines  v.  Wright, 
4  Hayw.  63.  Murray  v.  Rubble,  lb.  203.  Leivis  v.  Pagne,  4  Wend.  423.  Smith  v.  I/icka,  5 
lb.  48.  Douglass  v."  Touseg,  2  lb.  352.  State  v.  Sims,  2  Bailey,  29.  State  v.  Hooper,  lb.  37. 
State  V.  Anderson,  lb.  565.  Motleg  v.  Montgomery,  lb.  11.  Laval  v.  Cromivell,  Const.  Rep. 
593.  Darby  v.  Calhoun,  I  Rep.  Con.  Ct.  398.  Miller  v.  M'Bernney,  lb.  237.  Cohen  v.  Sim- 
mons, lb.  446.  Caldwell  v.  Barkley,  2  lb.  452.  Palmer  v.  Hyde,  4  Conn.  426.  LoJJUn  v. 
Pomroy,  11  fb.  440.  Troubridge  v.  Baker,  I  Cow.  251.  Vinchell  v.  Latham.,  Gib.  G82. 
M' Knight  V.  WelLt,  1  Mis.  13.  Caskey  v.  January,  Hardin,  539.  Respublica  v.  Lacaze,  2  D&ll. 
118.  A'el-wn  v.  ChelJ'ant,  3  Litt.  165.  Lee  v.  Banks,  4  lb.  11.  Johnson  v.  Davenport,  3  J.  J. 
.Marsh.  390.  Rtid  v.  Longford,  lb.  420.  Creel  v.  Belle,  2  lb.  309.  Talbot  v.  Talbot,  Ih.  3. 
Fitzgerald  v.  Barker,  4  lb.  398.  DeTonclear  v.  Shottenkirk,  3  Johns.  170.  M'Kane  v.  Bouner, 
I  Bailey,  113.  Hughes  v.  M'Gee,  1  A.  K.  Marsh.  28.  Murral  v.  Gardiner,  Const.  Rep.  1. 
Maxwell  v.  M-llvay,  2  Bibb,  211.  Ilougland  v.  Moore,  2  Blackf.  167.  Daniel  v.  Prather,  1 
Bibb,  484.  Brown  v.  Wilde,  12  Johns.  454.  Iligden  v.  Iligden,  2  A.  K.  Maish.  42.  Reese  V. 
Laivlers,  1  lb.  58.     Ellard  v.  Martin,  1  Rep.  Con.  Ct.  365. 

A  new  trial  will  not  be  granted  where  justice  has  Viecn  done  by  the  verdict.  Howard  r. 
Aiken,  3  MCord,  467.  Wel.wn  v.  Rhoade.s,  4  Yeates,  38.  Murden  v.  Beath,  1  Rej).  Con.  Ct. 
244.  Blagy\.Pha'nixIth'i.Co.,'S^As\\.G.C.hS.  Wilson  v.  H7///tf;«s,  14  Wend.  146.  Crary 
V.  Sprague,  12  lb.  41.  Hart  v.  Johnson,  6  Ham.  87.  Jordan  v.  James,  5  lb.  88.  Alsop  v. 
Magill,  4  Day,  42.  Dodge  v.  Kendall,  4  Venn.  31.  Blythe  v.  Sutherland,  3  M'Cord,  258. 
Fitch  V.  Sergeant,  1  Ham.  355.  Buck  v.  Waddle,  lb.  363.  Lester  v.  State,  11  Conn.  415.  Ral- 
ston V.  Cummings,  2  Yeates,  436.  High  v.  Watson,  2  Jolins.  46.  MLanahan  v.  Universal 
Ins.  Co.,  1  Pet.  183.  A  new  trial  ought  not  to  be  granted  on  the  ground  that  the  verdict  ia 
contrary  to  the  evidence,  where  the  evidence  on  both  sides  was  merely  circumstantial. 
Sharp  v.  Wickliffe,  3  Lilt.  10.  Blanchard  \.  Colbiirn,  16  Mass.  345.  The  party  complaining 
of  a  verdict,  must  prove  its  incorrectness  ;  but  where  the  most  important  jiroofs,  that  were 
given  at  the  trial,  were  lost  without  fault  of  the  party,  and  the  verdict  was  against  the  opinion 
of  the  judge,  a  new  trial  was  granted.  Doncvant  v.  Mothershed,  2  Rep.  Con.  Ct.  169.  Where 
the  jury  is  not  instructed  by  the  court,  on  the  ground  that  the  case  is  too  clear  for  one  of 
the  i)arties,  to  render  such  instruction  useful,  and  the  jury  find  for  the  other  party,  a  new 
trial  will  be  granted.  Page  v.  Pattee,  6  Mass.  459.  In  a  case  of  great  intricacy  or  doubt,  the 
court  has  a  discretionar}-  power  to  grant  a  new  trial,  without  invading  the  jirovince  of  the 
jury,  or  impeaching  a  verdict  upon  legal  grounds.     Brotcn  v.  Fro.ft,  '2  Bay,  126. 

Where  the  jury,  probably  through  inattention,  did  not  allow  certain  interest  to  the 
plaintiff,  by  means  of  which  he  did  not  recover  full  costs,  but  the  verdict  was  not  against 
law  or  evidence,  a  new  trial  was  refused.  I/<igar  v.  Weston,  7  Mass.  1)0.  Weslbrook  v. 
M-  William,  1  Hill,  (S.  C.)  317.  But  if  it  was  legally  proved  that  the  jury  had  reduced  the 
damages  below  S20,  contrary  to  evidence,  to  prevent  the  plaintiflT  from  recovering  full  costs, 
the  court  will  not  sustain  the  verdict ;  but  where  other  and  legal  reasons  mn^-  lie  supposed 
to  have  influenced  their  decision,  the  court  will  not  impute  to  them  an  improper  motive. 
Brewer  v.  Tyringham,  12  Pick.  547. 
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against  the  verdict  preponderated.(Z)     Ninthly,  tlie  misbeliaviour  of  the 
jury  in  casting  lots  for  their  verdict, (w)[a]  &c.  is  a  good  ground  for  a  new 

(l)  3  Taunt.  232. 

(w)  2  Salk.  645.     1  Str.  642.     Barnes,  438,  441.     Bui.  Ni.  Pri.  326. 

[a]  a  jury,  for  the  purpose  of  ascertaining  what  amount  of  damages  should  be  assessed, 
agreed  among  themselves  that  each  member  should  set  down  a  sum  according  to  his  own 
judgment,  and  that  the  aggregate  amount  should  be  divided  by  twelve,  and  the  result  returned 
as  a  verdict,  which  was  accordingly  done.  Held,  that  the  verdict  sliould  be  set  aside,  and  a 
new  trial  awarded.  Ellege  v.  Todd,  I  Humph.  43.  Held  also,  that  the  affidavit  of  one  of  the 
jurors  was  admissible  evidence  to  establish  the  fact.  Ibid.  After  the  retirement  of  a  jury, 
each  of  them  wrote  upon  separate  pieces  of  paper  the  amount  of  damages  he  was  willing  to 
allow,  which  were  put  together  in  a  hat  and  drawn  out,  the  aggregate  of  which  they  divided 
by  twelve.  This  result  not  being  satisfactory  to  them,  upon  further  deliberation  the  damages 
were  fixed  at  a  higher  amount.  Held,  that  as  there  was  no  agreement  to  make  the  result 
their  verdict,  and  such  result  was  not  in  fact  made,  a  new  trial  should  not  be  granted  for 
this  reason.  Johnson  v.  Perry,  2  Humph.  569.  So,  where  each  of  the  jurors  set  down  a 
certain  sum  and  then  divide  the  aggregate  of  the  sums  by  twelve,  not  under  an  agreement 
that  the  result  shall  be  their  verdict,  but  merely  as  an  experiment  to  see  whether  the  result 
would  be  satisfactory  to  them,  a  new  trial  will  not  be  granted.  Harvey  v.  Jones,  3  Humph. 
157.  The  court  refused  to  set  aside  a  verdict  with  which  they  were  satisfied  in  an  action 
of  slander  on  proof  made  by  the  defendant's  attorney,  that  a  juror  had  told  him,  after  separat- 
ing, that  the  amount  of  damages  was  agreed  upon  by  each  juror  putting  down  the  amount 
of  his  verdict,  and  dividing  the  aggregate  by  twelve.  Chandler  v.  Barker,  2  Harring.  387. 
On  a  motion  for  a  new  trial,  jurors  are  precluded  from  giving  evidence  of  their  own  miscon- 
duct, of  the  reason  and  ground  of  their  determination,  and  the  motives  which  governed  their 
conduct,  in  order  to  impeach  their  verdict.  Ilannum  v.  Belcher  town,  19  Pick,  311.  The 
State  V.  Doon,  R.  M.  Charlt.  1.  Stone  v.  The  State,  4  Humph.  27.  Cain  v.  Cain,  1  B.  Monroe, 
213.  Meade  v.  Stnith,  13  Conn.  346;  but  see  Booby  r.  The  State,  4  Yerg.  111.  Affidavits 
charging  the  jury  with  irregularities  and  misconduct  in  the  progress  of  a  trial,  founded  on  in- 
formation and  belief,  are  not  sufficient  to  set  aside  a  verdict.  The  irregularities  and  mis- 
conduct charged  must  be  stated  positively  and  specifically,  and  be  sustained  by  oath.  Stone 
V.  The  State,  4  Humph.  27. 

Where  any  gross  misbehaviour  or  legal  impropriety  of  conduct  in  any  of  the  jury,  suffi- 
cient to  destroy  the  credit  of  a  verdict,  shall  be  made  to  appear,  the  verdict  will  be  set  aside. 
Grinnell  V.  Phillij)s,  1  Mass.  530.  Jefferies  \.  Randall,  14  lb.  205.  Commomcealthy.  Roby, 
12  Pick.  496.  For  any  even  the  least,  intermeddling  with  jurors,  a  verdict  will  always  be 
set  aside.  Knight  v.  Freeport,  13  Mass.  218,  220.  Amherst  y.  Hadley,  1  Pick.  38,  42.  The 
court  has  the  superintendence  of  juries  in  matters  of  fact,  and  will  grant  a  new  trial  where 
it  has  strong  reason  to  believe  a  jury  has  erred  capriciously  or  ignorantly,  as  to  the  credi- 
bility of  the  testimonj'.  Burt  v.  Stackny,  2  Rep.  Con.  Ct.  323.  The  affidavit  of  jurors  ought 
not  to  be  received  to  prove  misbehaviour  in  themselves  or  their  fellow  jurors,  as  a  ground 
for  a  new  trial.  Taylor  v.  Giger,  Hardin,  586.  Steele  v.  Logan,  3  A.  K.  Marsh.  394.  Aliter, 
Smith  v.  Cheelman,  3  Caines,  56.  The  affidavit  of  jurors,  as  to  their  intentions  and  impres- 
sions, ought  not  to  be  received  to  invalidate  their  verdict.  Heath  v.  Conway,  1  Bibb,  398. 
With  respect  to  the  conduct  of  the  jury  among  themselves  previous  to  their  verdict,  the 
testimony  of  a  juror  may  be  admitted  as  to  overt  acts  which  may  be  the  subject  of  a  legal 
inquiry,  and  in  that  case  each  member  of  the  jury  may  be  a  competent  witness.  Grinnell  v. 
rhillips,  1  Mass.  530.  On  a  motion  to  set  aside  a  verdict,  the  testimony  of  one  of  the  jurors 
that  he  had  thought  it  his  duty  to  coincide  with  the  rest  of  the  jur}^,  but  in  his  mind  he  had 
never  approved  of  the  verdict  or  consented  to  it,  was  held  inadmissible.  lb.  Commonwealth 
v.  Drciv,  4  lb.  391.  Bridge  v.  Egglestone,  14  lb.  245.  Johnson  v.  Davenport,  3  J.  J.  Marsh, 
390.  The  affidavits  of  jurors  stating  that  they  were  influenced,  in  making  up  their  verdict, 
by  facts  related  to  them  by  some  of  their  fellow  jurors  after  they  had  retired  from  the  bar, 
cannot  be  read  on  a  motion  for  a  new  trial.  Den  \.  iPAUister,  2  Halst.  46.  Where  a  jury, 
after  agreeing  upon  a  verdict,  separate  without  leave,  it  is  not  a  ground  for  new  trial. 
Wright  v.  Burchjleld,  3  Ham.  53,  Smith  v.  Harrow,  3  Bibb,  446.  But  see  Howie  v.  Dunn,  1 
Leigh,  455.  A  separation  of  a  jury  after  they  have  been  impanelled  and  sworn,  but  before 
a  ny  evidence  has  been  given,  is  no  ground  for  a  new  trial,  especally  where  the  separation 
was  so  momentary  that  any  tampering  with  the  jurors  was  hardly  possible.  31artin's  Case,  2 
Leigh,  745.  Where  a  jury  separated  after  having  agreed  on  a  verdict  in  substance  and  were 
sent  out  again  to  put  it  in  form,  such  separation  and  the  return  of  a  second  verdict,  were  held 
insufficient  grounds  for  a  new  trial.  Winslow  v.  Draper,  8  Pick.  170.  If  the  jury,  in  order  to 
ascertain  the  damages,  agree  that  each  juror  shall  set  down  the  sum  which  he  thinks  the 
plaintiff  ought  to  recover,  and  dividing  the  aggregate  by  twelve,  they  return  the  quotient  as 
tlieir  verdict,  this  is  not  a  ground  for  impeaching  their  verdict,  provided  there  was  no  pre- 
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trial.  But  the  dispersion  of  the  juvy,  "with  the  permission  of  the  judge, 
during  the  interval  of  an  adjourunicnt,  in  case  of  a  misdemeanour,  docs 
not  vitiate  their  verdict,  when  there  is  no  suggestion  of  their  having  been 
improperl}'-  practised  upon  in  the  interim  :{n)  And  tiie  courts  will 
not  ^receive  an  affidavit  of  partiality  and  prejudice  in  one  of  the  [  *909  J 
jury-men,  from  tlie  unsuccessful  party, (/r)  or  of  their  mishi'liaviour 
from  any  of  the  jury-men  themselves,  in  all  of  wliom  such  conduct  Ls  a  very 
high  misdeuieanour;(i)  nor  will  they  suffer  the  jury  to  explain  by  affidavit 
the  grounds  of  their  verdict,  or  to  show  that  they  intended  something  dif- 
ferent from  what  they  found :((?)  And  an  admission  by  jury-men,  that  the 
verdict  was  entered  by  mistake,  made  after  they  had  separated,  though  on 
the  day  of  trial,  is  not  sufficient  ground  for  a  new  trial. (c/)  In  general, 
the  assent  of  all  the  jury  to  the  verdict  pronounced  by  the  foreman,  in 
their  presence  and  hearing,  is  to  be  conclusively  inferred ;  and  no  affidavit 
can  in  any  case  be  admitted  to  the  contrary:  But  if  all  the  jury  were  not 
present  when  a  verdict  of  guilty  was  delivered,  and  it  is  therefore  uncer- 
tain whether  they  all  heard  the  verdict  pronounced  by  the  foreman,  the 
court  will,  with  the  consent  of  the  defendant,  grant  a  new  trial. ((;)  Tenthly, 
a  new  trial  may  be  had  for  excessive  damages ;(/)[ a]  but  in  that  case,^the 

(w)  2  Barn.  &  Aid.  462.     I  Chit.  Rep.  401,  S.  C. 

(a)  7  Price,  203;  aud  see  11  Price,  383. 

(6)  Siiy.  Rep.  100.  1  Durnf.  &  East,  11.  2  Blac.  Rep.  1299.  1  New  Rep.  C.  P.  32G.  8 
Taunt.  20.     1  Moore,  455.     S.  C.  J  Moore,  87.     3  Brod.  &  Ring.  272,  S.  C. 

(r)  5  Bur.  26(J7.  2  Blac.  Rep.  803.  2  Duriif.  &  East,  281 ;  but  see  Cas.  Pr.  C.  P.  6G.  I 
Bur.  383.     2  Kcu.  24.     S.  C.  0  Price,  134,  scmb.  contra. 

(d)  2  Chit.  Rep.  208.  (e)  2  Stark.  Ni.  Pri.  111. 

(/)  For  the  genenil  power  of  the  courts  to  grant  a  new  trial  for  excessive  damages,  see 
Sty.  Rep.  462,  466.  2  Mod.  150.  Comb.  357.  2  Salk.  649.  2  Str.  692.  1  Bur.  609.  3 
Bur.  1846.  Cowp.  231.  2  Durnf.  &  East,  166.  4  Durnf.  &  East,  651,  657.  6  East,  244, 
256,  K.  B.  2  Wils.  160,  244,  250.  2  Blac.  R«p.  929,  1327.  Ilurri/  v.  Watson,  T.  27  Geo, 
III.  4  Durnf.  &  East,  659,  (a.)  5  Taunt.  277,  281,  C.  P.  1  Younge  &  J.  478,  9,  Excbeq, 
And  for  cases  in  which  a  new  trial  has  been  granted  for  excessive  damages,  in  an  action  for 
a  malicious  prosecution,  see  2  Str.  692;  for  words.  Sty.  Rep.  462,  466.    Say.  Dam.  210,  S.  C; 

vious  agreement  to  be  bound  by  such  result.  Dorr  v.  Lenno,  12  Pick.  521.  Grinncll  v.  Phillips, 
I  Mass.  530.  CoperikKciit-ht  v.  Joiie^,  2  Dall.  55.  JJealh  v.  Conway,  1  Bibb,  398.  Where 
there  is  evidence  of  improper  conduct  by  the  prosecutor,  such  as  exhibiting  papers  at  places 
where  jurors  boarded,  the  court  may,  in  its  discretion,  set  aside  the  verdict  and  order  a, 
new  trial.  Slaie.  v.  Haskell,  6  N.  H.  352.  If  it  appear  that  a  party  has  had  intercourse  with 
one  of  the  jury,  after  he  was  sworn,  a  new  trial  will  be  granted.  Ritcltie  v.  Ilolbrook,  7  S.  & 
R.  458.  If  tlie  jury  take  ont  with  them  a  deposition,  part  of  which  was  deemed  inadmissi- 
ble by  the  court,  but  that  part  totally  inapplicable  to  the  count  on  which  judgment  is 
given,  this  is  no  ground  for  a  new  trial.  Alilcr,  if  it  was  delivered  to  the  jury  by  the  counsel 
of  the  party  in  whose  favour  the  verdict  Avas  given.  Lonsdale  \.  Brown,  4  \Vash.  C.  C.  148. 
Or  a  paper  drawn  up  by  the  plaintiff,  containing  a  statement  of  Uie  items  comjiosiug  hia 
claim  for  damages,  having  been  accidcntly  passed  to  the  jury  with  other  papers  in  the  cause, 
though  not  by  them  regarded  as  evidence  regularly  before  them,  the  verdict  wliich  was  for 
the  plaintiff,  was  for  this  cause  set  aside.  Benson  v.  Fish,  6  Grreenl.  641.  Or  if  the  jury  re- 
ceived new  evidence  after  leaving  the  bar.  Branson  v.  Graham,  2  Yeates,  160.  Thompson 
V.  Mallet,  2  B.ay,  94.  Rane  v.  Van  JVole,  1  South.  146.  Or  because  the  judge,  after  tlie  court 
was  adjourned,  wrote  a  letter  to  the  jury  respecting  the  cause  which  had  been  committed  to 
them.  Seryenl  v.  Roberts,  1  Pick.  337  ;  or  for  the  purpose  of  correcting  a  mistake  in  a  judg- 
ment caused  by  the  miscalculation  of  the  interest  on  a  promissory  note.  Whitcwell  v. 
Atkinson,  6  Mass.  272.  So,  where  the  jury,  probably  througli  inattention,  did  not  allow  cer- 
tain interest  to  the  plaintiff,  bj-^  means  of  which  the  plaintiff  did  not  recover  full  costs,  but 
the  verdict  was  not  against  law  or  evidence,  a  new  trial  was  refased.  Hagar  v.  Weston,  1 
lb.  110.  And  a  new  trial  will  be  granted  as  often  as  a  jury  disregards  tlie  laws  of  the  land, 
and  clear  and  indubitable  testimony.  Patjl  v.  Treswant,  2  Bay,  23.  But  a  new  trial  will 
not  be  granted  on  the  ground  of  the  jury's  mistaking  the  law.  Se.orel  v.  Tyler,  2  Root,  144. 
Tyler  v.  Stephens,  4  N.  II.  116.  Silliard  v.  M'Gee,  3  J.  J.  Marsh.  549. 
[a]  Where  the  damages  are  excessive,  a  new  trial  may  be  granted,  in  order  to  determine 
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damages  ongTit  not  to  be  weighed  in  a  nice  balance,  but  must  be  snob  as 
appear  at  first  blush  to  be  outrageous,  and  indicate  passion  or  partiality  in 
the  jury :(/)    And  when  a  new  trial  is  granted  for  excessive  damages,[Aj 

for  diverting  a  walercourse,  T  Dnrnf.  k  East,  529.  1  Cliit.  Rep.  729,  (a.);  for  assault  and 
battery,  5  Durnf.  &  East,  257.  1  Chit.  Rep.  729 ;  and  for  assault  and  false  imprisonment, 
Comb.  357.  Say.  Dam.  217,  S.  C.  And  for  cases  in  which  a  new  trial  has  been  refused,  on 
the  ground  of  excessive  damages,  in  an  action  for  breach  of  promise  of  marriage,  see  1 
Younge  &  J.  477  ;  for  malicious  prosecution,  Barnes,  436.  Cowp.  230.  2  Blac.  Rep.  1327. 
6  Taunt.  277;  for  scandalmn  magnatum,  2  Mod.  150.  Say.  Dam.  211,  S.  C;  for  words,  T. 
Jon.  200.  Say.  Dam.  214.  S.  C.  Cowp.  330;  for  criminal  conversation,  1  Bur.  609.  Say. 
Dam.  217.  S.  C.  4  Durnf,  &  East,  651.  6  East,  244;  for  debauching  daughter,  3  Wils.  18, 
2  Durnf.  &  East,  4,  1 66.  11  East,  23 ;  for  assault  and  battery,  3  Bnr.  1 845.  1  Darnf.  &  East, 
Z77.  2  Bos.  &  Pnl.  224;  for  assault  and  felse  imprisonment,  2  Wils.  160,  205,  244.  Say. 
Dam.  217,  18  ;  222.  S.  C.  2  Blac.  Hep.  929  ;  for  trespass  to  lands,  5  Taant.  442.  1  Marsh. 
139,  S.  C;  and  for  trespass  to  houses,  2  Wils.  382.  Say.  Dam.  230.  S.  C.  2  Wils.  405.  S 
Wils.  61.     2  Blac.  Rep.  942. 

(/)  See  note  (/)  preceding  page. 

tlie  amount  of  damages,  without  opening  the  whole  case.  Boyd'v.  Brown,  17  Pick.  455. 
Robbins  v.  Townsend,  20  Pick.  345.  Ilarriston  v.  Sale,  6  Smedes  &  Marsh.  634.  But  a  ver- 
dict will  not  be  set  aside  in  case  of  tort,  for  excessive  damages,  unless  it  clearly  appear  that 
the  jury  committed  some  gross  and  palpable  error,  or  acted  under  some  improper  bias,  in- 
ference or  prejudice,  or  have  totally  mistaken  the  rules  of  law  by  which  the  damages  are  to 
be  regnlated.  W/n'jiple  v.  Cumberland  3Ian.  Co.,  2  Story,  661.  Dodd  v.  Hamilton,  2  Tayl, 
31.  Pomeroy  v.  Golly,  Geo.  Decis.  Part  I.  26.  Longstreet  v.  Reeaide,  Geo.  Decis.  Part 
I.  39.  Harris  T.  Halliday,  4  How.  (Mis.)  338.  Thompson  v.  French,  10  Yerg.  452. 
Bayers  r.  Pratt,  1  Hnmph.  90.  Schlenclicr  v.  Risley,  [i  Scam.  483.  Simpson  y.  Pitman,  IS 
Ohio,  365.  Fisher  y.  Patterson,  14  Ohio,  418.  Allen  v.  Craig,  1  Green,  294.  Frijjp  Y.Martin, 
1  Spears,  236.  Davis  v.  Kiiff,  Cheves,  17.  Sloit  v.  Ryan,  3  Brevard,  417.  Respass  v.  Pal- 
mer, 2  A.  K.  Marsh.  365.  Welber  v.  Henry,  1  lb.  345.  Vanch  v.  Hall,  2  Penn.  814.  Beacon 
V.  Allen,  1  South.  338.  Taylor  v.  Giger,  Hardin,  586.  Vanzant  Y.  Jones,  3  Dana,  464.  In 
cases  where  there  is  no  certain  measure  of  damages,  the  court  will  not  substitute  its  own 
sense  of  what  would  be  the  proper  amount  for  the  verdict,  and  will  not  set  aside  a  verdict 
for  excessive  damages,  unless  there  is  reason  to  believe  that  the  jury  were  actuated  by  pas- 
sion, or  by  some  undue  influence  perverting  the  judgment.  Jacobs  v.  Bangor,  4  Shep.  187. 
A  verdict  will  not  be  set  aside  on  the  ground  of  excessive  damages  where  they  appear  to 
have  been  assessed  neither  at  the  highest  nor  lowest  estimate  of  witnesses,  and  there  is 
nothing  indicating  that  the  jury  must  have  acted  under  the  influence  of  passion  or  undue 
bias.  Gilbert  v.  Woodbury,  9  Shep.  246,  323.  Where  the  criterion  of  damages  is  fixed  by 
law,  if  the  jury,  after  judgment  by  default,  assess  too  great  an  amount,  the  court  should  set 
aside  the  verdict.      White  v.  Green,  3  Monr.  155. 

[a]  Where  a  verdict  is  given  for  too  large  a  sum,  the  excess,  if  ascertained,  may  be  re- 
mitted, and  judgment  be  rendered  for  the  balance;  but  where  the  excess  is  uncertain  and 
considerable  in  amount,  a  new  trial  will  be  granted.  Lambert  v.  Craig,  12  Pick.  199. 
APConnell  v.  Hampton,  12  Johns.  234.  A  new  trial  will  be  granted  where  the  jury  find  more 
damages  than  those  laid  in  the  writ,  unless  the  plaintiff  will  release  the  excess.  Hook  v. 
Turnbnll,  6  Call,  85.  Where  a  verdict  is  for  a  greater  sura  than  is  demanded  in  either  count  of 
a  declaration,  it  will  be  set  aside  and  a  new  trial  ordered.  W-Intire  v.  Clark,  7  Wend.  330. 
Dox  v.  Day,  3  lb.  356.  An  inconsiderable  excess  of  damages  is  no  ground  for  awarding  a 
new  trial  in  an  action  of  assumpsit.  Luckett  v.  Clark,  Litt.  Sel.  Cas.  178.  Caldicell  v.  Roberts, 
I  Dana,  355.  io??^' v. /*e«-?/,  Hardin,  317.  Vanjiyck  y.  Hodgeborn,  6  Johns.  210.  Where  a 
jury  gave  a  sum  in  damages  too  small  to  carry  full  costs,  but  expressed  in  their  verdict  that 
the  plaintiff  should  have  full  costs,  a  new  trial  was  refused  for  the  smallness  of  the  damages, 
in  order  that  at  a  future  trial  sufficient  damages  might  be  obtained  to  carry  full  costs.  Li?i- 
coln  Y.  Hapgood,  11  Mass.  350.  Where  the  law  recognizes  some  fixed  rules  and  principles  in 
measuring  the  damages,  whence  it  may  be  known  that  there  is  an  error  in  the  verdict,  as  in 
actions  on  contracts,  or  for  torts  done  to  property,  the  value  of  which  may  be  ascertained  by 
evidence,  the  verdict  may  be  set  aside  for  excessive  damages.  CoJ/n  v.  Coffin,  4  Mass.  1,  41, 
Gommonv:ealth  v.  Norfolk,  5  lb.  435.  A  new  trial  will  not  be  granted  on  the  ground  of  ex- 
cessive damages,  unless  they  are  outrageously  excessive.  Worford  v.  Isbcl,  1  Bibb,  247. 
Worth  V.  Gates,  2  lb.  591.  Roberts  v.  Sicift,  1  Yeates,  209.  In  an  action  for  a  libel  or  slander, 
a  new  trial  will  not  be  granted  on  the  ground  of  excessive  damages,  unless  they  are  so  fla- 
grantly outrageous  as  manifestly  to  show  the  jury  to  have  been  actuated  by  passion,  parti- 
ality, or  prejudice.  Clark  v.  Binney,  2  Pick.  113.  Shaiv  v.  Barrett,  7  lb.  82.  Oaks  v.  Barrett, 
lb.    Coffin  V.  Coffin,  4  Mass.  1.    Coleman  v.  Southu-ick,  9  Johns.  46.    Souihwick  v.  Stephens,  10 
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the  former  verdict  stands  as  a  security  iii  the  mean  time,  for  tlie  damages 
which  may  be  given  on  the  second  trial. (//)  It  is  not  usual,  however,  to 
grant  a  new  trial  for  smallnens  of  damages  ;(/t)[A]  though  iiKjui- 
sitions,  on  writs  of  *inquiry,  have  been  sometimes  set  aside  on  [  *010  j 
that  ground. (a)  Eleventhly,  it  is  a  general  rule,  not  to  grant  a 
new  trial,  except  for  the  misdirection  of  the  judge, (/>)  or  where  a  ])oint  has 
been  saved  at  the  trial, (r)  in  a  p<>nal,{d)  hard,  or  tr/Jlint/{r)  action,  after  a 
verdict  for  the  defeudaiit.[A]  Uut  the  statutes  2  &  3  Edw.  VI.  c.  13,  for 
not  setting  out  tithes, (/)  and  11  Geo.  II.  c.  19,  §  3,  for  assisting  a  tenant 
in  carrying  away  his  goods,  to  prevent  a  distress, (,(7,^)  are  remedial  acts; 
and,  in  actions  thereon,  the  court  will  grant  a  new  trial  for  a  mistake  of  the 
jury.(/)  When  the  sum  to  be  recovered  is  under  twenty  pounds,  the  ao- 
tion  is  considered  as  trifling,  so  as  to  prevent  the  court  from  granting  a 
new  trial,  after  a  verdict  for  the  defendant. (/i/t)  When  it  amounts  to  that 
precise  sum,  the  court  will  grant  a  new  trial  :(i)  And  a  new  trial  has  been 
granted  in  trespass  for  cutting  down  trees,  though  the  damages  were  under 
twenty  pounds,  where  the  object  of  the  action  was  to  try  a  right  of  a  per- 

{g)  1  Durnf.  &  East,  529.     1  Chit.  Rep.  729  ;  but  see  8  Taunt.  714,  15. 

(h)  2  Salk.  647.  2  Str.  940,  1051.  2  Wils.  248.  Doug.  509.  4  Durnf.  k  East,  655  ;  but 
see  IJarnes,  448,  9;  455,  6,  iu  which  latter  case  it  is  said,  that  where  a  demand  is  certain,  as 
ou  a  promissory  note,  the  court  will  set  aside  a  verdict  for  too  small  damages,  but  not  where 
the  damages  are  uncertain:  and  it  is  observable,  that  the  cases  referred  to  in  2  Str.  940, 
1051,  were  of  this  latter  description- 

(a)  Ante,  582. 

h)  4  Durnf.  k  East,  753.     5  Durnf.  &  East,  19.     6  East,  316.  (b).     1  Marsh.  555. 

(c)  I  Bos.  &  Pul.  338,  9.    Ante,  900,  904. 

(d)  2  Str.  899,  1238.  1  Wils.  17.  Barnes,  435,  466.  3  Wils.  59.  2  Blac.  Rep.  1226. 
ffooper  V.  Coljb,  T.  22  Geo.  III.  K.  B.  10  East,  268.  1  Campb.  450.  S.  C.  4  Maule  &  Sel. 
338.     2  Chit.  Rep.  273. 

(/>)  2  Salic.  644,  648,  653.  1  Bur.  12,  54.  2  Bur.  664.  2  Ken.  375.  S.  C.  3  Bur.  1306. 
2  Blac.  Rep.  851.  Cowp.  37.  1  Marsh.  555.  9  Moore,  583.  See  also  the  cases  referred  to 
by  Mr.  Erans,  in  his  edition  of  Sallceld,  2  V.  644,  (a),  on  the  subject  of  new  trials. 

(/)  6  Taunt.  297.  (</ff)  9  Price,  301. 

(hh)  T<ui'nr  V.  Green,  H.  38  Geo.  III.  K.  B.  a  Taunt.  537.  8  Moore,  339,  C.  P.  9  Price, 
591.     1  M'Clel.  &  Y.  266,  in  Scac. 

(i)  Dyball  v.  Duffield,  M.  59  Geo.  III.  K.  B.     1  Chit.  Rep.  265,  (a). 

lb.  443.  They  must  be  clearly  excessive,  and  greatly  disproportionate  to  the  injury  proved. 
Bodwell  V.  Oxgood,  3  Pick.  329.  So  too,  in  all  cases  where  there  is  no  rule  of  law  regulating 
the  assessment  of  damages,  and  the  amount  does  not  depend  ou  computation,  the  judgment 
of  the  jury,  and  not  the  opinion  of  the  court,  is  to  govern,  unless  tlie  damages  arc  so  excessive 
as  to  warrant  the  belief  that  the  jury  must  have  been  influenced  by  partiality  or  prejudice, 
or  have  been  misled  by  some  mistaken  view  of  the  merits  of  the  case.  Roister  v.  Canal 
Bridge,  16  lb.  506.  Coffin  v.  Coffin,  4  Mass.  1,  41.  Taunton  Mun.  Co.  v.  Smith,  9  Pick.  11. 
A  new  trial  will  not  be  granted  in  trespass  for  the  sraallness  of  damages.     Jackson  v.  Botut, 

2  Virg.  Cas.  49.     Nor  for  excessive  damages,  unless  they  arc  outrageous.     Owing*  v.  Ulroif, 

3  A.  K.  Marsh.  454.  In  case  for  seduction,  and  other  actions  of  a  like  nature,  the  court  will 
not  set  aside  a  verdict  for  excessive  damages,  unless  they  are  so  excessive  as  to  warrant  an 

inference  of  prejudice,  passion,  or  corruption  in  the  jurors.     Sargcant  v. ,  3  Cow. 

106.     Dearon  v.  Allen,  1  South.  338. 

[a]  As  a  general  rnle,  the  court  will  not  grant  a  new  trial  to  enable  the  plaintiff  to  re- 
cover vindictive  damages  merely;  but  if  he  is  entitled  to  nominal  damages  only,  and  the  ac- 
tion is  l)rought  to  try  a  question  of  permanent  right,  a  new  trial  maybe  granted.  J'lnmlcigk 
V.  Daicgon,  1  Gilman,  544.  Johnson  v.  Weedman,  4  Scam.  495.  Jenney  v.  IJellesdernier,  1 
App.  183.  Bi/nh  V.  Cii Ich field,  b  Ham.  109.  Bales  v.  Cooper,  lb.  117.  In  cases  of  tort, 
where  the  injury  is  triding  and  the  damages  should  be  merely  nominal,  a  new  trial  will  not 
be  granted  because  the  verdict  for  the  defendant  is  against  the  evidence,  iiobertttone  T. 
Gentry,  2  lUbb,  542.  Feler  v.  Whipple,  8  Johns.  309.  .Vor  will  a  new  trial  be  granted  to 
enable  the  party  to  avail  himself  of  a  legal  defence  where  it  is  inequitable,  and  substantiai 
justice  has  been  done.     M'Connell  v.  Strong,  11  Verm.  280.     See  also,  preceding  note. 
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manent  nature. (/c)  So,  where  the  verdict  is  perverse,  the  court  of  Ex- 
cho(]nor  will  gnuit  a  new  trial,  although  the  damages  given  for  the  plain- 
tiif  arc  less  than  twenty  pounds. (Z)[a]  Lastly,  it  is  a  rule,  not  to  grant  a 
new  trial,  after  a  verdict  for  the  plaintiff,  where  the  defence  is  unconscion- 
ahle;(/>t)  and  the  verdict  is  found  according  to  the  justice  and  honesty  of 
the  case  :(ri)  and  there  is  said  to  be  no  instance,  in  which  a  new  trial  has 
been  granted,  in  a  case  wherein  the  defendant  had  pleaded  in  abate- 
ment.(o)  On  moving  for  a  new  trial,  the  motion  was  acceded  to,  on  con- 
dition that  the  defendant  should  procure  a  bond  from  third  persons,  to 
secure  the  sum  to  be  recovered  by  the  plaintiff  and  costs,  in  case  a  similar 
verdict  should  be  given  on  the  second  trial ;  and  the  court  of  Common  Pleas 
held,  that  this  bond  was  properly  stamped  with  a  35s.  stamp  :(^;)  but  they 
would  not  amend  the  rule  for  a  new  trial,  after  such  bond  had  been  entered 
into,  by  providing  that  the  action  should  not  abate  by  the  death  of  the 

defendant.  (^/)[k] 
[  *911  ]        *A  new  trial  cannot  be  gi-anted  in  civil  cases,  at  the  instance 

of  one  of  several  defendants: (a)  nor  for  di part  only  of  the  cause 

lie)   I  Chit.  Rep.  265.  (I)   1  Youn<;e  k  J.  402. 

(m)  2  Salk.  644,  646,  1.  I  Bur.  12,  54.  2  Bur.  664.  2  Ken.  3'?5.  S.  C.  4  Duruf.  & 
East,  468. 

(n)  2  Bur.  936.     2  Wils.  506,  3-62.     2  Blac.  Rep.  1221.     2  Dnrnf.  &  East,  4.     4  Durnf.  & 

East,  4G8.     1  Bos.  &  Pul.  338.  11  Price,  381,  383.     1  Man.  &  Ryl.  198. 

Lo)  4  Dowl.  &  Ryl.  242.  (p)  8  Taunt.  712. 

\q)  Id.  114,  15.  (a)  3  Salk.  362.    12  Mod.  275.    2  Str.  814. 

[a]  But  where  judgment  is  rendered  for  too  small  a  sum,  owing  to  a  mistake  in  casting  in- 
terest upon  a  promissory  note,  the  remedy  is  by  petition  for  a  new  trial,  and  not  by  writ 
of  error.      Whilewell  y.  Atkinson,  6  Mass.  272.      Winn  v.  Young,  1  J.  J.  Marsh.  51. 

[b]  The  granting  of  a  new  trial  is  a  matter  of  discretion,  the  exercise  of  which  by  inferior 
tribunals,  the  Supreme  Court  of  New  York  will  not  undertake  to  regulate,  as  that  discre- 
tion is  not  governed  by  any  fixed  principles.  People  v.  Superior  Court  of  Neiv  York,  5 
"Wend.  114.  The  refusal  of  a  subordinate  court  to  grant  a  new  trial  being  matter  of  dis- 
cretion, is  no  ground  for  a  writ  of  error.  Brooldin  v.  Patchen,  8  Wend.  47.  Chase  y.  Davis, 
7  Verm.  476-.  Durant  v.  Atkinson,  2  Bailey,  18.  M^Lanahan  v.  Universal  Ins.  Co.,  1  Pet.  170. 
Gray  Y.  Bridf/e,  11  Pick.  189.  Hudson  \.  Williamson,  Const.  Rep.  360.  Lester  y.  State,  11 
Conn.  415.  White  v.  Trinity  Church,  5  lb.  187.  Calhauny.  M^Meajis,  1  N.  &  M.  422.  Fennell 
T.  Patrick,  3  Stew.  &  Port.  244.  Barr  v.  White,  2  Port.  342.  Sawyer  v.  Stevenson,  Breese,  6. 
Cornelius  r.  Boucher,  lb.  12.  To  justify  a  reversal  of  a  judgment  refusing  a  new  trial, 
the  cause  should  be  clearly  made  out,  and  no  laches  imputable  to  the  applicant.  Kincf 
T.  Walker,  1  A.  K.  Marsh.  313.  Duncan  x.  Finneyhorn,  Ken.  Dec.  309.  Upon  a  rule  to  show 
cause  why  a  new  trial  should  not  be  granted,  if  the  judges  are  divided  in  opinion  as  ta 
granting  a  new  trial,  tlie  rule  must  be  discharged,  it  amounting  to  nothing  more  than  a 
notice  of  a  new  trial.  Laming  v.  London,  4  Wash.  C.  C.  382.  Such  a  division  of  opinion  is 
not  a  case  that  can  be  certified  to  the  Supreme  Court.  lb.  In  granting  new  trials  the  court 
may,  in  its  discretion,  impose  terms  according  to  the  rules  and  usages  of  law;  but  the  terms 
must  relate  only  to  the  case  then  before  the  court.    Haggin  v.  Christian,  1  A.  K.  Marsh.  579. 

On  a  motion  for  a  new  trial,  the  reasons  must  be  filed  in  the  case.  Brown  v.  Swan,  1  Mass. 
202.  Taylor  v.  Giger,  Hardin,  586.  Bead  v.  Miller,  1  Bibb.  142.  Goldsbury  v.  May,  1  Litt. 
254.  On  mfttion  for  a  new  trial,  the  party  can  avail  himself  of  no  other  objection  than  that 
taken  at  the  trial.  Duvidson  v.  Bridgeport^  8  Conn.  472.  Nichols  v.  Alsop,  10  lb.  263.  On 
a  motion  for  a  new  trial,  points  of  law  not  made  or  which  were  waived  in  the  court  below, 
cannot  bo  discussed.  Torny  v.  Holmes,  10  Conn.  499.  Where  a  new  trial  was  prayed  for, 
on  the  ground  that  tlie  jury  found  their  verdict  against  the  weight  of  evidence,  and  also  be- 
cause the}"  were  misdirected  by  the  judge  in  a  matter  of  law.  wliat  was  the  evidence  to  the 
jury,  or  the  direction  of  the  judge  in  the  matter  of  law,  ought  to  appear  either  by  exceptions 
allowed  by  the  judge  or  by  bis  report,  unless  the  judge  should  unreasonably  refuse  to  allow 
exceptions  or  make  a  report.  Bond  v.  Cutler,  7  Mass.  205.  Overruling  one  motion  for  a 
new  trial,  is  no  cause  far  refusing  to  listen  to  a  second  motion,  if  made  on  ditferent  grounds, 
and  reasons  showa  for  not  incorporating  both  grounds  in  the  first  motion.  Hughes  v. 
M-Gee,  1  A.  K.  Marsh.  28.  A  motion  for  a  new  trial  will  not  be  heard  where  a  former  mo* 
Vion  has  been  overruled.     Scull  v.  Daniel.  2  Peon.  576. 


OF  NEW  TRIALS.  911 

of  action  :{b)    And  tliereforo,  where  one  of  four  issues  -was  found  against 
evidence,  the  court  granted  a  new  trial,  not  only  as  to  such  issue,  for  that 
they  said  could  not  be,  but  for  the  whole  ',{c)     But  then  the  issue  found 
against  evidence  must  be  a  material  one;  for  if  two  of  three  issues  are 
found  against  evidence,  yet  if  the  material  issue  in  the  cause  be  agreeable 
to  evidence,  the  court  will  not  grant  a  new  trial. (</)    And  where  two  issues 
were  joined  between  the  parties,  both  of  which  were  found  for  the  plaintiff, 
and  upon  moving  for  a  new  trial,  the  judge  before  whom  the  cause  was 
tried,  certified  the  verdict  as  to  one  of  tlie  issues  to  be  contrary  to  evidence, 
but  as  to  the  other  issue,  certified  it  to  be  right;  the  court  of  Common 
Pleas,  upon  hearing  counsel  on  both  sides,  were  of  oi)inion  that  the  ver- 
dict could  not  be  severed,  and  being  right  in  part  must  stand.{(')    If  a  new 
trial  be  granted,  because  a  judge  has  improperly  nonsuited  ibe  plaintiff",  it 
must  take  place  upon  the  whole  record,  unless  there  be  some  agreement 
between  the  parties  to  the  contrary :  But  there  may  be  cases,  in  which  the 
new  trial  may  be  restrained  to  a  particular  part  of  the  record:  as  if  the 
judge  give  leave  to  move  on  one  point  or  part  only,  upon  an  understand- 
ing between  the  judge  and  the  counsel,  that  he  shall  nut  move  on  anything 
else;  or  if,  on  the  evidence,  the  court  above  think  that  justice  has  not  been 
done,  and  that  they  shall  do  more  injustice  by  setting  the  matter  at  large 
again,  they  may  restrict  the  parties  to  certain  points  on  the  second  trial. (/) 
In  criminal  cases,  affidavits  of  fresh  facts  arc  not  in  general  admLssible, 
on  a  motion  for  a  new  trial,  unless  there  was  some  surprise  on  the  de- 
fendants at  the  trial.(^)    And  no  new  trial  can  be  granted,  Avhere  the  de- 
fendant has  been  ac([uitted,(/<)  although  the  acquittal  was  founded  upon 
the  misdirection  of  the  judge :(«')  But  there  is  an  exception  to  this  rule  in 
the  case  of  a  quo  warranto^  wherein  a  new  trial  has  been  granted,  after  ver- 
dict for  the  defendant,  against  the  Aveight  of  evidence  ;(^)  And  Avh^re  the 
defendant  has  been  acquitted  on  an  iiulictment  for  not  repairing  a  road, 
&c.  the  court  v/ill,  under  very  special  circumstances,  suspend  the  entry  of 
judgment,  so  as  to  prevent  a  plea  of  autrefois  acquit,  and  enable  the 
parties  to  have  the  question  re-considerad  upon  another  indictment,  Avith- 
out  the  prejudice  of  a  former  judgment,(^)    So,  the  court  will  not  gmnt  a 
new  trial  where  the  defendant  has  been  convicted  on  an  indict- 
ment for  felony  ;(;?^)  but  *after  a  conviction  for  a  misdemeanour,  £  *912  ] 
a  new  trial  may  be  granted,  at  the  instance  of  the  defendant, 
where  the  justice  of  the  case  requires  it:(a)  And  where  several  defendanta 
ire  tried  at  the  same  time  for  a  misdemeanour,  and  some  are  acquitted 
•ind  others  convicted,  the  court  may  grant  a  new  trial  as  to  those  con- 
victed, if  they  think  the  conviction  improper. (J6)   But  it  is  a  rule,  that  all 

{b)  2  Bur.  1224.     1  Blac.  Rep.  298,  S.  C;  and  see  2  Str.  814.     3  Wils.  47. 

\c)  Rex  V.  Pool,  E.  17.34.     Bui.  Ni.  Pri.  326. 

\d)  DexUr  V.  Barrowby,  E.  25  Geo.  II.    Bui.  Ni.  Tri.  326. 

(e)  Biirncs,  436;  hut  see  id.  4G8.  (/)  4  Taunt.  haQ,  jter  (7ibbs,  5. 

(q)  2  (^hit.  Rep.  278.  „  ^    ^ 

(/,)  fi  East,  31:-,.  4  Maulc  k  Sel.  337.  1  Barn,  k  Aid.  63.  2  Cliit.  Rep.  282.  b.  C.  1 
Barn,  k  Aid.  64,  {d),  G7,  («).     1  Chit.  Rep.  352.     I  Chit.  Cr.  Law,  657. 

(t)   1  Stark.  Ni.  Pri.  516. 

\k)  2  Duinf.  k  East,  484.     6  East,  316.  in  nods.   4  Maulc  k  Sel.  333. 

(/)  1  Barn,  k  Aid.  63.  2  Cbiit.  Rep.  282.  S.  C.  1  Barn,  k  Aid.  64,  {d),  67,  {a) ;  but  see 
5  Maulc  k  Sel.  392. 

(m)  6  Durnf.  k  East,  638;  and  see  1  Chit.  Cr.  Law,  6.''.4,  &c. 

(a)  6  Durnf.  k  East,  638  ;  and  see  1  Chit.  Cr.  Law.  CS ).  .Vc. 

^bb)  6  Durnf.  &  East,  619. 
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the  defendants,  convicted  upon  an  indictment  for  a  misdemeanour,  must 
be  present  in  court,  when  a  motion  is  made  for  a  new  trial  on  behalf  of 
any  of  thcui,  unless  a  special  ground  be  laid  for  dispensing  with  their  at- 
tendance :(6')  and  it  is  not  a  sufficient  excuse  for  absence,  that  they  are  in 
custody  on  civil  process. (cZ) 

The  motion  for  a  new  trial  must  be  made,  in  the  King's  Bench,  within 
four  days  exclusive  after  the  entry  of  a  rule  for  judgment  :(e)  and  it  can- 
not be  made  after  i\\e  four  days,  though  by  consent  of  the  parties. (/)  If 
it  be  not  made  within  that  time,  the  party  complaining  cannot  afterwards 
be  heard,  on  the  subject  of  a  new  trial ;(^)  and  there  is  no  difference  in 
this  respect  between  civil  and  criminal  cases  ;[Ji)  though  in  the  latter,  where 
the  court  have  seen  of  themselves,  or  it  has  appeared  to  them  on  the  sug- 
gestion of  counsel,  that  substantial  justice  has  not  been  done,  they  have 
sometimes  interposed  after  the  regular  time,  and  granted  a  new  trial  :(^') 
And  as  the  rule  for  judgment  cannot  be  entered  till  the  return  of  the  dis- 
tringasy  a  motion  for  a  new  trial,  of  a  cause  tried  at  a  sitting  in  term, 
may  be  made  within  four  days  after  the  return  of  the  distringas,  and  is 
not  confined  to  the  space  oi  four  days  after  the  trial  of  the  cause. (^)  In 
the  Common  Pleas,  the  motion  for  a  new  trial  must  be  made  within  the 
first /our  days  of  the  term,  if  the  cause  be  tried  in  vacation;  and  cannot 
be  received  after  the  four  days,  unless  where  the  foundation  of  the  motion 
is  a  fact  not  disclosed  to  the  party  till  after  that  time.(?)  If  the  cause  be 
tried  in  term,  the  motion  must  be  made  before  or  on  the  appearance  day 
of  the  return  of  the  habeas  corpora  juratorum,  if  returnable,  as  is  usuad 
in  actions  by  original,  on  a  general  return  day:(Z)  or  if  returnable  on  a 
day  certain,  then  within  four  days  inclusive  of  the  return  day:(»i)  And 
it  is  a  rule  in  that  court,  that  no  motion  for  a  new  trial  shall  be  enter- 
tained, unless  tivo  days'  previous  notice  be  given  of  the  motion,  to  the 
judge  who  tried  the  cause,  that  he  may  be  enabled  to  bring  down  his  notes 
of  the  evidence,  and  have  them  ready  in  court  at  the  time  when 
[  *913  3  the  motion  is  *made.(rta)  To  give  effect  to  this  rule,  the  Ser- 
jeants will  not  move  for  a  new  trial,  in  any  cause  in  which  the  at- 
torney instructing  them  to  move  has  not  previously  certified  to  them,  that 
he  has  two  days  before,  given  notice  of  his  intention  to  the  judge  before 
whom  the  cause  vras  tried  '.{bh)  And  such  notice  must  be  given,  as  well  in 
cases  where  a  point  has  been  reserved  at  the  trial,  as  in  other  cases. (cc)  It 
is  a  general  rule,  that  the  party  shall  not  move  for  a  new  trial,  after  he  has 
moved  in  arrest  of  judgment. (tftZ)  This  rule,  however,  extends  only  to  cases 
where  the  party  has  knowledge  of  the  fact,  at  the  time  of  moving  in  arrest 
of  judgment :  therefore,  a  new  trial  was  granted  after  such  a  motion,  on 

[c)  11  East,  307.  3  Maule  &  Sel.  9,  1&.  {a).  4  Barn.  &  Ores.  329.  6  Dowl.  &  Ryl.  344, 
S.  C;  and  see  1  Chit.  Cr.  Law,  659.     T  Dowl.  &  Rvl.  663. 

[d)  4  T3rtrn.  &  Crcs.  329  6  Dowl.  &  Ryl.  344,  S".  C. ;  and  see  8  Dowl.  &  Ryl.  65.  5  Barn. 
k  Cres.  334,  S.  C. 

[e)  Doug.  171.  (/)  1  Chit.  382,  3,  {a). 

(g)  5  Durnf.  &  East,  436.  (h)  Id.  436.     11  East,  308. 

(e)  2  Str.  845,  995.  2  Bur.  1189.  Dong.  171,  797.  5  Durnf.  &  East,  436,  7.  1  East,  140. 
11  East,  308 ;  and  see  1  Chit.  Cr.  Law,  658. 

(k)  2  Barn.  &  AM.  613.    1  Chit.  Rep.  382,  S.  0. 

(l)   1  Barnes,  443,  446.    Pr.  Reg.  410,  11,  S.  C.  (m)  Imp.  C.  P.  7  Ed.  394. 

(aa)  R.  T.  53  Geo.  IIL  C.  P.    4  Taunt.  721.     5  Taunt.  611. 

(bb)  5  Taunt.  86.  (ec)   7  Taunt.  257. 

(rfc?)  2  Salk.  647.  Pr.  Reg.  241.  1  Bur.  334.  4  Barn.  &;  Crcs.  160.  6  DowL  &  RyL  281, 
S.  C. ;  and  see  1  Chit.  Cr.  Law,  058. 
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affidavits  of  two  of  the  jury,  that  they  drew  lots  for  their  verdict. (c)  When 
a  bill  of  exceptions  has  been  tendere<l,  the  court  will  not  grant  a  motion 
for  a  new  trial,  unless  the  bill  of  exceptions  be  abandoned. (/)  And  where 
the  defendant,  pending  his  motion  for  a  new  trial,  served  the  pbiintiff"  with 
a  copy  of  an  allowance  of  a  writ  of  error,  the  court  of  King's  Bench  held 
this  to  be  an  admission  of  the  facts  of  the  case,  and  refused  to  grant  a  new 
trial.(^) 

On  a  feigned  issue,  directed  by  the  Chancellor,  the  application  for  a 
new  trial  must  be  made  in  Chancery;  as  well  where  the  jxjint  relates  to 
the  admissibility  of  evidence,  as  on  other  grounds  :(/i)  and  it  is  in  the  dis- 
cretion of  that  court,  to  grant  or  refuse  a  new  trial  of  an  issue  directed  to 
be  tried  at  law ;  for  the  issue  having  been  originally  directed  merely  to 
satisfy  the  conscience  of  the  court,  on  facts  material  to  the  equity  of  the 
case,  it  may  order  evidence  to  be  received,  although  not  strictly  admissible 
on  other  trials  at  law;  and  it  will  send  the  issue  down,  as  often  as  the  re- 
sult is  not  satisfactory:  or  if  satisfied  that  the  finding  of  the  jury  is  agree- 
able to  the  equity  of  the  case,  it  Avill  not  order  a  new  trial,  on  the  ground 
that  inadmissible  evidence  (strictly  so  called,)  has  been  received  below :(^') 
But  where,  on  the  trial  of  an  issue  directed  by  the  Chancellor,  leave  is 
given  by  the  judge  to  move  for  a  new  trial,  the  motion  may  it  seems  be 
made  in  the  court  where  the  cause  was  tried  :(/c)  And,  in  an  action  brought 
under  the  Chancellor's  order,  the  application  for  a  new  trial  may  be  made 
either  in  Chancery,(/)  or  in  the  court  where  the  action  is  depending. (m) 
In  the  Exchequer,  motions  for  new  trials  of  issues,  directed  from  the  equity 
side  of  the  court,  are  not  subject  to  the  rule  requiring  such  motions  to  be 
made  within  the  first  four  days  of  the  following  term :  Such  applications 
may  be  made  at  any  time  during  the  succeeding  term,  or  the  sittings  after; 
but  they  should  in  the  first  instance  be  made  before  the  lord  chief 
*baron,  sitting  alone  in  equity,  if  they  arise  out  of  causes  pend-  [  *914  ] 
ing  before  him. (a) 

An  affidavit  is  necessary,  to  move  for  a  new  trial,  unless  the  ground  of 
it  appear  on  the  face  of  the  evidence :  And,  in  the  King's  Bench,  by  a 
late  rule, (6)  "no  affidavit  shall  be  used,  in  support  of  a  motion  for  a  new 
trial,  in  any  case  whether  criminal  or  civil,  unless  such  affidavit  shall  have 
been  made  before  the  expiration  of  the  first  four  days  of  the  term  follow- 
ing the  trial,  if  the  cause  be  tried  in  vacation ;  and  before  the  expiration 
of  the  first  four  days  after  the  return  of  the  distringas,  if  the  cause  be 
tried  in  term,  without  the  special  permission  of  the  court  for  that  purpose." 
The  rule  for  a  new  trial,  if  granted,  is  a  rule  to  show  cause ;  on  obtaining 
which,  application  should  be  made  to  the  judge  who  tried  the  cause,  for 
his  report  of  the  evidence;  and  if  he  be  not  of  the  same  court,  his  clerk 
will  deliver  it  to  the  puisne  judge  of  the  court  in  which  the  action  is  brought. 
In  the  King's  Bench  it  is  a  rule,(6')  that  "  after  any  rule  nisi  shall  be  ob- 

(e)  Pr.  Reg.  409.  Bui.  Ni.  Pri.  325,  G.  Sed  qucerc,  whether  such  affidavits  would  now  be 
received?     Ante,  908. 

{/)  2  Chit.  Rep.  272.    Ante,  863.  {g)  Bennct  v.  Hunt,  T.  15  Geo.  III.  K.  B. 

(A)  G  Taunt.  444;  and  see  8  Dowl.  &  Rji.  71.      («)  2  Price,  399. 

{k)  2  Chit.  Rep.  270.  (/j  2  Atk.  319. 

{m)  Fol/ccs  V.  Chad  ^  others,  M.  22  Geo.  III.  K.  B.  Carstairs  v.  Stein,  T.  55  Geo.  III.  K.  B. 
accord. 

(a)  II  I'rice,  380. 

(b)  li.  T.  5  Goo.  IV.  K.  B.  3  Barn.  &  Ores.  17C.  4  Dowl.  k  Ryl.  836  ;  and  see  1  Chit. 
Rep.  383,  in  nolis.  (c)  R.  M.  40  Geo.  III.  K.  B. 
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tained  for  a  new  trial,  &c.  in  any  cause  tried  in  London  or  Middlesex,  the 
attorney  for  the  party  obtaining  the  said  rule  nisi  shall,  before  the  time  of 
showing  cause,  deliver  a  note  in  writing,  at  the  house  or  chambers  of  the 
lord  cliief  justice,  specifying  the  name  of  the  cause,  and  the  time  and  place 
where  the  same  was  tried,  together  with  the  nature  of  the  motion."  And 
where  the  chief  justice  died,  after  a  rule  nisi  had  been  obtained  by  the  de- 
fendant for  a  new  trial,  without  any  affidavits  being  filed,  and  before  the 
chief  justice  had  reported  the  evidence  thereon,  the  court  said,  they  could 
not  proceed  on  this  rule ;  but  the  defendant  must  now  file  affidavits  of  the 
facts,  and  ground  his  motion  on  them,  without  regarding  the  former  rule, 
and  then  the  plaintiff,  on  showing  cause,  must  answer  them.(6?)  In  the 
Common  Pleas,  the  court  will  not  hear  a  rule  for  a  new  trial  discussed, 
without  having  the  report  of  the  judge  who  tried  the  cause,  though  there 
be  no  dispute  about  the  facts  :(e)  And,  in  any  of  the  courts,  if  the  judge 
who  tried  the  cause  declare  himself  satisfied  with  the  verdict,  it  has  been 
usual  not  to  grant  a  new  trial,  on  account  of  its  being  against  evidence : 
On  the  other  hand,  if  he  declare  himself  dissatisfied  with  the  verdict,  it  is 
pretty  much  of  course  to  grant  it.(/)  In  a  case  where  a  judge  only  re- 
ported evidence,  without  declaring  himself  to  be  satisfied  or  dissatisfied 
with  the  verdict,  the  court  were  under  difficulty  how  to  act :  they  seemed 
inclined  however  to  hear  it  spoken  to ;  but,  through  their  interposition,  the 
parties  agreed  to  abide  by  the  determination  of  the  point  of  law.(_^) 

The  granting  of  a  new  trial  is  either  without,  or  upon  payment  of  the 

costs  of  the  former  trial ;  or  such  costs  are  directed  to  abide  the 
[  *915  ]   event  of  *the  suit :  or  nothing  is  said  respecting  them.    If  a  new 

trial  be  granted  for  irregularity,  the  costs  of  the  former  trial 
ought  not  to  be  paid;(a)  and  the  party  applying  is  in  such  case  entitled  to 
the  costs  of  the  application.  When  the  plaintiff  has  been  nonsuited,  by 
the  mistake  of  the  judge  in  point  of  law,  the  courts  have  in  several  in- 
stances ordered  the  nonsuit  to  be  set  aside,  without  costs  ;(^)  and  verdicts 
have  been  set  aside  in  a  similar  manner,  when  they  have  been  obtained  by 
unfair  practice, (cc)  or  contrary  to  law  and  the  judge's  direction. (c^(^)  In 
general,  when  the  jury  have  given  a  perverse  verdict,  the  court  will  grant 
a  new  trial  without  costs  ;(ee)  but  when  a  new  trial  is  granted  for  the  error 
or  mistake  of  the  jury,  either  in  finding  a  verdict  without  or  contrary  to 
evidence,  or  in  giving  excessive  damages,  it  is  always  upon  payment  of 
the  costs  of  the  former  trial.  (^)  Where  the  cause  was  taken  as  an  un- 
defended one  by  mistake,  the  court  of  King's  Bench  refused  to  make  the 
payment  of  costs  a  condition  of  the  rule  for  a  new  trial  :(^^)  And  when  a 

{d)   1  Ken.  3T0.  (c)  5  Taunt.  340. 

(/)  Cas.  temp.  Hardw.  23.  Barnes,  439.  Bui.  Ni.  Pri.  327 ;  and  see  6  Price,  146.  Ante, 
908. 

{g)  Rex  V.  Phillips,  23  Geo.  II.    Bui.  Ni.  Pri.  327.  (a)   12  Mod.  370. 

{b)   1  Blac.  Rep.  670.     Say.  Costs,  189.     3  WUs.  146,  338.     1  Chit.  Rep.  633,  4.  {a). 

{cc)   1  Bur.  352. 

{dd)  Say.  Costs,  189.  2  Bur.  1224.  1  Blac.  Rep.  298.  S.  C.  1  Blac.  Rep.  670.  Oagniery. 
Stonehouse,  M.  24  Geo.  III.  K.  B.    S.  P.  1  Chit.  Rep.  633,  4.  (a).    3  Barn.  &  Aid.  692. 

(ee)  Wilkinson  V.  Commissioners  of  Navy,  E.  25  Geo.  III.  K.  B.  per  Lord  Mansfield,  Ch.  J. 
and^er  Lord  Ellenborough,  Ch.  J.  in  the  case  of  Howorth  v.  Samuel,  H.  58  Geo.  III.  K.  B.  1 
Chic.  Rep.  633,  4,  (a) ;  and  see  2  Chit.  Rep.  268,  426. 

iff)  12  Mod.  370.  1  Str.  642.  1  Bur.  12,  393.  2  Bur.  665.  2  Ken.  375,  S.  C.  Wilkinson 
Y.  Commissioners  of  Navy,  E.  25  Geo.  III.  K.  B.  Pr.  Reg.  408,  C.  P. ;  and  see  1  Durnf.  &  East, 
20.     1  Chit.  Rep.  633,  4,  (a).     2  Chit.  Rep.  426. 

(gg)  1  Chit.  Rep.  634,  in  notis. 
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new  trial  is  i^n-anted  to  the  defendant  on  payment  of  costs,  tlie  plaintiff 
should  not  carry  down  the  cause  for  trial  until  they  are  paid;  for  if  he  do, 
he  will  have  no  remedy  for  the  costs  of  the  former  trial,  even  thoufrh  he 
should  a^^ain  obtain  a  verdict.(A)  The  court  of  Exchequer,  will  not  order  a 
prisoner,  applying  for  a  new  trial  on  the  ground  of  excessive  damages,  to 
pay  the  costs  of  the  former  trial,  before  the  plaintift"'s  counsel  proceed  to 
show  cause  against  the  rule.(^) 

On  granting  a  new  trial  for  the  misbehaviour  of  the  jury,  the  costs  of 
the  former  trial  were  directed  to  abide  the  event  of  tiie  suit.(A-)  And 
where  one  party  having  obtained  a  verdict  in  the  Common  Pleas,  the  court 
granted  a  new  trial,  directing  that  the  costs  of  the  former  one  should  abide 
the  event  of  the  new  trial,  and  on  the  second  trial  the  verdict  was  for  the 
other  party;  it  was  holden,  that  the  latter  was  only  entitled  to  the  costs 
of  the  second  trial. (/)  So  when,  upon  setting  aside  a  vcr<lict  for  the  plain- 
tiff, the  costs  are  directed  to  abide  the  event,  and  then  the  plaintiff  discon- 
tinues the  action,  the  defendant  is  not  entitled  to  the  costs  of  the  trial. (m) 
So  when,  upon  setting  aside  a  nonsuit,  or  verdict  for  the  defendant,  the 
costs  are  directed  to  abide  the  event  of  the  suit,  though  the  plaintiff  suc- 
ceed on  the  second  trial,  he  is  not  entitled  to  the  costs  of  the  first :  neither 
is  the  defendant,  in  such  case,  entitled  to  the  costs  of  the  first 
trial,  *And  although  a  defendant  succeeded  upon  the  first  trial  [  *916  ] 
by  a  forgery,  the  court  cannot  give  the  plaintiff,  succeeding  on 
the  second  trial,  the  costs  of  both. (a)  Where  the  plaintiff,  in  an  action  on 
a  policy  of  insurance,  having  recovered  for  an  average  loss,  obtained  a 
new  trial,  the  costs  of  the  first  being  directed  to  abide  the  event,  and  at 
the  second  trial  recovered  again  for  no  more  than  an  average  loss;  the 
court  of  Common  Pleas  held,  that  he  was  entitled  to  the  costs  of  one  of 
the  trials  only,  and  the  defendant  to  the  costs  of  neither. (Z*)  But  in  gene- 
ral, when  the  same  party  succeeds  on  both  trials,  he  is  entitled  to  the  costs 
of  both.(c)  And  when  a  new  trial  is  ordered,  the  costs  to  abide  the  event, 
such  event  means  the  ultimate  event  of  the  cause:  and  therefore,  if  the 
verdict  on  the  second  trial  be  set  aside,  and  on  a  third  trial  the  ultimate 
event  is  the  same  as  at  the  first,  the  party  will  be  entitled  to  the  costs  of 
the  first  trial. (f?) 

When  the  rule  is  silent  as  to  costs,  the  costs  of  the  first  trial  are  not  in 
general  allowed,  in  the  King's  Bench,  whichever  way  the  verdict  may  go 
upon  the  second  trial. (e)  And  where  the  court,  after  verdict  for  the  plain- 
tiff, granted  a  new  trial,  without  mentioning  the  costs,  and  the  plaintiff 
afterwards  discontinued ;  the  court  held,  that  the  defendant  was  not  entitled 
to  the  costs  of  the  trial :(/)  But  where  the  court  after  the  argument  of 
a  special  case,  directed  a  new  trial,  because  the  case  was  insufficiently 
8tated,((7_^)  or  the  defendant  after  verdict  against  him,  applied  for  and  ob- 

(/i)  Doe  ex  dim.'Davie  ij-  another  v.  Iladdon,  M.  25  Geo.  III.  K.  B. 

(»■)  4  Price,  307'.  (k)   1  Str.  G42  ;  nn<l  see  Willes,  488. 


(I)  2  New  Rep.  C.  P.  382.     5  Moore,  309.  (m)  1  Barn.  &  Aid.  '>GG. 

(a)  4  Taunt.  G71.  (b)   1  Bing.  303.    8  Moore,  440,  e.  u. 

(<■)   1  IT.  Blac.  641.     8  Duruf.  k  East,  G19.     1  East,  114,  (a),  S.  C.  cited  1  Bing.  394. 

(rf)  5  Barn.  &  Aid.  766. 

(e)  Doug.  438.  Shoolbrcd  v.  Aw«,  M.  23  Goo.  III.  K.  B.  3  Dnrnf.  &  East,  507.  6  Durnf. 
k  East,  71,  131.  1  East,  HI.  1  H.  Blac.  G30.  1  Barn.  <fe  Ores.  100;  hut  see  1  Str.  300.  5 
Bur.  2094.  G  Durnf.  k  i:ast,  144.  10  East,  41C.  2  Barn,  k  Aid.  317.  1  Chit.  Rep.  19,  S. 
C.  Id.  633.     2  Barn.  &  Crcs.  620.    4  Dowl.  k  Ryl.  129,  S.  C. 

(/)  .5  Barn.  &  Cres.  458.    8  Dowl.  &  Ryl.  220,  S.  C. 

Iffff)  G  Durnf.  &  East,  144 ;  and  see  9  Moore,  620.     2  Bing.  330,  S.  C.    Ante,  900. 
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tained  a  rule  for  a  new  trial, (A)  and  afterwards  the  defendant,  instead  of 
ffoino-  down  to  trial  again,  gave  the  plaintiff  a  cognovit ;  the  court  of  King's 
Bench  held,  that  he  was  liahle  to  pay  the  costs  of  the  former  trial.     So 
where,  after  verdict  for  the  defendant,  and  a  new  trial  awarded  upon  a 
question  of  law,  without  any  thing  being  said  as  to  costs,  the  parties,  in- 
stead of  proceeding  to  a  second  trial,  agreed  to  state  the  facts  specially, 
as  if  a  case  had  been  reserved  at  the  first,  on  which  the  postea  was  after- 
wards delivered  to  the  plaintiffs,  that  court  held,  that  they  were  entitled 
to  the  costs  of  the  first  trial. (i)  In  the  Common  Pleas,  the  rule  is  different: 
for  there,  if  a  new  trial  be  granted,  and  the  rule  say  nothing  about  costs, 
if  the  verdict  on  the  second  trial  go  the  same  way,  the  party  succeeding 
is  entitled  to  the  costs  of  both  trials  ;(w)  and  also,  as  it  seems,  to  the  costs 
of  the  application  :(/c)  but  if  the  verdicts  go  different  ways,  the  party  ulti- 
mately succeeding  is  not  entitled  to  the  costs  of  the  first  trial. (Z) 
[  *917  ]   So,  where  *the  jury  find  an  insufficient  verdict,  upon  which  the 
court  can  give  no  judgment,  and  a  new  ti'ial  is  granted,  the  party 
ultimately  succeeding  is  not  entitled,  in  the  Common  Pleas,  to  the  costs  of 
the  former  trial. (a)     If  the  plaintiff  obtain  a  verdict  for  a  total  loss  on  a 
policy,  which  he  endeavours  to  support  on  a  rule  7iisi  for  a  nonsuit,  and 
the  court  are  of  opinion  that  he  is  not  entitled  to  recover  as  for  a  total  loss, 
but  only  to  a  return  oi premium,  the  plaintiff  is  not  entitled,  in  the  Com- 
mon Pleas,  to  the  costs  of  the  rule ;  nor  to  any  costs,  except  those  of  the 
count  for  money  had  and  received,  and  such  parts  of  the  briefs  and  evi- 
dence as  are  applicable  thereto. (5)     And,  in  that  court,  where  there  were 
three  verdicts ;  the  first  in  favour  of  the  plaintiff,  the  second  in  favour  of 
the  defendant,  by  reason  of  a  misdirection,  and  the  third  in  favour  of  the 
defendant,  upon  the  merits;  and  the  rule,  for  the  first  new  trial,  reserved 
the  consideration  of  costs;  the  court  allowed  the  defendant  to  take  the 
costs  of  the  first  or  second  trial  at  his  option,  and  also  the  costs  of  the 
third. (c)[a]    In  the  Exchequer,  if  a  cause  come  on  for  trial  and  be  referred, 
and  the  arbitrator's  award  in  favour  of  the  plaintiff  be  afterwards  set  aside, 
so  that  the  cause  is  in  consequence,  subsequently  tried,  the  plaintiff,  if  he 
obtain  a  verdict,  will  be  allowed  the  costs  of  the  former  trial. (t?) 

If  the  verdict  or  nonsuit  be  set  aside,  and  a  new  trial  granted,  the  rule 
for  that  purpose  should  be  drawn  up  and  served ;  and  if  it  be  on  payment 
of  costs,  an  appointment  must  be  obtained  to  tax  them,  from  the  master 
or  prothonotaries ;  and  when  taxed,  they  must  be  forthwith  paid,  or  the 
prevailing  party  may  move  the  court  to  discharge  the  rule,  and  for  leave 
to  sign  judgment,  and  tax  his  costs. (ee)   And,  in  the  King's  Bench,  where 

{h)  2  Barn.  &  Aid.  317.    1  Chit.  Rep.  19,  S.  C;  but  see  1  Moore  &  P.  88.    4  Bing.  415,  S.  C. 

(i)   10  East,  415.  (ii)  Doug.  438.  {k)   10  Moore,  96. 

{I)  Shoolbred  v.  Nutt,  M.  23  Geo.  III.  K.  B.  Parker  v.  Wells,  1  H.  Blac.  639,  n.  Id.  641.  1 
East,  112.  Series  v.  Hubbard,  E.  44  Geo.  III.  K.  B. ;  and  see  1  Moore,  147.  3  Brod.  &  Bing. 
304.    S.  C.  3  Bing.  174. 

(a)  2  Marsh.  475 ;  but  see  7  Moore,  147.    3  Brod.  &  Bing.  304,  S.  0. 

(b)  3  Taunt.  406.    Roulh  v.  Thompson,  K.  B.  id.  406,  7,  semb.  contra. 

(c)  3  Bing.  174. 

((/)   1  Price,  310;  and  see  7  Moore,  147.    3  Brod.  &  Bing.  304,  S.  C.         (ee)  13  East,  186. 

[a]  It  is  competent  for  a  court  trying  a  cause,  to  impose  terms  upon  tlie  party  applying 
for  a  new  trial,  as  the  condition  of  granting  it,  and  upon  the  opposite  party  as  the  condition 
of  refusing  it.  Stephenson  v.  Mansoney,  4  Ala.  317.  Where  a  new  trial  is  granted  to  a  party 
on  payment  of  costs  by  him,  the  payment  or  tender  of  the  costs  is  a  condition  precedent  to 
the  notice  of  the  cause  for  trial.  Somers  v.  Sloan,  3  Harr.  46.  Moberly  v.  Daoar^  5  Blackf. 
409. 
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a  nonsuit  is  set  aside  upon  payment  of  costs,  such  payment  is  made  a  con- 
dition precedent  to  setting  it  aside;  and  unless  they  arc  paid,  the  plaintiflf 
cannot  proceed  to  anotlier  trial. (/)  It  has  heen  said,  that  after  a  new 
trial  granted,  no  amendment  can  be  allowed  in  the  record  :(^)  But  the 
practice  is  otherwise;  it  being  usual,  in  both  courts,  to  permit  amendments 
to  be  made  after  trial,  where  the  justice  of  the  case  requires  it,  upon  rea- 
sonable terms.(/<)  And  when  a  rule  for  a  new  trial  is  granted,  the  plain- 
tiff is  not  l)ound  to  proceed  upon  it  in  any  limited  time.(/)  In  order  to  pro- 
ceed to  a  new  trial,  it  is  not  necessary  that  the  nisi  jyrius  record  should  be 
re-engrossed,  unless  the  postea  be  indorsed  on  it,  or  that  any  new  entries 
should  be  made  or  paid  for ;  but  the  record,  in  the  King's  Bench,  must  be 
passed  again,  with  an  alteration  of  the  term  in  the  second  j^lacita,  and  of 
the  return  of  the  distringas  in  the  jiirata,  and  a  new  notice  of  trial  given  :(k) 
after  which,  another  venire  and  distringas  must  be  sued  out  and 
returned,  and  *the  cause  set  down  iincvf.{a)  In  the  Common  [  *918  ] 
Pleas,  if  the  cause  be  not  tried  the  same  term,  a  new  jylacita  must 
be  added  to  the  record  of  nisi prius,  of  the  term  it  is  intended  to  be  tried; 
and  in  that  case  the  record  must  be  re-sealed,  and  paid  for  again  to  the 
clerk  of  the  treasury,  and  there  must  be  a  new  venire  and  habeas  corporal- 
hut  this  is  unnecesary  if  the  cause  be  tried  the  same  term. (ft)  The  jurata 
should  also  be  altered,  in  the  return  of  the  habeas  corpora  juratorum. 


The  only  ground  of  arresting  judgment  at  this  day,  is  some  matter 
intrinsic,  appearing  upon  the  face  of  the  record,  which  would  lender  it 
erroneous  and  reversible ;  for  though  it  seems  to  have  been  otherwise  for- 
merly,(6')  yet  it  is  now  settled,  that  judgment  cannot  be  arrested  for  extrinsic 
or  foreign  matter,  not  appearing  on  the  face  of  the  record,  but  the  courts 
are  to  judge  upon  the  record  itself,  that  their  successors  may  know  the 
grounds  of  their  judgment.(c?)  The  old  course  of  taking  advantage  in 
arrest  of  judgment  was  thus:  The  party,  after  a  general  verdict,  bavin"-  a 
day  in  court,  (for  so  he  has,  as  to  matters  of  law,  though  not  of  fact,)  did 
assign  his  exceptions  in  arrest  of  judgment,  by  way  of  plea,  and  it  was 
called  pleading  in  arrest  of  judgment:  This  differed  from  moving  in  arrest 
of  judgment,  which  was  done  by  one  as  amicus  curia',  when  the  party  was 
out  of  court. ((?)  After  judgment  on  demurrer,  there  can  be  no  motion  in 
arrest  of  judgment,  for  any  exception  that  might  have  been  taken  on  argu- 
ing the  demurrer:  the  reason  is,  that  the  matter  of  law  having  been  already 
settled,  by  the  solemn  determination  of  the  court,  they  will  not  afterwards 
suffer  any  one  to  come  as  amicus  curia',  and  tell  them  that  the  judgment 
which  they  gave  on  mature  deliberation  is  wrong ;  but  it  is  otherwise  after 
judgment  by  default,  for  that  is  not  given  in  so  solemn  a  manner.(/)    The 

(/)  Id.  185.  (ff)   2  Rlac.  Rep.  920. 

(h)  1  Durnf.  &  East,  132.    9  East,  335.    Ante,  G97,  737,  K.  U.    1  New  Rep.  C.  P.  28.     2 
Bos.  &  Pul.  243.     3  Taunt.  81,  C.  P. 
(f)  Buc/c>  V.  //o//m,  T.  4  Geo.  IV.  K.  B. 
h)  Biii'jlni  X.  Jlaltison,  E.  24  Geo.  Ill   K.  B. 

(a)  Imp.  k.  B.  10  Ed.  3G3 ;  and  see  R.  E.  33  Geo.  III.  R.  M.    C  Geo.  IV.  K.  B.     2  Wms 
Saund.  5  Ed.  253,  (8),  254.    Anlc,  77G,  781. 

(b)  Imp.  C.  P.  7  Ed.  400;  and  sec  2  Wms.  Saund.  5  Ed.  254.  (c)   1  Salk  11 

(d)  1  Ld.  Raym.  232.     1  Sulk.  77.    S.  C. /rf.  315.    4  Bur.  2287. 

(e)  1  Salk.  77,  8;  315.    6  Mod.  143. 

(/)   1  Str.  425.    C  Taunt.  650.    2  Marsh.  32C.     S.  C.  6  Moore,  209, />«t /JtcAardaon,  J, 
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defendant  in  auditd  quereM  cannot  move  in  arrest  of  judgment;  but  must 
cither  demur  at  the  time  of  filing  the  writ  of  auditd  quereld,  or  if  the  ver- 
dict be  <i-ivcn  against  him,  must  bring  a  writ  of  error,  or  move  for  a  new 
trial  :(^)  And,  on  the  trial  of  an  issue  directed  by  a  court  of  Equity,  it  is 
incompatible  with  the  nature  and  object  of  the  proceeding,  to  move  in  arrest 
of  judgment. (7i)  It  is  also  a  rule,  that  the  defendant  cannot  move  in  arrest 
of  judgment,  for  any  thing  that  he  might  have  pleaded  in  abatement  :(i) 
and,  if  the  record  be  right,  a  motion  in  arrest  of  judgment  cannot  be 

founded  on  an  apparent  error  in  the  copy  of  the  declaration  de- 
[  *919  ]  livered  to  the  defendant. (/{;)     So,  if  there  be  a  misjoinder  *of 

counts,  and  a  verdict  for  the  plaintifi"  on  the  counts  well  joined, 
and  for  the  defendant  on  the  others,  the  misjoinder  is  not  a  cause  for  ar- 
resting the  judgment.(a)  And  when  there  is  a  misjoinder  of  counts,  one 
of  them  being  partly  in  case  and  partly  in  trespass,  and  another  entirely 
in  trespass,  and  no  evidence  Avas  given  as  to  the  acts  of  trespass,  the  ver- 
dict, if  taken  generally,  may  be  amended,  according  to  the  evidence,  by 
tbe  judge's  notes.(Z>) 

The  parties  cannot  move  in  arrest  of  judgment,  for  any  thing  that  is 
aided  after  verdict,  at  common  law ;  or  amendable  at  common  law,  or  by 
the  statutes  of  amendments ;  or  cured,  as  matter  of  form,  by  the  statutes 
of  jeofails. (c) 

At  common  law,  when  any  thing  is  omitted  in  the  declaration,  though  it 
be  matter  of  substance,  if  it  be  such  as  that,  without  proving  it  at  the  trial, 
the  plaintiff  could  not  have  had  a  verdict,  and  there  be  a  verdict  for  the 
plaintiff",  such  omission  shall  not  arrest  the  judgment.(£^)[A]     This  rule 

(g)  1  Marsh.  226.  (h)   11  Price,  162. 

(i)  2  Blac.  Rep.  1120.  (k)  8  Taunt.  335. 

(a)  2  Maiile  &  Sel.  533.  (h)   1  Chit.  Rep.  625,  (a). 

(c)  For  the  cases  in  which  defects  are  aided  after  verdict  at  common  law,  or  by  the  sta- 
tutes of  Jeofails,  see  1  Wms.  Saynd.  5  Ed.  228.  (1).  Steph.  PI.  167,  &c.  1  Man.  &  Ryl. 
285,  6.  (a). 

(d)  2  Show.  233.  T.  Raym.  48'7,  S.  C. ;  and  see  Cro.  Jac.  44.  Hob.  78.  1  Sid.  218.  Carth. 
304,389.  1  Salk.  130.  2  Ld.  Raym.  1214.  1  Wils.  1,  255.  2WiIs.  5.  4  Bur.  2020.  Cowp. 
825.  1  Durnf.  &  East,  141.  3  Durnf.  &  East,  25,  6;  147.  7  Durnf.  &  East,  518.  2  Bos.  & 
Pul.  259,  267.  1  Maule  &  Sel.  236,  7.  10  Moore,  183.  2  Bing.  464.  S.  C.  4  Barn.  &  Cres. 
138.    6  Dowl.  &  Ryl.  188.    S.  C.  1  M'Clel.  &  Y.  205. 

[a]  After  verdict  the  court  will  support  the  declaration  by  every  legal  intendment,  if  there 
is  nothing  material,  on  record,  to  prevent  it.  Wan-en  v.  Litchfield,  7  Greenl.  63.  Where  a  fact 
must  necessarily  have  been  proved  at  a  trial,  to  justify  the  verdict,  and  the  declaration  omits 
to  state  it,  the  defect  is  cured  by  the  verdict,  if  the  general  terms  of  the  declaration  are 
otherwise  suflBcient  to  comprehend  the  proof.  Dohson  v.  Caiirphdl,  1  Sumner,  .^19.  After 
an  order  for  judgment,  the  court  will  not  look  astutely  into  the  form  of  a  count,  and  will 
therefore  refuse  a  motion  to  set  aside  such  an  order  on  the  ground  of  defect  in  the  declara- 
tion, it  being  enough  if  the  count  appears  to  be  bottomed  upon  a  judgment  of  record. 
Vauglxan  v.  Dinkem,  Harper,  26.  So  too,  after  verdict,  on  a  motion  in  arrest  of  judgment, 
the  court  will  intend  that  every  material  fact  alleged  in  the  declaration,  or  fairly  inferrible 
from  what  is  alleged,  was  proved  on  the  trial;  but  if  the  plaintiff  totally  omits  to  state  a 
good  title  or  cause  of  action,  even  by  implication,  there  is  no  room  for  intendment  or  pre- 
sumption. Addington  v.  Allen,  11  Wend.  375.  The  verdict  cures  all  mispleadings,  insuf- 
ficient pleadings,  and  misjoining  of  issues,  provided  sufficient  appear  to  enable  the  court  to 
give  judgment  according  to  the  right  of  the  case.  Associates  of  the  Jersey  Co.  v.  Halsey,  2 
South.  750.  Readv.  Chelmsford,  16  Pick.  128.  WardY.  Bartholomew,  6  lb.  409.  Moorex. 
Boswell,  5  Mass.  306.  Riddle  v.  Locks  and  Canals,  7  Mass.  169.  Wheeler  v.  Train,  3  Pick. 
255.  Crocker  v.  Witney,  10  Mass.  316.  Worster  v.  Canal  Bridge,  16  Pick.  541.  Avery  v. 
Tyringham,  3  Mass.  160.  Hamilton  v.  Harvey,  4  Yeates,  129.  Hockley  v.  Fulmer,  lb.  130. 
For  example,  such  as  a  want  of  an  averment  of  a  special  demand  or  notice.  Chester  Glass 
Co.  V.  Heu-ey,  6  Jb.  94.  Colt  v.  Root,  17  Jb.  229.  Kingslcy  v.  Bill,  9  lb.  198.  Avery  v. 
Tyringham,  3  lb.  160.     Or  seizin  in  a  writ  of  entry.      Wai-d  v.  Bartholomew,  6  Pick.  409. 
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however  is  to  be  understood  Avith  some  limitation ;  for  on  looking  into  the 
cases,  it  appears  to  be,  that  wlicrc  the  plainlift'  has  stated  liis  title  or 
ground  of  action  defectively  or  inaccurately,  (because,  to  entitle  hira  to 
recover,  all  circumstances  necessary,  in  form  or  substance,  to  complete 
the  title  so  imperfectly  stated,  must  be  proved  at  the  trial,)  it  is  a  fair 
presumption,  after  a  verdict,  that  they  were  proved;  but  that  where  the 
plaintift"  totally  omits  to  state  his  title  or  cause  of  action,  it  need  not  be 
proved  at  the  trial,  and  therefore  there  is  no  room  for  presumption  ;(e) 
And  hence  it  is  a  general  rule,  that  a  verdict  tvill  aid  a  title  defectively 
set  out,  but  not  a  defective  title ;[f  )[^\\  or,  in  other  words,  nothing  is  to 

{e)  Doug.  079. 

(/)  1  Sulk.  3C5.  2  Ld.  Uiiym.  1225.  S.  C.  2  Str.  1011,  1023.  Cas.  <mj;.  Hardw.  IIG.  S. 
C.  1  Bur.  301.    2  Bur.  1159.    3  Wils.  2Y5.    4  Durnf.  &  East,  472.    4  Bam.  &  Ores.  555. 

Or  want  of  particularity  or  certainty.  Richardson  v.  Eastman,  12  Mass.  505.  Tngcrsoll  v. 
Jackson,  9  lb.  495.  Lh'cnnore  v.  Boswcll,  4  lb.  437.  CoJ)in  v.  Coffin,  2  lb.  358.  And  after 
verdict  upon  a  plea  to  the  merits  of  a  case,  advantage  cannot  be  taken  of  a  variance  between 
the  writ  and  declaration.  Robinson  v.  Cox,  Jlinor,  84.  A  defect  of  pleading,  by  which  a 
general,  instead  of  a  special  breach,  is  assigned,  is  cured  by  verdict.  Minor  v.  Mechanics 
Bank  of  Alexandria,  1  Pet.  68.  If  the  venue  is  improperly  laid  in  a  declaration,  in  a  transi- 
tory action,  the  delect  will  be  cured  by  verdict.  Jiarlow  v.  Garrow,  Minor,  1.  If  parties 
appear,  and  go  to  trial  without  a  plea  being  put  in,  it  is  such  an  irregularity  as  will  be  cured 
after  verdict,  by  the  statute  of  amendments.  Brazzle  v.  Usher,  Breese,  14.  A  declaration 
in  assumpsit,  alleging  a  promise  before  the  date  of  the  writ,  is  good  after  verdict.  Bemis  v. 
Faxon,  4  Mass.  203.  Defects  in  substance  in  a  declaration  are  cured  by  verdict,  if,  from  the 
issue  of  the  case,  the  facts  omitted,  or  defectively  stated,  may  fairly  be  presumed  to  have 
been  proved  on  the  trial.  Stanley  v.  Whipple,  2  McLean,  35.  Thus,  where  a  count  in  a 
declaration  was  defective  on  account  of  dates  being  left  blank,  but  the  party  had  pleaded 
and  gone  to  trial,  the  i)re.suniption  is,  that  the  proof  supi)Iied  the  defect.  Stockton  v.  Bishop, 
4  How.  (U.  S.)  155.  Or  where  there  is  a  defect  or  omission  in  a  declaration,  and  the  issue 
joined  is  such  as  to  require  on  the  trial  proof  of  the  facts  defectively  stated,  or  omitted,  such 
defect  or  omission  is  cured  by  a  verdict.  Emerson  v.  Lakin,  10  Shep.  384.  Foindexler  v. 
Turner,  Walker,  349.     Dclahoffy.  Reed,  Walker,  74. 

After  verdict,  judgment  wiU  not  be  arrested  for  any  defect  in  the  declaration,  Avhich  by 
reasonable  intendment  must  be  considered  to  have  been  proved,  or  where  the  requisite  alle- 
gation may  be  considered  as  part  of  what  is  already  alleged  in  the  declaration.  Morey  v. 
Iloman,  10  Verm.  565.  Dale  v.  Dean,  16  Conn.  579.  Reservoir  Company  \.  Chase,  14  Conn. 
123.  Insurance  Company  v.  Seitzs,  4  Watts  &  Serg.  273.  The  statute  of  jeofails,  in  Jlissis- 
sippi,  provides  that  no  judgment  after  verdict  shall  be  reversed  for  an}'  mistake  or  misconcep- 
tion of  the  form  of  action.  Cartwriyht  v.  Carpenter,  7  How.  (Miss.)  328.  Kellog  v.  Badloy, 
7  How.  (Miss.)  340.  Even  a  misjoinder  of  issue  is  cured  by  verdict.  Chichester  v.  Dagget,  2 
How.  (.Miss.)  863.  In  an  action  of  assumpsit,  in  that  state,  the  defendant  pleaded  a  special 
plea  of  set-off,  which  does  not  exist  in  that  state,  in  such  action,  which  was  his  only  plea. 
The  plaintiff  took  issue  upon  it,  and  a  verdict  was  rendcn  d  thereon,  and  judgment  given 
accordingly.  Held,  that  the  mispleading  was  cured  by  the  verdict.  Henry  v.  Hoover,  6 
Smedes  &  Marsh.  417.  Under  the  statute  of  jeofails,  after  verdict  and  judgment,  no  defect 
in  the  declaration  and  pleadings  will  be  noticed  which  might  have  been  taken  advantage  of 
by  demurrer.  Whitakcr  v.  Comfort,  Walker,  421.  In  Arkansas,  the  want  of  joinder  in  de- 
murrer is  cured  by  verdict.  Eason  v.  Fisher,  1  'Pike,  90.  In  Kentucky,  an  irregularity  of 
pleading,  where  issue  is  joined,  is  cured  by  the  verdict.  Hocker  v.  Davis,  2  Monr.  118.  In 
Indiana,  an  inquiry  of  damages  cures  all  defects  that  are  cured  by  a  verdict.  J'ellicr  v. 
Britton,  4  Blackf.  502.  A  variance  between  the  writ  and  dedar.Tlion,  and  an  omission  of 
the  amoimt  of  the  addamnum,  is  cured  by  the  statute  of  jeofails  of  that  state,  after  verdict, 
or  iiKiuiry  of  dainages  after  default.  lb.  If  a  special  plea  in  bar  in  denial  be  set  aside  on 
the  plaintiff's  motion,  and  the  cause  be  afterwards  fully  and  fairly  tried  on  the  merits,  in  the 
same  manner  as  if  a  plea  had  been  filed  requiring  the  plaintiff  to  prove  every  fact  neces.sary 
to  support  the  action,  the  setting  aside  the  plea  cannot  be  as.signed  for  error  by  the  defen- 
dant.    Darter  v.  The  Stale,  5  Blackf.  61. 

[a]  a  verdict  will  not  aid  the  want  of  consideration  in  the  declaration,  in  an  action  of 
assumpsit.  Hitchcock  v.  Page,  1  Root,  293.  Whitall  v.  Morse,  5  ,S.  &  R.  358.  The  omission 
to  allege  a  matter  in  the  pleadings  essential  to  the  action,  unless  it  may  be  imidicd  from  the 
allegation  made,  is  never  cured  by  verdict.  (Jriffin  v.  Pratt,  3  Conn.  513.  Phelps  v.  Sill,  1 
Day,  315.     Chichester  v.  Vaes,  1  Call,  83.     If  there  be  two  counts  in  a  declaration,  the  one 
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be  presumed  after  verdict,  but  -what  is  expressly  stated  in  the  declaration, 
or  necessarily  implied  from  the  facts  which  are  stated.(^)  Thus,  where 
the  grant  of  a  reversion  was  stated,  which  could  not  take  effect  without  at- 
tornment, that,  being  a  necessary  ceremony,  might  be  presumed  to  have 
been  proved  :(/*//■)  But  where,  in  an  action  against  the  indorser  of  a  bill 
of  exchange,  the  plaintiff  did  not  allege  a  demand  on  and  refusal  by  the 
acceptor^  when  the  bill  became  due,  or  that  the  defendant  had  notice  of 
the  acceptor's  refusal,  this  omission  was  held  to  be  error,  and  not  cured 
by  the  verdict :(/«)  for  in  this  case,  it  was  not  requisite  for  the 
[  *920  ]  plaintiff  to  prove,  *either  the  demand  on  the  acceptor,  or  the 
notice  to  the  defendant,  because  they  were  neither  laid  in  the 
declaration,  nor  were  they  circumstances  necessary  to  any  of  the  facts 
charged.  So,  where  a  declaration  in  debt  for  tithes,  on  the  statute  2  & 
3  Edw.  VI.  c.  13,  §  1,  omitted  to  state  that  the  tithes  had  been  yielded 
and  paid,  and  of  I'ight  ought  to  have  been  paid,  within /ori//  years  next 
before  the  passing  of  the  act ;  the  court  held  that  it  was  defective,  even 
after  verdict,  and  the  judgment  was  arrested.(a) 

Another  rule  at  common  law  is,  that  surphisage  will  not  vitiate,  after 
verdict;  utile  per  inutile  non  vitiatur:(b)  and  therefore,  in  trover,  if  the 
plaintiff  declare  that  on  the  third  of  March  he  was  possessed  of  goods, 
which  came  to  the  defendant's  hands,  and  that  afterwards,  to  wit,  on  the 
first  of  3Iarch,  he  converted  them  to  his  own  use,  this  is  cured  after  ver- 
dict ;  for  "that  he  afterwards  converted  them  "  is  sufficient,  and  the  scilicet 
is  void.(6') 

As  the  plaintiff's  action  must  have  all  the  essentials  necessary  to  main- 
tain it,  so  the  defendant's  bar  must  be  substantially  good ;  and  if  the  gist 
of  the  bar  be  bad,  it  cannot  be  cured  by  a  verdict  found  for  the  defendant ; 
but  if  it  be  found  for  the  plaintiff,  he  shall  have  judgment,  either  for  the 
badness  or  falsity  of  the  bar.(t^)  Thus,  before  the  statute  for  the  amend- 
ment of  the  law,(c)  if  the  defendant  had  pleaded  payment  without  an  ac- 
quittance, and  it  had  been  found  for  him,  yet  he  could  not  have  had  judg- 

(g)  Per  Buller,  J.  1  Durnf.  &  East,  145 ;  and  see  1  Durnf.  &  East,  521.  1  Wms.  Saund. 
5  Ed.  228,  (1). 

{hh)   Doug.  G83. 

(«)  Id.  679 ;  and  see  T  Barn.  &  Crcs.  4G8.  1  Man.  &  Ryl.  394,  403,  S.  C. ;  but  see  3 
Bing.  611. 

{a)  4  Barn.  &  Aid.  655 ;  and  see  1  Taunt.  128.  4  Barn,  k  Ores.  345.  6  Dowl.  &  Byl.  438. 
S.  C.  4  Barn.  &  Cres.  555.  7  Dowl.  &  Ryl.  56.  S.  C.  6  Barn.  &  Cres.  154,  164.  10  Moore, 
446. 

{b)  Co.  Lit.  303,  b.     Plowd.  232.     1  Wms.  Saund.  5  Ed.  169,  287.    Steph.  PI.  417,  &c. 

(c)   Cro.  Jac.  428. 

{d)  Gilb.  C.  P.  140.    2  Wms.  Saund.  5  Ed.  319,  c.  [e)  4  Ann.  c.  16,  |  12. 

commencing  in  covetiant  and  ending  in  case,  and  the  other  entirely  in  case,  to  which  the 
defendant  pleads,  that  he  "  had  not  broken  the  covenants,"  after  a  general  verdict  for  the 
plaintiff,  judgment  will  be  arrested,  and  a  repleader  awarded.  Terrcls  wPage,  3  H.  &  M. 
118.  Where  a  declaration  sounds  in  tort,  and  the  plea  is  non  assumpsit,  such  a  plea  would 
be  bad  on  demurrer.  If  not  demurred  to,  and  the  case  goes  to  trial,  (the  issue  and  verdict 
following  the  plea)  the  defect  is  so  material  that  it  is  not  cured  by  verdict  under  the  statute 
of  jeofails.  Garland  v.  Davis,  4  How.  131.  Bad  pleas,  which  are  cured  by  verdict,  are 
those  which,  although  they  would  be  bad  on  demurrer,  because  wrong  in  form,  yet  still 
contain  enough  of  substance  to  put  in  issue  all  the  material  parts  of  the  declaration.  lb. 
While  a  verdict  will  cure  an  ambiguity,  au  entire  failure  to  state  a  ground  of  action  is  not 
cured  by  it.  Farewell  v.  Smith,  1  Harr.  133.  Ncedhavi  v.  M'Aulcy,  13  Verm.  68.  Poindexler 
V.  Turner,  Walker,  349.  Dickcrson  V.  Hays,  4  Blackf.  44.  Williams  v.  Ilingham  Turnpike, 
4  Pick.  341. 
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ment,  because  tlie  gist  of  the  plea  was  bad ;  since  tbe  obligation  remained 
in  force,  until  dissolved  eodon  ligamine  quo  liyatur :  but  if  it  had  been 
found  for  the  plaintiff,  he  should  have  had  judgiuent.(/) 

AVhen  a  plea  confesses  the  action,  and  docs  not  sulliciently  avoid  it,  judg- 
ment shall  be  given  on  the  confession,  without  regard  to  a  verdict  for  the 
defendant,  which  is  called  a  judgment  non  obstante  veredicto ;{y)  and  in 
such  case,  a  writ  of  inquiry  shall  issue.  The  right  method,  in  cases  of  this 
nature,  is  not  to  state  the  entry  of  judgment  upon  the  verdict  by  rule;  but 
to  enter  the  verdict  upon  record,  and  then  the  judgment  for  the  phtintiffwon. 
obstante  veredicto.{h)  But  where  in  an  action  for  a  libel,  the 
*defendant  pleaded  the  general  issue,  and  eiyht  special  pleas  of  [  "021  ] 
justification ;  and  the  jury,  at  the  trial,  found  a  verdict  for  the 
plaintiflF  on  the  general  issue  and  two  of  the  special  pleas,  without  assess- 
ing damages,  and  for  the  defendant  on  the  other  pleas ;  and  the  court  on 
motion  to  enter  up  judgment  for  the  plaintiff  ?ioh  obstante  veredicto,  decided 
that  the  latter  pleas  were  ill,  and  awarded  a  writ  of  ini^uiry  to  assess  the 
damages,  and  final  judgment  was  entered  thereon,  in  the  King's  Bench  ;{aa) 
the  court  of  Exchequer  chamber,  we  have  seen,{bb)  on  a  writ  of  error,  re- 
versed the  judgment  as  to  the  award  of  the  writ  of  inquiry,  and  final  judg- 
ment thereon,  and  remitted  the  record  to  the  court  of  King's  Bench,  and 
directed  that  court  to  award  a  venire  de  novo,  to  try  the  general  issue,  and 
issue  joined  on  the  two  special  pleas,  on  which  the  finding  was  for  the  plain- 
tiff; holding  the  verdict  on  those  issues  to  be  void,  because  no  damages  had 
been  assessed. (c) 

A  verdict  cannot  help  an  immaterial  issue :  but  an  informal  one  is  aided 
by  the  32  Hen.  YIII,  c.  30.(tZ)  An  immaterial  issue  is,  when  that  which 
is  materially  alleged  by  the  pleadings  is  not  traversed,  but  an  issue  taken 
on  such  a  point  as  will  not  determine  the  merits  of  the  cause :  An  informal 
issue  is,  where  such  allegation  is  not  traversed  in  a  proper  manner.(t')  "When 
the  issue  is  immaterial,  the  courts  will  award  a  repleader  ;  respecting  which, 
the  following  rules  were  laid  down  by  the  court,  in  the  case  of  Staple  and 
Haydon:{f)  First,  that  at  common  law,  a  repleader  was  allowed  before 
trial,  because  a  verdict  did  not  cure  an  immaterial  issue  ;  but  now  a  repleader 
ought  never  to  be  allowed  till  trial,  because  the  fault  of  the  issue  may  be 
helped  after  verdict,  by  the  statute  of  jeofails.  Secondly,  that  if  a  repleader 
be  denied  where  it  should  be  granted,  or  granted  where  it  should  be  denied, 
it  is  error.  Thirdly,  that  the  judgment  of  repleader  is  general,  namely,  quod 
partes  replacitent ;  and  the  parties  must  begin  again  at  the  first  fault,  which 
occasioned  the  immaterial  issue  :{g)  Thus,  if  the  declaration  be  ill,  and  the 
bar  and  rephcation  are  also  ill,  the  parties  must  begin  de  novo:  but  if  the 

(/)  5  Co.  43.    Cro.  Eliz.  455.    Moore,  692.    S.  C.  Cro.  Eliz.  778. 

(y)  Cro.  Eliz.  214.  Carth.  370.  1  Salk.  173.  S.  C.  6  Mod.  1.  2  Ld.  Raym.  yj  i.  ri.  C. 
1  Str.  394.  2  Str.  873.  Barnes,  255.  Com.  Rep.  548.  S.  C.  Willes,  364.  Barnes,  266.  S. 
C.  1  Bur.  301.  Cowp.  510.  Doug.  749.  2  New  Rep.  C.  P.  225.  {a).  4  Taunt.  821.  6  Taunt. 
305.  1  Marsh.  614.  S.  C.  1  Moore,  199.  8  Taunt.  413.  2  Moore,  464.  S.  0.  3  Moore,  610. 
1  Brod.  k  Bing.  280.  S.  C.  4  Barn.  &  Aid.  560.  3  Dowl.  &  Rvl.  27.  2  Barn.  &  Oes.  302. 
3  Dowl.  k  Ryl.  556.  S.  C.  2  Barn,  k  Cres.  678.  4  Dowl.  k  Ryl.  230.  S.  C.  8  Moore,  467. 
1  Bing.  403.  S.  C.  M'Clel.  198.  13  Price,  434.  S.  C.  4  Barn.  &  Cres.  138.  6  Dowl.  &  Ryl. 
188,  S.  C.  (/i)  Willes,  364.     Barnes,  266,  S.  C 

(aa)  3  Barn,  k  Aid.  702.  {bb)  Ante,  574.  5. 

\c)  3  Brod.  &  Bing.  297.  {d)  Gilb.  C.  P.  147. 

(c)  Cro.  Eliz.  327.    Carth.  371.    1  J^ev.  32.    2  Mod.  137. 

(/)  2  Salk.  579;  and  see  6  Mod.  1.     2  Ld.  Raym.  922.     3  Salk.  121,  S.  C. 

((/)   1  Ld.  Raym.  169. 

Vol.  11.-^15 
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any  bill,  writ  original  or  judicial,  or  for  any  variance  in  sucli  writs,  from 
the  declaration  or  other  proceedings." 

Secondly,  the  want  of  a  tvarrant  of  attorney  for  either  party,  or  a  mis- 
nomer therein, (m)  is  aided  after  verdict,  by  the  32  Hen.  VIII.  c.  30,  and 
18  Eliz.  c.  14.  And,  by  the  21  Jac.  I.  c.  13,  "judgment  shall  not  be 
stayed  or  reversed,  for  that  the  plaintiff  in  ejectment,  or  other  personal 
action,  being  under  age,  appeared  by  attorney."  But  if  the  de- 
[  *924  ]  fendant  *being  under  age,  appear  by  attorney,  it  is  still  error  :(a) 
Though,  if  an  attorney  undertake  to  appear  for  an  infant  defend- 
ant, the  courts  will  oblige  him  to  do  it  in  proper  manner. (6) 

Thirdly,  mistakes  and  omissions  in  the  declaration,  and  other  subsequent 
pleadi7igs,  are  oftentimes  cured  by  the  statutes  of  jeofails ;  which  declare, 
that  "judgment  after  verdict,  shall  not  be  stayed  or  reversed,  by  reason  of 
any  mispleading,  lack  of  colour,  insufficient  pleading  or  jeofail,  or  other 
default  or  negligence  of  the  parties,  their  counsellors  or  attorneys  ;(c)  want 
of  form  in  any  count,  declaration,  plaint,  bill,  suit  or  demand  :(^)  lack  of 
averment  of  any  life,  so  as  the  person  be  proved  to  be  alive  ;(e)  want  of 
any  profei^t,  or  the  omission  of  vi  et  armis  or  contra  jMcem,  mistaking  the 
christian  name  or  surname  of  either  party,(/)  sums,  day,  month  or  year, 
in  bill,  declaration  or  pleading,  being  right  in  any  writ,  plaint,  roll  or  record 
proceeding,  or  in  the  same  roll  or  record  wherein  the  same  is  committed,  to 
which  the  plaintiff"  (or,  more  properly,  the  defendant)  "might  have  de- 
murred, and  shown  the  same  for  cause  ;  want  of  the  averment  of  Jioe  para- 
tus  est  verificare,  or  hoc  paratuB  est  verificare  per  recordum,  or  for  not  al- 
leging prout  patet  per  reeordum,  or  the  want  of  a  right  venue,  so  as  the 
cause  were  tried  by  a  jury  of  the  proper  county  where  the  action  is  laid ; 
or  any  other  matters  of  like  nature,  not  being  against  the  right  of  the  matter 
of  the  suit,  nor  whereby  the  issue  or  trial  is  altered,  "((jr) 

Fourthly,  the  misjoining  of  the  issue  is  aided  by  the  32  Hen.  VIII.  c.  30, 
which  also  extends  to  any  miscontinuance  or  discontinuance,  or  misconvey- 
ing  of  process  :  And  a  discontinuance  is  cured  by  the  appearance  of  the 
party,  in  penal  as  well  as  other  actions.(7(i)  But  the  want  of  a  similiter  was 
formerly  holden  not  to  be  aided  or  amendable  :{i)  And  where,  in  the  simi- 
liter, the  defendant's  name  was  put  instead  of  the  plaintiif's,  the  chief-jus- 
tice dismissed  the  jury,  conceiving  that  he  had  no  commission  to  try  the 
issue. (^Z:)  But,  in  a  subsequent  case,  where  a  similar  mistake  was  made,  the 
court,  after  trial  of  the  issue,  refused  to  arrest  the  judgment :(?)  and  at 
length,  the  want  of  a  similiter  was  holden  to  be  amendable,  upon  three 
grounds ;  first,  that  it  was  merely  an  omission  of  the  clerk ;  secondly,  that 
it  was  implied  in  the  &c.  added  to  the  last  pleading ;  and  thirdly,  that  by 
amending,  the  court  only  made  that  right,  which  the  defendant  himself 
understood  to  be  so,  by  his  going  down  to  trial. (w)  So  where,  to  a  rejoinder 
concluding  with  a  verification,  the  plaintiff,  instead  of  taking  issue  and 
concluding  to  the  country,  added  the  siiniliter,  and  took  down  the  record 

(j«)  6  Moore,  135.     .3  Brod.  &  Bing.  65.     9  Price,  432,  S.  C. 
(a)  Ante,  99.     Barnes,  413.  {I)   1  Str.  114,  445. 

(c)  31  Hen.  VIII.  c.  30.  \d)   18  Eliz.  c.  14. 

(e)   21  Jac.  I.  c.  13.  (/)  3  Wils.  40. 

(g)  16  &  17  Car.  II.  c.  8.  {h)  6  Durnf.  &  East,  255. 

(0  1  Str.  641.     8  Mod.  376,  S.  C.  (kk)  2  Str.  1117. 

{I)  3  Bur.  1793. 

(w)  Cowp.  407;  and  see  1  Str.  551.  2  Wms.  Saund.  5  Ed.  319,  (6).  1  Stark.  Ni.  Pri. 
400.     9  Moore,  741.     2  Bing.  384,  S.  C. 
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to  trial,  and  the  defendant  obtained  a  verdict,  the  court  would 
not  grant  a  new  trial,  hut  amended  the  record  :(n)  So,  wliere  *the  [  *925  ] 
parties  had  gone  down  to  trial,  upon  a  plea  which  had  not  been 
traversed,  the  plaintiff,  after  a  verdict  in  his  favour  upon  the  merits,  was 
permitted  to  amend,  by  adding  a  traverse ;  and  the  defendant's  motion  in 
arrest  of  judgment  was  dischargcfl,  upon  payment  of  costs  by  the  plaintiff 
of  both  motions. (a)  And,  in  the  King's  Bench,  a  record  niay  be  amended, 
even  in  a  penal  action,  after  verdict  for  tlic  plaintiff,  l)y  inserting  a  siniiUtcr, 
though  the  objection  was  taken  at  the  trial. (i)  But,  in  tlie  Common  Pleas, 
where  the  defendant  pleaded  six  several  pleas,  and  the  plaintiff  did  not 
reply  to  the  last,  but  left  it  wholly  unnoticed  in  the  record,  which  he  was 
aware  of  before  trial,  and  a  verdict  was  found  for  the  plaintiff  with  nominal 
damages,  subject  to  the  award  of  an  arbitrator,  who  found  for  the  plaintiff 
on  the  first  and  second  issues,  and  for  the  defendant,  on  the  third,  fourth 
and  fifth,  without  prejudice  to  the  objection  on  the  record;  the  court  held, 
that  the  plaintiff  could  not  amend,  by  adding  a  traverse  and  siniiliter  to 
the  sixth  plea ;  and  that  the  defendant  was  not  entitled  to  arrest  the  judg- 
ment, but  might  bring  a  writ  of  error  :(6')  And,  in  a  late  case,  the  omis- 
sion of  a  similiter  was  holden  to  be  an  irregularity,  for  which  the  court 
set  aside  the  verdict.(ti) 

Fifthly,  Avith  respect  to  the  jury  process,  it  is  provided  by  the  statute 
21  Jac.  I.  c.  13,  that  "after  verdict,  judgment  shall  not  be  stayed  or  re- 
versed, by  reason  that  the  venire  facias,  habeas  corpora  or  distringas,  is 
awarded  to  a  wrong  officer,  upon  any  insufficient  suggestion ;  or  by  reason 
the  visne  is  in  some  part  mis-awarded,  or  sued  out  of  more  places,  or  of 
fewer  places  than  it  ought  to  be,  so  as  some  one  place  be  right  named;  or 
by  reason  that  any  of  the  jury  which  tried  the  said  issue  is  mis-named, 
either  in  the  sur-name  or  addition,  in  any  of  the  said  writs,  or  in  any  re- 
turn upon  any  of  the  said  writs,  so  as  upon  examination  it  be  proved  to  be 
the  same  man  that  was  meant  to  be  returned ;  or  by  reason  that  there  is 
no  return  upon  any  of  the  said  writs,  so  as  a  panel  of  the  names  of  tlie 
jurors  be  returned  and  annexed  to  the  said  writ;  or  for  that  the  sheriff's 
name,  or  other  officer's  name,  having  the  return  thereof,  is  not  set  to  the 
return  of  any  such  writ,  so  as  upon  examination  it  be  proved  that  the  said 
writ  was  returned  by  the  sheriff  or  under-sheriff,  or  any  such  other  officer." 
And,  by  the  statute  16  &  17  Car.  II.  c.  8,  the  want  of  a  right  venue  is 
cured  after  verdict,  so  as  the  cause  be  tried  by  a  jury  of  the  proper  county, 
where  the  action  is  laid.  The  last  of  these  statutes  seems  to  extend,  not 
only  to  cases  where  there  is  a  Avrong  venue  in  a  right  county,  but  aL>o  to 
those  where  the  cause  has  been  improperly  tried  in  a  wrong  county. (ee) 
But  where,  in  ejectment  for  lands  in  Cardiganshire,  the  venire  was  awarded 
out  of  Shropshire,  upon  a  suggestion  of  its  being  the  next  Eng- 
lish county,  the  court,  after  verdict  for  *the  plaintiff,  arrested  [  *926  ] 
the  judgment  on  the  ground  of  a  mis-trial,  Herefordsltire  being 
the  next  adjoining  English  county  to  South  Wales;  although  it  appeared, 
that  Shropshire  was  in  fact  nearer  to  the  lands  in  question,  and  the 

(n)   1  New  Rep.  C.  P.  28.  (a)  5  Taunt.  164. 

(i)  G  Maule  &  Sel.  50.     2  Chit.  Rep.  25.     1  Stark.  Ni.  Pri.  400,  S.  C. 
(c)  2  Moore,  215. 

((/)  G  Moore,  57.     3  Bred.  &  Bing.  1  S.  C. 

(ec)   7  Diirnf.  &  East,  583 ;  and  see  1  Ld.  Ravm.  330.     Cnrtb.  448,  S.  C.     Willes,  431.     2 
Eastj  580.     1  Wins.  Saund.  248,  (3).     2  Wms.Sauad.  5  Ed-  5,  (3). 
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cause  rni'^ht  have  been  more  conveniently  tried  there  than  in  Hereford- 
shire.[a) 

If  a  venire  be  of  the  same  action,  and  between  the  same  parties,  all 
other  faults  are  amendable. (6)  But  these  are  incurable :  and  therefore,  in 
ejectment,  if  the  venire  be  of  a  plea  of  trespass,  omitting  and  ejectment  of 
farm,  it  is  ill,  because  not  in  the  same  action;  but  if  the  distringas  had 
been  right,  the  court  would  have  adjudged  the  venire  to  be  null,  and  the 
want  of  it  is  aided.(c)  So,  in  scire  facias  against  an  executor,  to  have  exe- 
cution of  a  judgment  for  damages  in  trover,  it  was  moved  in  arrest  of 
judgment,  that  the  venire  was  in  a  plea  of  deht,  and  a  new  venire  was 
awarded. (tf)  The  statute  21  Jac.  I.  only  extends  to  the  surnames  and 
additions  of  the  jurors ;  and  therefore,  if  there  be  a  mistake  in  the  christian 
name,  it  is  incurable.(c)  But  the  court  of  Common  Pleas  refused  to  set 
aside  a  verdict,  and  grant  a  new  trial,  because  one  of  the  jurors  was  named 
Senry  in  the  venire,  habeas  corpora,  and  postea,  his  real  christian  name 
being  Harry  \f^  And  where  the  son  of  a  juryman  summoned  and  returned, 
had  answered  to  his  father's  name,  when  called  on  the  panel,  and  served, 
without  objection,  as  one  of  the  jury  on  the  trial  of  the  cause ;  the  court  of 
King's  Bench,  after  consulting  with  the  other  judges,  held  that  this  was  not 
of  itself  a  sufficient  ground  for  setting  aside  the  verdict,  as  for  a  mis-trial :((/) 
But  where  a  person  not  summoned  to  serve  on  a  jury,  answered  to  the 
name  of  a  person  who  was,  and  served  in  his  room,  the  objection  having 
been  made  before  the  verdict  was  taken,  the  court  of  Common  Pleas  awarded 
a  venire  de  novo.{h)  So  where,  on  the  trial  of  an  indictment  for  perjury, 
it  being  necessary  to  swear  tales-men  from  the  common  jury  panel,  to  serve 
on  the  jury,  and  one  J.  W.  being  called,  his  son,  R.  H.  W.,  at  the  request 
of  bis  father,  and  without  collusion  with  the  prosecutor  or  defendant,  ap- 
peared for  him,  and  was  sworn  and  served  on  the  jury,  he  not  being  of  age, 
nor  having  a  qualification  by  estate,  nor  being  on  any  panel ;  the  court  held, 
that  there  was  a  mis-trial,  and  that  a  rule  obtained  for  a  new  trial  must  be 
made  absolute.(r)  It  is  necessary,  by  the  above  statute,  that  there  should 
be  a  panel  returned :  therefore,  if  the  sheriff  return  but  twenty  three  on  the 
venire,  and  twenty-fom'  on  the  distringas  or  habeas  corpora,  and  the 
twenty-fourth,  omitted  on  the  venire,  appear  and  be  sworn,  the  verdict  will 
he  void  '.{Jc)  But  if  twelve  of  the  twenty-three  be  sworn,  and  not 
[  *927  ]  the  twenty-fourth,  it  is  *aided  by  the  18  Eliz.  So,  where  there 
were  but  twenty-four  returned  upon  the  panel  annexed  to  the 
venire  facias,  and  there  were  forty  eight  on  the  habeas  corpora,  upon  Avhich 
the  defendant  made  no  defence,  the  court  of  Common  Pleas,  upon  motion, 
set  aside  the  verdict  without  costs ;  saying,  that  the  21  Jac.  I.  means  only 
the  formal  words  upon  the  writ,  for  there  must  be  a  panel  annexed  to  the 
return. (a)  Where,  in  a  distringas,  the  day  of  nisiprius  is  made  subsequent 
to  the  day  in  bank,  it  is  not  am.endable.(6) 

(a)  2  Maule  k  Se-L  2"a.  (i)  Gilb.  C.  P.  174. 

(c)  Id.  iTa.    Bui.  Ni.  Pri.  320;  but  see  Cro.  Car.  275,  278,  where  a  similar  mistake  ia  the 
jurata  ^vlls  amended,  the  vtnire  and  disiringas  being  right. 

{d)  Cro.  Jac.  528.    Bui.  Ni.  Pri.  320.  (e)  5  Co.  42.     Cro.  Car.  202.     Gilb.  C.  P.  177. 

(/)  Willes,  488.     Barnes,  45.4,  S.  C;  but  see  AVilles,  492,  3. 

(fj)  12  East,  229;  but  see  Willes,  484.     Barnes,  453,  S.  G.  contra. 

\h)  6  Taunt.  460.     2  Marsh.  154,  S.  C. 

ii)  5  Barn.  &  Cres.  254.     7  Dowl.  &  Ryl.  G84,  S.  C. 

{k)  Cro.  Car.  278.     Gilb.  C.  P.  173. 

(«)  Brown  <$-  .Tohnson,  T.  11  Geo.  II.  C.  P.     Bui.  Ni.  Pri.  324, 

{b]  1  Salk.  48,  51.     Ante,  7U,  U. 
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The  statutes  of  jeofails  are  extended,  by  the  statute  for  the  amendment 
of  the  law,(6')  to  judgments  entered  upon  confession,  nihil  dicit,  or  non 
sum  info7vnatii8,{d)  in  any  court  of  record ;  and  it  is  thereby  enacted,  that 
"no  such  judgment  shall  be  reversed,  nor  any  judgment  upon  any  writ  of 
inquiry  of  damages  executed  thereon  be  stayed  or  reversed,  for  or  by  reason 
of  any  imperfection,  omission,  defect,  matter  or  thing  whatsoever,  which 
would  have  been  aide<l  and  cured  by  any  of  the  said  statutes  of  jeofailH  in 
case  a  verdict  of  twelve  men  had  been  given  in  the  said  action  or  suit,  so 
as  there  be  an  original  writ  or  bill,  and  warrants  of  attorney  duly  filed 
according  to  law:"  And,  by  a  subsequent  act,(e)  this  and  all  the  statutes 
of  jeofails  are  extended  to  writs  of  mandamus,  and  informations  in  nature 
of  a  quo  ivarranto.  But  pleadings  on  writs  of  extent  arc  not  considered  as 
proceedings  for  the  recovery  of  the  king's  debts,  within  tlio  moaning  of 
the  statute  4  Ann.  c.  16,  §  24.(/)  A  motion  in  arrest  of  judgment,  after 
judgment  by  default,  is  to  be  considered  exactly  the  same  as  if  the  question 
had  arisen  on  a  general  demurrer  -.{g)  and  on  demurrer,  we  may  remember, 
that  by  the  statute  4  Ann.  c.  16,  the  court  are  required  to  give  judgment 
according  to  the  very  riglit  of  the  cause,  without  regarding  any  such  im- 
perfections, omissions,  and  defects,  as  are  particularly  mentioned  in  the  act, 
or  any  other  matter  of  like  nature,  except  the  same  shall  be  specially  set 
down  and  shown  for  cause  of  demurrer,  notwithstanding  the  same  might 
have  heretofore  been  taken  to  be  matter  of  substance,  and  not  aided  by  the 
statute  of  Queen  Ulizabeth,  so  as  sufl&cient  matter  appear  in  the  pleadings, 
upon  which  the  court  may  give  judgment,  according  to  the  very  right  of 
the  cause,  (/i)  As  there  cannot,  however,  be  the  same  intendment,  in  sup- 
port of  a  judgment  by  default,  as  after  a  verdict,  it  has  been  holden,  that 
the  statutes  of  jeofails  do  not  protect  judgments  by  default  against  ob- 
jections that  are  cured  by  a  verdict  at  common  law,  but  such  only  as  are 
remedied  after  a  verdict  by  the  statute8.(^') 

The  statute  32  Hen.  VIII.  c.  30,  is  confined  to  actions  at  common  law ; 
and  in  all  the  subsequent  statutes  of  jeofails,  there  is  a,  proviso, 
that  *they  shall  not  extend  to  criminal  proceedings ;  nor  to  any  [  *928  ] 
writ,  bill,  action,  or  information  upon  any  popular  or  penal  sta- 
tute, other  than  such  as  concern  the  customs,  and  subsidies  of  tonnage  and 
poundage,  (aa)  It  has,  however,  been  determined,  that  the  statute  32  lien. 
VIII.  c.  30,  extends  to  penal  actions. (66)  And,  by  the  statute  4  Geo.  II. 
c.  26,  which  reduces  the  forms  of  legal  proceedings  into  the  Enijlish  lan- 
guage, "all  and  every  statute  and  statutes  for  the  reformation  and  amend- 
ing of  the  delay's  arising  from  any  jeofails,  shall  and  may  extend  to  all  and 
every  form  and  forms,  and  to  all  proceedings  in  courts  of  justice,  (except 
in  criminal  cases,)  when  the  forms  and  proceedings  are  in  Unglish;  and 
all  errors  and  mistakes  are  amendable  and  remedied  thereby,  in  like  man- 
ner as  if  the  proceedings  had  been  in  Latin."  And  though,  by  the  16  & 
17  Car.  II.  c.  8,  the  several  omissions,  variances  and  defects  therein  men- 
tioned, are  required  to  be  amended  by  the  judges  of  the  court  where  the 
judgment  is  given,  or  the  record  removed  by  writ  of  error,  yet  an  actual 

(c)  4  Ann.  c.  IG,  §  2. 

(d)  But  this  statute  does  not  seem  to  apply  to  judgments  on  nul  del  record. 
(«)  9  Ann.  c.  20,  §  7.  (/)  5  Price,  621. 

(g)  2  Bur.  899.  (A)  Ante,  695;  and  see  10  East,  359. 

(j)  2  Str.  933 ;  and  see  1  Wms.  Saund.  5  Ed.  228,  (1).     13  East,  407. 

(aa)   16  k  17  Car.  II.  c.  8;  and  see  1  Wils.  127.    Cowp.  392. 

\bh)  3  Lev.  375,     1  Str.  136.     2  Str.  1227.     Doug.  115,    Ante,  712, 
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aniendincut  is  never  made  on  this  statute ;    but  the  benefit  of  the  act  is 
attniuted  by  the  court's  overlooking  the  exception. (e) 

The  motion  in  arrest  of  judgment,  or  for  judgment  non  obstante  vere- 
dicto, (fc,  may  be  made  in  the  King's  Bench,  at  any  time  before  judgment 
is  given  ;(t^)  though  a  new  trial  has  been  previously  moved  for.(e)  But  it 
is  against  the  ancient  course  of  the  court,  to  make  a  rule  to  stay  judgment, 
unless  the  postea  be  brought  in  :  and  therefore  it  is  said,  that  if  one  move 
in  arrest  of  judgment,  he  ought  to  give  notice  to  the  clerk  in  court  on  the 
other  side  ;  but  the  better  way  is  to  give  a  rule  upon  the  postea,  for  bring- 
ing it  into  court,  and  that  is  notice  of  itself.(/) 

In  the  Common  Pleas,  the  motion  in  arrest  of  judgment  must  be  made 
before  or  on  the  appearance  day  of  the  return  of  the  habeas  corpora  jura- 
torurn:[g)  and  it  cannot  be  made,  without  notice,  on  the  last  day  of 
term.(/i)  On  moving  in  arrest  of  judgment  after  verdict,  the  roll  should 
be  brought  into  court,  if  it  be  entered  on  record ;  if  not,  (the  record  of 
nisi p)rhis  should  be  produced  by  the  associate  :){i)  If  the  motion  be  made 
on  an  inquisition,  and  the  same  be  not  taken  from  the  sheriff,  he  should 
have  notice  to  produce  it  in  court,  in  order  to  move  for  the  rule ;  or  if  the 
plaintiff's  attorney  has  it,  notice  should  be  given  him  to  produce  it :  and 
in  either  case,  an  affidavit  should  be  made  of  the  service  of  notice.  (A;)  The 
rule,  if  granted,  is  drawn  up  by  the  secondaries ;  and  stays  the  entry  of 
final  judgment  upon  the  verdict  or  inquisition,  until  the  court  be  moved  on 
behalf  of  the  plaintiff,  and  shall  otherwise  order  :(?)  and  if  the  plaintiff  mean 

to  discharge  the  rule,  notice  of  motion  must  be  given  to  the  de- 
[  *929  ]  fendant's  *attorney,(a)  and  an  affidavit  made  of  the  service  of 

such  notice. (i)  If  judgment  be  arrested,  a  rule  is  drawn  up  by 
the  defendant's  attorney,  and  a  copy  of  it  served  on  the  plaintiff's ;  or  if 
the  rule  for  arresting  the  judgment  be  discharged,  the  plaintiff's  attorney 
draws  up  the  rule  for  discharging  it,  and  proceeds  in  the  usual  way,  to  tax 
his  costs  on  the|:>os^(?a  or  inquisition. (J)  In  the  Exchequer,  the  motion  in 
arrest  of  judgment  must,  it  seems,  be  made  within  the  first  four  days  of 
the  next  term  after  the  trial ;  and  it  cannot  be  made  after  an  unsuccessful 
motion  for  a  new  trial. (cc) 


[*930]  -      ^CHAPTER    XXXIX. 

Of  Judgments. 

On  the  expiration  of  the  rule  for  judgment  in  the  King's  Bench,  or  time 
limited  for  that  purpose  in  the  Common  Pleas,(a)  if  there  be  no  previous 

(c)  2  Str.  1011.     Oas.  temp.  Hardw.  314,  15. 

{d)  2  Str.  845.  2  Ken.  467.  Rex  v.  Keene  ^-  others,  H.  26  Geo.  III.  K.  B.  5  Durnf.  &  East, 
445.     And  for  the  form  of  the  rule,  see  Append.  Chap.  XXXVIII.  a  4. 

(e)  Doug.  745,  6. 

(/)  1  Salk.  78.  6  Mod.  24,  S.  C. ;  and  see  5  Durnf.  &  East,  454,  5.  8  East,  28,  K.  B.  2 
Wils.  380,  C.  P.  '        !  )       . 

{g)  Barnes,  445.  (/,)  Td.  247.    Cas.  Pr.  C.  P.  106,  S.  C. 

(»)  Imp.  C.  P.  7  Ed.  3&0.  (k)  Id.  390,  91. 

{I)  Append.  Chnp.  XXXVIII.  ?  5. 

(a)  Append.  Chap.  XXXVIII.  \  6.  (6)  Imp.  C.  P.  7  Ed.  390 

\oc)  7  Price,  566 ;  but  see  Man.  Ex.  Pr.  353.  («)  Ante,  903,  4. 


OF  JUDGMENTS.  930 

motion  for  a  new  trial,  or  in  arrest  of  judgment,  &c.  the  prevailing  party 
may  proceed  to  tax  his  costs,  and  sign  iinal  judgment.  Costs  are  taxed  by 
the  master  in  the  King's  Bench,  or  prothonotaries  in  the  Common  Pleas, 
as  will  be  more  fully  shown  in  the  next  Chapter:  and  final  judgment  is 
signed  by  the  master  or  prothonotaries,(i)  on  a  sheet  of  paper  called  a  final 
judgment  paper,  containing  an  inciintur  of  the  pleadings.  Taxing  costs 
and  signing  final  judgment  are  considered,  in  the  King's  Bench,  as  con- 
temporaneous acts:  and  therefore  the  attendance  of  the  defendant's  attor- 
ney ])efore  the  master,  on  taxing  costs,  is  holden  to  be  an  admission  that 
the  judgment  was  properly  signed;  and  it  cannot  afterwards  be  objected 
to,  as  having  been  signed  too  soon.(6') 

Judgment  is  the  conclusion  of  law,  upon  facts  found  or  admitted  by  the 
parties,  or  upon  their  default,  in  the  course  of  the  suit.  And,  except  when 
the  court  are  equally  divided  in  opinion,  it  is  either  for  the  plaintift",  or  de- 
fendant :  for  the  former,  by  confession,{d)  non  sum  informatus,{e)  or 
nihil  dicit ;{f)  for  the  latter,  on  a  non  2)ros,{g)  discontinuancc,(//)  nolle 
prosequi,{i)  stet  processus,  cassetur  hilla  vel  breve,{k)  retraxit,  nonsuit,(Z) 
or  as  in  case  of  a  nonsuit ;(?»)  and  for  either  party,  upon  demurrer, (??)  nul 
till  record,{p)  or  verdict.(^^)  AVhen  the  court  are  equally  divided  in 
opinion,  no  judgment  can  regularly  be  entered  :((^)  but  in  a  case  where 
that  oecurred,(r)  one  of  the  judges  declined  giving  his  judgment,  in  order 
to  give  the  plaintiS'  an  opportunity,  if  he  should  be  so  disposed,  to  carry 
the  matter  further ;  it  being  understood,  that  if  he  should  not  be  disposed 
to  do  so,  no  judgment  was  to  be  entered.  The  present  chapter 
will  be  *principally  confined  to  the  judgment  on  an  issue  vafact  [  *931  ] 
found  by  verdict;  the  other  species  of  judgments  having  been  al- 
ready treated  of. 

In  assumpsit,  covenant,  case,  replevin,[aa)  and  trespass,  the  judgment 
for  the  plaintiff  is,  that  he  recover  his  damages  and  costs  against  the  de- 
fendant ;  to  be  levied,  when  the  plaintiff  is  entitled  to  costs  in  an  action 
against  an  executor  or  administrator,  of  the  goods  of  the  testator  or  intes- 
tate, in  the  hands  of  the  defendant,  if  he  hath  so  much  thereof  in  his  hands 
to  be  administered;  and  if  not,  then  the  costs  to  be  levied  de  bonis  p>ro- 
priis.{h)  In  debt,  the  judgment  for  the  plaintiff  is,  that  he  recover  his 
debt,  together  with  his  damages  and  costs :  to  be  levied,  when  the  plaintiflf 
is  entitled  to  costs  in  an  action  against  an  executor  or  administrator,  of  the 
goods  of  the  testator,  or  intestate,  if,  &c.  and  if  not,  then  the  damages 
and  costs  to  be  levied  de  bonis propriis.[c)  In  annuity,  the  judgment  is 
for  the  plaintiflf  to  recover  the  annuity,  and  arrearages  of  the  same,  as  well 

{h)  R.  M.  6  Geo.  II.  reg.  4,  C.  P.;  and  see  R.  T.  29  Car.  II.  reg.  5  C.  P. 

(>)  7Vr  Cur.  E.  45  Geo.  III.  K.  B.;  and  see  5  Taunt.  G72.  1  Marsh.  2V8.  S.  C.  8  Moore, 
104.     1  Binjr.  233,  S.  C.  C.  P. 

(d)  Append.  Chap.  XXII.  §  5,  &c.  (e)  Id.  I  25,  &c. 

If)   Id.  I  34,  &c.  71,  &c.  88,  9. 

U)  Id.  Chap.  XVII.  ?  25,  &c.    Chap.  XXVIII.  §  5,  6.    Chap.  XXX.  §  43,  4. 

{h)  Append.  Chap.  XXVIII.  §  9,  10.  {i)  Id.  §  II,  12,  13. 

(k)  Id.  Chap.  XXVI.  §  7.  (/)  Id.  Chap.  XXXIX.  ?  20,  &c. 

(w)  /(/.  Chap.  XXXIli.  I  22.  (n)  Id.  Chap.  XXXI.  §  2,  &c. 

jo)  /,/.  Chap.  XXXII.  I  19,  &c.  [p)  Id.  Chap.  XXXIX.  g  1,  &c. 

(q)   1  Salk.  17.     1  Str.  37.     1  Camp.  468. 

(r)   IMvw  V.  Clai/ton,  7  Taunt.  489.     1  Moore,  203,  S.  C. 

(aa)  Append.  Chap.  XIV.  §  01. 

(/*)  4  Durnf.  &  East,  648.  7  Durnf.  &  East,  359.  Append.  Chap.  XXII.  Z  9,  40.  Chap. 
XXXIX.  ?  17. 

(c)  Append.  Chap.  XXII.  §  20.     Chap.  XXXIX.  §  17. 
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before  tlie  bringing  of  the  action  as  afterwards,  up  to  the  time  when  judg- 
ment is  given. ((^)  In  detinue,  it  is  for  the  plaintiff  to  recover  the  goods, 
or  their  value,  with  damages  and  costs.(e)  In  replevin,  the  judgment  for 
the  defendant,  at  common  law,  is  to  have  a  return  of  the  goods ;(/)  to  Avhich 
damages  are  superadded,  by  the  statutes  7  Hen.  VIII.  c.  4,  §  3,  and  21 
Hen.  VIII.  c.  19,  §  3;(^)  or,  upon  the  statute  17  Car.  II.  c.  7,  to  recover 
the  arrearages  of  rent,  or  value  of  the  goods,  and  costs :(//)  and,  in  other 
actions,  the  judgment  for  the  defendant  upon  a  non  pros,  nonsuit  or  ver- 
dict, is  to  recover  his  costs  only.(z') 

After  final  judgment  signed,  execution  may  be  immediately  taken  out 
against  the  defendant's  person  or  goods ;  but  in  order  to  charge  him  in 
execution,  or  bind  his  lands,  or  to  proceed  against  him  by  action  of  debt  or 
scire  facias  on  the  judgment,  or  against  his  bail  on  their  recognizance,  or 
if  a  writ  of  error  be  brought,  it  is  necessary  that  the  judgment  should  be 
entered  of  record  and  docketed,  and  the  judgment  roll  carried  to  and  filed 
in  the  treasury  of  the  court.  And  it  seems,  that  any  person  who  is  in- 
terested in  a  judgment,  may  compel  the  plaintiff  to  enter  it  up.(^) 

The  judgment  after  verdict,  &c.  is  entered  on  the  issue  roll,(/)  which 
from  thenceforth  is  called  the  judgment  roll ;  and  in  the  King's  Bench,  if 
the  roll  has  been  already  carried  in,  which  seldom  happens  but  where  the 
plaintiff  has  been  ruled  to  enter  the  issue,  the  postea  is  taken,  with  the 
master's  allocatur,  to  the  treasury  at  Westminster,  and  the  clerk  of  the 
treasury  continues  the  proceedings,  and  enters  the  judgment.  But  if,  as  is 
more  frequently  the  case,  an  incipitur  only  is  made  on  the  issue  roll,  at  the 
time  of  passing  the  record  of  nisi  prius,  the  whole  proceedings 
[  *932  ]  are  to  *be  entered,  beginning  with  the  warrants  of  attorney.(a) 
The  proceedings  in  this  court  are  continued  on  the  issue  roll,  after 
the  award  of  the  venire  facias,  by  the  following  entry:  Afterioards,  the 
process  thereof  is  continued  between  the  parties  aforesaid,  of  the  plea 
aforesaid,  hy  the  jury  being  respited  between  them,  before  the  lord  the 
hing  at  Westminster,  or  {by  origincd,)  tvheresoever,  &c.  until  [the  return 
of  the  distringas,^  unless,  &c.  [as  in  the  jurata,']  according  to  the  form 
of  the  statute  in  such  case  made  and  provided,  for  default  of  the  jurors, 
because  none  of  them  did  appear:  At  which  day,  before  the  said  lord 
the  Mng  at  Westminster,  comes  the  said  {plaintiff,)  by  his  said  attorney: 
and  the  said  chief  justice,  [or  justices  of  assize^~\  before  whom  the  said 
issue  was  tried,  sent  hither  his  [or  their~\  record  had  in  these  words,  to  ivit : 
[then  follows  a  copy  of  the  postea,  from  the  nisi  prius  record,  and  after- 
wards the  final  judgment,](Z>)  In  the  Common  Pleas,  the  entry  is  as  fol- 
lows :((?)  At  which  day,  the  jury  bettveen  the  parties  aforesaid,  of  tJie  plea 
aforesaid,  was  thereupon  put  in  respite  between  them,  until  this  day,  to 
ivit,  [the  return  of  the  habeas  corpora  juratorum,~\  then  next  following, 
unless,  ^c.  [as  in  the  jurata.']  And  noio  here  at  this  day,  comes  the  said 
[plaintiff,)  by  his  attorney  aforesaid  ;  and  the  said  chief  justice,  [or  jus- 

{d)  Co.  Ent.  50.     Gro.  Car.  436.    Ante,  879. 

(e)  Ante,  886,  7.     Append.  Chap.  XXII  §  89.     Chap.  XXXIX.  |  21. 

(/)  Ante,  887.     Append.  Chap.  XLV.  §  55,  70,  71,  85,  6.  (c/)  Ante,  887. 

(h)  Ante,  888.     Append.  Chap.  XLV.  §  57,  72,  88. 

h)  Id.  Chap.  XVII.  ^  25,  &c. 

h)  2  New  Rep.  C.  P.  474;  and  see  9  Price,  592.  (l)  Ante,  729,  733,  4. 

(a)  Ante,  734. 

(6)  Append.  Chap.  XXXIX.  Z  1,  &c.,  and  see  2  Wins.  Saund.  5  Ed.  253,  (8). 

(c)  Lil.  Ent.  379. 
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tices  of  assize,"]  before  tvTiom,  ^c.  sent  hither  his  [or  their']  record,  &c.  [as 
in  the  King's  Bench.]  And  in  the  Common  Pleas,  we  have  seen,  the 
postea  is  left  with  the  clerk  of  the  judgment.^,  who  enters  it  on  the  roll.(<i^ 
In  a  county  palatine,  an  entry  is  made  on  the  roll  of  the  record  being  sent, 
with  the  postea  indorsed  upon  it,  by  the  justices  before  whoni  the  cause 
was  tried,  on  a  day  prefixe<l  to  the  parties  to  be  in  court,  to  hear  judg- 
ment.(^') 

At  common  law,  the  death  of  a  sole  plaintiff  or  defendant,  before  final 
judgment,  would  have  abated  the  suit:  but  as  the  judgment  relates  to  the 
first  day  of  term,  if  the  party  be  alive  after  that  day,  it  may  be  entered, 
and  costs  taxed  thereon,  after  his  death. (/)[a]  And  if  either  party  had 
died  in  vacation,  after  the  plaintiff  Avas  entitled  to  enter  judgment  on  a 
warrant  of  attorney,(,^)  or  on  a  verdict  at  a  sitting  in  term, (A)  kc.  judg- 
ment might  have  been  entered  that  vacation,  as  of  the  preceding  term, 
and  it  would  have  been  a  good  judgment  at  common  law  as  of  the  preceed- 
ing  term ;  though  it  be  not  so,  upon  the  statute  of  frauds,  in  respect  of  pur- 
chasers, but  from  the  signing.  And  if  either  party  die  after  a  special  ver- 
dict, or  special  case,  and  pending  the  time  taken  for  argument  or  advising 
thereon,  or  on  a  motion  in  arrest  of  judgment,  or  for  a  new  trial,  judgment 
may  be  entered  at  common  law,  after  his  death,  as  of  the  term  in  which 
the  postea  was  returnable;  or  judgment  would  otherwise  have  been 
gvien,    nunc  pro   tunc ;{i)   that   the   delay  arising  from  the  act  of  the 


f: 


(d)  Ante,  901. 

(c)  Append.  Chap.  XXXIX.  |  7,  &c.  (/)  1  Ken.  378. 

(g)  1  Ld.  Kaym.  6^5.  1  Salk.  87.  3  Salk.  IIG.  2  Ld.  Raym.  766,  849.  7  Mod.  2,  93. 
S.  C.  3  Salk.  159.     1  Salk.  401.    7  Mod.  39.    S.  C.  3  P.  Wms.  399.    Willcs,  427.    G  Durnf. 

6  East,  3G8.     7  Durnf.  &  East,  20. 

(h)   1  Salk.  401.    6  Mod.  191.    2  Ld.  Raym.  869.    Barnes,  266. 

(i)  1  Leon.  187.     Latch,  92.     1  Sid.  462.    1  Vent.  58,  90,  S.  C.     10  Mod.  30,  325.    1  Str. 

[a]  If  the  plaintiff  in  trespass  quare  dausuni  frcgil ,  die  after  verdict  in  his  favour  and  be- 
fore judgment,  the  court  will  enter  judgment  as  of  the  term  in  which  the  verdict  was  re- 
turned. Goddard  v.  Bolster,  G  Grccnl.  427.  Collins  v.  Prentice,  15  Conn.  423.  S/xiulding 
V.  Confjdon,  18  Wend.  543.  Griffith  v.  Ogle,  1  Binn.  172.  Or  where  a  co-iilaiutiff  dies  after 
judgment,  his  survivor  may  have  execution  by  suggesting  his  death  on  the  record.  But  if 
the  survivor  is  a  feme  who  afterwards  marries,  a  scire  facias  must  issue.  BerrgltUl  v.  WelU, 
5  Binn.  5G.  After  the  death  of  a  party  has  been  suggested,  a  judgment  against  him  is  clearly 
erroneous.  Whittenhurgh  v.  Whittcnburgh,  1  Mis.  22G.  It  has  been  held  in  New  Jersey,  after 
verdict  for  the  plaintiff  and  postea  returned,  and  pending  a  rule  to  show  cause  why  a  new 
trial  should  not  be  granted  but  before  argument,  the  defendant  dies,  judgment  may  be 
entered  for  the  plaintiff,  nunc  pro  tunc.  Den  v.  Tonilin,  3  Ilarr.  14.  The  verdict,  however, 
must  have  been  actually  rendered,  as  it  has  been  held  in  Arkansas,  that  if  a  dclcndant  dies 
before  verdict  is  actually  rendered,  the  judgment  cannot  be  recorded  against  him  nunc  pro 
tunc.  Jennings  V.  Ashleg,  5  Pike,  128.  Where,  after  a  continuance  for  advisement  by  the 
court,  the  defendant  died,  judgment  was  rendered  as  of  the  former  term.     J'errg  v.  Wilson, 

7  Mas=;.  293.  Where  a  supposed  trustee  answered  in  an  unsatisfactory  manner,  and  a  further 
examination  was  ordered  before  a  justice  of  the  peace,  to  which  he  refused  to  submit,  and 
before  the  ensuing  term  the  defendant,  who  had  been  defaulted,  and  the  trustee,  both  died, 
the  court  entered  judgment  and  gave  execution  as  of  the  former  term,  against  the  trustee. 
Patterson  v.  Buckminsler,  14  Mass.  144.  And  where  after  a  verdict  was  found  (fur  the  plain- 
tiff) in  an  action,  certun  questions  of  law  were  reserved,  but  upon  a  hearing  judgment  was 
rendered  on  the  verdict.  In  the  mean  time  the  plaintiff  had  died;  but  the  fact  being  un- 
known to  his  counsel,  the  execution  was  issued  in  his  favour.  The  court,  upon  the  execu- 
tion being  returned,  unexecuted  and  cancelled,  vacated  the  judgment,  and  permitted  the 
administrator  to  come  in  and  prosecute  the  action,  it  appearing  that  the  rights  of  third  per- 
sons would  not  be  affected  thereby.  Slickneg  v.  Dfiris.  17  Pick.  169.  The  confession  of  a 
judgment  by  a  defendent,  after  the  death  of  the  plaintiff  and  before  the  substitution  of  his 
representatives,  is  void  as  to  such  representatives,  and  any  persons  who  may  be  collaterally 
interested  in  the  payment  of  the  same.     Finney  v.  Ferguson,  3  Watts  &  Serg.  413. 
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r  *933  ]  court,  may  not  turn  to  the  prejudice  of  the  party.  *So,  m  ac- 
tions against  executors  or  administrators,  if  the  application  be 
made  in  a  reasonable  time,  the  courts  will  give  the  plaintiflf  leave  to  enter 
up  judgment  as  of  a  preceding,  term,  when  it  was  signed,  tiunc  pro  tunc. {a) 
The  granting  of  such  leave  however,  is  in  all  cases  discretionary  in  the 
courts ;  and  being  a  matter  of  indulgence,  they  have  sometimes  refused  to 
alloAV  it,  after  a  considerable  lapse  of  time,  where  the  delay  has  been  owing 
to  the  plaintiff  or  his  attorney.  (6i)  And  in  granting  this  indulgence,  the 
courts  will  take  care  that  it  shall  not  operate  to  the  prejudice  of  the  de- 
fendant ;  by  making  the  plaintiff  undertake  not  to  disturb  intermediate 
payments  made  by  the  defendant, (cc)  or  impeach  judgments  obtained  in 
the  interval.((i)  In  an  action  of  debt  on  judgment,  the  court  of  King's 
Bench  would  not  give  leave  to  enter  up  the  judgment  nunc  pro  tunc,  where 
the  proceedings  were  stayed  pending  a  writ  of  error,  and  the  plaintiff  died 
before  the  affirmance  of  the  judgment. (e)  So,  if  the  plaintiff  die  after  a 
verdict  for  the  defendant,  and  the  latter  do  not  enter  up  judgment  within 
tivo  terms  after  the  verdict,  pursuant  to  the  statute  17  Car.  II.  c.  8,  §  1, 
the  court  have  no  authority  to  permit  it  to  be  entered  up  afterwards,  nunc 
pro  tunc.[f)  And  in  general  it  should  seem,  that  if  there  be  a  rule  for 
judgment,  and  it  be  not  entered  for  many  years,  the  court  will  not  suffer 
it  to  be  entered,  without  examining  how  it  came  not  to  be  entered  before. (^) 
When  either  party  dies  hetiveen  verdict  and  judgment,  it  is  enacted 
by  the  statute  17  Car.  II.  c.  8,  that  "his  death  shall  Jiot  be  alleged  for 
error,  so  as  the  judgment  be  entered  within  two  terms  after  the  verdict." 
This  statute  does  not  seem  to  extend  to  iionsuits:  And  in  the  construc- 
tion of  it  after  verdict,  it  has  been  holden,  that  the  death  of  either  party 
before  the  assizes  is  not  remedied;  but  if  the  party  die  after  the  assizes 
begin,  though  before  the  trial,  that  is  within  the  remedy  of  the  statute ;  for 
the  assizes  are  considered  but  as  one  day  in  law,  and  this  is  a  remedial  act, 
which  shall  be  construed  favourably. (A)  But  a  verdict  and  judgment 
for  the  plaintiff  were  set  aside  by  the  court  of  Common  Pleas,  where  the 
defendant  died  on  the  night  before  the  trial  of  a  cause  at  the  sittings  in 
term.(2j  So,  if  a  verdict  be  taken  for  the  plaintiff,  subject  to  a  reference, 
and  one  of  the  parties  die  before  any  award  is  made,  the  arbitrator,  we 
have  s,Qen,{k)  cannot  afterwards  proceed  to  make  an  award;  the  death  of 
the  party  operating  as  a  revocation  of  his  authority.  The  judgment 
upon  this  statute  is  entered  by  or  against  the  party,  as  though 
[  *984  ]  he  *were  alive  ;(a)  and  it  should  be  entered,  or  at  least  signed,(5) 
within  two  terms  after  the  verdict:  but  there  must  be  a  scire 
facias  to  revive  it,  before  execution,  (c) 

427.  2  Str.  917.  1  Ken.  253.  1  Bur.  147,  226.  4  Bur.  2277.  1  East,  409.  Barnes,  255, 
261.     1  Taunt.  385. 

(a)  6  Durnf.  &  East,  6.  Balcer  t.  Baker,  executrix,  H.  35  Geo.  III.  K.  B.  Lloyd  v.  Howell, 
administratrix,  H.  37  Geo.  III.  K.  B. 

(hb)   1  Str.  639.     Barnes,  262  ;  and  see  6  Mod.  191. 

{cc)  6  Durnf.  &  East,  11 ;  and  see  2  Ken.  442. 

{d)  Lloyd  V.  Howell,  administratriz,  H.  37  Geo.  III.  K.  B. ;  and  see  4  Taunt.  702.  1  Younge 
&  J.  368. 

(e)  1  Durnf.  &  East,  637. 

(/)  4  Taunt.  702  ;  and  see  1  Younge  &  J.  368.  {g)  6  Mod.  59. 

(h)   1  Salk.  8  ;  and  see  2  Ld,  Rayni.  1415,  in  nods.     7  Durnf.  &  East,  31. 

(i)  3  Bos.  &  Pul.  549.  (k)  Ante,  822,  3;  838. 

(a)  1  Salk.  42,  401.  (b)  1  Sid.  385.     Barnes,  261. 

(c)  1  Wils.  202. 


OF  JUDGMENTS.  934 

By  a  subsequent  statute((7t7)  it  is  enacted,  that  "in  all  actions  to  be  com- 
menced in  any  court  of  record,  if  the  jjlaintifl'  or  defen(hint  liappen  to  die 
after  interlocutory  and  before  fined  judgment,  the  action  shall  not  abate 
by  reason  thereof,  if  such  action  might  have  been  originally  prosecuted  or 
maintained  by  or  against  the  executors  or  administrators  of  the  party  dying; 
but  the  plaintiff,  or  if  he  be  dead  after  such  interlocutory  judgment,  his 
executors  or  administrators,  shall  and  may  have  a  scire  facias  against  the 
defendant,  if  living  after  such  interlocutory  judgment,  or  if  he  died  after, 
then  against  his  executors  or  administrators,  to  show  cause  why  damages  in 
such  action  should  not  be  assessed  and  recovered  by  him  or  them."  By 
the  same  statute,(t'e)  "if  there  be  two  or  more  plaintiffs  or  defendants,  and 
one  or  more  of  them  die,  if  the  cause  of  action  survive  to  the  surviving  plain- 
tiff or  plaintiffs,  or  against  the  surviving  defendant  or  defendants,  the  writ 
or  action  shall  not  be  thereby  abated ;  but  such  death  being  suggested  upon 
the  record,  the  action  shall  proceed,  at  the  suit  of  the  surviving  plaintiff  or 
plaintiffs,  against  the  surviving  defendant  or  defendants.  "(^■)  But  Avhere 
husband  and  wife  commenced  an  action  for  money  lent  by  the  wife  before 
marriage,  and  she  died  pending  the  action ;  the  court  held,  that  it  thereby 
abated:  and  the  defendant,  we  have  seen,((/)  could  not  afterwards  have 
judgment  as  in  case  of  a  nonsuit.(/<)  If  the  plaintiff  become  hanlcrupt  after 
interlocutory  judgment,  his  assignees  may  proceed  to  final  judgment(e')  and 
execution,(/r)  in  the  bankrupt's  name,  without  a  scire  facias.  So  where 
the  plaintiff,  after  verdict,  Avas  discharged  under  an  insolvent  act,  the  court 
of  King's  Bench  held  that  the  assignee  might  make  use  of  his  name,  in  en- 
tering up  judgment,  and  taking  out  execution. (Z)  And,  by  the  statute  6 
Geo.  IV.  c.  16,  §  67,  "whenever  an  assignee  of  a  bankrupt  shall  die,  or  a 
new  assignee  or  assignees  shall  be  chosen  as  therein  mentioned,  no  action 
at  law  or  suit  in  equity  shall  be  thereby  abated :  but  the  court  in  which  any 
action  or  suit  is  depending  may,  upon  the  suggestion  of  such  death,  or  re- 
moval and  new  choice,  allow  the  name  of  the  surviving  or  new  assignee  or 
assigneees  to  be  substituted  in  the  place  of  the  former ;  and  such  action  or 
suit  shall  be  prosecuted  in  the  name  or  names  of  the  said  surviving  or  new 
assignee  or  assignees,  in  the  same  manner  as  if  he  or  they  had 
originally  commenced  the  same."  And  there  is  a  similar  *pro-  [  *935  ] 
vision  in  the  last  general  insolvent  act,(rt)  in  case  of  the  death  or 
removal  of  assignees  of  insolvent  debtors. 

The  judgment,  by  general  intendment  of  law,  has  relation  to  the  first 
day  of  the  term  whereof  it  is  entered, (6)  unless  any  thing  appear  on  the 

{d,l)  8  &  0  W.  III.  c.  11,  §  G.  {ce)  §  7. 

(/)  Append.  Chap.  XXII.  §  45.    Ch-ip.  XXX.  §  21,  23,  &c.  54.  Chap.  XXXIX.  §  13. 

(-/)  Autf,  7G3.  (A)  6  Barn.  &  Cres.  253. 

(/)   2  Wils.  358,  372,  378. 

(A-)  3  Diirnf.  &  East,  437.  But  note,  there  was  a  scire  facias  after  judgment  to  warrant 
execution,  in  the  cases  of  Bibbins  ^  others  v.  Mantle,  2  Wils.  372,  378;  and  Winter  4*  others 
V.  Krelrhman.  2  Durnf.  &  East,  45;  and  sec  I  Mod.  93.  1  Vent.  193,  S.  C.  5  Mod.  88.  1 
Durnf.  k  East,  4G3. 

(/)  Ahbis  V.  Barnard,  M.  35  Geo.  III.  K.  B. 

(a)  7  Geo.  IV.  c.  57,  §  26. 

(ft)  Cro.  Car.  102.  3  Salk.  212.  1  Wils.  30.  1  Ken.  378.  7  Durnf.  &  East,  21.  4  Moore, 
430.  2  Brod.  &  Bing.  53,  4,  S.  C.  In  actions  by  original,  the  judgment  seems  to  relate  to 
tlie  essoin  day ;  in  actions  by  bill,  to  the  first  day  in  full  term.  2  Wms.  Sannd.  5  Ed.  148,  d. 
Per  Biiller,  J.,  in  Richards  v.  Ilinton,  E.  22  Geo.  III.  K.  B.  Pctrie  v.  Lord  Porchestrr,  H.  E. 
k  T.  23  Geo.  IH.  K.  B.  2  Dunif.  &  East,  57G.  1  Sel.  Pr.  2  Ed.  7  ;  and  see  7  Durnf.  & 
East,  20. 
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record  showing  that  it  cannot  have  that  relation  ;(c')  and  as  against  the 
defendant  and  his  heii'S,  it  binds  a  moiety  of  all  the  freehold  lands  and  tene- 
ments,(fZ)  which  he  or  any  person  or  persons  in  trust  for  him,(c)  was  or 
were  seized  of,  at  or  after  the  time  to  which  the  judgment  relates :  And  a 
court  of  equity  "vvill  not  oblige  a  judgment  creditor  to  wait,  till  he  is  paid 
out  of  the  rents;  but  will  accelerate  the  pajanent,  by  directing  a  sale  of 
the  moiety. (/.)  But  copyhold  lands  are  not  bound  by  the  judgment.(^(/) 
When  there  is  a  term  attendant  on  the  inheritance,  a  judgment  is  a  lien 
on  the  inheritance,  and  consequently  affects  the  term  ;(7i/<)  but  generally 
speaking,  a  judgment  docs  not  bind  leasehold  property,  which  is  aifected 
only  by  the  writ  of  execution  ;(n)  and  as  against  purchasers,  by  the  de- 
livery of  it  to  the  sherif['.(M) 

As  to  freehold  lands,  they  are  bound  at  common  law,  from  the  time  of 
the  judgment,  so  that  execution  may  be  had  of  these,  though  the  party 
aliene  bond  fide  before  execution  sued  out.(Z.)  Therefore,  if  a  man  has 
judgment  for  debt,  and  the  debtor,  before  execution  sued,  aliene  by  fine, 
and^i^e  years  pass,  yet  the  plaintiff  may  still  sue  out  execution. (?7i)  But  if 
one  article  to  buy  an  estate,  and  pay  the  purchase  money,  and  afterwards 
a  judgment  is  recovered  against  the  vendor  by  a  third  person,  who  had  no 
notice,  yet  this  judgment  shall  not  in  equity  affect  the  estate ;  because  from 
the  time  of  the  articles,  and  payment  of  the  money,  the  vendor  was  only  a 
trustee  for  the  purchaser.  (?i)  In  such  case  however  it  must  be  understood, 
that  the  consideration  paid  is  somewhat  adequate  to  the  thing  purchased; 
for  if  the  money  be  but  a  small  sum,  in  respect  of  the  value  of  the  land, 
this  shall  not  prevail  over  a  mesne  judgment  creditor  :(o)  and  a  mortgagee 
for  a  valuable  consideration,  and  without  notice,  shall  take  place  of  the  in- 
tended purchaser;  for  in  this  case,  the  money  is  lent  upon  the  title  and 
credit  of  the  estate,  and  attaches  upon  the  land;  but  it  is  not  so  in  the 
case  of  a  judgment  creditor,  who  (for  aught  that  appears,) 
[  *9o6  ]  *might  have  taken  out  execution  against  the  person  or  goods  of 
the  party  that  gave  the  judgment;  and  a  judgment  is  only  a 
general  security,  not  a  specific  lien  upon  the  land. (a) 

If  A.  and  B.  recover  several  judgments  against  C.  of  different  terms, 
and  A.  sue  out  an  elegit,  and  have  a  moiety  of  C.'s  lands  delivered  to  him, 
and  then  B.  sue  out  an  elegit,  the  sheriff  it  seems  can  only  extend  a  moiety 
of  the  remaining  lands. (6)  But  if  A.  have  two  judgments  against  C.  of  the 
same  term,  and  take  out  two  elegits,  on  the  one  he  may  have  a  moiety  of 
the  whole,  and  on  the  other  the  other  moiety,  and  is  not  restrained  on  the 
latter,  to  a  moiety  of  the  moiety;  for  in  judgment  of  law,  the  whole  term 
is  but  as  one  day.((?e)  On  lending  money  therefore,  if  the  lender  take  two 
several  bonds  and  warrants  of  attorney,  one  for  a  part,  the  other  for  the 

(c)  3  Bur.  1596;  and  see  3  Barn.  &  Cres.  317.     5  Dowl.  &  Ryl.  1V5,  S.  C. 

(d)  Stat.  Westm.  2,  (13  Edw.  I.)  c.  18.  And  bringing  debt  on  a  judgment  is  no  waiver  of 
the  lien  created  by  it.     1  Salk.  80. 

(e)  Stat.  29  Car.  II.  c.  3,  §  10.  (/)  2  Atlc.  610.     Ambl.  17,  S.  C. 
(ffff)  1  Rol.  Abr.  888.     5  Blac.  Com.  419.  {hh)  2  Vern.  525. 

(n)  Godb.  161.     8  Co.  171.     2  Nels.  Abr.  783. 

(kk)  Stat.  29  Car.  II.  c.  3,  ^  16.  3  Atk.  739 ;  and  see  1  Ves.  195.  Sugd.  V.  &  P.  7  Ed. 
479,  483,  678,  &c. 

(l)  2  Wms.  Saund.  5  Ed.  8,  k.  (m)  1  Clian.  Cas.  268.     1  Mod.  217. 

(n)  1  P.  Wms.  278.     10  Mod.  468.     2  Eq.  Cas.  Abr.  683. 

(o)  1  P.  Wms.  282.  (a)   1  P.  Wms.  279. 

(i)  Cro.  Eliz.  483.  Hardr.  23,  27.  2  Blac.  Abr.  350.  Gilb.  Exec.  55,  6;  and  see  Patch, 
on  Mortgages,  293,  4.  (cc)  Hardr.  23. 
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residue  of  tlie  money,  and  enter  up  two  several  jud^^nients  thereon,  of  tlic 
same  term,  he  may  take  the  whole  of  the  defendant's  hinds  upon  them.(t]?) 

By  the  statute  21  Jac.  1,  c.  19,  §  9,  "creditors  having  security  l)y  judg- 
ment, (&c.  whereof  there  is  no  execution  or  extent  served  and  executed  upon 
any  of  tlic  hnids,  &c.  of  the  h.inkru])t,  before  such  time  as  he  shall  In-come 
bankrupt,  shall  not  be  relieved  upon  any  such  judguu'ut,  etc.  for  any  more 
than  a  rateable  part  of  their  just  and  due  debts,  with  the  other  creditors  of 
the  bankrupt. "(c)  And  therefore,  where  A.  a  trader,  seised  of  lands  in  fee, 
gives  a  judgment  to  B.  and  then,  in  consideration  of  5000Z.  paid  down,  050?. 
to  be  paid  at  Christmas,  articles  to  sell  the  lands  to  C.  and  let  liim  into 
possession  at  Micluti'lmas,  and  afterwards  becomes  bankrupt,  the  judgment 
not  being  served  and  executed,  and  the  050/.  remaining  unpaid ;  V>.  shall 
only  come  in  pro  ratd  with  the  rest  of  the  creditors:  the  words  of  the 
statute  21  Jac.  1,  c.  19,  §  9,  being  full  and  ])lain,  that  all  the  creditors  of  a 
bankrupt,  unless  there  is  a  mortgage,  shall  be  equally  paid.(/.)  But  if  A. 
a  trader,  confess  judgment  to  B.  and  then  sell  and  convey  the  land,  for  a 
valuable  consideration,  to  C  and  afterwards  become  bankrupt,  it  seems  that 
the  judgment  creditor  shall  extend  the  land  in  the  hands  of  C.  Avho  bought 
prior  to  the  bankruptcy,  this  not  prejudicing  the  other  creditors. 

On  a  judgment  against  A.  upon  his  own  bond,  a  moiety  only  of  his  free- 
hold property  can  be  taken,  in  the  hands  of  his  heir.(^)  But  if  a  judg- 
ment be  obtained  against  an  heir,  on  the  obligation  of  his  ancestor,  the 
plaintiff  was  at  common  law  entitled  to  execution  out  of  the  whole  of  the 
property  which  he  had  by  descent,  at  the  time  of  issuing  the  original  writ,(/A 
or  filing  the  bill.(/)  And  by  the  statute  3  W.  &  M.  c.  14,  §  5, 
*in  all  cases  where  ixwj  heir  at  law  shall  be  liable  to  pay  the  debt  [  *937  ] 
of  his  ancestor,  in  regard  of  any  lauds,  tenements  or  hereditaments 
descending  to  him,  and  shall  sell,  alieue  or  make  over  the  same,  before  any 
action  brought  or  process  sued  out  against  him,  such  heir  at  law  shall  be 
answerable  for  such  debt  or  debts,  in  an  action  or  actions  of  debt,  to  the 
value  of  the  said  land,  so  by  him  sold,  aliened  or  made  over  ;  in  which  cases 
all  creditors  shall  be  preferred,  as  in  actions  against  executors  and  adminis- 
trators :  and  such  execution  shall  be  taken  out,  upon  any  judgment  or  judg- 
ments so  obtained  against  such  heir,  to  the  value  of  the  said  land,  as  if  the 
same  were  his  own  proper  debt  or  debts  :  saving  that  the  lands,  tenements, 
and  hereditaments,  bond  fide  aliened  before  the  action  brought,  shall  not 
be  liable  to  such  execution."  A  bond  therefore,  is  in  some  cases  a  prefer- 
able security  to  a  judgment. 

And,  for  more  eftectually  securing  the  payment  of  the  debts  of  traders, 
it  is  enacted  by  the  statute  47  Geo.  III.  sess.  2,  c.  74,  that  "when  any 
person,  being  at  the  time  of  his  death  a  trader  Avithin  the  true  intent  and 
meaning  of  the  laws  relating  to  bankrupts,  shall  die  seised  of  or  entitled  to 
any  estate  or  interest  in  lands,  tenements,  hereditaments,  or  other  real  estate, 
which  he  shall  not  by  his  last  will  have  charged  with,  or  devised  subject  to 
or  for  the  payment  of  his  debts,  and  which  before  the  passing  of  this  act 
would  have  been  assets  for  the  payment  of  his  debts  due  on  any  specialty 

(rf)  Gill).  Exec.  55,  G;  and  see  16  Ves.  427.     Patch,  293,  4. 

(e)  Aiul  SCO  Stat.  6  Geo.  IV.  c.  16,  3  108.     Ante,  570. 

r/)   1  P.  Wins.  737,  739. 

(^ff)  Dyer,  271,  a.    Carth.  107.     3  Bac.  Abr.  25. 

(A)  Plowd.  441.     Co.  Lit.  162,  a,  b.     3  Co.  12,  a.     2  Atk.  609,  10.    Auibl.  IC,  17,  S   C 

(i)  Carth.  245 ;  and  see  2  Wms.  Saund.  5  Ed.  7,  (4). 
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in  wliicli  the  heirs  were  hound,  the  same  shall  he  assets,  to  he  administered 
in  courts  of  equity,  for  the  payment  of  all  the  just  debts  of  such  person,  as 
well  debts  due  on  simple  contract  as  on  specialty ;  and  that  the  heir  or 
heirs  at  law,  devisee  or  devisees,  of  such  debtor  shall  be  liable  to  all  the 
same  suits  in  equity,  at  the  suit  of  any  of  the  creditors  of  such  debtor, 
whether  creditors  by  simple  contract  or  by  specialty,  as  they  were  before 
the  passing  of  this  act  liable  to,  at  the  suit  of  creditors  by  specialty  in 
which  the  heirs  were  bound :  Provided  always,  that  in  the  administration 
of  assets  by  courts  of  equity,  under  and  by  the  virtue  of  this  act,  all  cre- 
ditors by  specialty,  in  which  the  heirs  are  bound,  shall  be  paid  the  full 
amount  of  the  debts  due  to  them,  before  any  of  the  creditors  by  simple 
contract,  or  by  specialty  in  which  the  heirs  are  not  bound,  shall  be  paid- 
any  part  of  their  demands." 

The  judgment  against  an  heir,  on  the  bond  of  his  ancestor,  is  general  or 
special. (a)  In  debt  against  an  heir,  who  pleaded  r{e7is  jJer  diseent,  or  any 
other  plea  which  was  false  within  his  own  knowledge,  and  found  against 
him,  the  judgment  at  common  law  was  general,  to  recover  the  debt ;  and 
not  special,  to  be  levied  of  the  lands  descended. (5)  So,  if' judgment  be 
given  against  an  heir  by  nihil  dicit,{c)  or  non  sum  informatus,{d)  or  by 
confession,  without  showing  in  certain  what  assets  he  has  by  des- 
[  *938  ]  cent,(g)  *the  judgment  is  general :  And  if  the  profits  of  the  lands 
descended,  from  the  death  of  the  ancestor  to  the  time  of  bringing 
the  action,  are  sufficient  to  satisfy  the  demand,  and  the  plaintiflF  will  show 
it  to  the  court,  in  an  action  of  debt  against  an  heir,  and  the  defendant  can- 
not deny  it,  the  plaintiff  shall  have  a  general  judgment,  and  execution  pre- 
sently.(a)  But  in  an  action  of  debt  against  an  heir,  if  he  acknowledge  the 
action,  and  show  the  certainty  of  the  assets  which  he  has  by  descent,  the 
judgment  shall  be  special,  to  recover  the  debt,  to  be  levied  of  the  lands 
descended  :(5)  And  if  the  defendant  plead  non  est  factum,  or  any  other 
plea  which  is  not  false  within  his  own  knowledge,  there  shall  be  a  like 
judgment.(cc) 

By  the  statute  3  W.  &  M.  c.  14,  §  6,  "where  any  action  of  debt  upon 
specialty  is  brought  against  an  heir,  he  may  plead  I'iens  per  diseent,  at  the 
time  of  the  original  writ  brought,  or  the  bill  filed  against  him ;  and  the 
plaintiff  in  such  action  may  reply,  that  he  had  lands,  tenements  or  heredita- 
ments from  his  ancestor,  before  the  original  wi'it  brought,  or  bill  filed  ;  and 
if,  upon  issue  joined  thereupon,  it  be  found  for  the  plaintiff,  the  jury  shall 
inquire  of  the  value  of  the  lands,  tenements  or  hereditaments  so  descended, 
and  thereupon  judgment  shall  be  given,  and  execution  awarded,  as  therein 
directed  ;  but  if  judgment  be  given  against  such  heir,  by  confession  of  the 
action,  without  confessing  the  assets  descended,  or  upon  demurrer,  or  nihil 
dicit,  it  shall  be  for  the  debt  and  damages,  without  any  writ  to  inquire  of 
the  lands,  tenements  or  hereditaments  so  descended."  By  this  statute,  the 
form  of  the  judgment  at  common  law  is  altered,  on  a  plea  of  7'iens  per  dis- 
eent, when  a  verdict  is  found  for  the  plaintiff,  on  a  replication  that  the  de- 

(a)  2  Rol.  Abr.  70,  Tl ;  and  see  Vin.  Abr.  tit.  Heir,  C.  Bac.  Abr.  tit.  Heir  and  Ancestor,  H, 
2  Wms.  Saund.  5  Ed.  7,  (4). 

{b)  Dyer,  149,  a.    Bro.  Abr.  tit.  Assets  per  diseent,  3. 

(c)  Dyer,  344,  a,  b.    Plowd.  440.     Cro.  Eliz.  692. 

(d)  Dyer,  344,  a,  b.     Plowd.  440.  (e)  Id.  ibid.;  but  see  Dyer,  149,  a. 

(a)  Dyer,  344,  b.  (6)  2  Eol.  Abr.  70.     Dyer,  149,  a,  373,  b. 

{cc)  Cro.  Car.  436,  7. 
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fcndurit  had  assets  :((ld)   And  the  judgment  against  a  devisee  upon  this 
statute,  is  the  same  as  against  an  l»eir,(<'t') 

The  rehition  of  judgments  at  common  law,  to  the  first  day  of  the  terra,  is 
taken  away,  as  against  pnrc/uist'rs,  by  the  statute  of  frauds  and  perjuries ;(/) 
by  which  it  is  enacted,  that  "the  ju<lge  or  oflicer  who  shall  sign  any  judg- 
ments, shall  at  the  signing  of  the  same,  set  down  the  day  of  the  niontli  and 
year  of  his  so  doing,  upon  the  paper-book,  docket,  or  record,  which  he  shall 
sign  ;  which  day  of  the  month  and  year  shall  he  also  entered,  upon  the  mar- 
gent  of  the  roll  of  the  record  where  the  said  judgment  shall  be  entered  :(^) 
And  such  judgments,  as  txga'mst  purchasers  bond  fide,  for  valuable  conside- 
rations, of  lands,  tenements  or  hereditaments  to  be  charged  thereby,  shall  in 
consideration  of  law  be  judgments  only  from  such  time  as  they  shall  be  so 
signed,  and  shall  not  relate  to  the  first  day  of  the  term  whei  eof  they  are 
entered,  or  the  day  of  the  return  of  the  original,  or  filing  the  bail."  This 
statute  is  confined  to  purchasers  ;  and  does  not  apply,  as  between 
the  parties  to  the  *suit.  Therefore,  if  the  defendant  die  in  vaca-  [  *939  ] 
tion,  judgment  may  still  be  entered  after  his  death,  as  of  the  pre- 
ceding term,  when  he  was  living;  and  it  will  be  a  good  judgment  at  com- 
mon law,  as  of  that  term;(^/)  but  then,  the  roll  ought  to  be  brought  in  and 
filed  before  the  essoin  day  of  the  subsequent  term  :(/>)  And  it  seems,  that 
if  judgment  be  signed  in  term  time,  and  in  the  subsequent  vacation  the  de- 
fendant sell  lands,  and  before  the  essoin  day  of  the  next  term  the  plaintiff 
enter  his  judgment,  it  shall  affect  the  lands  in  the  hands  of  the  purchaser. (c) 

The  operation  of  judgments  upon  purchasers  and  mortgagees,  is  still 
further  limited  and  restrained  by  the  4  &  5  W.  &  M.  c.  20,  §  8,  by  which 
it  is  enacted,  that  "no  judgment  not  doggeted  and  entered  in  the  books 
kept  for  that  purpose,  according  to  that  act,  shall  affect  any  lands  or  tene- 
ments, as  to  purchasers  or  mortgagees,  or  have  any  preference  against  heirs, 
executors  or  administrators,  in  the  administration  of  tlieir  ancestors',  tes- 
tators', or  intestates'  effects."  By  this  statute,  a  debt  on  judgment  against 
a  testator  or  intestate,  not  docketed  according  to  the  direction  of  the  statute, 
is  put  on  a  level  with  simple  contract  debts:  and  therefore,  on  a  plea  of 
plene  administravit,  to  debt  on  judgment  against  the  intestate,  not  docket- 
ed, the  defendant  may  give  in  evidence  payment  of  bond  and  other  speci- 
alty debts,  which  exhausted  all  the  assets. (t7)  And  where  leave  was  given 
to  enter  up  judgment  as  of  a  preceding  term,  nunc  pro  tunc,  the  court  of 
King's  Bench,  in  order  that  it  might  not  affect  purchasers  and  mortgagees, 
ordered  it  to  be  docketed  of  the  term  in  which  the  apj)lication  was  made.(c) 

The  dogget,  or  as  it  is  commonly  called,  the  docket  or  docquet,  is  an  index 
to  the  judgment,  invented  by  the  courts  for  their  own  ease,  and  the  security 
of  purchasers,  to  avoid  the  trouble  and  inconvenience  of  tui-ning  over  the 

{(hi)  2  AVms.  Saund.  5  Ed.  7,  (4).  (re)  See  the  stntutc,  §  3,  7. 

(/)  20  Car.  II.  c.  3,  §  14,  15,  extended  to  Wales,  and  the  conntics  palatine,  by  the  8  Geo.  I. 
c.  25,  g  G ;  and  sec  2  Wms.  Saund.  5  Ed.  8,  k.     Sugd.  V.  &  P.  7  Ed.  672,  3. 

(ff)  Sec  R.  T.  29  Car.  II.  reff.  5,  C.  P.,  for  the  better  observation  of  this  statute.    Ante.  731. 

(rt)  1  Salk.  87.  3Salk.  116.  1  Ld.  Rayra.  695.  2  Ld.  Ravm.  766,  849,  869.  7  Mod.  2, 
93.  S  C.  1  Salk.  401.  7  Mod.  39.  S.  C.  3  Salk.  159.  3  P".  Wms.  399.  Willes,  428.  G 
Durnf.  &  East,  368.     7  Durnf.  &  East,  20. 

(b)  1  Salk.  87.     2  Ld.  Ravm.  850.     6  Mod.  191. 
(r)  6  Mod.  191  ;  and  see  Sugd.  V.  &  P.  7  Ed.  674. 

{(i)  6  Durnf.  &  East,  384.  1  Esp.  Rep.  313.  S.  C.  1  Bos.  L  Pul.  307  ;  and  sec  2  Wms. 
Saund.  5  Ed.  9. 

(c)  Baker  v.  Baker,  executrix,  H.  35  Geo.  III.  K.  B. ;  and  see  2  Ken.  442. 
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rolls  at  laro'e.(/)  The  practice  of  docketing  judgments  seems  to  have  first 
obtained  as  early  as  the  reign  of  King  Henry  the  Eighth, (</)  in  the  court 
of  Common  Pleas,  Avhere  the  dockets  are  entered  on  a  separate  roll,  called 
the  docket  roll,  or  common  docket ;  which  is  of  so  high  an  authority,  as 
even  to  warrant  an  amendment  of  the  judgment  itself.(/i)  But,  in  the 
King's  Bench,  the  docket  was  originally  nothing  more  than  a  note  on  parch- 
ment or  paper,  containing  the  christian  and  surnames  of  the  plaintiff  and 
defendant,  the  debt  and  damages  recovered,  with  the  term  and  number  of 
the  judgment  roll.(i)  By  a  subsequent  regulation,  the  defendants' 
[  *9-10  ]  names  were  required  to  be  entered  in  a  remembrance  or  *docket 
alphabetically  for  better  finding  out  the  judgments. (aa)  And  at 
length,  by  the  statute  4  &  5  W.  &  M.  c.  20,  §  2,  made  perpetual  by  the  7 
&  8  W.  III.  c.  36,  §  3,  it  was  enacted,  that  "the  clerk  of  the  essoins  of 
the  court  of  Common  Pleas,  and  the  clerk  of  the  doggets  of  the  court  of 
King's  Bench,  &c.  shall  make  an  alphabetical  dogget,  by  the  defendants' 
names,  of  all  the  judgments  entered  in  their  respective  courts,  of  Michael- 
mas and  Hilary  terms,  before  the  last  day  of  the  ensuing  terms ;  and  of 
the  judgments  of  Easter  and  Trinity  terms,  before  the  last  day  of  Michael- 
mas term ;  under  the  penalty  of  100/. ;  which  dogget  shall  contain  the  names 
of  the  plaintiff  and  defendant,  with  the  addition  of  the  latter,  (if  in  the  re- 
cord of  the  judgment,)  the  debt,  damages  and  costs  recovered,  the  county, 
city,  or  town,  in  which  the  action  was  laid,  and  the  number  of  the  judgment 
roll ;  and  shall  be  fairly  put  into  and  kept  in  books  in  parchment,  to  be 
searched  and  viewed  by  all  persons,  at  reasonable  times,  paying  for  every 
term's  search /o?^r  pence  and  no  more. "(5) 

This  statute  did  not  supersede  the  former  practice,  of  docketing  the  judg- 
ment in  parchment  or  paper,  which  is  still  necessary  to  be  done  by  the 
attorneys,  entering  and  bringing  in  their  rolls ;  but  was  intended  to  operate, 
in  addition  to  that  practice,  by  requiring  the  dockets  to  be  entered  in  al- 
phabetical order,  by  the  officers  of  the  court. (<?)  Before  the  making  of 
this  statute,  the  judgment  bound  the  lands,  and  the  docket  was  nothing 
more  than  an  index  to  find  it  readily. (c?)  But  now  it  is  deemed  necessary, 
that  the  judgment  should  be  docketed,  in  order  to  bind  the  lands,  as  to 
purchasers  and  mortgagees  :  And  if  it  be  not  docketed, (c)  or  if  there  be  a 
false  docket,  which  is  as  none,(^')  though  a  right  judgment,  the  purchasers 
or  mortgagees  will  be  safe ;  and  in  the  latter  case,  the  party  grieved  must 
take  his  remedy  against  the  attorney  or  oflScer,  for  not  docketing  it  truly. 

The  judgment  should  be  docketed  at  the  time  of  bringing  in  the  roll,  or 
entering  it  thereon,  if  already  brought  in :  And  it  has  been  said,  that  judg- 
ments cannot  be  docketed  after  the  time  mentioned  in  the  act ;  and  that 
the  practice  of  the  clerk's  docketing  them  after  that  time  is  only  an  abuse, 
for  the  sake  of  their  fees,  and  ineffectual  to  the  party.(^^)  But  though  the 
judgment  be  not  docketed,  yet  under  circumstances,  a  purchaser  with  notice 
may  be  affected  by  it  in  a  court  of  equity.     Thus,  where  a  bill  in  equity 

(/)  Gilb.  C.  P.  164,  5.     Sugd.  V.  &  P.  7  Ed.  673,  4.  (fj)  Ante,  731,  2;  731,  (h). 

(h)  T.  Eaym.  39.     1  Sid.  70.     Cro.  Car.  574.  [i)  R.  E.  17  Jac.  I.  K.  B. 

(aa)  R,  E'.  1657,  reff.  1,  K.  B. 

(6)  See  R.  E.  5  W.  &  M.  reff.  1  K.  B.,  rc(/.  2  C.  P.,  for  the  better  observation  of  tliis  statute. 
Ante,  732. 

(c)  Sugd.  V.  &  P.  7  Ed.  674.  (d)   Gilb.  C.  P.  165. 

(e)  1  Str.  639 ;  and  see  Barnes,  261,  2. 

iff)  1  Bac.  Abr.  108.     Gilb.  C.  P.  165.     1  Wils.  61.     2  Str.  1209,  S.  C. 

(ffi)  7  Yin.  Abr.  M,  pi.  6.     2  Eq.  Cas.  Abr.  592,  pi.  8.     Sugd.  V.  &  P.  7  Ed.  674.  809. 
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vras  filed,  to  have  satisfaction  of  a  judgment,  against  a  pureliaser  of  the 
equity  of  redemption  of  land,  or  to  redeem  ineuiubranees,  &e.  and  it  a|> 
peared  tliat  the  purchase  was  mjule  in  1718,  and  the  judgment  not  dock- 
eted till  1721 ;  the  defendant  insisted  on  the  statute  4  k  5  W.  &  M.  c.  20; 
On  the  other  hand  it  was  contended,  that  the  defendant  (the  purchaser,) 
had  notice  of  this  ju<lgment,  and  an  allowance  for  it  in  the 
*purchase,  and  that  raised  an  equity  for  the  plaintiff  against  him.  [  *941  l 
By  Lord  Chancellor  MacclnHjield :  "  It  is  plain  the  dufendant  had 
notice  of  the  judgment,  and  did  not  pay  the  value  of  the  cst-ate,  and  that 
is  a  strong  presumption  of  an  agreement  to  pay  off  the  judgment ;  and 
since  the  j)laintiff  cannot  proceed  at  law  against  the  defendant  upon  tlie 
judgment,  for  want  of  docketing  it  in  due  time,  he  ought  to  be  relieved  in 
a  court  of  equity  :"  Decreed,  that  the  defendant  pay  to  the  plaintiff,  the 
money  bond  fide  due  upon  the  judgment.(a)  But  it  is  said,  that  the  statute 
being  express  and  positive,  a  judgment  shall  not  bind  lands,  without  being 
docketed;  notice  to  the  purchaser,  or  no  notice,  is  iminaterial.(ii) 

If  an  attorney  neglect  to  enter  and  docket  the  judgment  in  due  time,  bv 
which  a  loss  arises  to  his  client,  it  seems  that  he  is  liable  to  an  action  :(cc) 
And  Lord  Mansfield  intimated,  that  it  very  much  concerned  the  chief 
clerk  to  take  care  that  judgments  be  actually  entered  upon  the  roll  in  due 
time,  and  docketed ;  for  that  after  he  has  received  his  fees  for  making  such 
entry,  he  would  be  liable  to  an  action  upon  the  case,  to  be  brought  by  a 
purchaser,  who  should  have  become  charged  with  it,  and  had  searched  the 
roll,  without  finding  it  entered  up:  And  he  said,  that  the  attorney  who  had 
undertaken  to  do  this,  and  neglected  it,  Avould  be  liable  indeed  to  the  chief 
clerk ;  but  still  the  chief  clerk  would  be  liable  to  the  purchaser,  who  had 
suffered  by  this  neglect.(c?) 

There  is  still  another  circumstance  necessary  to  give  effect  to  the  judg- 
ment, as  against  purchasers  and  mortgagees  of  lands  in  Middlesex  and  York- 
shire;  namely,  that  it  should  be  registered:  for,  by  the  5  Ann.  c.  18,  §  4, 
and  several  subsequent  statutes,(e)  "no  judgment  shall  affect  or  bind  any 
manors,  lands,  tenements  or  hereditaments,  in  those  comities,  but  only 
from  the  time  that  a  memorial  of  such  judgment  shall  be  entered  at  the 
register  office,  in  such  manner  as  therein  is  directed.  But  none  of  the  acts 
extend  to  cojyyhold  estates ;  or  to  leases  at  rack  rents,  or  not  exceeding 
twenty-one  years,  where  the  actual  possession  and  occupation  go  along 
with  the  lease.  The  act  for  the  county  of  Middlesex  does  not  extend  to 
any  of  the  chambers  in  Serjeants'  Inn,  the  inns  of  court,  or  Inns  of  Chan- 
cery.(/)  And  although  a  judgment  be  not  duly  registered,  yet  a  pur- 
chaser with  notice  will  be  affected  by  it,  in  a  court  of  equity. (^)  But 
docketing  a  judgment  was  holden,  by  Lord  Chancellor  Talbot^  not  to  amount 
to  constructive  notice;  for  judgments  he  said  are  infinitc.(/<) 
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(a)  7  Vin.  Abr.  p.  53.     2  Eq.  Cas.  Abr.  684  ;  and  sec  Sugd.  V.  &  P.  7  Ed.  675,  6. 

{bh)  1  Vin.  Abr.  p.  54.  2  Eq.  Cas.  Abr.  592.  Tamm  qimrc;  and  see  Cowp.  712.  Sugd. 
v.  &  P.  7  Ed.  675,  6.     16  Ves.  419.     2  Cruise  Dig.  53,  4. 

ice)   1  Str.  639.     Sugd.  V.  &  P.  7  Ed.  484. 

{d)  2  Bur.  722. 

(c)  6  Ann.  c.  35,  \  19.  7  Ann.  c.  20,  \  18.  8  Geo.  II.  c.  6,  \  1,  18.  For  the  mode  of  re- 
gistering judgments,  see  1  Sel.  Pr.  2  Ed  511.  Imp.  K.  B.  10  Ed.  368,  9.  Append.  Chap. 
XXXIX.  I  35,  .kc. 

(/)  Sugd.  V.  &  P.  7  Ed.  686.     And  see  farther  as  to  these  exceptions,  id.  692,  Lc. 

Iff)  Cowp.  712;  and  see  Sugd.  V.  &  P.  7  Ed.  697,  8. 

(h)  2  Eq.  Cas.  Abr.  682;  but  see  Ambl.  680. 
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[  *942  ]  A  mere  miscalculation  of  the  damages  recovered  *will  not 
avoid  a  judgment. (a)  And,  during  the  same  term  in  which  the 
judgment  is  given,  it  is  amendable  at  common  law,  in  form  or  in  sub- 
stance ;(A)  but  after  that  term,  it  is  amendable  no  further  than  is  allowed 
by  the  statutes  of  amendments. (<?)  Upon  these  statutes  it  has  been  holden, 
that  if  there  be  any  thing  to  amend  by,  the  judgment  may  be  amended  in 
point  of  form,  for  the  misprision  of  the  clerk  ',{dd)  and  it  is  amendable  by 
the  verdict. (g^)  Where  the  defendant  in  replevin  made  cognizance  for 
rent  in  arrear,  and  tlie  jury  found  a  verdict  for  him,  and  damages  to  the 
amount  of  the  rent  claimed  in  his  cognizance,  without  finding  either  the 
amount  of  the  rent  in  arrear  or  the  value  of  the  cattle  distrained,  and  judg- 
ment was  entered  for  the  damages  assessed,  the  court  of  King's  Bench, 
permitted  the  defendant  to  amend  his  judgment,  and  to  enter  a  judgment 
pro  retorno  habendo,  after  a  writ  of  error  brought.(jr)  So,  where  the  jury 
by  mistake  give  damages  in  a  penal  action,  the  plaintiif  may  enter  a  re- 
mittitur of  the  damages  on  the  record,  after  it  is  carried  by  writ  of  error 
to  the  King's  Bench;  and  the  transcript  may  be  made  conformable 
thereto.((7^)  And  where  a  verdict  was  given  for  a  sum  exceeding  the 
damages  in  the  declaration,  and  judgment  entered  for  the  same,  and  a  writ 
of  error  upon  the  judgment,  assigning  that  for  cause,  the  court  allowed  the 
plaintiffs  to  amend  the  judgment  and  transcript,  in  a  term  subsequent  to 
that  in  which  the  judgment  was  signed,  by  entering  a  remittitur  for  the 
excess. (A)  But  where  an  executor  pleaded  a  false  plea  of  judgment  re- 
covered against  himself,  on  which  judgment  was  entered  up  against  him 
for  the  debt  and  damages,  de  hmiis  testatoris  si,  et  si  non,  de  bonis  pro- 
priis,  and  words  were  afterwards  interlined  in  the  judgment  roll,  by  which 
the  judgment  de  bonis  propriis  was  confined  to  the  damages  only;  the  court 
of  Common  Pleas,  on  motion,  would  not  strike  out  the  words  which  had 
been  interlined;  it  not  appearing  by  whom  the  interlineation  had  been 
made,  and  the  judgment  being  of  six  years'  standing. (^)  And  where  a 
plea  was  pleaded  to  the  whole  declaration,  but  the  matter  of  the  plea  was 
in  truth  but  an  answer  to  part,  and  a  verdict  was  obtained  and  judgment 
given  for  the  plaintiff,  and  a  writ  of  error  brought,  the  court  refused  to 
allow  an  amendment  in  the  record,  by  inserting  a  judgment  by  7iil  dicit  to 
the  part  unanswered,  on  the  ground  that  such  amendment  was  unneces- 
sary.(A;)  In  a  ^w^  tarn  action  for  penalty,  on  the  statute  of  usury, 
[  *943  J  it  is  not  cause  of  error  to  enter  a  judgment  of  ^miserieordia ;[aa) 
or,  in  other  actions,  that  the  plaintiff  is  adjudged  to  be  in  miseri- 
cordia,  instead  of  the  defendant. (?)^)  The  want  of  a  capiat ur  or  miseri- 
cordia,  or  the  substitution  of  one  for  the  other,  is  aided  by  the  statutes  of 
jeofails  i(cc)  which  have  been  construed  to  extend  to  the  addition  of  a  capia- 

(a)   1  Moore,  137.     3  Brod.  &  Bing.  309,  S.  C. 

(6)  8  Co.  157.    Gilb.  C.  P.  108.    3  Reeves,  472.    Bac.  Abr.  tit.  Amendment  and  Jeofail,  A. 

(c)  1  Wils.  Gl.     2  Str.  1209,  S.  C.     4  Bur.  1988.     1  Marsh.  183. 

(dd)  2  Str.  1132,  1156.  1182.  5  Bur.  2730.  1  Durnf.  &  East,  783.  6  Durnf.  &  East,  1. 
6  Moore,  135.  (ee)   2  Str.  787.     A7ite,  713, 

(#)  3  Durnf.  &  East,  349.  (ffg)   1  Marsh.  180. 

[h)  1  H.  Blac.  643.  4  Maule  &  Sel.  04 ;  and  see  2  Barn.  &  Cres.  902,  &c.  4  Dowl.  &  Ryl. 
566,  &c.,  S.  C.  11  Price,  410.  3  Bing.  346.  1  Moore  &  P.  330.  Ante,  713,  14 ;  but  see  2 
Chit.  Rep.  24. 

(i)  5  Taunt.  554.     1  Marsh.  211,  S.  C. 

{k)  2  Chit.  Rep.  30. 

(aa)  6  Durnf.  &  East,  255.  (bb)   2  H.  Blac.  312. 

{cc)   16  &  17  Car.  IT.  c.  8.     4  Ann.  c.  16,  ^  2.     And  as  to  the  capias  pro  fine,  in  actions 
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tur,  where  none  lics:(rf)    And  the  loss  of  the  judgment  roll  may  be  sup- 
pli  d  by  a  new  entry. (c) 

When  the  existence  of  a  judgment  is  put  in  issue,  upon  a  plea  or  repli- 
cation of  71  id  ticl  record,  it  must  be  proved  by  the  production  of  the  record 
itself;  which  is  inspected  by  the  court  wherein  it  is,  if  it  be  a  record  of  the 
same  court,  or,  if  of  a  diff'rrent  court,  a  certiorari  must  be  sued  out  for 
bringing  it  in :(/)  And  if  it  be  a  record  of  an  inferior  court,  tbc  certiorari 
may  be  issued  out  of  the  superior  one;  but  if  it  be  of  a  superior  court,  or 
court  of  ^(/ita^  juri^sdiction,  there  is  no  way  to  have  it,  but  by  certiorari  and 
mittimus  out  of  Chancery. (/)  When  the  existence  of  a  judgment  how- 
ever is  not  denied,  but  it  is  merely  stated  by  way  of  inducement  to  the  action 
or  wanted  to  prove  the  fact  of  the  recovei-y,  a  sworn  copy  of  it  will  be  suifi- 
cient  evidence  for  a  jury  ;(</)  and  it  may  be  proved,  as  other  transcripts,  by 
a  witness  who  has  compared  the  copy,  line  for  line,  with  the  original,  or  has 
examined  the  copy,  while  another  person  read  the  original  :(/t/t)  But  no  copy 
of  the  copy  so  examined,  however  authenticated,  is  admitted. (//)  And  it  is 
necessary  that  the  record  should  be  drawn  up  in  form,  before  a  copy  of  it  is 
given  in  evidence;  for  though,  by  the  practice  of  the  courts  at  Westniin- 
eter,  the  party  may  take  out  execution  immediately  after  the  judgment  is 
signed  by  the  proper  officer,  yet  it  is  not  a  perfect  and  permanent  record, 
till  the  roll  is  brought  into  court  and  filed. (/c^)  A  judgment  paper  therefore, 
signed  by  the  officer,  is  not  evidence  of  a  judgment:(^)  And  the  judgment 
book  produced  by  the  officer  of  the  court,  is  not  evidence  of  the  judgment 
entered  therein,  though  the  record  has  not  been  made  up,  and  though  the 
person  interested  in  proving  the  judgment  be  no  party  to  the  aetion.(»^i) 
It  is  also  a  rule,  that  a  verdict  will  not  be  admitted  in  evidence,  without 
also  producing  a  copy  of  the  judgment  founded  thereon  :  The  production 
of  the  postea  alone  is  not  sufficient:  for  it  may  happen  that  the  judgment 
was  arrested,  or  a  new  trial  granted. (n)  But  this  rule  will  not  apply  to 
the  case  of  a  verdict  on  an  issue  directed  out  of  Chancery,  as  it  is  not 
usual  to  enter  up  judgment  in  such  case  :  and  therefore  the  decree  of  the 
court  must  be  shown,  which  will  be  a  sufficient  proof  that  the 
Verdict  was  satisfactory,  and  stands  in  force.(o)  *And  though  [  "'944  ] 
the  nisi  prius  record,  with  the  postea  indorsed  thereon,  is  not 
evidence  of  the  verdict,  it  is  sufficient  to  prove  that  the  cause  came  on  to 
be  tried,(a)  or  the  day  of  trial.(i)  It  is  also  a  rule,  that  when,  by  the 
practice  of  the  court,  the  minutes  are  considered  as  the  judgment  itself, 
and  it  is  not  usual  to  make  any  further  entry,  copies  of  such  minutes  may 
be  given  in  evidence  ;  as  is  always  done  in  the  case  of  minutes  in  the  House 
of  Lords,  of  the  judgment  given  by  them  on  an  appeal  from  the  court  of 
Chancery,  (c) 

of  trcspa.u,  &c.,  aiid  the  abolitioa  of  it  by  statute  5  W.  «  M.  c.  12 ;    sec  2  Wms.  Saund.  5 
Ed.  193,  (1). 

(d)   1  Str.  313.  {p)  Id.  141.    2  Str.  833.    2  Bur.  722. 

(/)  Ante,  743.  (r/)  Peake's  Evid.  5  Kd.  32. 

\hh)   1  Campb.  459,  471,  in  aotie.     2  Tauut.  i2-     1  I'liil.  Kvid.  (3  Ed.  30(3. 

(»)  Gilb.  Evid.  9.  (M)  Id.  22. 

(l)  Bui.  Ni.  Pri.  228. 

(m)  2  New  Ucp.  V..  P.  474;  and  see  1  Moore  4:  P.  236.     Ante,  &5G. 

(n)   Bui.  Ni.  I'li.  234.     WiUcs,  3G7. 

(o)  Bui.  Ni.  Pri.  234;  and  see  1  Phil.  Evid.  6  Ed.  3G9. 

(or)   1  Str.  \r,-l.     Willes,  308. 

h)  6  E.-^p.  Pvep.  80,  83;  and  sec  9  Price,  359.     Anlf,  902. 

(c)  Cowp.  17.     Pcjike's  Evid.  5  Ed,  36. 
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In  order  to  prove  the  proceedings  in  a  county  court,  court  baron,  or  other 
inferior  court  not  of  record,  the  general  practice  has  been  to  produce  the 
book  containing  the  original  minutes  of  such  proceedings,  as  well  those 
previous  to  the  judgment,  as  the  judgment  itself  ;(f?)  for  in  the  case  of  all 
inferior  jurisdictions,  it  must  be  shown  that  the  proceedings  are  regular : 
And  as  it  is  not  usual  to  draw  up  such  judgments  in  form,  this  evidence 
has  been  deemed  sufficient  to  support  an  action  on  a  judgment  of  the  county 
court  \{e)  or  to  prove  the  proceedings  on  a  foreign  attachment  in  the  mayor's 
court  of  Lo7idon.{f)  In  an  action  upon  the  jtidgment  of  a  court  in  a,  for- 
eign country,  the  sentence  must  be  proved  by  producing  it,  and  proving 
the  handwriting  of  the  judge  of  the  court  who  subscribed  it,  and  the  au- 
thenticity of  the  seal  affixed.((7)  A  copy  of  a  judgment  in  the  supreme 
court  of  Jamaica,  made  by  the  chief  clerk  of  the  court,  is  not  receivable 
in  evidence  here  ;  although  it  appear  that  such  copies  are  usually  received 
as  evidence  in  the  island  of  Jamaica  :{Ji)  And  in  an  action  on  a  judgment 
obtained  in  the  island  of  Grenada,  though  the  plaintiff  proved  the  hand- 
writing of  the  judge  subscribed  to  the  judgment,  yet  as  he  could  not  prove 
the  seal  affixed  to  be  the  seal  of  the  island,  he  was  considered  as  having 
failed  in  his  proof;  and  the  court  on  motion  confirmed  the  nonsuit  on  that 
ground..(e)  It  has  even  been  holden,  that  if  a  colonial  court  possess  a  seal, 
it  must  be  used  for  the  purpose  of  authenticating  a  judgment  of  the  court, 
although  it  be  so  much  worn  as  to  be  no  longer  capable  of  making  any 
impression<.(^)[Aj 


S: 


{d)  Com.  Dig.  tit.  Evidence,  C.  1 ;  and  see  2  Stark.  Ni.  Pri.  4T3.     Anie^  801. 
c)    Chandler  v.  Roberts.  T.  39  Geo.  III.  in  Scac. 

(/)  2  Blac.  Rep.  836;  and  se-e  Peake's  Evid.  5  Ed.  T2. 

Iff)   1  Phil.  Evid.  6  Ed.  3X1,  &c.  379,  80.     Ante,  801. 

(A)   2  Stark.  Ni.  Pri.  6.     6  Maule  &  Sel.  34.    S.  C.  Id.  39.  S.  P. 

(?)  3  East,  221 :  and  see  Peake's  Evid.  5  Ed.  tO,  11.  Id.  {t.)  1  Phil.  Evid.  6  Ed.  3T9,  80. 
Ry.  &  Mo.  306.     2  Car.  &  P.  106,  S.  O; 

(k)  1  Stark.  Ni.  Pri.  525.  And  for  the  effect  of  a  judgment  in  a  colonial  court,  see  4  Bam. 
k  Cres.  625.     7  Dowl.  &-  Ryl.  25,  S.  C. 

[a]  "  It  is  everywhere  held,  tliat  the  judgments  of  the  courts  of  each  state  are  conclusive 
in  every  other,  in  all  instances  in  which  they  had  jm'isdiction  of  the  cause  and  the  parties 
at  the  time  when  the  judgment  was  rendered.  Hajnpton  v.  McConrrell,  3  Wheaton,  334. 
Wermoag  v.  Pauling,  5  Gill  &  Johnson;,  500.  Reed  v.  Ross,  1  Baldwin,  36.  Greene  v.  Sarme- 
into,  1  Peters,  C.  C.  R.  74.  Spencer  v.  Brockway,  1  Ohio,  259.  Goodrich  v.  Jenkins,  6  Id. 
43.  Evans  v.  Justine,  lb.  117;  7  Id.  273.  Evans  v.  Tatem,  9  S.  &  R.  2.52,  260.  Benton  r. 
Biirgot,  10  Id.  240.  Iloxie  v.  Wright,  2  Vermont,  269.  Starkweather  v.  Loomis,  lb.  573. 
Blodget  v.  Jordan,  6  Id.  580.  Boston  India  Rubber  Factory  r.  Hail,  14  Id.  92.  Neivcomb  v. 
Peck,  17  Id.  302.  Davis  v.  Conelly's  Ex'ors.,  4  B.Monroe,  13.6.  This  rule  holds  good  against 
privies  as  well  as  parties.  Thus  in  Fletcher  v.  Terrel,  9  Dana,  372,  it  was  decided  that  a, 
purchaser  of  personal  property  in  one  state  is  bound  by  a  prior  decree  in  equity  in  another 
against  the  title  of  the  p.arty  from  whom  the  purchase  is  eftected,  and  a  similar  point  was 
decided  in  Marsh  v.  Peir,  4  Rawle,  273.  It  is,  however,  essential  that  the  parties  against 
whom  the  judgment  is  sought  to  be  enforced  should  be  the  same  or  in  privity  with  those 
against  whom  it  was  rendered,  and  it  has  been  held,  that  an  administrator  acting  under  an 
authority  derived  from  one  state  is  not  bound  by  the  result  of  judicial  proceedings  against 
a  collateral  administrator  of  the  same  estate  in  another."  Stacy  v.  Thrasher,  6  Howard,  44. 
2  Amer.  Lead.  Cases,  777,  2  Ed.  Consult^  also,  1  Greenh  on.  E.vid.  §  546,  551.  Story  qc 
Confl.  Laws,  §  410,  ei  seq^. 
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*CIIAPTER    XL. 

OS  C08tS. 

Incident  to  tlio  jiid^^mcnt  are  the  cos^ts^  or  expenses  of  the  suit ;  Aviiich  are 
inter  Joe  utorji  ovjiiinl:  the  funiier,  or  such  as  arc  awarded  on  interlocutory 
matters  arising  in  tlie  course  of  tlic  suit,  have  heen  ah-eady  considered,  in 
treatin;:^  of  the  matters  to  which  they  relate;  the  latter,  or  such  as  depend 
on  the  final  event  of  the  suit,  will  be  the  subject  of  the  present  chaptcr.(a) 

No  final  costs  were  recoverable,  by  the  plaintiff  or  defendant,  at  com- 
mon law.(/>)  But,  by  the  statute  of  Cflouccster,  (6  Udw.  I.)  c.  1,  §  2,  it  is 
provided,  that  "the  demandant  may  recover  against  the  tenant,  the  costs 
of  his  writ  purchased,  (which,  by  a  liberal  interpretation,  has  been  con- 
strued to  extend  to  the  whole  costs  of  his  suit,)(e)  together  with  the  damages 
given  by  that  statute  ;  and  that  this  act  should  hold  place^  in  all  cases 
where  a  man  recovers  damages."  This  was  the  origin  of  costs  de  incre- 
mento  :{d)  which  are  considered,  in  a  legal  sense,  as  being  parcel  of  the 
damages.(c)  And  hence  the  plaintiff  has,  generally  speaking,  a  right  to 
costs,  in  all  cases  where  he  was  entitled  to  damages  antecedent  to,  or  by 
the  provisions  of  the  statute  of  Gloucester  ;[f)  as  in  assumpsit,  covenant, 
debt  on  contract,  case,  trover,  trespass,  assault  and  battery,  replevin, 
ejectment,  dower  unde  nihil  habet,(r/)  &c- ;  or  where,  by  a  subsequent  sta- 
tute, double  or  treble  damages  are  given,  in  a  case  where  single  damages 
were  before  recoverable  ;{h)  as  upon  the  2  ITen.  TV.  c.  11,  for  wrongfully 
suing  in  the  admiralty  court,(/)  &e. ;  And  he  has  also  a  right  to  costs,  in 
all  cases  where  a  certain  'penalty  is  given  by  statute  to  the  party  grieved  \{h) 
for  otherAvise  the  remedy  might  prove  inadequate. 

*But  the  statute  of  Gloucester  did  not  extend  to  cases  where  no 
damages  were  recoverable  at  common  law,  or  by  the  provisions  of  [  *046  ] 
the  statute,  as  in  real  actions  ;{aa)  nor  Avhere  double  or  treble 
damages  were  given  by  a  subsequent  statute,  in  a  new  case  where  single 
damages  were  not  before  recoverable  ;  as  in  waste,  against  tenant  for  life  or 
years,(/)/^)  upon  the  statute  of  Gloucester,  (6  ^dw.  I.)  c.  5 ;  for  not  setting 
out  tithes,(ce)  upon  the  2  &  3  JSdw.  VI.  c.  13;  or  for  driving  a  distress  out 

(a)  The  subject  of  Co.sfs,  interlocutory  as  well  a?  final,  is  treated  of  in  a  clear  and  perspi- 
cuous manner  by  Mr.  Baron  lliiUock:  And  the  Table  of  costs,  by  Mr.  J'a/mrr,  will  also  be 
found  a  valuable  acquisition  to  the  profession,  as  containing  a  full  collection  of  bills  of 
costs,  ac'ciivately  drawn,  and  methodically  arranged,  by  Aviiicli  tlio  practiscr  may  not  only 
know  what  charges  to  make  for  his  business,  but  may  see  before-hand  in  what  order  It  is  to 
be  conducted.  See  also  Mr.  Jicames'fi  Summary  of  the  doctrine  of  courts  of  Ivpiity  with  re- 
spect to  costs,  which  he  has  very  ably  deduced  from  the  leading  cases  on  the  subject. 
[Fndenrk  C.  Brighlbj,  Esq.,  of  Philadelpliia,  has  also  laid  the  profession  under  obligations 
to  him  fur  an  excellent  treatise  on  the  Law  of  Costs  in  Pennsylrania,  published  in  1847.] 

(b)  2  Inst.  288.     Hardr.  152.  (c)   2  Inst.  288. 

Id)  Gill*.  Eq.  Rep.  195.  {«)  9  East.  298.     1  Chit.  Rep.  137,  (a). 

\f)   10  Co.  116,  a.  {g)  2  Bac.  Abr.  148.     Ante^  870. 

(h)   lOCo.  116,  a.    2  Inst.  289.    Cowp.  368.       (/)  .-!«/<■,  89.3. 

(A-)  Cro.  Car.  5G0.  1  Rol.  Abr.  574.  Skin.  30;J,  ;i«7.  Comb.  224.  12  Mod.  46.  S.  C. 
Carth.  230.  I  Salk.  206.  Comb.  440.  5  Mod.  355.  S.C.  1  Ld.  Raym.  172.  Willes,  440. 
Say.  Costs,  11.     1  H.  Blac.  10.     7  Durnf.  <fe  East,  207. 

(art)  And',  870.  But  costs  have  been  allowed,  on  an  interlocutory  proceeding,  in  a  writ 
of  entry.     9  Moore,  745.     2  Bing.  387,  S.  C. 

{bb)  2  Hen.  IV.  17.     9  Hen.  VI.  66,  b.    10  Co.  IIC,  b.     2  lust.  289.     Ante,  870. 

\cc)  Moore,  915.     Noy,  136.     Hardr.  152. 


Cj^Q  OF  COSTS. 

of  the  hundred, (tZ)  upon  the  1  &  2  Ph.  &  3f.  c.  12 ;  nor  to  wi'its  of  scire 
facias,  founded  on  the  statute  Westm.  2,  c.  45  ;(e)  nor  to  cases  where  the 
crown  is  the  prosecutor,  as  in  prohibitio7i,{f)  mandamus,  or  quo  uuirranto. 
Nor  does  this  statute  extend  to  popular  actions,  where  the  whole  or  part 
of  a  penalty  is  given  by  statute  to  a  common  informer ;((/)  as  upon  the  5 
^liz.  c.  4,  §  31,  for  exercising  a  trade,  without  having  served  an  appren- 
ticeship; or  upon  the  statute  of  usury,  12  Ami.  stat.  2.  c.  16.  In  these 
and  such  like  cases  therefore,  the  plaintiff  is  not  entitled  to  costs,  unless 
they  are  expressly  given  him  by  the  statute;  but  wherever  they  are  so 
given,  he  is  of  course  entitled  to  them. 

When  single  damages  are  given  by  a  statute,  subsequent  to  the  statute 
of  Gloucester,  in  a  new  case  wherein  no  damages  were  previously  recover- 
able, it  has  been  doubted  whether  the  plaintiff  shall  recover  costs,  if  they 
are  not  mentioned  in  the  statute.  The  rule  in  PilfolcTs  case(A)  is,  that  he 
shall  not :  and  accordingly  it  is  holden,  that  he  is  not  entitled  to  costs  in 
quare  impcclit,{t)  wherein  damages  are  given  by  the  statute  of  Westm.  2. 
(13  Edic.  I.)  c.  5,  §  3.  But  the  rule  in  Pilf old's  case  is  contradicted  by 
lord  Coke  himself  :(yt)  who  says,  that  "tliis  clause  (respecting  the  statute 
of  Grhucesters  holding  place,  in  all  cases  where  a  man  recovers  damages,) 
doth  extend  to  give  costs,  where  damages  are  given  to  any  demandant  or 
plaintiff  in  any  action,  by  any  statute  made  after  this  parliament:"  And 
the  rule  has  been  since  narrowed,  by  several  modern  decisions ;  from  whence 
it  may  be  collected,  that  the  plaintiff  is  entitled  to  costs,  in  all  cases  where 
single  damages  are  given  by  statute  to  the  party  grieved,{T)  although  costs 
are  not  particularly  mentioned  in  the  statute. 

In  several  of  the  foregoing  cases,  wherein  costs  were  not  recoverable  by 
the  plaintiff  at  common  law,  they  are  expressly  given  him  by  the  statute 
8  &  9  W.  III.  c.  11,  §  3,  by  which  it  is  enacted,  that  '4n  all  ac- 
[  *947  ]  tions  of  *waste,  and  actions  of  debt  upon  the  statute  for  not  set- 
ting forth  tithes,  wherein  the  single  value  or  damage  found  by 
the  Jury  shall  not  exceed  the  sum  of  twenty  nobles,  and  in  all  suits  upon 
any  writ  or  writs  of  scire  facias,  and  suits  upon  prohibitions,  the  plaintiff 
obtaining  judgment,  or  any  award  of  execution,  after  plea  pleaded  or  de- 
murrer joined  therein,  shall  likewise  recover  his  costs  of  suit ;  and  if  the 
plaintiff  shall  become  nonsuit,  or  suffer  a  discontinuance,  or  a  verdict 
shall  pass  against  him,  the  defendant  shall  recover  his  costs,  and  have 
execution  for  the  same  by  capias  ad  satisfaciendum,  fieri  facias  or  elegit;'* 
with  a  p2'oviso,{(()  that  nothing  therein  contained  shall  be  construed  to 
alter  the  laws  in  being  as  to  executors  or  administrators,  in  such  cases 
where  they  were  not  then  liable  to  the  payment  of  costs  of  suit. 

In  an  action  of  debt  for  the  penlaty.  of  the  statute  2  &  3  EdAO.  VI.  c.  13> 
I  1,  for  not  setting  out  tithes,  with  a  count  for  the  single  value,  the  parties, 

{d)  2  Inst.  289.     Dyer,  Ml;  but  see  Cro.  Car.  5&0.     1  Rol.  Abr.  574. 

(c)  ^«<e,  870.     3Bur.  IVai.  (/)  Comb.  20.     6  Biirn.  &  Cres.  538. 

(V)  1  Rol.  Abr.  514.  1  Vent.  133.  Carth.  231.  1  Salk.  206.  Comb.  449.  5  Mod.  355. 
S.  C.  1  Ld.  Raym.  172.  Cas.  Pr.  C.  P.  87.  Barnes,  124.  S.  C.  Cowp.  36G.  1  H.  Blac.  10. 
Bui.  Ni.  Pri.  333. 

(A)  10  Co.  116,  a. 

(0  2  Hea.  lY.  17.  27  Hen.  VI.  10.  10  Co.  116,  a.  2  Inst.  289,  362.  Barnes,  140.  3 
Bing.  404;  and  see  Cro.  Car.  560.     Carth.  231.     Cowp.  367,  8.     -4«^(>,  870. 

(k)   2  Inst  28-9. 

(/)  2  Wils.  91.  2  Ken.  474.  S.  C.  Barnes,  151.  -S.  C.  3  Bur.  1723.  Say.  Costs,  10.  S.  C. 
1  Durnf.  &  East,  71.     6  Durnf.  &  East,  355.     7  Durnf.  &  East,  2G7 ;  but  see  Cowp.  367,  8> 

(a)  ^5;  and  see  1  Str.  188.     3  Eastj  202. 
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after  a  demurrer  to  the  declaration,  submitted  to  arbitration,  and  the  arbi- 
trator awarded  the  single  value  to  be  less  than  twenty  nobles  (G^.  13s.  4d. ;) 
the  court  held,  that  the  plaintiff  was  not  entitled  to  costs  on  the  counts  for 
the  penalty,  under  the  statute  8  k  9  W.  III.  c.  11,  the  value  not  having 
been  found  by  a  jury:  but  they  allowed  him  to  have  costs  taxed  on  the 
count  for  the  single  value. (A)  And  full  costs  were  allowed,  in  an  action 
on  the  statute  of  JSdw.  VI.  for  treble  the  value  of  tithes  not  set  out,  where 
there  was  a  verdict  for  the  plaintiff,  subject  to  a  reference,  and  the  arbi- 
tor  directed  a  verdict  to  be  entered  for  Ws.  treble  value. (r)  The  plaintiff, 
however,  is  only  entitled  to  costs  in  such  an  action,  ])y  the  statute  8  &  9 
W.  III.  c.  11,  §  3,  after  plea  pleaded,  or  demurrer  joined. (cZ) 

When  a  scire  facias  is  not  an  original,  distinct  and  independent  pro- 
ceeding, but  connected  with  and  forming  a  part  of  the  proceedings  in 
another  action,  the  plaintiff,  it  seems,  is  entitled  to  costs  thereon,  as  a  part 
of  the  general  expenses  of  the  suit,  by  an  equitable  construction  of  the 
statute  of  Gloucester ;  as  upon  a  scire  facias  ad  audiendum  errores,  or 
when  a  scire  facias  is  brought  on  the  statute  8  &  0  W.  III.  c.  11,  §  6,  for 
assessing  damages  upon  the  death  of  a  plaintiff  or  defendant,  after  inter- 
locutory and  before  final  judgment.  And,  after  judgment  by  default  in 
debt  on  bond  to  secure  an  annuity,  payable  quarterly,  and  scire  facias 
thereon,  suggesting  a  breach  in  non-payment  of  a  quarter's  arrears,  and 
damages  assessed  to  that  amount  on  the  statute  8  &  0  AV.  III.  c.  11,  §  8, 
the  court  of  King's  Bench  held,  that  the  plaintiff  was  entitled  to  his  costs 
on  the  latter  section,  which  directs  a  stay  of  proceedings,  on  payment  of 
future  damages,  costs  and  charges,  toties  quoties,  though  the  third  section 
only  gives  costs  in  scire  facias,  after  plea  or  demurrer. (e)  In  the  King's 
Bench,  the  plaintiff  must  pay  costs,  on  quashing  his  own  writ  of  scire 
facias,  after  the  defendant  has  appeared  thereto :(/)  But,  in  the  Common 
Pleas,  the  plaintiff  may  move  to  quash  his  own  writ,  without 
paying  costs,  at  any  time  *before  the  defendant  has  pleaded ;(«)  [  *948  ]J 
nor  are  any  costs  payable  on  its  being  quashed  after  a  plea  in 
abatement  :(66)  And  the  statute  8  &  9  W.  III.  c.  11,  §  3,  does  not  extend 
to  a  scire  facias  to  repeal  a  patent,  prosecuted  in  the  name  of  the  king.((?c) 

On  a  j^rohibitioH  being  granted  to  the  ecclesiastical  court,  in  a  suit  for 
tithes,  it  is  enacted  by  the  statute  2  &  3  Udw.  VI.  c.  13,  §  14,  "that  in 
case  the  suggestion  be  not  proved  true,  by  two  honest  and  sufficient  wit- 
nesses at  the  least,  in  the  court  where  the  prohibition  shall  be  granted,  within 
six  months  next  after  it  is  so  granted  and  awarded,  then  the  party  who  is 
hindered  of  his  suit  in  the  ecclesiastical  court  by  such  prohibition,  shall  upon 
his  request  and  suit,  -without  delay,  have  a  consultation  grante<l  in  the  same 
case,  in  the  court  where  the  prohibition  was  granted;  and  shall  also  recover 
double  costs  and  damages,  against  the  party  that  pursued  the  jjrohibition,  to 
be  assigned  or  assessed  by  the  court  where  the  consultation  shall  bo  granted." 
This  act  has  been  construed  to  extend  to  prohibitions  in  suits  for  small  tithes, 
as  well  as  great  :((Ztf)  and  the  six  months  allowed  for  proving  the  sugges- 
tion, are  to  be  reckoned  by  calendar,  not  by  lunar  mouths. ((/ti)    But  the  act 

(6)  1  II.  Blac.  107;  and  sec  Barnes,  150. 

(c)  2  Chit.  Rep.  155.  (d)   1  Ring.  182.     1  Moore,  602,  S.  G. 

U)  11  East,  387;  and  see  1  Man.  k  Ryl.  490,  91,  (a).  (/)   1  Barn.  &  Aid.  486. 

(a)  Cas.  Pr.  C.  P.  74,  109.     Pr.  Rcr.  378,  418.     Barnos,  431  ;  and  sec  1  Str.  638. 
(bh)   1  Str.  038;  and  see  2  Wms.  Saund.  5  Ed.  72.  w.  (cc)  7  Durnf.  &  East,  367. 

(dd)  2  Ld.  Kaym.  1172.     2  Salk.  554,  S.  C. 
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only  applies  to  cases  where  tlie  party,  who  is  hindered  of  his  suit  in  the 
ecclesiastical  court  by  the  prohibition,  acquiesces  in  it :  and  then  the  party 
obtaining  it  must,  within  six  calendar  months,  verify  his  suggestion,  by  the 
depositions  of  two  witnesses,  in  the  court  which  granted  the  prohibition ; 
otherwise  the  party  hindered  shall  have  a  consultation,  and  double  costs  and 
damages  :  and  therefore,  where  a  plaintiff  is  put  to  declare  in  prohibition, 
and  nonsuited  at  the  assizes,  the  defendant  is  only  entitled  to  his  single 
costs,  under  the  statute  8  &  9  W.  III.  c.  11,  §  3,  and  not  to  double  costs, 
under  the  2  &  3  Edw.  VI.  c.  13,  §  14. (e)  It  has  been  doubted,  whether  the 
writ  of  consultation  can  now  be  granted  on  the  latter  statute  ;(/)  and  if  the 
six  months  relate  to  the  trial  only,  it  must  be  understood  with  some  latitude, 
as  in  the  case  of  suits  in  the  northe^ni  counties,  or  of  prohibitions  issuing  in 
Trinity  terni.((/) 

The  rule  as  to  costs  in  prohibition,  on  the  statute  8  &  9  W.  III.  c.  11,  is, 
that  the  plaintiff,  succeeding  after  plea  pleaded  or  demurrer  joined,  ought  to 
have  his  costs  from  the  time  of  the  suggestion,  or  first  motion  for  a  prohi- 
bition, and  all  costs  incident  and  subsequent  thereto. (7i)  And  where  the 
defendant  pleaded  nothing  to  the  merits,  but  only  that  he  did  not  proceed 
in  the  spiritual  court  after  the  prohibition,  the  court  ordered  the  defendant 
to  pay  the  plaintiff's  costs  of  the  proceedings  in  prohibition. (?')  When  the 
defendant  by  prohibition  lets  judgment  go  by  default,  the  plaintiff  is  enti- 
tled, by  the  common  law,  to  a  writ  to  inquire  of  his  damages, 
[  *949  ]  *for  the  contempt  in  proceeding  after  the  prohibition  delivered  ; 
and  of  consequence,  by  the  statute  of  Gloucester,  to  his  costs.[a) 
In  this  case,  however,  the  plaintiff  is  only  entitled  to  costs  from  the  time 
that  the  rule  for  a  prohibition  was  made  absolute,  as  the  defendant  could 
not  possibly  be  in  contempt  before  :(5)  And  where  the  plaintiff  was  nonsuited, 
it  was  holden  that  the  defendant  ought  only  to  have  the  costs  of  the  nonsuit, 
and  not  what  were  incurred  by  opposing  the  rule  to  show  cause  why  the 
writ  of  prohibition  should  not  be  granted,  (c)  If  judgment  be  given  for  the 
plaintiff,  as  to  part  of  what  is  in  issue,  he  is  entitled  to  costs,  although  a  con- 
sultation be  granted  as  to  the  residue  \[d)  And  in  like  manner,  if  the  defend- 
ant prevail  as  io  part,  he  is  entitled  to  costs,  (ee)  But  it  seems  that  if  the 
defendant  succeed  upon  demurrer,  he  is  not  entitled  to  costs  ;{ff)  this  being 
a  casus  omissus  out  of  the  statute.  So,  where  the  judgment  on  demurrer 
to  a  declaration  in  prohibition  was,  that  a  writ  of  prohibition  should  issue, 
as  to  proceeding  on  part  of  the  matters  contained  in  the  libel,  with  a  view 
to  a  particular  object,  and  a  writ  of  consultation  as  to  proceeding  upon  them 
for  any  other  purpose,  and  as  to  all  other  matters  in  the  libel ;  the  court  of 
King's  Bench  held,  that  this  Avas  not  a  case  within  the  statute. (^(7)  There 
is  proviso  in  the  statute,(/iA)  that  it  shall  not  extend  to  executors  or  admin- 
istrators ;  and  hence  it  has  been  determined,  that  in  prohibition  they  are 
not  liable  to  the  payment  of  costs. (n) 

On  moving  for  a  mandamus,  or  information  in  nature  oi  d^quo  wajranto, 

(e)  15  East,  574. 

(/)  Salter  v.  Greemva^j,  T.  22  Geo.  III.  K.  B.  (ff)  Id. ppr  Bidler,  J. 

(A)  Cas.  Pr.  0.  P.  11.     1  Str.  82.     2  Str.  1062.  (i)  Barnes,  148. 

(a)  Cas.  Pr.  C.  P.  20.  (b)  Id.  21. 

(c)  Say.  Costs,  137.  (d)  2  Str.  1062,  3. 

(ee)  Barnes,  138,  9. 

(/)  Bri/mer  ^  Aihjns,  H.  22  Geo.  III.  C.  P. 

(ffff)  6  Barn.  &  Cres.  538.  (hh)  §  5. 

(»)  Cas.  Pr.  C.  P.  158.     Pr.  Reg.  118.     Barnes,  127,  129.     S.  C.  3  East,  202. 
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a  rule  is  either  granted  or  refused  in  the  first  instance  ;[a]  and  if  a  rule  to 
show  cause  ])e  granted,  it  is  either  made  absolute  or  discharged :  In  the  latter 
case,  the  court  will  discharge  it  with  or  without  costs,  according  to  circum- 
stances.(/f)  But  on  showing  cause  against  a  rule  for  information  in  nature 
of  a  quo  zvarranto,  the  court  under  particular  circumstances,  sxifl'ered  a  dis- 
claimer to  be  entered  by  the  defendant,  without  costs. (/)  If  the  rule  be 
made  absolute,  a  mandamus  issues,  Avhich  should  regularly  be  returned  ;  or 
an  information  is  filed  by  the  master  of  the  crown  olhce,  in  nature  of  a  quo 
warranto. 

As  a  plaintiff,  at  common  law,  might  have  recovered  damages  in  an  action 
upon  the  case  for  a  false  return  to  a  mandamus,  he  is  now  entitled  to  costs, 
when  he  succeeds  in  such  action,  by  the  statute  of  Gloucester  ;  and  when  he 
fails  therein,  the  defendant  has  a  right  to  costs,  under  the  4  Jac.  I.  c.  3.(w) 
And,  by  the  statute  9  7Vnn.  c.  20,  §  1,  2,  after  reciting  that  divers  persons 
who  had  a  right  to  the  offices  of  mayors,  bailiffs,  portreeves,  and  other  offices 
within  cities,  towns  corporate,  borouglis  and  places,  within  that  part  of 
Great  Britain  called  England  and  Wales,  or  to  be  burgesses 
*or  freemen  of  such  cities,  &;c.,  have  either  been  illegally  turned  [  *950  ] 
out  of  the  same,  or  have  been  refused  to  be  admitted  thereto,  hav- 
ing in  many  of  the  said  cases  no  other  remedy  to  procure  themselves  to  be 
respectively  admitted,  or  restored  to  their  said  offices  or  franchises  of  being 
burgesses  or  freemen,  than  by  writs  of  mandamus,  the  proceedings  on 
which  are  very  dilatory  and  expensive  ;  it  is  enacted,  that  "  as  often  as,  in 
any  of  the  cases  aforesaid,  any  writ  of  mandamus  shall  issue  out  of  the 
Queen's  Bench,  the  courts  of  sessions  of  counties  palatine,  or  any  of  the 
courts  of  grand  sessions  in  Wales,  and  a  return  shall  be  made  thereunto,  it 
shall  and  may  be  lawful  to  and  for  the  person  or  persons  suing  or  prosecut- 
ing sucli  Avrit  of  mandamus,  to  plead  to,  or  traverse  all  or  any  the  material 
facts  contained  Avithin  the  said  return  ;  to  which  the  person  or  persons 
making  such  return  shall  reply,  take  issue,  or  demur;  and  such  further 
proceedings,  and  in  such  manner,  shall  be  had  therein,  for  the  determina- 
tion thereof,  as  might  have  been  had  if  the  person  or  persons  suing  such  writ, 
had  brought  his  or  their  action  on  the  case  for  a  false  return ;  and  if  any 
issue  sliall  be  joined  on  such  proceedings,  the  person  or  persons  suing  such 
writ  shall  and  may  try  the  same,  in  such  place  as  an  issue  joined  in  such 
action  on  the  case  should  or  might  have  been  tried :  and  in  case  a  verdict 
shall  be  found  for  the  person  or  persons  suing  such  writ,  or  judgment  given 
for  him  or  them  upon  a  demurrer,  or  by  nil  elicit,  or  for  want  of  a  replica- 
tion or  other  pleading,  he  or  they  shall  recover  his  or  their  damages  and 
costs,  in  such  manner  as  he  or  they  might  have  done  in  such  action  on  the 
case  as  aforesaid  ;  such  costs  and  damages  to  be  levied  by  capias  ad  satis- 
faciendum, fieri  facias,  or  elegit;  and  a  peremptory  writ  of  mandamus 
shall  be  granted  without  delay,  for  him  or  them  for  whom  judgment  shall 
be  given,  as  might  have  been,  if  such  return  had  been  adjudged  insufficient ; 
and  in  case  judgment  shall  be  given  for  the  person  or  persons  making  such 

(Ic)  3  Htir.  im.-i.     1  Durnf.  k  East,  396,  405,  on  a  mandamus;  2  Str.   1039.     2  Bur.  780. 
4  Bur.  r.tG;5,  on  a  quo  warranto. 
(1)  2  Chit.  Rep.  366. 
(m)  Hul.  Costs,  2  Ed.  325. 

[a]  See  Com.  v.  Jones,  2  Jones,  Pcnn.  Rep.  3G5.    Per  Gibson,  Ch.  J.  p.  372.     Murphy  t. 
Farmer's  Bank,  8  Harris,  420. 
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return  to  such  writ,  lie  or  they  shall  recover  his  or  their  costs  of  suit,  to  be 
levied  in  manner  aforesaid." 

But  no  provision  being  made  for  costs  by  this  statute,  when  the  writ  is 
obeyed,  the  statute  12  Geo.  III.  c.  21,  after  reciting,  that  although  a  writ  of 
mandamus,  to  admit  any  person  to  the  franchise  of  being  a  citizen,  burgess 
or  freeman  of  any  city,  town  corporate,  borough,  cinque  port,  or  place 
within  England  or  Wales,  be  obeyed,  the  person  applying  for  the  same  is 
nevertheless  put  to  great  trouble,  delay  and  expense  ;  and  that  by  the  laws 
in  being,  in  many  cases,  no  provision  is  made  for  giving  costs  to  the  party 
suing  out  any  such  writ,  when  the  same  is  obeyed:  enacts,  that  "where 
any  person  shall  be  entitled  to  be  admitted  a  citizen,  burgess  or  freeman, 
of  any  such  city,  &;c.  and  shall  apply  to  the  mayor  or  other  person,  officer 
or  officers,  in  such  city,  &c.  who  have  or  hath  authority  to  admit  citizens, 
burgesses  and  freemen  therein,  to  be  admitted  a  citizen,  burgess  or  free- 
man thereof;  and  shall  give  notice,  specifying  the  nature  of  his  claim,  to 
such  mayor  or  other  officer  or  officers,  that  if  he  or  they  shall  not  so  ad- 
mit such  person  a  citizen,  burgess  or  freeman,  within  one  month 
[  *951  ]  from  the  time  of  such  notice,  the  court  of  *King's  Bench  will  be 
applied  to,  for  a  writ  of  manda^nus  to  compel  such  admission ; 
and  if  such  mayor,  or  other  officer  or  officers  shall,  after  such  notice,  re- 
fuse or  neglect  to  admit  such  person,  and  a  writ  of  mandamus  shall  after- 
wards issue,  to  compel  such  mayor,  or  other  officer  or  officers,  to  make  such 
admission,  and,  in  obedience  to  such  writ,  such  person  shall  be  admitted 
by  the  said  mayor,  or  other  officer  or  officers,  a  citizen,  &c.  of  such 
city,  &c.  then  such  person  shall  (unless  the  court  shall  see  just  cause  to  the 
contrary,)  obtain  and  receive  from  the  said  mayor,  or  other  officer  or  offi- 
cers, so  neglecting  or  refusing  as  aforesaid,  all  the  costs  to  which  he  shall 
have  been  put,  in  applying  for,  obtaining  and  serving  such  writ  of  manda- 
mus, and  enforcing  the  same,  by  a  rule  to  be  made  by  the  court  out  of 
which  such  writ  shall  issue,  for  the  payment  thereof,  together  with  the 
costs  of  applying  for,  obtaining  and  enforcing  the  said  rule ;  and  if  the 
rule  so  to  be  made,  shall  not  be  obeyed,  then  the  same  shall  be  enforced, 
in  such  manner  as  other  rules  made  by  the  said  court  are  or  may  be  en- 
forced by  law." 

Before  the  exhibiting  of  an  information  in  nature  of  a  quo  warranto, 
the  relator  ought  to  enter  into  a  recognizance  in  20Z.  to  prosecute  the  same 
with  effect,  &c.  pursuant  to  the  statute  4  &  5  TT.  tf  J/,  c.  18,  §  2. (a)  And 
if  he  do  not  proceed  to  trial  within  a  year  after  issue  joined,  the  defend- 
ant is  entitled  to  costs,  to  the  extent  of  such  recognizance.(5)  It  is  also 
enacted,  by  the  statute  9  Ann.  c.  20,  §  5,  that  "in  case  any  person  or  per- 
sons, against  whom  any  information  or  informations  in  the  nature  of  a 
quo  warranto  shall  in  any  of  the  said  cases"  (which  have  been  already 
mentioned,  in  treating  of  the  costs  on  a  writ  of  mandamus, ){c)  "be  ex- 
hibited in  any  of  the  said  courts  of  Queen's  Bench,  &c.  shall  be  found  or 
adjudged  guilty  of  an  usurpation  or  intrusion  into,  or  unlawfully  holding 
and  executing  any  of  the  said  offices  or  franchises,  it  shall  and  may  be 
lawful  to  and  for  the  said  courts  respectively,  as  well  to  give  judgment  of 
ouster  against  such  person  or  persons,  of  and  from  any  of  the  said  offices 
or  franchises,  as  to  fine  such  person  or  pei'sons  respectively,  for  his  or  her 

(a)  1  Salk.  3T6.     Garth.  503,  S.  C.  [h)  Cas.  temp.  Ilardw.  211.     2  Str.  1042. 

(c)  Ante,  949,  50, 
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usurping,  &c.  any  of  the  said  offices  or  francliiaeB ;  and  also  to  jrive  judg- 
ment, that  the  rehitor  or  relators  in  such  iiii'onnatioii  named,  shall  recover 
his  or  their  costs  of  such  prosecution  :  and  if  judgment  shall  be  given  for 
the  defendant  or  defendants  in  such  information,  he  or  they  for  whom 
such  judgment  shall  be  given,  shall  recover  his  or  their  costs  therein  ex- 
pended, against  such  relator  or  relators ;  such  costs  to  be  levied  in  manner 
aforesaid." 

The  statute  is  confined  to  corporate  offices  :((?)  And  therefore,  upon  a 
quo  warranto  information,  for  usurping  the  office  of  bailiff  (he  being  the 
returning  officer)  of  a  borough  sending  burgesses  to  parliament,  but  not  a 
town  corporate,  judgment  having  been  given  for  the  crown,  the 
court  *held,  that  the  relator  was  not  entitled  to  costs  by  the  above  [  *052  ] 
statute. (f/)  But,  in  the  cases  to  whicli  it  applies,  if  any  one  of 
several  issues  on  a  ejuo  warranto  information  be  found  for  the  prosecutor, 
upon  which  judgment  of  ouster  is  given,  he  is  entitled  to  costs  on  all  the 
issues. (^>)  The  prosecutor  of  an  information  in  nature  of  a  quo  warranto 
shall  pay  costs  on  this  statute,  for  not  proceeding  to  trial  according  to 
notice. (c)  And  a  defendant  in  execution  for  the  contempt,  and  for  costs  on 
a  quo  warranto  information,  is  entitled  to  be  discharged  under  the  lord's 
act.(c?(/)  Lastly,  it  is  observable,  that  by  the  statute  o2  Geo.  III.  c.  58, 
which  gives  the  defendant  a  right  to  plead  the  statute  of  limitations,  &e. 
to  an  information  in  nature  of  a  quo  u'arranto^{e)  "if,  upon  the  trial  of 
such  information,  the  issue  joined  upon  the  plea  aforesaid  shall  be  found 
for  the  defendant  or  defendants,  or  any  of  them,  he  or  they  shall  be  en- 
titled to  judgment,  and  to  such  and  the  like  costs,  as  he  or  they  would  by 
law  have  beei\  entitled  to,  if  a  verdict  and  judgment  had  been  given  for 
him  or  them,  ujion  the  merits  of  his  or  their  title.  Provided  always,  that 
in  every  such  case,  the  prosecutor  of  such  information  may  reply  to  such 
plea,  any  forfeiture,  surrender  or  avoidance  by  the  defendant,  of  such  office 
or  franchise,  happening  within  six  years  before  the  exhibition  of  such  in- 
formation ;  whereon  the  defendant  may  take  issue,  and  shall  be  entitled  to 
costs  in  manner  aforesaid." 

The  plaintiff's  general  right  to  costs  being  settled  and  established  as 
before  mentioned,  upon  the  footing  of  the  statute  of  Gloucester,  has  been 
since  altered,  restrained,  and  modified,  by  subsequent  statutes.  The  first 
statute  that  restrained  the  plaintiff's  right  to  costs,  was  the  43  J^Hz.  c.  6, 
(extended  to  Wales,  and  the  counties  jialatine,  by  the  11  k  12  W.  III. 
c.  Jt,  ^  1 :)  by  which  it  is  enacted,  that  "if,  in  any  personal  action  to  be 
brought  in  any  of  her  majesty's  courts  of  Wcstniinstcr,  not  being  for  any 
title  or  interest  of  lands,  nor  concerning  the  freehold  or  inheritance  of 
any  lands,  nor  for  any  battery,  it  shall  appear  to  the  judges  of  the  same 
court,  and  be  so  signified  by  the  justices  before  whom  the  same  shall 
be  tried,  that  the  debt  or  damages  to  be  recovered  therein  shall  not 
amount  to  the  sum  of  forti/  shillings  ;  that  in  every  such  case  tlie  judges 
or  justices  before  whom  such  action  shall  be  pursued,  shall  not  award  to 
the  plaintiff  any  more  costs  than  the  sum  of  the  debt  or  damages  so  re- 
covered shall  amount  to,  but  less  at  their  discretion."     The  intention  of 

((/)   1  Bur.  402.     1  Blac.  Rep.  93.     S.  C.  5  Durnf.  &  Ea.st,  375.     1   Ham.  &  Crcs.  237.     2 
Dowl.  &  K\\.  341,  S.  C;  and  sec  9  East,  469.     Anlf,  65G,  7. 
(a)  5  Hani,  k  ('rc.«.  610.     8  Dowl.  &  Rvl.  393,  S.  C. 

{b)   1  Durnf.  k  Eiiat,  453.  '       (c)   1  Str.  33.     Say.  Rep.  130.     Anle,  758,  9. 

(fid)  4  Durnf.  &  East,  809.  («)  Ante,  656,  7. 
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this  statute  was  to  confine  trifling  actions  to  inferior  courts  ;(/)  and  a 
certificate  may  be  granted  upon  it,  at  any  time  after  the  trial  of  the 
cause.  (^)  The  first  instance  of  a  certificate  being  granted  upon  this 
statute,  was  in  the  case  of  White  v.  Smith,  E.  17  Geo.  II. ;  wherein 
Willes,  Ch.  J.,  certified  in  an  action  for  taking  sand  :(/i)  since 
[  *953  ]  which  time,  there  have  been  *many  instances  of  such  certifi- 
cates. (a«)  When  a  statute  prohibits  an  act,  and  gives  damages 
for  the  viohition,  with  costs  of  suit,  it  does  not  take  away  the  judge's 
power  to  certify,  under  43  Uliz.  c.  6,  that  the  damages  are  less  than 
forty  shillings  :{b)  And  accordingly,  a  judge's  certificate  upon  that  statute, 
is  sufficient  to  deprive  a  plaintiff'  of  his  right  of  costs,  notwithstanding  the 
action  be  brought  on  stat.  11  Geo.  II.  c.  19,  §  19,  by  which,  in  case  the 
plaintiff"  obtain  a  verdict,  he  is  entitled  to  full  costs. (<?)  The  judge  may 
certify  upon  the  43  J^liz.  though  there  be  pleas  of  justification. (t^)  And  a 
certificate  may  be  granted  upon  this  statute,  in  an  action  on  the  case  for 
an  injury  done  to  the  plaintiff's  right  of  common,  by  digging  turves  ;(e)  or 
in  an  action  of  assault,  battery  and  imprisonment,  if  not  actual  battery  be 
proved  :(^)  and  even  if  a  battery  be  proved,  this  will  not  prevent  the  judge 
from  certifying  with  respect  to  the  imprisonment,  under  the  43  ^liz.  ;  and 
though  he  cannot  certify  as  to  the  battery,  yet  the  plaintiff  will  not  be 
entitled  to  full  costs  for  that,  unless  the  judge  certify  under  the  22  &  23 
Car.  II.  c.  ^-{gg)  So,  in  an  action  of  assault  and  battery,  with  a  separate 
count  for  false  imprisonment,  where  the  verdict  was  for  one  shilling  da- 
mages, and  the  judge  certified  under  the  43  Eliz.  the  court  of  Common  Pleas 
refused  to  allow  the  plaintiff  his  costs. (7i7i)  And  where  the  plaintiff  re- 
covered five  shillings  damages,  in  an  action  of  trespass  vi  et  arniis  for 
taking  his  cart,  and  the  judge  certified  under  the  statute  43  JlJliz.  c.  6,  the 
court  of  Common  Pleas  would  not  refer  it  to  the  prothonotary,  to  tax  the 
plaintiff  his  costs ;  although  the  cause  of  action  arose  within  the  jurisdic- 
tion of  an  inferior  court,  empowered  to  hold  pleas  of  any  suit  not  exceed- 
ing fifty  shillings. (^')  But  where,  in  an  action  of  tresjMss  for  breaking  and 
entering  the  plaintiff's  close,  and  digging  a  ditch,  and  cutting  down  a  tree, 
with  a  count  on  an  asportavit,  the  defendant  pleaded  not  guilty,  and 
liherum  tenementum,  upon  which  the  plaintiff  took  issue :  and  the  material 
question  on  the  trial  was,  whether  the  tree  grew  on  the  plaintiff's  or  the  de- 
fendant's ground ;  the  jury  having  found  a  verdict  for  the  plaintiff,  with 
thirty-seven  shillings  damages,  the  value  of  the  tree,  and  the  judge  certified 
under  the  43  Eliz. ;  the  court  held,  that  the  plaintiff  was  notwithstanding 
entitled  to  his  full  costs ;  for  upon  this  record,  the  freehold  must  necessarily 
have  come  in  question,  and  (which  was  considered  as  a  conclusive  criterion 
in  cases  of  this  sort,)  the  action  was  one  which  could  not  have  been  tried 
in  an  inferior  court.  (Z?)  If  there  be  a  certificate  upon  this  statute,  the 
plaintiff,  we  have  seen,(?)  shall  not  have  the  costs  of  any  plea  pleaded  with 

(/)  Gilb.  Eq.  Rep.  196.     Gilb.  C.  P.  261,  2. 

{g)  Say.  Costs,  18.     3  Durnf.  &  East,  38,  {d).     5  Barn.  &  Aid.  536. 

(A)  2  Str.  1232.     1  Wils.  93.     S.  0.  3  Wils.  325. 

(aa)  Same  cases,  1  Ken.  245.     Say.  Rep.  250.     S.  C.  2  Wils.  258.    3  Durnf.  &  East,  37. 

{b)   1  Taunt.  400. 

(c)  5  Barn.  &  Aid.  796.     1  Dowl.  &  Ryl.  413,  S.  C. 

{d)  1  Wils.  93,  4.     Broadbent  x.Woodhead;   York  Lent  Ass.  1794,  cor.  Heath,  J. 

(e)  8  East,  294.  {ff)   1  New  Rep.  C.  P.  255. 

[gg)  2  New  Rep.  C.  P.  471.  (M)  2  Bing.  333.     9  Moore,  628,  S.  C. 

(i)  8  Moore,  450.  [k)  9  Price,  314. 

{I)  Ante,  659. 
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leave  of  the  court :  although  the  issue  tliercupon  joined  be  found 

for  him,  and  the  judge  have  *not  certified  that  the  defenihmt  had   [  *954  ] 

a  probable  cause  for  pleading  the  matter  therein  pleaded. 

As  the  judges,  however,  were  for  a  long  time  unwilling  to  certify  upon 
this  statute,  thifiking  it  hard  to  deprive  a  plaintiff'  of  his  right  to  costs, 
merely  because  he  had  resorted  to  a  superior  court,  when  perhaps  he  could 
not  have  obtained  justice  in  an  inferior  one,  the  legislature  was  obliged  to 
interpose  its  authority,  still  further  to  guard  against  trifling  and  vexatious 
actions.  Thus,  by  the  3  Jac.  I.  c.  15,  §  4,  it  is  enacted,  that  "if  in  any 
action  of  dcht^  or  action  upon  the  case  upon  an  assumjysit  for  the  recovery 
of  any  debt,  to  be  sued  or  prosecuted  against  any  citizen  and  freeman  of 
the  city  of  London,  or  any  otlier  person,  being  a  victualler,  tradesman  or 
labouring  man,  inhabiting  within  the  said  city  or  the  liberties  thereof,  in 
any  of  the  King's  courts  at  Wcstniinster,  or  elsewhere  out  of  the  court  of 
requests  for  the  same  city,  it  shall  appear  to  the  judge  or  judges  of  the 
court  where  such  action  shall  be  sued  or  prosecuted,  that  the  debt  to  be 
recovered  by  the  plaintiff"  shall  not  amount  to  the  sum  of  forty  shillings, 
and  the  defendant  shall  duly  prove,  either  by  sufficient  testimony  or  his 
own  oath,  that  at  the  time  of  commencing  such  action,  the  defendant  was 
inhabiting  and  resident  in  the  city  of  London  or  the  liberties  thereof,  the 
said  judge  or  judges  shall  not  allow  to  the  plaintiff'  any  costs  of  suit,  but 
shall  award  the  plaintiff"  to  pay  so  much  ordinary  costs  to  the  defendant, 
as  the  defendant  shall  justly  prove,  before  the  said  judge  or  judges,  it  hath 
truly  cost  him  in  defence  of  the  suit." 

The  jurisdiction  of  the  court  of  requests  for  London  was  extended,  by 
the  14  Geo.  II.  c.  10,  to  '■'■  every  citizen  and  freeman  of  the  city  o^  London^ 
and  every  other  person  and  persons  inhabiting  within  the  said  city  or  its 
liberties,  and  also  to  persons  renting  or  keeping  any  shop,  shed,  stall  or 
stand,  or  seeking  a  livelihood  there,  who  have  debts  owing  them,  not  ex- 
ceeding the  sum  o^ forty  shillings,  by  any  person  or  persons  inhabiting  or 
seeking  a  livelihood  Avithin  the  said  city  or  its  liberties,  during  their  respec- 
tive inhabitancy  or  seeking  a  livelihood  as  aforesaid. "(rt)  And,  by  the 
39  &  40  Geo.  III.  c.  civ. (6) it  was  still  further  extended  to  "debts  not  ex- 
ceeding the  sum  of  bl.{c)  due  to  any  person  or  persons,  whether  residing 
within  the  city  of  London  or  elsewhere,  or  to  bodies  politic  or  corporate, 
and  fraternities  or  brotherhoods,  whether  corporate  or  not  corporate,  from 
any  person  or  persons  residing  or  inhabiting  within  the  said  city  or  its 
liberties,  or  keeping  any  house,  warehouse,  shop,  shed,  stall  or  stand,  or 
seeking  a  livelihood,  or  trading  or  dealing  within  the  same  city  or  libcr- 
ties.(fZ)  And  if  any  action  or  suit  shall  be  commenced  in  any  other  court 
than  the  said  court  of  requests,  for  any  debt  not  exceeding  the  sum  o.  5?., 
and  recoverable  by  virtue  of  the  former  acts,  or  of  this  act,  in 
the  said  court  of  requests,  the  plaintiff"  *or  plaintiffs  in  such  ac-  [  *955  ] 
tion  or  suit  shall  not,  by  reason  of  a  verdict  for  him,  her  or  them, 
or  otherwise,  have  or  be  entitled  to  any  costs  whatsoever;  and  if  the  ver- 
dict shall  be  given  for  the  defendant  or  defendants  in  such  action  or  suit, 
and  the  judge  or  judges  before  whom  the  same  shall  be  tried  or  heard, 
shall  think  fit  to  certify  that  such  debt  ought  to  have  been  recovered  in 

(a)  See  5  Durnf.  k  East,  535.     1  East,  353,  {n),  S.  C.  cited. 

[b)  This  act  of  parliament  took  effect  from  tiie  30th  of  September,  1800,  and  not  from  the 
passing  of  the  act,  which  was  on  the  9th  ofJiih/  preceding,  2  East,  135. 

(0  ?  2.  •  (d)  I  5. 
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the  said  court  of  requests,  then  such  defendant  or  defendants  shall  have 
double  costs,  and  shall  have  such  remedy  for  recovering  the  same,  as  any 
defendant  or  defendants  may  have  for  his  her  or  their  costs,  in  any  cases 
by  la\v."(«a) 

This  act  of  parliament  has  been  construed  to  extend  to  an  action  of  debt 
for  less  than  five  pounds,  on  the  judgment  of  a  superior  court. (66)  And  the 
court  of  requests  have  jurisdiction  under  it,  over  a  contract  for  the  retention 
of  tithes  by  the  tenant,  the  value  of  which  was  under  5Z.  :and  therefore, 
if  the  vicar  sue  for  the  same,  and  recover  less  than  51.  upon  a  count  in  as- 
sumpsit  on  a  quayitum  valebant,  the  defendant  may  enter  a  suggestion  on 
the  roll,  stating  that  he  was  a  freeman  and  inhabitant  of  the  city  of  Lon- 
don., trading  there  at  the  time  he  was  served  with  the  writ,  for  the  purpose 
of  ousting  the  plainfiflf  of  his  costs. (c)  The  criterion  in  these  cases  is  the 
sum  recovered  by  the  verdict :  and  if  that  be  under  5?.  the  defendant  is 
entitled  to  a  suggestion  for  costs,  though  the  action  was  brought  for  the  re- 
covery of  a  larger  sum.(t^) 

There  are  some  distinctions  deserving  notice,  between  the  former  acts  of 
parliament,  for  the  recovery  of  small  debts  in  London,  and  the  39  &  40 
Geo.  III.  c.  civ.  By  the  former  acts,  the  court  of  requests  had  no  juris- 
diction in  a  suit,  unless  both  the  plaintiff  and  defendant  were  resident  within 
the  city;(e)  but  this  is  not  necessary  under  the  30  k  40  Geo.  III.  c.  civ. 
which  extends  the  jurisdiction  of  the  court  to  debts  not  exceeding  5?.  due 
to  any  person  or  persons,  whether  residing  within  the  city  or  elsewhere.  It 
is  necessary  however,  under  the  latter  act,  that  the  defendant  should  be  a 
person  residing  or  inhabiting  within  the  city  or  its  liberties,  or  keeping  a 
house,  &c.  or  seeking  a  livelihood  there :  and  if  a  party's  residence  be  out 
of  the  jurisdiction  of  the  court  of  requests  for  London,  his  occasionally 
underwriting  a  policy  at  Lloyd's  coffee-house,  where  he  has  a  seat,  is  not 
his  seeking  a  livelihood  within  the  city,  so  as  to  subject  him  to  the  juris- 
diction of  the  court :  it  must  be  followed  as  a  trade  or  business. (/)  So, 
where  a  defendant  resided  in  Middlesex,  and  kept  a  w^arehouse  in  the  city 
of  London,  jointly  with  another  person,  but  told  the  plaintiff  that  he  did 
not  keep  the  warehouse,  and  the  plaintiff,  upon  inquiry  in  the 
[  *956  ]  ^neighbourhood  where  it  was,  could  obtain  no  intelligence  re- 
specting him ;  the  court  of  Common  Pleas  would  not,  under  the 
above  act  of  parliament,  exempt  the  defendant  from  paying  costs,  on  the 
ground  of  the  verdict  being  under  five  pounds,  and  that  he  ought  to  have 
been  summoned  to  the  court  of  requests. (a)  So  a  market  gardener,  who 
rented  a  stand,  with  a  shed  over  it,  in  Fleet  Market,  at  an  annual  rent, 
which  he  occupied  three  times  a  week  on  market  days,  till  ten  o'clock  in 

{aa)   g  12. 

\bb)  2  Bos.  &  Pul.  588.  But  see  3  Esp.  Rep.  280,  where  an  article  of  debt  was  brought  in 
a  superior  court,  for  less  than  five  pounds,  on  a  judgment  of  the  court  of  requests  for  London. 
Sed  quccre,  whether  the  plaintiff  would  have  been  entitled  to  costs  in  such  action? 

(c)   5  East,  194. 

{d)  2  Taunt.  169.  5  Dowl.&  Ryl.  STl.  4  Barn.  &  Cres.  769.  T  Dowl.  &  Ryl.  229,  S.  C; 
and  see  Pratt's  Courts  of  Requests,  p.  1,  3,  5,  &c.,  for  decisions  on  the  above  acts. 

(e)  2  H.  Blac.  220,  and  see  5  Durnf.  &  East,  535.  1  East,  353,  [a).  1  Chit.  Rep.  635,  6,  («). 
8  Moore,  429.     1  Bing.  388,  S.C. 

(/)  5  Esp.  Rep.  19;  and  see  1  Smith,  R.  334. 

(«)  1  New  Rep.  C.  P.  153.  But  where  a  person  rented  a  counting  house  in  the  city  of 
London,  jointly  with  another  person,  and  received  orders  there  for  his  business,  the  court  of 
Common  Pleas  held,  that  he  was  within  the  jurisdiction  of  the  court  of  requests  for  the  city 
oi'  London,  though  he  slept  and  resided  in  Soiithwark.     5  Taunt.  648.     1  Marsh.  269,  S.  C. 
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the  morning,  after  ^s■llicll,  and  on  all  otlicr  daj3,  it  was  occupied  by  others, 
was  held  not  to  keep  a  stand,  within  the  meaning  of  the  Lundon  court  of 
requests  act,  so  as  to  be  privileged  to  be  sued  there  for  a  debt  under  jive 
pounds. (J)  And,  in  a  late  case,  a  person  plying  as  a  porter  in  the  city  of 
London,  and  resorting  to  a  house  of  call  there,  but  not  h'dging  in  the  city, 
was  holden  not  to  be  a  person  seeking  his  livelihood  in  London,  within  the 
meaning  of  the  above  act.(c6')  It  became  a  question  in  one  case,((Z</)  which 
was  not  decided,  whether  the  clerk  of  a  solicitor,  attending  at  his  master's 
office  within  the  city,  during  the  hours  of  business  throughout  the  day,  but 
lodging  in  Middlesex,  should  be  said  to  seek  a  livelihood  in  Lo)tdon,  within 
the  meaning  of  the  act :  But  in  a  subsequent  case,(6^t')  the  court  held,  that 
a  husband  domiciled  in  Middlesex,  where  his  wife  carried  on  business, 
though  he  was  employed  as  a  clerk  in  the  office  of  solicitors  in  London,  is 
not  privileged  to  be  sued  only  in  London,  as  a  person  seeking  his  livelihood 
there ;  for  that  means  seeking  the  whole  of  his  livelihood  within  the  city. 
And  so,  where  a  coal  merchant  resided  and  carried  on  his  business  at  Lcun- 
betlt  in  Surreij,  but  kept  a  counting  house  in  the  city  oi  London,  for  the 
purpose  of  receivhig  orders,  the  court  held,  that  he  was  not  entitled  to  the 
privilege  of  being  sued  only  in  the  London  court  of  requests,  as  a  person 
seeking  his  livelihood  in  the  city.(/) 

It  should  also  be  observed,  that  under  the  former  acts,  the  plaintiff  is  not 
only  prevented  from  recovering  his  costs,  upon  a  suggestion  that  the  debt 
is  under/o/'fy  shillings,  but  shall  pay  costs  to  the  defendant:  but  the  statute 
30  k  40  Geo.  III.  c.  civ.  only  prevents  the  i)laintiff  from  recovering  his 
costs,  on  a  verdict  in  his  favour  for  less  than /fi»c  pounds,  and  does  not  give 
any  costs  to  the  defendant ;  though  if  a  verdict  be  given  for  the  latter,  he 
is  entitled  by  the  act  to  double  costs,  on  the  judge's  certifying  that  the  debt 
ought  to  have  been  recovered  in  the  court  of  requests. 

The  court  of  requests  for  London  having  been  found  extremely  bene- 
ficial, courts  of  a  similar  nature  were  established  by  act  of  parliament,  in 
various  populous  districts  ;  as  in  the  cities  of  Bristol  and  Glou- 
cester, by  *the  1  W.  &  M.  sess.  1,  c.  xviii. ;  in  the  town  and  [  *957  ] 
borough  of  Southivarh,  &c.  by  the  22  Geo.  II.  c.  47,  (explained 
and  amended  by  the  32  Geo.  II.  c.  6,  46  Geo.  III.  c.  Ixxxvii.  and  4  Geo. 
IV.  c.  cxxiii. ;)  in  the  city  and  liberty  of  Westminster,  and  part  of  the 
duchy  of  Lancaster,  by  the  23  Geo.  II.  c.  27,  (explained  and  amended  by 
the  24  Geo.  II.  c.  42  ;)  in  the  Toiver  Hamlets,  by  the  23  Geo.  II.  c.  30, 
(^explained  and  amended  by  the  19  Geo.  III.  c.  08;)  in  the  city  of  Lincoln, 
&c.  by  the  24  Geo.  II.  c.  IG ;  in  the  tOAvn  of  Birmingham,  &c.  by  the  25 
Geo.  II.  c.  34 ;  in  the  town  and  port  of  Liverpool,  &c.  by  the  25  Geo.  II. 
c.  43 ;  in  the  borough  of  Great  Yarmouth,  by  the  31  Geo.  II.  c.  24 ;  and 
in  the  town  and  county  of  the  town  of  Kingston  upon  Uull,  by  the  2  Geo. 
III.  c.  38.  The  county  court  of  Middlesex  was  also  j)ut  on  a  different 
footing,  by  the  23  Geo.  II.  c.  33,  for  the  more  easy  and  speedy  recovery 
of  small  debts. (a)  And,  in  the  late  reign,  the  jurisdiction  of  these  courts 
was  in  several  instances  extended  to  sums  not  exceeding  jive  pounds ;  as 

(ft)  8  East,  336.  Uc)  2  Taunt.  100. 

\dd)  13  East,  161.  \ee)  16  East.  147;  aud  sec  15  East,  G47.    Post,  957,  8. 

{/)  5  Dowl.  &  Ryl.  G26. 

(a)  For  the  fees  of  tlic  county  clerk  of  Middlesex,  see  4  Dowl.  &  %!.  273.  And  for  de- 
cisions on  the  above  statute,  see  Pratt's  Courts  of  Requests,  39,  40.  5  Barn.  &  Crcs.  532.  8 
Dowl.  &  Rvl.  155,  S.  C. 
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in  London,  by  the  39  &  40  Geo.  III.  c.  civ.  before  mentioned;  in  the  Isle 
of  Wight,  by  the  4G  Geo.  III.  c.  Ixvi. ;  in  the  town  and  borough  of  jSouth- 
warlc,  and  the  eastern  half  of  tlic  hundred  of  Brixton,  by  the  46  Geo.  III. 
c.  Ixxxvii.  ;{b)  in  the  western  division  of  the  same  hundred,  by  the  46  Geo. 
III.  c.  Ixxxviii. ;  in  the  hundreds  of  Blachlieath,  Bromley,  and  BecJcen- 
ham,  &c.  by  the  47  Geo.  III.  sess.  1,  c.  iv. ;  in  the  town  and  port  of  Sand- 
wich, and  the  vills  of  llamsgate,  &c.  by  the  47  Geo.  III.  sess.  1,  c.  xxxv. ; 
in  the  parishes  of  St.  Jolin  the  Baptist,  &c.  in  the  isle  of  Thanet,  by  the 
47  Geo.  III.  sess.  2,  c.  vii. ;  in  the  town  of  Gravesend,  &c.  by  the  47 
Geo.  III.  sess.  2,  c.  xl. ;  in  the  city  of  Mochester,  &c.  by  the  48  Geo.  III. 
c.  li. ;  in  Birmingham,  by  the  47  Geo.  III.  sess.  1,  c.  xiv. ;  in  3Ian- 
chester,  by  the  48  Geo.  III.  c.  xliii. ;  in  the  manors  of  Sheffield  and 
Ecclesall,  by  the  48  Geo.  III.  c.  ciii.  ;{c)  and  in  the  town  and  county  of 
the  town  of  Kingston  upon  Hull,  by  the  48  Geo.  III.  c.  cix.  In  the  city 
of  Bath  and  its  environs,  the  jurisdiction  of  the  court  of  requests  has 
been  extended  to  sums  not  exceeding  ten  pounds,  by  the  statute  45  Geo. 
III.c.  Ixvii. ;  and  in  the  city  oi  Bristol,  &c.,  to  sums  exceeding  ^wo  pounds, 
and  not  amounting  to  any  sum  for  which  an  arrest  on  mesne  process  may 
by  law  take  place,  in  all  actions  or  causes  of  debt  or  contract,  whereon 
money  would  be  recoverable  in  the  courts  of  common  law,  under  the 
common  money  counts  in  an  action  of  assum])sit,  by  the  56  Geo.  III.  c. 
lxxvi.(c?) 

In  order  to  proceed  under  the  court  of  requests  acts  for  SouthwarJc,  both 
plaintiff  and  defendant  must  be  resident  within  the  jurisdiction  of  the  court.(e) 
But  where  a  defendant  lodged  within  the  jurisdiction  of  that 
[  *958  ]  *court,  he  was  holden  to  be  entitled  to  the  benefit  of  the  sta- 
tutes ;(rt)  although  he  carried  on  his  business,  and  the  goods  were 
delivered  out  of  the  jurisdiction,  and  the  plaintiff  had  no  knowledge  of  his 
lodging  within  it,  till  after  the  process  was  sued  out. (5^)  And  no  person  to 
whom  a  debt  is  owing,  not  exceeding  ^^vg  pounds,  and  recoverable  by  the 
statutes  25  Geo.  II.  c.  34  &  47  Geo.  III.  sess.  1,  c.  xiv.  from  any  person 
resident  within  the  jurisdiction  of  the  Birminghayn  court  of  requests,  can 
recover  costs,  if  he  sue  elsewhere  than  in  that  court :  wheresoever  the 
plaintiff  may  reside,  or  the  cause  of  action  accrue.(ec)  So  a  defendant, 
residing  within  the  jurisdiction  of  the  court  of  requests  for  the  city  of  Bath, 
is  entitled  to  be  sued  in  that  court,  for  a  debt  under  teii  pounds,  though  the 
cause  of  action  accrued,  and  the  plaintiff  resided,  out  of  the  jurisdiction ; 
and  if  such  an  action  be  brought  elsewhere,  the  court  on  motion  will  deprive 
the  plaintiff  of  costs. ((^f?) 

In  the  above  acts  of  parliament  there  are  exceptions,  relating  to  particular 
causes,  and  persons,  of  which,  and  over  whom  the  courts  have  no  jurisdic- 
tion.    Thus,  in  the  London  act,  (3  Jac.  I.  c.  15,)  there  is  an  exception  or 

{b)  But  see  the  statute  4  Geo.  IV.  c.  cxxiii.  §  12,  &c. 

(c)  A  writ  of  accedes  ad  curiavi  does  not  lie  from  this  court  to  the  Common  Pleas.  10 
Moore,  32. 

{d)  For  an  alphabetical  list  of  the  names  of  the  places  having  courts  of  conscience,  with 
the  statutes  by  which  they  are  created,  see  Man.  Ex.  Append.  135,  &c. 

(e)  8  Moore,  429.     1  Bing.  388,  S.  C. 

{a)  22  Geo.  II.  c.  47.     46  Geo   III.  c.  Ixxxvii. ;  and  see  4  Geo.  IV.  c.  cxxiii. 

{bh)  15  East,  647  ;  but  see  stat.  4  Geo.  IV.  c.  cxxiii.  I  14,  16,  by  which,  the  clauses  in  the 
Southicark  acts  respecting  costs  being  repealed,  the  plaintiff  obtaining  a  verdict  for  any  sum, 
however  trifling,  is  entitled  to  costs,  as  in  other  cases. 

Uc)  4  Taunt.  150.      1  Chit.  Rep.  C36,  in  nods. 

(dd)  3  Barn.  &  Aid.  210.     1  Chit.  Rep.  635,  S.  C. ;  and  see  3  Dowl.  &  Ryl.  51. 
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prov{so,{ee)  that  "  it  shall  not  extend  to  any  debt  torrent,  upon  any  Icaise  of 
lands  or  tenements,  or  any  other  rual  eontracts,  nor  to  any  other  deht  that 
shall  arise  by  reason  of  any  eause  eoneernin*;  a  testanicnt  or  niatrinion3',  or 
any  thing  concerning  or  properly  belonging  to  the  ecclesiastical  court, 
although  the  same  be  under  forty  shillings."  And  there  is  a  similar  excep- 
tion iu  the  court  of  conscience  acts  for  6'outhw<irk,{f)  WcHtininfster^^tf)  the 
Toioer  JIamlet8,{h)  and  other  places.  The  exception  in  the  London  act 
has  been  extended  to  an  action  for  use  and  occupation  ;(e)and  also  to  an  action 
for  money  had  and  received,  brought  against  the  receiver  of  an  estate,  to 
recover  money  received  by  him  for  rent,  for  the  purpose  of  trying  the  title 
of  the  estate  :(/f)  And  this  act  does  not  extend  to  cases  where  the  plaintiif 
recovers  less  than  the  limited  sum,  in  a  special  action  on  the  case,  for  the 
breach  of  an  agreement ;(/)  nor  to  an  action  on  the  case  for  negligence,  in 
driving  the  plaintifl"'s  carriage,  contrary  to  an  implied  amumjmt.[m)  The 
jurisdiction  of  the  courts  of  conscience  does  not  extend  to  con- 
tracts made  on  the  high  seas :(«)  And  it  is  a  ^constant  aiul  inva-  [  =*  959  ] 
riable  rule,  that  none  of  the  court  of  conscience  acts  extend  to 
cases,  where  the  debt,  being  originally  above  the  limited  amount,  is  reduced 
under  it,  by  means  of  a  set  off,(rt)  or  tendcr.(i)  But  where  the  debt  origi- 
nally was  under  five  pounds,  the  defendant  is  it  seems  entitled  to  the  bene- 
fit of  the  court  of  requests  act  for  London,  though  he  has  pleaded  a  tender,(e) 
or  paid  money  into  court.((^)  And  in  general,  where  the  reduction  is  made 
by  payments  in  part,(e)  or  the  defence  of  iufancy,(^')  or  the  statute  of  lim- 
itations,(///7)  the  plaintiff  is  not  entitled  to  costs,  where  the  damages  are  under 
the  limited  amount.  It  is  not  a  sufficient  ground  for  refusing  a  suggestion, 
under  the  22  Geo.  II.  c.  47,  that  a  court  of  conscience  has  no  authority  to 
try  a  question  of  bankruptcy.(/Ji)  And  where  a  cause  is  referred  to  arbi- 
tration, and  the  costs  arc  directed  to  abide  the  event  of  the  suit,  the  plain- 
tiff, we  have  seen,(i7)  is  not  entitled  to  them,  if  it  appear  by  the  award  that 
his  original  demand  was  under /or^y/  shillings,  and  he  might  have  recovered 
it  in  a  court  of  conscience. 

In  the  Southwark  act  (46  Geo.  III.  c.  Ixxxvii.)(/r7i)  there  is  a  clause,  that 
it  shall  not  extend  to  any  debt  for  any  sum,  being  the  balance  of  an  account 
on  demand,  originally  exceeding  five  pounds :  And  if  a  debt  originally 
above /ft'c  pounds,  be  reduced  under  that  sum  by  partial  payments,  it  is 

(tc)  2  G ;  and  see  the  statute  39  &  40  Geo.  III.  c.  civ.  ?  11,  13.     1  Smith,  R.  396. 

(/)  22  Geo.  11.  c.  47,  g  16;  but  see  the  statute  4  Geo.  IV.  c.  cxxiii.  g  14,  by  whi.-h  the 
above  e.\ception  is  repealed;  and,  by  ^  12,  13,  the  jurisdiction  of  the  court  is  further  re- 
strained. 

(g)  23  Geo.  IT.  c.  27,  §  20. 

(h)  23  Geo.  II.  c.  30,  g  20.     Doug.  245  ;  but  see  19  Geo.  III.  c.  68,  g  20. 

(t)  Dour.  244;  and  see  13  East,  161  ;  but  it  isotbcrwi.se  in  Middlesex;  2  Bos.  &  Pul.  29; 
and  in  the  city  o(  Bath,  3  Dowl.  &  Ryl.  51. 

(k)   1  Hiirn.  &  Cres.  283.  (I.)  5  Durnf.  &  Ea.st,  529. 

(m)   1  Taunt.  396.  („)   i  Bos.  &  Pul.  223. 

(a)  2  Str.  1191.  1  Wils.  19.  S.  C.  2  WUs.  68.  Rarnes,  470.  S.  C.  3  Wils.  48.  Say. 
Costs,  65.     S.  C    1  Bos.  &  Pul.  223.     2  Price,  19.     2  Chit.  Rep.  394.     9  Moore,  625. 

(b)  Doug.  448,  9.     3  Bing.  289.  (c)  5  Maule  &  Sel.  19C. 

(d)  5  p:a.st,  194. 

(e)  Barnes,  353.  4  Bur.  2133.  8  East,  28,  347.  7  Moore,  68.  2  Price,  19.  5  Barn,  k 
Cres.  532.  8  Dowl.  &  Ryl.  155,  S.  C.  3  Brod.  &  Biug.  257,  S.  C. ;  but  sec  1  Bos.  &  Pul. 
223,  geml).  contra. 

{ff)   14  East,  301. 

{gg)  4  Barn.  &  Cres.  769.     7  Dowl.  k  Ryl.  229,  S.  C. 

{hh)   1  Bos.  k  Pul.  11.  (tV)  Ante,  831. 

(kk)  I  12;  and  see  stat.  4  Geo.  IV.  c.  cxiiii.  J  12. 
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•within  the  exception  of  the  act,(?)  But  where  a  demand  for  plumber's 
work  and  materials,  to  the  amount  of  eiglit  pounds,  was  reduced  below^^ve 
pounds,  by  the  plaintiff's  taking  and  allowing  for  the  old  lead;  the  court 
of  King's  Bench  held,  that  he  was  not  entitled  to  his  costs  under  the  South- 
wark  act ;  and  that  this  was  not  a  demand  reduced  halo^  five  pounds  by 
balancing  an  account,  within  the  exception  of  the  Uvelfth  section.(7/im)  So, 
where  the  plaintiff  in  as&umjmt  recovered  less  than  five  pounds,  upon  the 
balance  of  an  account  which  contained  items  both  on  the  debit  and  credit 
side,  the  defendant  was  allowed  to  enter  a  suggestion  on  the  roll,  to  deprive 
him  of  his  costs,  on  the  London  act  :{nn)  Audit  is  no  objection  to  entering 
a  suggestion  on  that  act,  that  the  plaintiff  believed  he  had  a  cause  of  action 
for  more  than  five  pounds.(o)  A  person  resident  within  the  jurisdiction  of 
the  court  of  requests  for  the  isle  of  Wight,  and  owing  a  sum  o^  five  pounds 
on  the  balance  of  an  account,  is  privileged  to  be  sued  for  the  debls 
[  *960  ]  in  that  court:  And  therefore,if  the  *creditor  proceed,  and  recover 
a  verdict  to  that  amount,  in  a  superior  court,  the  defendant  is  enti- 
tled to  have  a  suggestion  entered  on  the  roll,  to  deprive  him  of  costs,  pur- 
suant to  the  statute  46  Geo.  III.  c.  Ixv.  §  11,  17,  40,  notwithstanding  the 
contract  was  made  elsewhere,  and  although  the  plaintiff  was  ignorant  that 
the  defendant  resided  within  the  jurisdiction,  and  claimed  a  larger  sum. (a) 

The  court  in  one  instance  permitted  a  suggestion  to  be  entered  on  the 
roll,  in  an  action  brought  by  an  administrator  :{b)  But,  in  an  action  brought 
against  an  executor,  they  refused  it  -,{e)  saying,  it  could  not  be  meant  to 
give  the  court  of  conscience  a  jurisdiction  over  executors ;  and  that  if  there 
was  no  express  exception,  there  was  one  implied  from  the  nature  and  rea- 
son of  the  thing.  An  attorney,  when  plaintiff,  is  not  obliged  to  sue  for  a 
debt  under  five  pounds,  in  the  court  of  requests  for  Londo7i;{d)  and,  when 
defendant,  is  not  subject  to  the  jurisdiction  of  the  county  court  of  Middle- 
sex :{e)  but  in  London,  Westminster,  the  Tower  Samlets,  Southwark,  and 
the  eastern  half  of  the  hundred  of  Brixton,{f)  he  is  expressly  subjected 
thereto. (^)  And  when  a  person  is  sued  in  a  superior  court,  for  a  debt  under 
forty  shillings,  he  may  move  the  court  to  stay  the  proceedings. (/i) 

The  mwle  of  taking  advantage  of  these  statutes  is  by  plea,  suggestion, 
or  772ofion.  When  there  is  a  prohibitory  clause  in  the  act  of  parliament, 
as  in  Westminster,{i)  declaring  that  "no  action  for  any  debt  under  forty 
shillings,  and  recoverable  in  the  court  of  requests,  shall  be  brought  against 
any  person  within  the  jurisdiction  thereof,  in  any  other  court  whatsoever,'* 
the  proper  mode  of  taking  advantage  of  the  act  is  by  pleading  it,  or  giving 
it  in  evidence  under  the  general  issue  :{k)  And  if  that  mode  be  not  adopted, 

(7)  1  Taiint.  60. 

{mm)  14  East,  344 ;  and  see  7  Moore,  G8.   3  Bred.  &  Bing.  257.    S.  C.  4  Barn.  &  Cres.  76&. 

(mi)  1  Maule  &  Sel.  393  ;  and  see  5  Dowl.  &  Ryl.  371. 

(o)  6  Taunt.  452.     2  Marsh.  145,  S.  C. 

(a)  M'Clel.  582.  (b)  Doug.  246;  and  see  1  Bos.  &  Pul.  12, 

(c)  Doug.  263.     Stat.  14  Geo.  II.  c.  10.     5  Durnf.  &  East,  535.     Id.  529. 

(d)  7  East,  47.  3  Smith,  R.  52,  S.  C. ;  and  see  5  Moore,  622.  2  Brod.  &  Bing.  698,  S.  C. 
Ante,  80. 

(e)  2  Wils.  42.     Doug.  380.     3  Bur.  1583,  semb.  contra;  and  see  2  Bos.  &  Pul.  29. 
(/)  4  Geo.  IV.  c.  cxxiii.  §  7. 

[g]  A?ite,  80.  And  See  the  case  of  Robinson  v.  Vkliers  ^  another,  T.  56  Geo.  III.  K.  B. 
1  Chit.  Rep.  636,  in  notis;  wherein  the  court  stayed  the  proceedings,  in  an  action  brought 
against  attorneys,  for  a  debt  under  ^t"c  pounds,  on  payment  of  the  debt,  without  costs. 

(A)  Ante,  516. 

(»■)  23  Geo.  II.  c.  27,  §  21.     2  H.  Blac.  352.  {k)  2  H.  Blac.  352. 
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the  court  "will  nor,  after  verdict,  enter  a  suggeHtion  on  the  record,  that  the 
defendant  lived  Authin  the  jurisdiction,  or  stay  the  proccedings.(Z)  The 
acts  for  the  Toiver  IIamh'tft,{}n)  and  other  i)hices,(?e)  have  the  same  pro- 
hibitory chiuse;  and  thouf^h  they  give  no  form  of  plea,  yet  they  may  be 
pleaded,  or  the  facts  which  bring  a  case  within  them  may  be  given  in  evi- 
dence under  the  general  issue,  to  nonsuit  the  plaintiff,(o)  or  obtain  a  ver- 
dict against  him.(/))  In  the  London  act,  as  well  as  in  the  acts  for 
South  tcark  and  Middleser^  there  is  no  such  prohibitory  *clause ;  [  *901  ] 
and  therefore  the  proper  mode  of  proceeding  upon  these  acts  is, 
for  the  defendant  to  apply  to  the  court  by  affidavit, («</)  for  leave  to  enter 
a  sugye8tion{bh)  on  the  roll,  of  the  facts  necessary  to  entitle  him  to  the 
benefit  of  the  acts:(t'(;)  which  suggestion  may  be  traversed,  or  demurred 
to:{dd)  And  where  the  plaintiff  demurred  to  the  suggestion,  which  was 
adjudged  against  him,  the  costs  of  the  application  were  allowed,  as  well  as 
of  the  trial  and  former  proceedings, (^c)  though  not,  strictly  speaking,  costs 
of  the  defence. 

The  application  for  leave  to  enter  a  suggestion  should  be  made  promptly : 
and  therefore,  where  a  motion  for  obtaining  such  leave  might  have  been 
made  in  Easter  term,  but  instead  of  that,  a  negotiation  respecting  the 
costs  was  then  entered  into,  and  the  motion  was  made  in  Trinitij  term,  the 
court  held  that  it  was  too  late.(/)  The  application  for  such  leave  must  be 
made  before  final  judgment  signed.(^)  And  where  the  plaintiff  had  de- 
clared in  assumpsit  on  a  bill  of  exchange,  Avith  the  common  money  counts, 
and  the  jury  had  found  a  general  verdict  for  the  plaintiff  for  2L  12«.  Qd, 
without  specifying  on  what  counts  it  should  be  entered,  the  court  of  Com- 
mon Pleas,  with  a  A'iew  to  a  suggestion,  to  deprive  the  plaintiff  of  his  right 
to  costs,  on  the  London  court  of  conscience  act,  alloAved  the  verdict  to  be 
entered,  under  particular  circumstances,  on  the  common  counts  only.(7<) 
The  affidavit  in  support  of  the  application  must  state  that  the  parties  were 
within  the  jurisdiction,  at  the  time  of  the  commencement  of  the  suit;(e') 
and,  in  Middlesex,  it  should  be  SAVorn  that  the  defendant  Avas  liable  to  be 
summoned  to  the  court  of  requests  ;(A")  but  this  does  not  seem  to  be  neces- 
sary in  London.{ll)  After  judgment  by  default,  and  damages  assessed  under 
five  pounds  upon  a  writ  of  iucpiiry,  a  suggestion  cannot  it  seems  be  projx^rly 
entered  on  the  roll;(?«??i)  but  the  defendant  may  come  into  court,  under  the 
London  act,  and  move  to  stay  proceedings,  on  payment  of  the  damages 
assessed,  without  costs  :{nn)  and  the  distinction  is  said  to  be'this:  that  Avhcre 

[1)  3  Duruf.  &  East,  453.  1  East,  354,  (a),  S.  C.  cited.  Tarton  v.  Chambers,  M.  43  Geo. 
III.  K.  B. 

(m)  23  r.oo.  II.  c.  30,  §  21.  (n)   IS  Geo.  Ill   c.  3C,  g  24.    1  East,  352. 

(o)   2  n.  Blac.  352.  (p)   1  East,  352. 

(ail)  Append.  Chap.  XL.  §  1,  4  ;  and  for  the  rule  ofconrt  for  entering  the  suggestion,  see 
id.  2,  3. 

(bb)  Id.  Chap.  XXXIX.  §  32,  3. 

(cc)  1  Sir.  47,  50.  2  Str.  1120,  1191.  Barnes,  353,  470,  71.  Saj.  Rep.  273.  Saj.  CostS- 
64.     S.  C.  2  Wils.  68.     Barnes,  470.     S.  C.  Dong.  244. 

((/(/)  Barnes,  471.     2  H.  Blac.  354.  (ee)  2  Str.  1120. 

(/)  4  Barn.  &  Cres.  863.     1  Dowl.  &  Ryl.  2G5,  S.  C. 

(;f)  2  II.  Blac.  354.     8  East,  239.     5  Maule  &  Sel.  510. 

(A)   1  Binnr.  100.     7  Moore,  427,  S.  C. ;  and  see  13  Pricf,  499.     Ante,  869,  (<J). 

(»•)  2  H.  Blac.  220.     2  Taunt.  160. 

(k)  2  II.  Blac.  356.     5  Barn.  &  Cres.  532.     8  Dowl.  &  Ryl.  155,  S.  C.      (//)  2  Taunt.  169 

(mm)   1  Str.  46.     4  Maule  &  Sel.  171.     1  Chit.  Rep.  636,  in  notis. 

{nn)  8  East,  239;  and  see  2  n.  Blac.  351.  2  Bos.  k  Pul.  588.  1  Chit.  Rep.  636.  in  notis. 
5  Doffl.  &  Ryl.  371.     1  Man.  &  Ryl.  322,  3,  {a). 


gg2  0^  COSTS. 

the  intent  is  to  call  upon  the  other  party  to  pay  costs,  it  is  necessary  to 
enter  a  suggestion ;  but  where  the  intent  is  to  exonerate  the  party  apply- 
in"',  and  tJie  other  party  is  not  entitled  to  costs,  a  motion  is  sufficient  to 
take  them  from  him.(o)  So,  in  an  action  for  a  debt  recoverable  in  a  court 
of  requests,  where  the  plaintiff  might,  after  verdict,  be  deprived  of  costs, 
the  court  of  King's  Bench,  we  have  seen,  will  stay  the  proceedings,  on  pay- 
ment of  the  debt,  without  costs.  1  Man.  &  Ryl.  321.  Ante,  516.  It  is 
too  late,  however,  for  the  defendant,  in  the  term  after  judgment  signed  and 

execution  levied,  to  apply  to  enter  a  suggestion  on  the  roll,  to 
[  *962  ]   deprive  the  *plaintiff  of  his  costs,  if  he  could  have  applied  in  the 

same  term. (a)  And  the  defendant  is  not  at  liberty  to  enter  a 
suggestion  on  the  roll,  vmder  the  Middlesex  court  of  conscience  act,  when 
a  verdict  is  found  for  one  shilling  damages,  on  an  issue  taken  on  a  plea  in 
abatement  of  misnomer.(&) 

By  the  21  Jac.  I.  c.  16,  §  6,  it  is  enacted,  that  "in  all  actions  upon  the 
case  for  slanderous  woi^ds,  to  be  sued  or  prosecuted  in  any  of  the  courts  of 
record  at  Westminster,  or  in  any  court  whatsoever  that  hath  power  to  hold 
plea  of  the  same,  if  the  jury  upon  the  trial  of  the  issue  in  such  action,  or  the 
jury  that  shall  inquire  of  the  damages,  do  find  or  assess  the  damages  under 
forty  shillings,  then  the  plaintiif  or  plaintiffs  in  such  action  shall  have  and 
recover  only  so  much  costs,  as  the  damages  so  given  or  assessed  amount 
unto,  without  any  further  increase  of  the  same ;  any  law,  statute  or  usage  to 
the  contrary  notwithstanding."  The  operation  of  this  statute  is  confined  to 
actions  for  slanderous  words  spoken  of  the  person  ;  and  does  not  extend  to 
an  action  for  a  lihel,{c)  or  for  slander  of  title,[d)  &c.,  wherein  the  special 
damage  is  the  gist  of  the  action  :  neither,  for  the  same  reason,  does  it  extend 
to  an  action  for  special  damage,  in  consequence  of  words  not  in  themselves 
actionable  ;{e)  though,  when  the  words  are  actionable  in  themselves,  a  spe- 
cial damage  will  not  take  the  ease  out  of  the  statute.(/)  This  statute  extends 
to  actions  brought  in  inferior  courts,  having  power  to  hold  plea  to  the 
amount  o^ forty  shillings  :  And  though  it  was  holden,  that  courts  baron  and 
other  inferior  courts,  wherein  the  jury  are  precluded  from  legally  assessing 
damages  to  that  amount,  were  not  within  the  meaning  or  intent  of  the  sta- 
tute,  but  that  sueh  courts  had  still  a  power  of  allowing  full  costs  in  actions 
for  slander  proeecuted  therein,  however  small  the  quantum  of  damages 
found  or  assessed  might  be  ^{g)  yet  now,  by  the  statute  58  Geo.  III.  e.  30^ 
§  2,  "  in  all  actions  or  suits  for  slanderous  words,  to  be  sued  or  prosecuted 
in  any  court  v/hatsoever,  which  hath  not  jurisdiction  to  hold  plea  to  the 
amount  of  forty  shillings  in  such  actions  or  suits,  if  the  jury,  upon  the  trial 
of  the  issue  in  such  action  or  suit,  or  the  jury  that  shall  inquire  of  the 
damages,  do  find  or  assess  the  damages  under  thirty  shillings,  then  the 
plaintiff  or  plaintiffs  in  such  action  or  suit  shall  have  and  recover  only  so 
much  costs,  as  the  damages  so  given  or  assessed  shall  amount  td,  without 
any  further  increase  of  the  same/*  The  statute  21  Jac.  I.  c.  16,  also 
applies  to  a  writ  of  inquiry,  as  well  as  a  t7'ial,  where  the  damages  are  under 

(o)   1  Tavint.  39^7,  per  Best,  serjeant.  (a)  2  Maale  &  Srf.  348. 

{b)    Welchen  v.  Le  Ptlletier,  R.  49  Geo.  III.  K.  B.     1  Chit.  Rep.  636,  in  notis^ 

(c)  Hall  Y.  Warner,  T.  24  Geo.  III.  K.  B.  (d)  Cm.  Car.  141,  163.     1  Str.  645. 

(e)  2  Ld.  Raytn.  831.  1  Saik.  206,  T  Mod.  129..  S.  C.  Willes,  438.  Barnes,  132.  S.  C. 
Id.  135.     2  H.  Blac.  531. 

(/)  2  Ld.  Raym.  1588.  2  Str.  936.  S.  C.  WiBes,  438.  Barnes,  132.  S,  C.  Jd.  142.  3 
Bur.  1688.     2  Blac.  Rep.  1062.     Say.  Costs,  25.     S.  C.  Gas.  Pr.  C.  P.  137,  contra. 

{ff)  \  L.d.  Raym.  181 ;  and  see  HuL  Costs,  2  Ed.  3.a. 
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forty  sliilllngs  ;(7i)  and  n  justification  found  for  the  [duintifTwill  not,  in  that 
event,  entitle  him  to  full  costs.(«) 

*But  the  principal  statute  made  for  restrainini^  the  plaintiff's 
right  to  costs,  is  the  22  &  23  C<tr.  U.  c.  0,[a]  (extended  to  Wales,  [  *963  ] 
and  the  counties  palatim;  by  the  11  &  12  W.  HI.  c.  U,  §  1,)  by 
which  it  is  enacted,  that  in  all  actions  of  trcnpass,  assault  and  batten/,  and 
other  personal  actions,  wherein  the  judge  at  the  trial  of  the  cause,  shall 
not  find  and  certify  under  his  hand,  upon  the  back  of  the  record,  that  an 
assaidt  and  battery  was  sufficiently  proved  by  the  plaintiff  against  the  de- 
fendant, or  that  the  freehold  or  title  of  tli«  hintl  mentioned  in  the  plain- 
tiff's di'claration  was  chiefly  in  question,  the  plaintifl',  in  case  the  jury  shall 
find  the  damages  to  be  under  the  value  oiforft/  shillings,  shall  not  recover 
or  obtain  more  costs  of  suit,  than  the  damages  so  found  shall  amount  unto." 
It  seems  to  have  been  the  intention  of  this  statute,  that  the  plaintiff  should 
have  no  more  costs  than  damages,  in  any  personal  action  whatsoever,  if  the 
damages  were  under  forty  shillings,  except  in  cases  of  battery,  or  freehold  ; 
and  not  even  in  these,  without  a  certificate  :  and  this  construction  was 
adopted  in  some  of  the  first  cases  that  arose  upon  the  statute. (a)  But  a 
different  construction  soon  prevailed :  and  it  is  now  settled,  that  the  statute 
is  confined  to  actions  of  assault  and  battery ;  and  actions  for  local  trespasses, 
wherein  it  is  possible  for  the  judge  to  certify,  that  the  freehold  or  title  of 
the  land  was  chiefly  in  question.(i)  Therefore  it  does  not  extend  to  actions 
of  assumpsit,  debt,  covenant,  trover,(e)  false  imprisonment,  or  the  like ;  or 
to  actions  for  a  mere  assault  ;{d)  or  for  criminal  conversation,{6')  or  battery 
of  the  plaintiff's  servant,(/)  jL>er  quod  consortium,  vel  servitium  amisit. 

In  actions  for  local  trespasses,  the  statute  applies,  whenever  an  injury  is 
done  to  the  freehold, (gg)  or  to  anything  groiving{hh)  upon,  or  affized{ii)  to 
the  freehold ;  and  in  a  modern  c^se,{kk)  it  was  caiTied  still  further.  That 
was  an  action  of  trespass  quare  clausuni  f regit :  the  first  count  stated,  that 
the  defendants  broke  and  entered  the  close  of  the  plaintiffs,  and  the  grass  of 
the  plaintiffs  there  then  growing,  with  their  feet  in  walking,  trod  down, 
spoiled  and  consumed  ;  and  dug  up  and  got  divers  large  quantities  of  turf, 
peat,  sods,  heath,  stones,  soil  and  earth  of  the  plaintiffs,  in  and  upon  the 
place  in  which,  &c.,  and  took  and  carried  away  the  same,  and  converted 
and  disposed  of  the  same  to  their  own  use:  There  was  another  count,  upou 


(A)  2  Str.  934. 

?«■)  Barnes,  128.     Cas.  Vr.  C.  P.  22.     2  Wils.  258.     4  East,  567. 

(ff)  2  Keb.  849.     3  Keb.  121,  247. 

{b)  T.  Raym.  487.  T.  Jon.  232.  2  Show.  258.  S.  C.  3  Mod.  39.  1  Salk.  208.  1  Str. 
577.  Gilb.  Eq.  Rep.  195.  Barues,  134.  3  Wils.  322.  S,  C.  1  H.  Blac.  294.  2  East,  162, 
per  Lawrt-nce,  J.     7  East,  328. 

M  3  Keb.  31.     1  Salk.  2G8. 

(d)  3  Durnf.  &  East,  391 ;  but  see  6  Durnf.  &  East,  562. 

<e)  2  Blac.  Rep.  854.     3  Wils.  319,  S.  C. 

{/)  3  Keb.  184.    1  Salk.  208.    1  Str.  192. 

(fj)  2  Vent.  48.  Com.  Rf-p.  19.  1  Salk.  203.  1  Str.  577,  633,  645.  Gilb.  Eq.  Rep.  195. 
2  Str.  726.     2  Ld.  Raym.  1444.     S.  C.  6  Durnf.  &  East,  281. 

(hh)   Tlill  r.  Rffvfii,  Rill.  Ni.  Pri.  330.     Barnes,  144.     7  East,  325. 

(ii)  Birrh  v.  Dnffey,  Bill.  Ni.  Pri.  330.  1  Str.  633.  Com.  Pr.  C.  P.  86.  Barn«s,  121.  tf 
Durnf.  k  East,  281.     7  East,  325. 

{kh)  Dmig.  779-,  and  see  I  Str.  633,  645.  Gilb.  Eq.  R<>p.  197,  8.  S.  C.  3  Bur.  1282.  Say, 
Costs,  50,  S.  C.  afford;  but  see  2  Vent.  215.  Skin.  66.  Com.  Rep.  19.  I  Salk.  208.  I 
Str.  192,  ttmb.  contra. 

£aJ  See  Brigbtlj  on  Costs,  p.  20. 
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a  similar  trespass  in  another  close.  The  defendants  pleaded  the 
[  *9G4  ]  *gcneral  issue  to  the  2vhole  declaration,  and  two  special  pleas  to 
the  second  count ;  and  on  the  trial,  a  verdict  was  found  for  the 
plaintiffs  on  the  general  issue,  with  one  shilling  damages,  and  for  the  defend- 
ants on  the  special  picas :  and  the  judge  had  not  certified.  Per  Lord  3Ians- 
field :  "  The  question  on  this  record  is,  whether  the  plaintiffs  are  entitled 
to  any  more  costs  than  damages,  under  the  statute  22  &  23  Car.  II.  c.  9  ? 
There  is  a  puzzle  and  perplexity  in  the  cases  on  this  part  of  the  statute, 
and  a  jumble  in  the  reports  :  and  as  the  question  is  a  general  one,  we  thought 
it  proper  to  consult  all  the  judges ;  and  they  are  all  of  opinion,  that  this  case 
is  within  the  statute,  and  that  the  plaintiffs  ought  to  have  no  more  costs 
than  damages.  You  will  observe,  that  what  has  been  called  an  asportavit 
in  this  declaration,  is  a  mode  or  qualification  of  the  injury  done  to  the  land : 
The  trespass  is  laid  to  have  been  committed  on  the  land,  by  digging,  &c., 
and  the  asportavit  as  part  of  the  same  act ;  and  on  the  trial  of  the  issue, 
the  freehold  certainly  might  have  come  in  question.  This  is  clearly  dis- 
tinguishable from  an  asportavit  of  personal  property,  where  the  freehold 
cannot  come  in  question,  and  which  therefore  is  not  within  the  act :  Thus, 
after  trees  are  cut  down,  and  thereby  severed  from  the  freehold,  if  a  tres- 
passer come  and  carry  them  away,  that  case  is  not  within  the  statute,  be- 
cause the  freehold  cannot  come  in  question  ;  here  it  might." 

In  an  action  for  mesne  profits,  if  the  plaintiff  recover  less  than  forty  shil- 
lings damages,  and  the  judge  do  not  certify  that  the  title  came  in  question, 
the  plaintiff  is  entitled  to  no  more  costs  than  damages.(a)  And  where,  to  a 
declaration  in  trespass  for  thro-^nng  down,  burning  and  destroying  the 
plaintiff's  hedge  or  fence,  affixed  to  the  freehold,  the  defendant  pleaded  the 
general  issue,  and  a  justification  of  throwing  down  the  hedge,  under  a  right 
of  common,  which  was  found  for  him,  and  there  was  a  verdict  for  the  plain- 
tiff, with  twenty  shillings  damages,  on  the  general  issue  ;  the  court  held, 
that  the  facts  stated  in  the  special  plea  could  not  be  taken  into  consideration, 
to  show  that  the  title  to  the  freehold  could  not  come  in  question ;  and  as  it 
might  have  been  in  issue  on  the  declaration,  and  the  judge  did  not  certify, 
the  plaintiff  was  entitled  to  no  more  costs  than  damages. (J)  But  in  trespass 
for  breaking  and  entering  a  free  warren,  the  plaintiff  shall  have  full  costs, 
though  the  damages  be  under  forty  shillings,  (c) 

When  an  injury  is  done  to  a  personal  chattel,  it  is  not  within  the 
statute  .'(f?)  nor  where  an  injury  to  a  personal  chattel  is  laid  in  the  same 
declaration  with  an  assault  and  battery,  or  local  trespass  :(e)  and  conse- 
quently, in  these  cases,  though  the  damages  be  under  forty  shillings,  the 
plaintiff  is  entitled  to  full  costs,  Avithout  a  certificate.  But  then  it  must  be 
a  substantive  and  independent  injury :  for  where  it  is  laid  or 
[  *965  3  proved  merely  in  *aggravation  of  damages,  as  a  mode  or  qualifi- 
cation of  the  assault  and  battery,  or  local  trespass,(«a)  or  there  is 
a  verdict  for  the  defendant  upon  that  part  of  the  declaration  which  charges 

(rt)   1  Esp.  Rep.  359,.     6  Durnf.  &  East,  593,  S.  C. 

(6)  7  East,  325.     Sed  vide  post,  ^Q.  (c)  2  BJac.  Rep.  1151. 

{d)  3  Keb.  389,  469.  T.  Jon.  232.  1  Salk.  208.  1  Str.  534.  Gilb.  Eq.  Rep.  197.  S.  0. 
1  Stark.  Ni,  Pri.  5.5.     7  Moore,  269. 

(e)  3  Mod.  39.  1  Salk.  208.  1  Str.  192,  551.  Gilb.  Eq.  Rep.  127.  S,  C.  Barnes,  119,  20; 
134.  3  Wils.  322.  S.  C.  2  Sir.  1120.  Say.  Costs,  39.  1  Stark.  Ni.  Pri.  55.  7  Moore,  2695 
but  see  1  Esp.  Rep.  255. 

{aa)  1  Str.  624,     Poxcdl  y,  EUet,  T-  21  Geo.  IH.  K.  B,     Ante,  964, 
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him  with  an  injury  to  a  personal  chattel, (W)  it  is  within  the  statute.  So 
where  a  laeeravit,  or  tearing  of  the  plaintiff's  clothes,  is  laiil  in  the  decla- 
ration, or  found  hy  the  jury,  to  he  merely  consequential  to,[rc)  or  commit- 
ted at  the  same  time(t7(7)  as  an  assault  and  battery,  the  plaintiff,  recovering 
less  than  forty  shillings  damages,  is  not  entitled  to  full  costs,  without  a 
certificate.  And,  in  a  late  case,  it  was  holden  by  the  court  of  Common 
Pleas,  that  if  the  plaintiff  declare  in  one  count  for  assaulting  him,  and 
beating  his  horse  on  which  he  was  riding,  whereby  it  was  injured,  and  the 
jury  gave  a  verdict  with  general  damages  under  forty  shillings,  the  plain- 
tiff shall  have  no  more  costs  than  damages.(t;t') 

The  certificate  required  by  this  statute  need  not,  it  seems,  be  granted  at 
the  trial  of  the  cause  ;(/)  but  may  be  granted  within  a  reasonal)lc  time  after 
the  trial. (/y)  And  where  the  defendant  lets  judgment  go  by  default, (//)  or 
justifies  the  assault  and  battery,(i)  or  pleads  in  such  a  manner  as  to  bring 
the  freehold  or  title  of  the  land  in  question,  on  the  face  of  the  record,(7r)  a 
certificate  is  holden  to  be  unnecessary.  So  where,  to  a  declaration  stating 
that  the  defendant  made  an  assault  on  the  plaintiff,  and  beat,  bruised,  wounded 
and  ill  treated  him,  the  defendant  pleaded  the  general  issue,  and  a  justifica- 
tion as  to  the  assaulting  and  ill  treating  only,  by  a  plea  of  molliter  manus 
imposuit ;  the  court  of  Common  Pleas  held,  that  the  latter  plea  admitted  a 
battery,  and  that  the  plaintiff  was  entitled  to  full  costs,  although  he  had 
obtained  a  verdict  for  one  shilling  damages  only,  and  the  judge  had  not 
certified  at  the  trial. (Z)  But  the  plaintiff  in  trespass  quare  clausum  fregit, 
recovering  less  than  forty  shillings  damages,  is  not  entitled  to  costs  of 
increase,  merely  because  a  view  Avas  granted  before  trial,  though  upon  the 
application  of  the  defendant  :{m)  And  where,  in  an  action  for  an  assault  and 
battery,  the  defendant  justifies  the  assault  only,(n)  or  an  assault  only  is 
certified  by  the  judge,(o)  the  plaintiff,  recovering  less  than  forty  shillings, 
is  not  entitled  to  more  costs  than  damages;  though  in  the  latter  case,  to 
entitle  him  to  full  costs,  the  judge  may  certify,  on  the  8  &  9  W.  III.  c.  11, 
§  4,  that  the  assault  was  wilful  and  malicious. (^;) 

The  mcard  of  an  arbitrator  is  not  tantamount  to  a  judge's  certificate, 
under  the  22  &  23  Car.  II.  c.  9.(^)  Therefore,  where  a  verdict  was  taken 
for  \0l.  in  trespass,  subject  to  an  award  of  damages,  and  the  costs 
were  *directed  to  abide  the  event,  if  the  arbitrator  find  less  than  [  *966  ] 
forty  shillings  damages,  the  plaintiff  cannot  have  his  costs,  though 
it  be  also  found  that  the  trespass  was  wilful,  and  that  the  defendant  should 
pay  the  plaintiff  his  costs:  for  costs  being  directed  to  abide  the  event,  means 
the  legal  event ;  and  the  authority  of  a  judge  to  certify  for  costs  under  the 
22  k  23  Car.  11.  c.  9,  when  the  trespass  is  wilful,  is  not  transferred  to  the 
arbitrator  under  such  a  rule  of  reference. («) 

Where  the  plaintiff  recovered  less  than  forty  shillings  damages,  and  the 

Ibb)  2  Vent.  180,  195.     Cas.  Pr.  0.  P.  118.  {ec)  Say.  Rep.  91.    1  Durnf.  &  East,  655. 

\dd)  1  H.  nine.  291.     5  Durnf.  &  East,  482 ;  and  sec  3  Bing.  135. 

\ee)  1  Taunt.  357.  (/)  11  Mod.  198.     Post,  968. 

\q)  2  Barn.  &  Cres.  621.     4  Dowl.  &  Rjl.  156,  S.  C. 

(A)  Bui.  Ni.  Pri.  329.  (t)  6  Durnf.  &  East,  562 


k)  9  Price,  314.  (/)  7  Taunt.  689.     1  Moore,  420,  S.  C. 

)   11  East,  184.     1  Ld.  Raym.  76.     2  Salk.  6C5,  S.  C.  wn^rar. 
I  3  Durnf  &  East,  391 ;  and  see  1  Taunt.  16. 

2  Lev.  102.  {p)  3  Wils.  326. 

3  Durnf.  &  East.  138.    Ante,  831 ;  and  see  1  Marsh.  335. 
5  East,  489 ;  but  see  6  Dowl.  &  Ryl.  481, 
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plea  or  issue,  though  special,  was  collateral  to  the  question  of  freehold  or 
title  to  the  land,  as  where  the  defendant  justified  an  entry  as  bailiflf  under 
process,  and  issue  was  joined  upon  the  doors  being  shut,(i)  or  where  upon 
a  plea  of  distress  for  rent,  there  was  an  issue  on  the  defendant's  being 
bailift',(r)  a  certificate  was  formerly  holden  to  be  necessary,  to  entitle  the 
plaintiff  to  full  costs :  for  it  was  considered,  that  the  plaintiff,  who  recovered 
less  than  forty  shillings  damages  in  trespass  quare  dausumf regit,  was  not 
entitled  to  full  costs,  unless  the  freehold  or  title  appeared  to  have  come  in 
question,  either  by  the  judge's  certificate,  or  by  the  pleadings.  But  it  has 
since  been  determined  in  several  cases,(d)  that  if  the  defendant,  in  trespass 
quare  claus urn /regit,  plead  a  license,  or  other  justification  which  does  not 
make  title  to  the  land,  and  it  is  found  against  him,  the  plaintiff  is  entitled 
to  full  costs,  though  he  do  not  recover  forty  shillings  damages :  The  prin- 
ciple on  which  these  determinations  have  proceeded  is,  that  where  the  case 
is  such  that  the  judge  who  tries  the  cause  cannot  in  any  view  of  it  grant  a 
certificate,  it  is  considered  to  be  a  case  out  of  the  statute. (e)  So,  on  a  plea 
of  not  guilty  to  a  new  assignment  of  extra  viani,  the  plaintiff  obtaining  a 
verdict  for  less  than  forty  shillings  damages,  is  entitled  to  full  costs,  with- 
out a  judge's  certificate  ;(/)  unless  the  Avay  pleaded  be  set  forth  by  metes 
and  bounds.(^)  And  when  the  plaintiff  is  entitled  to  costs  upon  the  new 
assignment,  he  is  entitled  to  the  costs  of  all  the  previous  pleadings. (A) 
But  if  a  defendant  plead  a  justification  in  trespass,  and  the  plaintiff,  with- 
out traversing  it,  new  assign  a  trespass  not  concerning  his  title,  &c.,  on 
which  issue  is  joined,  and  found  for  him,  the  plaintiff,  obtaining  a  verdict 
for  less  than  forty  shillings,  is  entitled  to  no  more  costs  than  damages, 
under  the  statute  22  &  23  Car.  II.  c.  9.(i) 

None  of  the  statutes  made  for  restraining  the  plaintiff's  right  to  costs, 
except  the  21  Jac.  I.  c.  16, (Z:)  extended  to  actions  brought  in  an  inferior 
court :  And  though  the  defendant  removed  the  cause,  and  a  verdict  was 
given  in  the  court  above  for  the  plaintiff,  with  damages  under 
[  *967  ]  forty  ^shillings,  yet  it  was  holden,  that  the  plaintiff  should  have 
his  full  costs  ;  because  he  had  made  his  election  to  sue  in  the  in- 
ferior com-t,  where  he  would  have  had  such  costs,  and  the  defendant  could 
not  deprive  him  of  that  advantage  by  removing  the  cause. (a)  But  now,  by 
the  statute  58  Geo.  III.  c.  30,  §  1,  "in  all  actions  or  suits  of  trespass  for 
assault  and  battery,  to  be  commenced  in  any  court  having,  or  which  by  his 
majesty's  writ  o^  justices  may  have,  jurisdiction  to  hold  pleas  in  actions  or 
suits  to  the  amount  of  forty  shillings,  (other  than  his  majesty's  courts  at 
Westminster,  the  court  of  Great  Sessions  for  the  principality  of  Wales,  or 
the  county  palatine  of  Chester,  the  court  of  Common  Pleas  for  the  county 
palatine  of  Lancaster,  or  the  court  of  Pleas  for  the  county  palatine  of  Dur- 
ham,) if  the  jury,  upon  the  trial  of  the  issue  in  such  action,  or  the  jury  that 

(6)  2  Barnard,  K.  B.  277.  (r)  Say.  Rep.  250.     1  Ken.  245,  S.  C. 

{d)  2  H.  Blac.  2,  341.     7  Durnf.  &  East,  659  ;  but  see  7  East,  325,  semb.  contra. 

(e)  7  Durnf.  &  East,  660. 

(/)  2  Lev.  234.  2  Ld.  Raym.  1444.  2  Str.  726.  S.  C. /</.  1168.  Say.  Rep.  251.  Cocherill 
V.  Allanson,  T.  22  Geo.  III.  K.  B.  Hul.  Costs,  2  Ed.  76.  S.  C.  1  East,  350.  3  Barn.  &  Aid. 
443;  but  see  Barnes,  124,  129.    S.  C.  Id.  149.     Bui.  Ni.  Pri.  330,  contra. 

(g)  Cockerill  v.  Allanson,  T.  22  Geo.  III.  K.  B.  Hul.  Costs,  2  Ed.  76.  S.  C.  1  East,  351 ; 
and  see  9  Price,  336.     Fogt,  973. 

(h)  1  Durnf.  &  East,  636. 

U)  4  Taunt.  98.  (k)  Ante,  962. 

(a)  Cas.  Pr.  C.  P.  45,  (a) :  and  see  2  Lev.  124.  4  Mod.  378,  9,  1  Ld.  Raym.  395.  Hul. 
Costs,  2  Ed.  33,  38. 
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shall  inquire  of  the  damages,  Jo  find  or  assess  the  damages  under /o;Y^ 
shillings ;  or  if  the  action  he  sued  or  prosecuted  in  any  court  ■whatsoever, 
which  hath  not  jurisdiction  to  hold  jtlea  to  the  amount  oi' forti/  shillings,  if 
the  jury,  upon  the  trial  of  the  issue  in  such  action,  or  the  jury  that  shall 
inquire  of  the  damages,  do  find  or  assess  the  damages  under  tliirty  shillings ; 
then  the  plaintiff  or  plaintifls  in  such  action  or  suit  shall  have  and  recover 
only  so  much  costs,  as  the  damages  so  given  or  assessed  shall  amount  to, 
without  any  further  increase  of  the  same."  It  has  however  heen  liolden, 
that  the  statute  22  &  23  Car.  II.  c.  9,(/>)  as  well  as  the  21  Jac.  I.  c.  10,(6-) 
only  restrain  the  court  from  awarding  more  costs  than  damages ;  hut  the 
jurif,  not  being  restrained  thereby,  may  give  what  costs  they  please. 

The  restraint  put  upon  the  plaintifl[''8  general  right  to  costs,  by  the  22  & 
23  Car.  II.  c.  9,  has  been  since  partly  taken  off,  by  subsequent  statutes. 
Thus,  by  the  statute  4  &  5  W.  &  M.  c.  23,  §  10,  after  reciting  that  great 
mischiefs  ensued  by  inferior  tradesmen,  apprentices,  and  other  dissolute 
persons,  neglecting  their  trades  and  employments,  who  follow  hunting,  fish- 
ing, and  other  game,  to  the  ruin  of  themselves  and  damage  of  their  neigh- 
bours, it  is  enacted,  that  "  if  any  such  person  shall  presume  to  hunt,  hawk, 
fish  or  fowl,  (unless  in  company  with  the  master  of  such  apprentice,  duly 
qualified  by  law,)  such  person  shall  be  subject  to  the  penalties  of  this  act, 
and  shall  or  may  be  sued  or  prosecuted  for  his  wilful  trespass,  in  such  his 
coming  on  any  person's  land  ;  and  if  found  guilty  thereof,  the  plaintiff  shall 
not  only  recover  his  damages  thereby  sustained,  but  his/i</Z  costs  of  suit ; 
any  former  law  to  the  contrary  notwithstanding."  It  has  been  holden  that 
a  clothier  is  an  inferior  tradesman  within  the  meaning  of  this  statute  ;(t?)  and 
it  is  said,  that  the  words  '■'■inferior  tradesmen"  extend  to  every  tradesman 
who  is  not  qualified  to  kill  game;(t?)  but  this  was  doubted  in  a  subsequent 
case,(t')  wherein  the  judges  Avere  divided  in  opinion  upon  the  ques- 
tion, Avhether  a  surgeon  *and  apothecary  should  be  considered  [  *968  ] 
as  an  inferior  tradesman.  And  in  trespass  for  hunting,  laid  upon 
the  statute  4  &  5  W.  &  M.  against  the  defendant  as  a  dissolute  person,  &c., 
if  the  plaintiff  prove  the  trespass,  but  not  the  circumstances  under  the 
Statute,  he  shall  nevertheless  recover  as  in  a  common  action  of  trespa8s.(a) 

So,  by  the  8  &  9  W.  III.  c.  11,  §  4,  for  the  preventing  of  wilful  and 
malicious  trespasses,  it  is  enacted,  that  "  in  all  actions  of  trespass,  to  be 
commenced  or  prosecuted  in  any  of  his  majesty's  courts  of  record  at  West- 
minster, wherein  at  the  trial  of  the  cause  it  shall  appear,  and  be  certified 
by  the  judge  under  his  hand,  upon  the  back  of  the  record,  that  the  tres- 
pass, upon  which  any  defendant  shall  be  found  guilty,  Avas  wilful  and  malt- 
cious,  the  plaintiff  shall  recover  not  only  his  damages,  but  Ius/m?/  costs  of 
suit ;  any  former  law  to  the  contrary  notwitlistanding."(^/^')  The  certificate 
rer|nired  by  this  statute,  need  not  be  granted  at  the  trial  of  the  cause  ;(cc) 
and  if  it  appear  on  the  trial,  that  the  trespass,  however  trifling,  was  com- 
mitted after  notice,  and  the  jury  give  less  than  forty  shillings  damages,  it 
has  been  usual  for  the  judge  to  consider  himself  bound  to  certify  that  the 

(b)  Cas.  Pr.  C.  p.  45.     Pr.  Rog.  C.  P.  112,  S.  C.  (c)   1  Salk.  207. 

\d)  Barnes,  125;  and  see  1  Ld.  Raym.  149.     Com.  Rep.  26,  S.  C. 

\e)  2  Wil3.  70.     Say.  Costs,  54,  S.  C. 

(a)  2  Blac.  Rep.  900. 

(bb)  For  the  exposition  of  this  statute,  see  3  Wils.  .325. 

\cc)  Swimierlon  v.  Jarris,  E.  22  Geo.  III.  C.  P.  1  Durnf.  &  East,  6.36.  6  Dnrnf.  k  East, 
11.  7  Dnruf.  &  East,  440.  2  Barn.  &  Crcs.  580.  4  Dowl.  &  Ryl.  147,  S.  C.  K.  B.;  but  seo 
2  Wils.  21.     Doug.  108,  n.  con/ro. 
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trespass  was  Avilful  and  malicious,  in  order  to  entitle  the  plaintiff  to  his  full 
costs.((f)  The  granting  of  a  certificate  however,  upon  this  statute,  seems 
to  be  discretionary  in  the  judge  before  whom  the  trial  is  had,  who  may 
certify  or  not,  according  as  it  appears  to  him  under  the  circumstances  proved, 
that  the  trespass  was  wilful  and  malicious  :  And  the  judge  having  declined 
to  certify,  in  a  case  where  notice  was  given  by  the  plaintiff's  wife  to  the 
defendant,  not  to  enter  the  loeus  in  quo  in  his  cart,  there  being  no  road 
there,  notwithstanding  which  the  defendant  persisted  in  going  on,  in  the 
exercise  of  a  disputed  right  of  common  in  an  adjoining  inclosure  of  the 
plaintiff,  which  right  was  found  for  the  defendant  on  a  justification  pleaded, 
the  coiu't  refused  to  interfere,  (e) 

The  plaintiff's  right  to  costs  is  still  further  abridged,  by  several  modern 
acts  of  parliament.  Thus  in  actions  or  prosecutions  on  the  revenue  laws, 
it  is  enacted  by  the  statute  28  Geo.  III.  c.  37,  §  24,  that  "  in  case  any 
information  or  suit  shall  be  commenced  and  brought  to  trial,  on  account  of 
the  seizure  of  any  goods,  wares  or  merchandize,  seized  or  forfeited,  by  virtue 
of  any  act  or  acts  of  parliament  relating  to  his  majesty's  revenues  of  cus- 
toms or  excise,  or  of  any  ship,  vessel  or  boat,  or  of  any  horse,  cattle  or 
carriage,  used  or  employed  in  removing  or  carrying  the  same,  wherein  a 
verdict  shall  be  found  for  the  claimer  thereof,  and  it  shall  appear  to  the 
judge  or  com*t  before  whom  the  same  shall  be  tried  or  heard,  that  there  was 
a  probable  cause  of  seizure,  the  judge  or  court  shall  certify  that 
[  *969  ]  there  was  a  probable  cause  for  making  such  ^seizure ;  and  in  such 
case,  the  claimant  shall  not  be  entitled  to  any  costs  of  suit  what- 
soever, "(rtflr)  And  in  actions  agsdnat  justices  of  the  peace,  on  account  of  a 
conviction,  or  any  thing  done  by  them  for  carrying  the  same  into  effect,  in 
case  such  conviction  shall  have  been  quashed,  the  plaintiff,  we  have  seen,(55) 
besides  the  value  and  amount  of  the  penalty,  in  case  the  same  shall  have 
been  levied,  shall  not  be  entitled  to  recover  any  costs  of  suit ;  unless  it 
shall  be  expressly  alleged  in  the  declaration,  that  such  acts  were  done 
maliciously,  and  without  any  reasonable  or  probable  cause ;  nor  in  case  it 
shall  be  proved  at  the  trial,  that  such  plaintiff  was  guilty  of  the  offence 
whereof  he  had  been  convicted,  or  on  account  of  which  he  had  been  appre- 
hended, or  had  otherwise  suffered,  and  that  he  had  undergone  no  greater 
punishment  than  was  assigned  by  law  to  such  offence. 

In  actions  upon  judgments,  it  is  enacted  by  the  statute  43  Geo.  III.  c. 
46,  §  4,  that  "  the  plaintiffs  shall  not  recover  or  be  entitled  to  any  costs  of 
suit,  unless  the  court  in  which  such  action  shall  be  brought,  or  some  judge 
of  the  same  court,  shall  otherwise  order."(c)  Upon  this  statute,  judgment 
signed  and  execution  taken  out  for  costs,  in  an  action  upon  a  judgment, 
without  leave  of  the  court  or  a  judge,  is  irregular. (c^cZ)  But  the  statute  does 
not  extend  to  an  action  brought  by  the  defendant,  to  recover  the  costs  of 
a  judgment  of  nonsuit,  but  only  to  judgments  recovered  by  plaintiffs  :(ee) 
And  where  a  defendant,  against  whom  judgment  had  been  obtained,  sued 
out  a  wi'it  of  error,  and  to  an  action  on  the  judgment  pleaded  nul  tiel  re- 

(d)  6  Durnf.  &  East,  11;  and  see  7  Durnf.  &  East,  449. 

(e)  3  East,  495.  Wood  v.  Watkins,  H.  43  Geo.  III.  K.  B. ;  but  see  5  Durnf.  &  East,  273, 
semb.  contra. 

(aa)  And  see  the  statutes  19  Geo.  II.  c.  34,  §  16.  23  Geo.  III.  c.  TO,  §  29,  which  statutes, 
however,  were  repealed  by  the  6  Geo.  IV.  c.  105 ;  but  there  is  a  similar  clause  in  the  statute 
6  Geo.  IV.  c.  108,  §  92.     See  also  Reynolds  v.  Cowper,  E.  22  Geo.  III.  K.  B.     Ante,  893, 

(bb)  Ante,  892,  3.  (c)  2  Blac.  Rep.  785. 

(dd)  1  Chit.  Rep.  190,  {ee)  14  East,  343, 
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cord,  the  court  of  Common  Pleas  allowed  the  plaintiff  his  costs  of  the  ac- 
tion upon  the  ju(l;rment.(/)  So,  ■where  recognizances  of  bail  were  taken 
in  the  Common  Pleas,  and  bail  were  sued  in  that  court  to  judgment,  but 
having  no  property,  actions  were  brought  on  the  judgment  in  the  King's 
Bench,  in  order  to  take  their  persons,  costs  were  allowed  by  the  court  nimc 
pro  tunc:{(/)  And,  in  an  action  on  a  judgment,  the  latter  court  refused  to 
stay  proceedings,  on  payment  of  the  debt  without  costs,  where  there  was 
probable  ground  for  the  plaintiff's  also  claiming  interest  on  part  of  the 
debt.(/i) 

By  the  Welsh  Judicat we  act,  5  Geo.  IV.  c.  10G,(i)  "in  all  actions  upon 
the  case  for  words,  actions  of  debt,  trespass  on  the  case,  assault  an<l  bat- 
tery, or  other  perso7Hil  action, (A")  and  all  transitory  actions,  which  shall  be 
brought  in  any  of  his  majesty's  courts  of  record,  out  of  the  principality  of 
Wales,  and  the  debt  or  damages  found  by  the  jury  shall  not  amount  to 
the  sum  o^  fifty  pounds,  and  it  shall  appear,  upon  the  ^evidence 
given  on  the  trial  of  the  said  cause,  that  the  cause  of  action  arose  [  *970  ] 
in  the  said  principality  of  Wales,  and  that  the  defendant  or  de- 
fendants was  or  were  resident  in  the  dominion  of  Wales,  at  the  time  of  the 
service  of  any  writ,  or  other  mesne  process,  served  on  him,  her  or  them  in 
such  actions,  and  it  shall  be  so  testified  under  the  hand  of  the  judge  who 
tried  such  cause,  upon  the  back  of  the  record  oi  nisi  j^rius,  (on  such  facts 
being  suggested  on  the  record  or  judgment  roll,)  a  judgment  of  nonsuit 
shall  be  entered  thereon  against  the  plaintiff  or  plaintiffs,(«)  who  shall  pay 
to  the  defendant  or  defendants  in  such  action,  his,  her  or  their  costs  of  suit, 
and  the  defendant  or  defendants  shall  have  like  remedy  to  recover  the 
same,  as  in  the  case  of  a  verdict  given  for  the  defendant  or  defendants  in 
such  action ;  and  in  the  taxation  of  all  costs  allowed  and  given  to  the  de- 
fendant or  defendants,  the  proper  officer  shall  allow  to  the  plaintiff  or  plain- 
tiffs, out  of  the  defendant's  costs,  the  full  sum  given  by  the  verdict  to  the 
plaintiff  or  plaintiffs,  for  his,  her  or  their  debt  or  damages;  and  although  no 
judgment  shall  be  entered  for  the  plaintiff  or  plaintiffs  upon  such  verdict, 
yet  nevertheless  such  verdict  without  any  judgment  entered  thereon,  shall 
be  an  effectual  bar  to  any  action  or  actions  commenced  in  any  court  what- 
soever, by  the  plaintiff  or  plaintiffs,  for  the  same :  Provided,  that  nothing 
in  this  act  contained  shall  bar  or  preclude  any  person  or  persons  from  com- 
mencing and  carrying  on  any  action,  and  which  may  be  tried  at  the  assizes 
at  the  nearest  Encjlish  county  to  that  part  of  the  said  dominion  of  Wales 
in  which  the  cause  of  action  shall  be  laid  to  arise,  against  any  defendant 
or  defendants  so  resident  in  the  dominion  of  Wales,  and  obtaining  full  costs 
in  such  action,  if  the  judge  before  whom  the  cause  shall  be  tried  shall 
certify,  on  the  back  of  the  record,  that  the  title  or  freehold  of  land  was 
chiefly  in  question,  or  that  such  cause  was  proper  to  be  tried  in  such  Eng- 
lish county.  "(6) 

Lastly,  by  the  statutes  7  &  8  Geo.  IV.  c.  29,  §  75,  and  c.  30,  §  41,  "in 

if)  5  Taunt.  264.  {g)  \  Chit.  Rep.  190. 

Ui)  Id.  473.  (j)  2  21,  2;  and  sec  stat.  13  Geo.  III.  c.  51,  §  1,  2. 

\k)  An  action  of  covenant  for  not  levying  a  fine,  would  it  seems  be  considered  as  a  personal 
RCtion,  within  the  meaning  of  this  statute.     1  New  Rep.  C.  P.  2G7. 

(</)  Append.  Chap.  XXXIX.  §  27. 

((>)  This  statute,  which  wholly  repealed  the  13  Geo.  III.  c.  51,  from  the  24tli  June,  1824, 
did  not  conic  into  operation  till  the  Gth  November  foHowing:  so  that,  in  all  actions  tried  be- 
tween those  days,  neitlicr  of  the  statutes  applied,  and  the  plaintiff  consequently  obtained  the 
same  costs,  as  if  the  cause  of  action  had  arisen  iu  England,  1  Car.  &  P.  468. 
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all  actions,  for  any  thing  done  in  pursuance  of  tlie  acts  for  consolidating 
and  amending  the  laws  relative  to  larceny,  &c.  or  malicious  injuries  to 
property,  if  a  verdict  shall  pass  for  the  defendant,  or  the  plaintiff  shall  he- 
come  nonsuit,  or  discontinue  any  such  action  after  issue  joined,  or  if,  upon 
demurrer  or  otherwise,  judgment  shall  he  given  against  the  plaintiff,  the 
defendant  shall  recover  his  full  costs,  as  between  attorney  and  client,  and 
have  the  like  remedy  for  the  same,  as  any  defendant  hath  by  law  in  other 
cases:  And  though  a  verdict  shall  be  given  for  the  plaintiff  in  any  such 
action,  such  plaintiff  shall  not  have  costs  against  the  defendant,  unless  the 
judge  before  whom  the  trial  shall  be  shall  certify  his  approbation  of  the 

action,  and  of  the  verdict  obtained  thereupon." 
[  *971  ]       *Many  cases  have  occurred,  independently  of  the  statute  4  Ann. 

c.  16,  in  which  the  question  has  been  made,  both  in  the  King's 
Bench  and  Common  Pleas,  whether  a  defendant  is  entitled  to  any  costs, 
where,  there  being  several  counts  in  a  declaration,  the  plaintiff  has  obtained 
a  verdict  upon  one  only ;  and  it  has  been  uniformly  holden,  that  in  such  case 
costs  shall  not  be  taxed  for  the  defendant  on  such  counts  as  may  have  been 
found  for  him,  not  only  in  cases  where  the  substantial  cause  of  action  is  the 
same  in  all  the  counts,  and  only  varied  by  the  manner  of  stating  it,(a)  but 
also  where,  to  different  counts  of  a  declaration,  there  have  been  different 
pleas,  and  issues  on  those  pleas,  and  one  or  more  of  the  issues  have  been 
found  for  the  plaintiff,  and  the  rest  for  the  defendant :  In  such  case  it  has 
also  been  determined,  that  the  defendant  shall  not  have  costs  taxed  on  the 
issues  found  for  him.  Thus,  where  the  defendant  in  trespass  pleaded 
several  justifications  to  two  counts,  for  different  trespasses  in  different  places, 
and  on  the  trial  all  the  issues  were  found  for  him,  except  an  issue  on  not 
guilty  to  a  new  assignment,  which  was  found  for  the  plaintiff;  the  court,  on 
argument,  held  the  plaintiff  was  entitled  to  one  penny  damages  and  one 
penny  costs,  the  jury  having  found  the  verdict  for  him  with  one  penny 
damages,  and  that  the  defendant  was  not  entitled  to  any  costs. (bb)  So,  where 
the  defendant  in  trespass  pleaded  three  different  justifications,  to  three  dif- 
ferent counts,  and  on  issue  joined  in  the  Common  Pleas,  had  a  verdict  for 
him  on  two,  and  against  him  on  the  third ;  on  motion,  this  was  holden  not 
to  be  a  case  within  the  act,  and  that  the  plaintiff  was  entitled  to  costs  at 
common  law,  on  the  whole  declaration. (c)  So,  where  a  declaration,  in  an 
action  on  the  case,  contained  one  count  in  trover,  and  another  for  words, 
and  the  defendant  pleaded  not  guilty  to  the  first  count,  and  a  justification 
to  the  second  count,  and  there  was  a  verdict  for  the  plaintiff  on  the  count 
in  trover,  and  for  the  defendant  on  the  other  count,  the  court  held  that  the 
defendant  should  not  have  costs  taxed  on  the  issue  found  for  him :  and 
Buller,  J.  said,  the  practice  of  the  court  is  uniform,  not  to  allow  the  de- 
fendant costs  in  cases  of  this  sori.{d)  And  where  an  action  of  trespass  was 
brought  against  two  defendants,  for  taking  the  plaintiff's  goods;  and  they 
pleaded,  first,  the  general  issue  ;  and  secondly,  separate  justifications,  under 
a  judgment  and  execution  against  the  goods  of  a  third  person;  and  at  the 
trial,  a  verdict  was  found  for  both  the  defendants,  on  their  pleas  of  justi- 
fication, as  to  the  greater  part  of  the  goods ;  but  it  turned  out  that  there 
were  some  goods  taken,  the  property  of  the  plaintiff,  and  a  verdict  was 
consequently  found  against  them,  as  to  those  goods,  upon  the  general  issue ; 

(a)  2  Blac.  Rep.  800,  1199.  {bh)  Barnes,  149. 

(c)  Bui.  Ni.  Pri.  335.  {d)  Doug.  677. 


OF  COSTS.  971 

which  verdict  was  afterwards  ordered  to  be  entered  for  one  of  the  defend- 
ants generally,  but  as  to  the  other  defenthmt,  it  was  left  undisturbed ;  the 
court  held,  that  the  latter  defendant  was  not  entitled  to  any  costs,  on  the 
issue  fountl  for  hini.(f') 

So,  in  as8umj)sif,  where  the  defendant  pleads  non  assiovpgit  as  to  all 
but  a  particular  sum,  and  as  to  that  sum  a  tender ;  and  on  the 
trial,  the  *fact  of  the  tender  is  found  for  him,  but  that  the  sum  [  ♦972  ] 
tendered  was  not  sufficient,  by  which  the  plaintiff  has  a  verdict  on 
the  general  issue,  aiul  judgment  for  his  damages  and  costs;  in  such  case, 
there  is  not  an  instance  of  the  costs  of  the  issue,  on  the  plea  of  tender,  ever 
having  been  taxed  for  the  defendant. (a)  So  where,  in  a  similar  case,  the 
issue  on  the  plea  of  tender  was  found  for  the  plaintiff,  and  on  non  asHumpsit 
for  the  defendant,  the  plaintiff  was  holden  to  be  entitled  to  the  general 
costs  of  the  cause. (6)  And  in  a  subsequent  case,  where,  in  assumpsit 
against  an  executrix,  the  defendant  pleaded  the  general  issue  and  the 
statute  of  limitations  to  the  whole  declaration,  and  as  to  a  particular  sum, 
that  the  promises  v>ew  made  by  the  defendant's  testator  and  one  A.  B. 
jointly,  winch  A.  B.  survived  the  testator,  and  is  still  living;  and  this  last 
issue  was  found  at  the  trial  for  the  defendant,  and  the  other  two  issues  for 
the  plaintiff,  who  thereupon  had  judgment  for  the  rest  of  his  damages  and 
costs ;  the  court,  after  a  full  investigation  of  the  subject,  held  that  the  de- 
fendant was  not  entitled  to  have  the  costs  of  the  issue  found  for  her  de- 
ducted from  the  costs  of  the  trial,  which  the  plaintiff  was  entitled  to  on  the 
issues  found  for  \nm.(cc) 

From  these  authorities,  the  practice  appears  to  have  been  settled,  in 
both  courts,  that  wherever  a  plaintiff  succeeds  on  a  trial,  as  to  any  part  of 
his  demand,  divided  into  different  counts  in  his  declaration,  Avhether  the 
defendant  has  pleaded  one  plea  to  all  the  counts  jointly,  or  pleaded  to 
them  separately,  and  separate  issues  have  been  joined,  on  some  of  which  he 
has  succeeded,  yet  he  has  never  been  allowed  costs,  on  that  part  of  the 
plaintiff's  demand  which  has  been  found  against  the  plaintiff. ((W)[a]   And 

(e)  4  Barn.  &  Aid.  43,  TOO. 

(a)  5  East,  262.  (b)  5  Taunt.  G60. 

(cc)  5  East,  261  ;  and  see  1  Marsh.  235.  {dd)  5  East,  2C5. 

[a]  Except  in  the  action  of  replevin,  if  the  pleading  is  at  common  law,  and  issues  are 
found  for  l)oth  parties,  he  who  prevails  on  the  whole  record  recovers  his  costs,  without  any 
deduction  for  the  issues  found  against  him.  Ho,  where  a  defendant  pleads  douhle  under  the 
statute,  and  some  of  the  issues  arc  found  for  him,  but  the  plaiiitiir  prevails  on  tiie  whole  re- 
cord, the  plaintiff  has  full  costs,  unless  the  judge  certify'  that  tliere  was  probable  cause  for 
the  double  pleas.  If  the  judge  so  certifies,  neither  party  recovers  costs  of  the  issues  found 
against  the  plaintiff.  Wright  v.  Williams,  2  W^end.  032.  In  debt  on  a  recognizance  and 
several  issues  joined,  where  all  the  issues  were  found  for  the  ])laintiff  except  one  upon  the 
plea  of  plrnc  adminintravil,  which  was  found  for  the  defendant,  the  plaiutitVwas  held  entitled 
to  costs  ujion  the  whole  record,  and  not  liable  to  costs  on  the  issue  found  for  the  defendant. 
Ptopir  V.  Trrirr,  12  Wend.  480.  Where  a  dechiration  in  asKumpxit  contained  tiic  money 
counts  and  three  special  counts  which  were  demurred  to  specially,  issues  in  fact  l)eing  joined 
on  the  money  counts,  and  the  plaintiff  carried  the  cause  down  to  trial  on  those  issues  and 
obtained  a  verdict,  and  the  defendant  afterwards  had  judgment  on  the  demurrer,  it  was  held, 
as  the  counts  demurred  to  were  bad  in  form  only,  that  the  defendant  was  not  entitled  to 
costs  on  his  judgment.  Osborne  v.  Lawrence,  9  Wend.  445.  It  would  have  been  otherwise, 
it  seems  if  the  counts  demurred  to  had  been  ill  in  substance,  or  if  the  demurrer  had  embraced 
the  whole  cause  of  action  ;  and  in  the  latter  case  it  seems  that  the  plaintifl  wonhl  not  have 
been  entitled  to  the  costs  of  the  issues  in  fact.  lb.  Wiiere  there  was  an  issue  and  a  trial 
on  the  plea  of  non  assumpsit,  and  also  on  the  plea  of  discharge  under  the  statute  aliolishing 
imprisonment  for  debt,  and  a  verdict  for  the  plaintiff  on  the  first  and  for  the  defendant  on 
the  second,  judgment  was  given  for  the  defendant  for  the  costs  of  the  second  plea,  and 
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the  same  rule  has  prevailed,  where  a  defendant  has  succeeded  on  a  de- 
murrer, as  to  part  of  the  plaintiff's  demand.(e(^)  Thus,  Avhere  the  declar- 
ation consisted  of  two  counts,  and  the  defendant  demurred  to  one,  and 
obtained  judgment  thereon,  and  pleaded  to  the  other,  and  on  trial  of  the 
issue  there  was  a  verdict  for  the  plaintiff:  the  court  held,  that  the  plaintiff 
was  entitled  to  costs  upon  his  verdict,  and  the  defendant  to  none  upon  his 
demurrer :  for  that  the  plaintiff  having  prevailed  upon  one  of  his  counts, 
had  a  right  to  have  his  costs  upon  that  count,  without  any  deduction  on 
account  of  the  defendant's  having  got  judgment  upon  his  demurrer  to  the 
other  count.(/) 

But  if  there  be  two  distinct  causes  of  action  in  two  separate  counts,  and 
as  to  one  the  defendant  suffers  judgment  to  go  by  default,  and  as  to  the 
other  takes  issue  and  obtains  a  verdict,  he  is  entitled  to  judgment  for  his 
costs  on  the  latter  count,  notwithstanding  the  plaintiff  is  entitled  to  judg- 
ment and  costs  on  the  first  count.(^)  So,  where  the  declaration  in 
[  *973  ]  trespass  *consisted  of  one  count  only,  to  which  there  were  several 
pleas  of  justification,  on  which  issues  were  taken,  and  a  new  assign- 
ment, on  which  judgment  passed  by  default,  and  a  venire  was  awarded,  as 

[ee)  5  East,  264. 

(/)  2  Bur.  1232.  Say.  Costs,  211,  S.  C,  but  differently  reported.  Tamen  quaere;  and  see 
Stat.  8  &  9  W.  III.  c.  11,  §  2. 

{g)  3  Durnf.  &  East,  654;  and  see  6  Durnf.  &  East,  602,  3.  The  same  point  was  also  ruled 
in  another  case,  of  Wright,  clerk,  v.  Smithies,  T.  49  Geo.  III.  K.  B.  with  this  difference  only ; 
that  the  two  distinct  causes  of  action,  which  in  the  former  case  were  stated  in  two  counts, 
were  in  the  latter  comprised  in  one  count,  13  East,  193,  {b). 

of  the  trial  of  the  issue  upon  it.  Germain  v.  Dakin,  1  Cow.  207.  But  in  Conklin  v.  Stepto, 
1  Wend.  30,  the  defendant  in  such  case  had  costs  of  the  verdict  only,  and  not  for  the  plea  of 
discharge.  Where  a  declaration  in  an  action  of  slander  contained  four  counts,  the  last  of 
which  was  for  malicious  prosecution,  the  jury  found  a  verdict  for  the  plaintiff  ou  the  first 
count  and  for  the  defendant  on  the  others ;  held  that  the  defendant  was  entitled  only  to  re- 
cover such  costs  as  were  incurred  in  the  trial  of  tlie  issue  joined  upon  the  first  count,  and 
that  the  defendant  was  entitled  to  liis  costs  incurred  in  the  trial  of  the  issue  on  the  last  count, 
although  thej^  were  incurred  in  part  for  testimony,  applicable  as  well  to  the  first  issue  as  to 
the  last.  Nichols  v.  Rays,  13  Conn.  155.  On  the  other  hand,  in  case  where  the  declaration 
contained  four  counts,  and  the  verdict  was  for  the  plaintiff  on  all  the  counts  but  one,  and  on 
that  for  the  defendant,  and  it  did  not  appear  from  the  record  or  from  anj-  thing  which  took 
place  at  the  trial,  that  this  count  was  intended  to  enforce  the  recovery  of  any  other  demand 
than  that  set  forth  in  the  other  counts,  it  was  held  that  the  defendant  was  not  entitled  to 
costs.     Stoddard  v.  Mix,  14  Conn.  12. 

This  subject  is  much  regulated  by  statutes  in  this  country;  thus  in  Maine,  by  the  statute 
of  1821,  when  there  are  several  issues  in  the  same  cause,  though  some  of  them  are  found 
against  the  prevailing  party,  yet  he  is  entitled  to  his  costs  on  all  of  them.  O'Brien  v.  Du7i- 
lap,  5  Greenl.  281.  And  the  same  point  has  been  decided  in  Massachusetts,  where  a  new 
trial  was  granted  to  the  defendant  on  the  ground  of  a  misdirection  by  the  judge,  as  to  several 
of  the  plaintiff's  counts,  and  the  direction  was  overruled  as  to  some  of  the  counts,  and  con- 
firmed as  to  the  others,  the  plaintiff  was  held  entitled  to  costs  as  the  prevailing  party.  Fowler 
V.  Shearer,  V  Mass.  24.  And,  in  the  same  State,  in  an  action  of  slander,  where  the  declara- 
tion contained  two  counts,  alleging  to  the  utterance  of  similar  words  at  different  times,  and 
a  verdict  was  returned  for  the  j^laintiff  on  one  count,  and  for  the  defendant  on  the  other,  the 
counts  are  not  on  several  and  distinct  causes  of  action,  so  as  to  entitle  the  defendant  to 
costs,  within  Revised  Statutes  of  Massachusetts,  c.  121,  ^  16.  Sagles  v.  Briggs,  1  Met.  291. 
Elder  v.  Bcnnis,  2  lb.  599.  But,  in  New  Hampshire,  in  an  action  of  trespass,  where  the 
plaintiff  includes  several  distinct  trespasses  in  several  counts,  and  prevails  as  to  part,  while 
the  defendant  succeeds  as  to  the  residue,  each  party  will  be  allowed  the  costs  on  the  issues 
found  for  him.  Meachem  v.  Jones,  10  N.  Hamp.  126.  The  New  York,  2  Revised  Statutes, 
617,  §  26,  giving  costs  to  defendants  where  some  issues  are  determined  in  their  favour,  and 
some  in  favour  of  the  plaintiff,  applies  only  to  cases  where  a  verdict  is  rendered  for  the  de- 
fendant, not  to  the  withdrawal  by  the  plaintiff  of  certain  counts,  by  which  the  defendant  was 
precluded  from  giving  evidence  on  certain  counts,  and  the  plaintiff  obtained  a  general  ver- 
dict.    Briggs  v.  Allen,  4  Hill,  538.     Crittenden  v.  Crittenden,  I  Hill,  359. 
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well  to  assess  the  damages  on  tlie  judgment  by  default,  as  to  try  the  issues; 
all  the  issues  being  found  for  the  defendant,  it  was  holden  that  he  was 
entitled  to  the  costs  of  theni.((r)  And  in  like  manner,  where  one  of  the 
issues  in  a  similar  case  was  found  for  the  defendant,  he  was  holden  to  be 
entitled  to  the  general  costs  of  the  trial,  tliougli  another  isstie  was  found  for 
the  plaintiff.(6)  !So  where,  in  tn'8j)a8!i  for  breaking  and  entering  the  plain- 
tiff's close,  the  defendant  pleaded  a  public  right  of  way  over  the  locu8  in 
quo,  and  the  plaintiff  took  issue  thereon,  and  new  assigned  the  trespass 
extra  vi'am,  upon  which  the  defendant  suffered  judgment  to  go  by  default; 
and  at  the  trial,  the  jury  found  a  verdict  for  the  defendant  on  the  right  of 
way,  and  one  shilling  damages  on  the  new  assignment ;  the  court  hehl,  that 
the  defendant  was  entitled,  on  tlie  issue  found  for  him,  to  the  general  costs 
of  the  trial,  and  that  the  plaintiff  was  entitled,  on  the  new  assignment,  to  no 
more  costs  than  damages. (c)  But  where  the  defendant,  in  trespass  quare 
clausum  f regit,  pleaded  not  guilty,  and  also  a  justification  under  a  right  of 
way :  and  tlie  plaintiff  traversed  the  right  of  way,  and  ncAV  assigned  extra 
viam;  and  issue  was  taken,  as  well  on  the  new  assignment  as  on  the  right 
of  way ;  after  verdict  for  the  plaintiff,  with  one  shilling  damages  on  the  new 
asssignment,  and  for  the  defendant  on  thcjustification,  the  jjlaintiff  was  holden 
to  be  entitled  to  full  costs,  deducting  only  the  defendant's  costs  on  the  issue 
found  for  him.(/?)  So  where,  in  trespass  for  cutting  down  trees,  the  de- 
fendant pleaded  not  guilty,  and  several  pleas  justifying  cutting  down  the 
trees  as  a  nuisance,  for  obstructing  a  highway ;  to  which  the  plaintiff  replied, 
joining  issue  on  tlie  plea  of  not  guilty,  and  denying  the  highway,  and  new 
assigned  cutting  down  the  trees  extra  viam  ;  and  the  defendant  joined  issue 
on  the  special  pleas,  and  suffered  judgment  by  default  on  the  new  assign- 
ment; the  jury  having  found  a  verdict  for  the  plaintiff  on  the  general  issue, 
and  for  the  defendant  on  the  issues  on  the  special  pleas,  and  assessed  damages 
on  the  new  assignment,  it  was  holden,  that  the  plaintiff  was  entitled  to  full 
costs,  except  upon  the  issues  on  the  special  pleas,  and  that  the  defendant 
was  not  entitled  to  costs,  even  on  those  issues. (e) 

The  rule  established  by  the  foregoing  cases,  seems  to  amount  to  this  : 
that  where  the  plaintiff's  demand  is  altogether  denied  by  the  defendant's 
pleas,  and  at  the  trial  the  plaintiff  obtains  a  verdict  for  part  of  his  demand, 
and  the  defendant  obtains  a  verdict  as  to  the  other  part,  the  plaintiff  is  en- 
titled to  the  costs  of  the  issues  found  for  him,  which  include  the 
general  *costs  of  the  trial,  but  do  not  include  the  costs  of  the  [  *974  ] 
issues  found  for  the  defendant,  on  which  last  mentioned  issues, 
however,  the  defendant  is  not  entitled  to  claim  any  costs  from  the  plain- 
tiff:[A]  But  where  the  defendant  suffers  judgment  by  default,  as  to  part 
of  the  plaintiff's  demand,  and  pleads  only  as  to  other  part,  and  the  plain- 
tiff takes  issue  on  the  pleas,  and  at  the  trial  all  the  issues  are  found  for  the 
defendant,  then  the  defendant  is  entitled  to  the  costs  of  the  issues  found  for 
him,  and  the  plaintiff  is  entitled  only  to  the  costs  of  the  judgment  by  de- 
fault, (aa)    And  accordingly,  in  an  action  of  trespass,  for  trespasses  charged 

(a)  8  Durnf.  k  East,  46C ;  and  see  5  East,  265. 

(b)  13  Ea3t,  191.  (c)  9  Price,  33G. 

{(i)   1  East,  350.     13  East,  194,  (a).     1  Brod.  &  Bing.  222.     3  Moore,  555,  S.  C. ;  but  see 
irf.  4G5.     11  East,  263.     8  Moore,  239.     1  Bing.  275.     S.  C.  Pout,  OIG. 

(e)   1  Barn.  &  Cres.  278.  {an)  6  Moore,  330.     3  Brod.  &  Bing.  119,  S.  C. 

[a]  See  note  [a],  p.  972,  anU. 
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in  some  named  and  some  un-named  closes  of  the  plaintiff,  and  also  for  tak- 
ing his  goods  and  chattels,  where  the  defendant  pleaded  first,  not  gnilty  to 
the  whole  declaration  ;  2dly,  as  to  part,  a  special  plea  of  license  ;  Bdly  and 
4thly,  as  to  part,  certain  special  pleas,  on  which  the  jury  were,  by  consent, 
discharged  from  giving  any  verdict ;  and  5thly,  as  to  the  un-named  closes, 
iiberum  tenementum:  The  plaintiff,  by  his  replication,  took  issue  on  the 
plea  of  not  guilty  ;  traversed  the  license  mentioned  in  the  second  plea,  and 
also  new  assigned  on  that  plea ;  and,  as  to  the  un-named  closes,  entered  a 
nolle  prosequi:  the  defendant,  by  his  rejoinder,  took  issue  on  the  traverse, 
and  suffered  judgment  by  default  on  the  new  assignment ;  and  the  cause 
went  to  the  assizes,  as  well  to  try  the  issues  joined,  as  to  assess  the  plain- 
tiff's damages  on  the  ncAV  assignment :  At  the  trial,  the  jury  found  a  ver- 
dict for  the  plaintiff  on  the  general  issue,  (without  assessing  any  damages 
thereon  ;)  for  the  defendant  on  the  plea  of  license  ;  and,  on  the  new  assign- 
ment, they  assessed  to  the  plaintiff  one  shilling  damages,  and  one  shilling 
costs :  the  court  held,  that  the  plaintiff  was  entitled  to  the  general  costs 
of  the  cause,  including  those  of  the  trial,  the  costs  of  the  issue  found  for 
the  defendant  being  deducted,  but  no  costs  were  allowed  to  the  defendant 
on  that  issue.  (5)  So  where,  in  an  action  o^  to'esjyass,  the  defendant  pleads 
the  general  issue  to  the  whole  declaration,  and  justifies  as  to  part  of  the 
trespasses,  and  the  plaintiff  newly  assigns,  to  which  the  defendant  suffers 
judgment  by  default ;  and  at  the  trial  the  jury  find  a  verdict  for  the  plain- 
tiff upon  the  general  issue,  with  one  shilling  damages,  and  assess  the  damages 
upon  the  new  assignment  at  one  farthing,  with  forty  shillings  costs  ;  the 
plaintiff,  being  bound  to  go  down  to  trial  to  get  rid  of  the  general  issue. 
which  would  otherwise  have  barred  his  whole  action,  is  entitled  to  his  full 
costs  of  the  trial ;  although  the  jury  find  a  verdict  for  the  defendant  upon 
the  special  pleas,  which  cover  part  of  the  trespasses ;  the  costs  of  the  issues 
on  such  pleas  being  deducted,  but  not  allowed  to  the  defendants. (c) 

There  was  formerly  a  distinction  as  to  the  costs  on  several  counts,  be- 
tween the  practice  of  the  King's  Bench  and  Common  Pleas  :  In  the  former 
court,  where  the  declaration  consisted  of  several  counts,  the  plaintiff  was 
only  entitled  to  the  costs  of  such  as  were  found  for  him  ;  and  neither  party 

was  allowed  the  costs  of  those  which  were  found  for  the  defend- 
[  *975  ]  ant.(fZ)    *But  it  was  otherwise  in  the  Common  Pleas  :  for  there, 

if  the  plaintiff  succeeded  upon  any  one  of  the  counts,  he  was 
entitled  to  the  costs  of  his  whole  declaration,  though  the  defendant  suc- 
ceeded upon  the  others. («)  This  distinction,  however,  is  now  abolished : 
and  it  is  settled  in  both  courts,  that  neither  party  is  entitled  to  costs  on 
those  counts  which  are  found  for  the  defendant: (6 J)  and  there  being  several 
defendants,  some  of  whom  suffered  judgment  by  default,  makes  no  differ- 
ence.(c6')  In  the  Exchequer,  Avhen  several  issues  have  been  directed,  and 
some  are  found  for  the  plaintiff,  and  others  for  the  defendant,  each  party 
will  be  allowed  costs  on  the  issues  found  in  his  favour,  and  must  pay  them 
on  those  which  are  found  against  him.[dd) 

(h)  G  Moore,  324.     3  Brod  k  Biiig.  117,  S.  C.  (c)   1  Younge  &  J.  354. 

(d)  Siiy.  Costs,  212.  Doug.  677.  6  Duruf.  &  East,  002,  3.  5  East,  262,  3.  2  Bos.  &  Pul. 
50.  (b);   but  see  1  Wils.  331. 

((/)  Bui.  Ni.  Pri.  335.     2  Blac.  Rep.  800,  1199.     6  Durnf.  &  East,  602,  3.     5  East,  262,  3. 

2  Bos.  &  Pul.  49 ;  but  see  the  case  put  bj^  Le  Blanc,  J.     8  Durnf.  &  East,  467. 

(W)  2  Bos.  &  Pul.  334.    16  East,  129.    6  Taunt.  398.    2  Marsh.  201.    S.  C.  7  Moore.  120. 

3  Brod.  &  Bing.  292,  S.  C. ;  and  see  1  Chit.  PL  4  Ed.  354,  5. 

(ce)  6  Taunt.  398.     2  Marsh.  201,  S.  C.  [dd]  2  Price,  272. 
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An  inclosure  act  directed,  that  the  parties  who  were  dissatisfied  with  the 
detei  mination  of  the  commissioners,  might  Ijring  actions  to  try  their  rights, 
adding,  that  "if  the  verdict  shoiihl  be  in  favour  of  the  commissioners' 
determination,  the  costs  shouhl  be  borne  by  the  j)laintift',  and  if  against  such 
determination,  then  by  the  proprietors  at  hirgc:"  a  proprietor  brought  an 
action,  claiming  nine  distinct  rights,  and  recovered  for  three  only ;  and  the 
court  held  that  he  should  have  his  costs  only  on  those  issues  which  were 
found  for  him,  and  that  the  defendant  should  have  his  costs  of  the  other 
issues. ((')  But  where,  by  an  inclosure  act,  any  person  dissatisfied  with  the 
determination  of  the  commissioners,  miglit  bring  an  action  against  the  per- 
son in  whose  favour  such  determination  should  have  been  made,  and  if  it 
should  apj)ear  that  the  party  claiming  was  entitled  to  a  qualified  or  less 
interest,  the  jury  might  declare  the  same  on  their  verdict,  to  be  indorsed 
on  i\\c  postca,  in  addition  to  the  verdict  given  on  the  issue  joined,  but  the 
costs  of  such  action  should  abide  and  be  determined  bt/  the  verdict  given 
upon  the  issue  joined  ;  and  an  action  was  brought  against  the  defendant, 
who  claimed  a  right  of  common  in  respect  of  ninety  acres,  and  upon  the 
general  issue,  the  declaration  consisting  only  of  one  count,  a  verdict  was 
given  for  the  plaintifi"  as  to  thirty  acres,  and  for  the  defendant  as  to  the 
residue,  and  there  was  an  indorsement  on  the  postea^  that  the  jury  found 
tlic  right  of  common  in  respect  of  sixty  acres,  &c. ;  the  court  held,  that  the 
plaintiif  was  entitled  to  general  costs. (/) 

It  should  be  remembered,  however,  that  the  plaintiff  has  in  no  case  a  right 
to  costs,  except  where  he  is  entitled  to  judgment  on  the  whole  record :  and, 
therefore,  where  the  defendant,  in  trespass  for  breaking  and  entering  the 
plaintiff's  free  fishery  in  A.,  and  also  in  B.,  and  also  in  A.  andB.,  pleaded 
first  not  guilty,  and  secondly,  that  the  said  free  fisheries  were  parcel  of 
a  navigable  harbour,  &c.,  common  to  all  the  king's  subjects, 
*to  which  the  plaintifi"  replied,  prescribing  for  free  fishery  in  the  [  *97G  ] 
said  place,  in  right  of  his  manor  ;  and  the  defendant  rejoined, 
taking  issue  on  such  prescription ;  it  was  holden,  that  on  verdict  for  the 
plaintifi"  on  the  general  issue,  and  for  the  defendant  on  the  prescription,  the 
latter  going  to  the  whole  declaration,  the  plaintifi"  was  not  entitled  to  costs. (aa) 
So  where,  in  trespass  for  breaking  and  entering  the  plaintiff"s  close  covered 
with  water,  and  fishing  in  his  several  and  free  fishery,  the  defendant  pleaded 
the  general  issue  of  not  guilty,  and  several  special  pleas  of  justification,  on 
which  the  plaintifi"  new  assigned,  and  the  defendant  pleaded  thereto  the 
general  issue,  and  pleas  of  justification ;  and  the  jury  found  for  the  plain- 
tiff" on  the  general  issues,  with  one  shilling  damages  and  forty  shillings  costs, 
and  for  the  defendant  on  the  pleas  of  justification,  which  covered  the  whole 
of  the  trespasses  ;  the  coui't  of  Common  Pleas  held,  that  the  defendant  was 
entitled  to  the  general  costs  of  the  cause,  on  the  issues  which  were  found 
for  him,  and  the  plaintiff"  to  costs  on  the  other  issues  only.(6)  And  where 
an  executrix  pleaded  first  non  assumpsit^  secondly,  ne  ungues  executrix, 
and  thirdly,  ploie  administ7'avit ;  and  issues  on  the  two  first  pleas  were 
found  for  the  plaintiff",  and  on  the  last  for  the  defendant ;  it  was  holden, 
that  the  last  plea  being  a  complete  answer  to  the  action,  the  defendant  was 
entitled  to  the  general  costs  of  the  trial. (c) 

re)  6  Duriif.  &  East,  599.  (/•)  3  Maule  &  Sel.  323. 

(art)    11  Kast,  2G3;  and  vide  ante,  C59. 

(b)  4  Moore,  1 10.  1  Brod.  &  Bing.  465,  S.  C. :  and  sec  8  Moore,  239.  1  Bing.  275,  S.  C. 
accord.  (c)   1  Buru.  &  Aid.  254.     8  Tauut.  129. 
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It  lias  already  been  observecl,(c?)  that  no  costs  were  recoverable  by  a  de- 
fendant  at  common  laAv  :  And  the  reason  seems  to  be,  that  if  the  plaintiff 
failed  in  his  suit,  he  was  amerced  to  the  king  pro  f also  clamore,  "which  "was 
thought  to  be  a  sufficient  punishment,  "without  subjecting  him  to  the  pay- 
ment of  costs.  The  first  instance  of  costs  being  given  to  a  defendant,  "was 
in  a  "writ  of  right  of  ward,  by  the  statute  of  31arlberge,  (52  Hen.  III.)  c. 
6.  Afterwards,  costs  were  given  to  the  defendant  in  error,  by  the  3  Hen. 
VII.  c.  10,  and  19  Hen.  VII.  c.  20,  and  in  repleviii,  by  the  7  Hen.  VIII. 
c.  4,  §  3,  and  21  Hen.  VIII.  c.  19,  §  3,  &c.  But  in  one  of  these  cases, 
the  defendant  is  to  be  considered  as  an  actor ;  and  in  the  other  of  them, 
the  provision  is  virtually  for  the  benefit  of  the  plaintiff,  in  the  original 
action. (e) 

In  replevin,  when  a  defendant  removes  proceedings,  by  r ec or dari  facias 
loquelam,  from  a  county  court  into  one  of  the  superior  courts,  and  signs 
judgment  o^  non  pros  in  default  of  the  plaintiff's  appearing,  he  is  entitled 
to  costs  :(/)  And,  by  the  7  Hen  VIII.  c.  4,  §  3,  and  21  Hen.  VIII.  c.  19, 
§  3,  the  defendant,  in  replevin  or  second  deliverance,  making  avowry,  cog- 
nizance or  justification,  for  rents,  customs,  or  services,  or  for  damage  fea- 
sant, is  entitled  to  costs,  if  the  avowry,  cognizance,  or  justification  be  found 
for  him,  or  the  plaintiff  be  nonsuit,  or  otherwise  barred ;  which  statutes, 
we  have  seen,(^)  extend  to  avowries,  &c.  made  by  an  executor, [Ji) 
[  *977  ]  or  for  *an  estray,{a)  and,  as  it  should  seem,  for  an  amercement 
by  a  coui't  leet  •,{bb)  but  not  to  pleas  o^ pr-isel  en  auter  lieu,  upon 
which  the  writ  is  abated, (cc)  or  to  pleas  of  p)roperty  in  the  thing  dis- 
trained. ((7c?)  By  the  17  Car.  II.  c.  7,  §  2,  the  defendant  obtaining  judg- 
ment thereon,  for  the  arrearages  of  rent,  or  value  of  the  goods  distrained, 
is  also  entitled  to  his  full  costs  of  suit :  And,  by  the  11  Geo.  II.  c.  19,  § 
22,  if  the  plaintiff  in  an  action  of  repleviii,  founded  upon  a  distress  for  rent, 
relief,  heriot,  or  other  service,  shall  become  nonsuit,  discontinue  his  action, 
or  have  judgment  against  him,  the  defendant  shall  recover  double  costs  of 
suit.  On  this  latter  statute,  where  a  defendant  in  replevin  avows  as  land- 
lord for  rent  in  arrear,  and  obtains  a  verdict,  he  is  entitled  to  double  costs, 
although  the  action  be  really  and  bona  fide  brought  to  try  the  title  to  the 
land.((?e)  But  this  statute  does  not  extend  to  a  distress  for  a  rent- 
charge,(  ff)  or  seizure  for  a  heriot  custom  :{gg)  And  where,  by  a  canal  act, 
the  company  were  authorized  to  take  certain  lands  for  the  purposes  of  the 
act,  on  making  certain  payments,  either  by  annual  rents  or  sums  in  gross, 
and  the  persons  from  whom  the  land  were  to  be  taken  were  empowered  to 
distrain  the  goods  of  the  company,  even  off  the  premises,  in  case  of  non- 
payment of  such  sums ;  an  avowant,  stating  a  distress  under  this  act  of 
parliament,  was  holden  not  to  be  entitled,  on  obtaining  a  verdict,  to  double 
costs,  under  the  statute  11  Geo.  II.  c.  19,  §  22. (/>//)     This  statute  gives 

{(l)  Ante,  945. 

(c)  Say.  Costs,  70.  (/)  1  Durnf.  &  East,  371.     Ante,  418. 

[g)  Ante,  887.  {h)  2  Rol.  Rep.  457. 

(a)  Cro.  Eliz.  330. 

(bb)  Cro.  Jac.  520 :  but  see  Cro.  Eliz.  330,  semb.  contra;  and  see  6  Maule  &  Sel.  129. 

{cc)  Com.  Rep.  122.     2  Ld.  Raym.  788,  S.  C.  [dd)  Hardr.  153. 

{ee)  4  Barn.  &  Cres.  889.    7  Dowl.  &  Ryl.  484;  and  see  9  Moore,  642.     2  Bing.  341,  S.  C. 

(ff)  Willes.  429.  1  Bos.  &  Pul.  214 ;  and  see  1  New  Rep.  C.  P.  56 ;  but  see  9  Moore,  667. 
2  Bing.  349,  S.  C.  by  which  it  seems  that  a  rent  charge  is  within  the  meaning  of  the  23d 
section  of  the  above  statute. 

{[)[!)  Barnes,  148.     2  Wils.  28.     Sav.  Costs,  107. 

{hh)  7  Durnf.  &  East,  500 ;  and  see'l  Bos.  &  Pul.  213,  S.  P. 
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double  costs  against  a  plaintiff  in  replevin^  only  in  three  cases ;  viz.  where 
he  is  nonsuit,  discontinues  his  action,  or  has  judgment  given  against  him: 
And  therefore  where,  in  rejjlevin,  the  cause  not  being  then  at  issue,  the 
parties  agreed  by  bond  to  submit  the  question  to  arbitration,  the  costs  to 
abide  the  event,  and  the  arbitrator  afterwards  awardeil  in  favour  of  de- 
fendant ;  it  was  holden,  that  he  was  not  entitled  to  doul>le  costs  under  the 
statute. (<)  On  a  distress  for  rates,  made  on  plaintiff's  lands  under  the 
statute  50  Geo.  III.  c.  xlvii.  the  avowant  is  entitled  on  a  nonsuit  in  reple- 
vin, to  treble  costs. (A-) 

By  the  statute  23  Hen.  VIII.  c.  15,  §  1,  it  was  enacted,  that  "  in  tres- 
pass upon  the  statute  5  Ric.  11.  stat.  1,  c.  8,  debt,  covenant,  detinue, 
account,  trespass  on  the  case,  or  upon  any  statute  for  an  offence  or  wrong 
personal,  immediately  supposed  to  be  done  to  the  plaintiff,  if  the  plaintiff, 
after  the  appearance  of  the  defendant,  be  nonsuited,  or  a  verdict  pass 
against  him,  the  defendant  shall  have  judgment  to  recover  his 
*costs  against  the  plaintiff,  to  be  assessed  and  taxed  by  the  dis-  [  *978  ] 
cretion  of  the  judge  or  judges  of  the  court  where  such  action  shall 
be  commenced  or  sued ;  and  shall  have  such  process  and  execution  for  the 
recovery  of  the  same  against  the  plaintiff,  as  the  plaintiff  should  or  might 
have  had  against  the  defendant,  in  case  judgment  had  been  given  for  the 
plaintiff." 

Executors  and  administrators  are  not  particularly  excepted  out  of  the 
statute  23  Hen.  VIII.  c.  15 ;  yet  as  that  statute  only  relates  to  contracts 
made  with,  or  wrongs  done  to  the  plaintiff, (a)  it  has  been  uniformly  holden,(6) 
that  they  are  not  liable  to  costs,  when  plaintiffs,  upon  a  nonsuitfc)  or  ver- 
dict, where  they  necessarily  sue  in  their  representative  character,  and  can- 
not bring  the  action  in  their  own  right ;  as  upon  a  contract  entered  into  with 
the  testator  or  intcstate,(f/)  or  for  a  ivrong  done  in  his  life-time.(tv')[A] 
So,  where  the  plaintiff  sued  as  executor,  and  was  nonsuited  upon  evidence 
being  given  at  the  trial,  that  the  supposed  testator  was  still  alive,  the  court 
refused  to  allow  costs  to  the  defendant ;  it  appearing  from  affidavits  on  both 
sides,  to  be  still  at  least  doubtful  whether  the  supposed  testator  was  living 
or  not:(/)  And  where  a  plaintiff  sued  as  executor,  for  a  debt  which 
appeared  on  the  trial  to  be  claimable,  if  at  all,  in  the  character  of  surviving 
partner  of  the  deceased,  and  was  nonsuited ;  the  court  refused  to  refer  it  to 
the  master  to  tax  the  defendant's  costs,  it  being  doubtful  whether  justice 
would  be  done  by  such  an  order.(/7)  But  where  the  cause  of  action  arises 
after  the  death  of  the  testator  or  intestate,  and  the  plaintiff  may  sue  thereon 
in  his  own  right,  he  shall  not  be  excused  from  the  payment  of  costs,  though 

(j)  1  Barn,  k  Aid.  C70 ;  but  see  6  Dowl.  &  Ryl.  481,  by  which  it  seems,  that  if  the  cause 
had  been  referred  at  the  trial,  and  the  arbitrator  had  tliereu])on  awarded  a  verdict  to  be 
entered  for  the  defendant,  he  would  have  been  entitled,  under  the  statute,  to  double  costs. 

Ik)  6  Maule  &  Sel.  128.  {a)  2  Str.  1107. 

\b)  Cro.  Eliz.  503.  Cro.  Jac.  229.  2  Bulst.  2G1.  1  Salk.  207,314.  3  Bur.  1586.  Say. 
Costs,  07. 

(c)  Smith,  ezemtor,  v.  Rhodft,  T.  26  Geo.  III.  K.  B. 

\d)  T.  Jon.  47.  1  Veat.  92.  2  Ld.  Rayni.  1414.  1  Str.  682.  S.  C.  Cas.  Pr.  C.  P.  157. 
Pr.  Rep.  118.  S.  C.  Barnes,  141.  1  H.  Blac.  128.  1  Bos.  &  Pul.  4-15.  2  Bos.  &  Pul.  253. 
2  East,  395.     Cook  ^-  others,  executors,  v.  Lucas,  E.  42  Geo.  III.  cited  in  2  East,  398. 

(ee)  Barnes,  129.  (/)   1  Barn.  &  Aid.  38G. 

(ff)  3  Barn,  &  Aid.  213.     1  Chit.  Rep.  628,  S.  C. 

[a]  See  Brightly  on  Costs,  p.  108. 
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he  brino-  the  action  as  executor  or  administrator;  as  upon  a  contract,{h) 
express  or  implied,  or  in  trover,{i)  for  a  conversion  after  the  death  of  the 
testator  or  intestate.  And  where  a  dechiration  in  trove?'  by  an  executor 
consisted  of  two  counts,  one  on  a  conversion  in  the  life-time,  and  another 
after  the  death  of  the  testator,  for  which  latter  the  plaintiff  might  have 
declared  in  his  own  right,  he  was  holdento  be  liable  to  costs  on  a  nonsuit. (A;) 
The  reason  why  an  executor,  suing  in  his  representative  character,  shall  not 

be  liable  to  costs,  if  he  fail,  is  because  he  is  supposed  not  to  be  cog- 
[  *979  ]   nizant  of  the  contracts  made  by  his  testator  :  *but  as  he  must  be 

cognizant  of  all  contracts  made  by  himself  personally,  though  in 
his  representative  character,  and  as  he  might  declare  upon  them  in  his  own 
right,  there  is  no  reason  why  he  should  be  exempt  from  costs,  in  case  he 
fail  in  his  action  :{a)  And  for  a  similar  reason,  executors  or  administrators 
are  not  necessarily  exempted  from  costs,  on  interlocutory  motions.(6)  But 
though  an  executor  or  administrator,  necessarily  suing  as  such  upon  a  con- 
tract entered  into  with  the  testator  or  intestate,  is  not  made  liable  to  costs 
by  the  statute,  and  no  costs  can  be  awarded  against  him  on  record  ;  yet,  in  a 
late  case,  where  the  plaintiff  sued  as  administrator,  upon  a  contract  made 
with  his  intestate,  and  assigned  by  the  plaintiff  to  J.  S.,  for  whose  benefit 
the  action  was  brought,  and  it  appeared  in  evidence  that  the  contract  had 
been  annulled,  with  the  privity  both  of  the  plaintiff  and  J.  S.,  and  the  former 
was  indemnified  by  the  latter ;  a  verdict  being  found  for  the  defendant,  the 
court  of  Common  Pleas  made  a  rule  upon  the  plaintiff,  to  pay  the  defendant 
his  costs,  as  for  a  contempt,  in  fraudulently  abusing  the  process  of  the 
court. (c)  An  executor  or  administrator  is  liable  to  costs,  upon  a  judgment 
of  non  pros  :{d)  And  where  he  has  hnowingly  brought  a  wrong  action,  or 
otherwise  been  guilty  of  a  wilful  default,  he  shall  pay  costs  upon  a  discon- 
tinuance,(<?)  or  for  not  proceeding  to  trial  according  to  notice  :(^)  but 
otherwise  he  is  not  liable  to  costs  in  either  of  these  cases  '-{gg)  nor,  where 
he  merely  sues  en  miter  droit,  is  he  liable  to  costs,  upon  a  judgment  as  in 
case  of  a  nonsuit. (A7i)  A  plaintiff,  suing  as  assignee  of  an  insolvent  debtor, 
is  not,  by  analogy  to  the  case  of  executors  and  administrators,  within  the 
exemption  of  the  statute  23  Hen.  VIII.  c.  15;  but  if  nonsuited,  must  pay 
the  defendant's  costs  :(n)  Nor  will  the  court  suspend  the  payment  of  such 
costs,  until  the  plaintiff  has  received  sufficient  assets,  to  be  paid  quando 
acciderint.iii) 

(h)  G  Mod.  91,  181.  1  Salk.  207.  S.  C.  1  Ld.  Raym.  436.  1  Str.  682.  Barnes,  119.  2 
Str.  HOG.  4  Durnf.  &  East,  2?7.  5  Durnf.  &  East,  234.  2  East,  396.  8  Moore,  14G.  1 
Bing.  249.  S.  C. 

(i)  Cora.  Rep.  162.  Cas.  Pr.  C.  P.  61.  Barnes,  132.  Gas.  temp.  Hardw.  204.  7  Durnf. 
k  East,  358.  3Ionkland\.  De  Graingc,  M.  41  Geo.  III.  K.  B.  10  East,  293.  2  Taunt.  116; 
but  see  3  Lev.  60,  semb,  contra. 

(k)  2  Taunt.  116;  and  see  7  Durnf.  &  East,  358. 

{a)  6  East,  4\Z,per  Latvrence,  J.  (b)  Per  Cur.  M.  42  Geo.  III.  K.  B. 

(c)  3  Bos.  &  Pul.  115. 

(d)  Cas.  Pr.  C.  P.  14,  157,  8.  3  Bur.  1585.  6  Durnf.  &  East,  654.  1  Chit.  Rep.  628,  9, 
in  notis. 

(e)  Cas.  Pr.  C.  P.  79.  3  Bur.  1451.  1  Blac.  Rep.  451.  S.  C.  2  New  Rep.  C.  P.  72.  1 
Chit.  Rep.  639,  in  notis.     Ante,  679. 

(/)  Cas.  Pr.  C.  P.  157,  8.    Pr.  Reg.  119.    S.  C.  Barnes,  133.  3  Bur.  1585.    1  H.  Blac.  217. 

{gg)  2  Str.  871.  Barne5,  133.  4  Bur.  1927.  Say.  Costs,  96,  7.  S.  C.  Per  Cur.  T.  44 
Geo.  III.  K.  B.  Wright  Y.Jones,  H.  45  Geo.  III.  K.  B.'  2  Smith,  R.  260.  S.  C.  1  Chit.  Rep. 
629,  in  notis.     8  Moore,  687.     Ante,  679,  759. 

{hh)  4  Bur.  1928.  Per  Cur.  T.  37  Geo.  II,  K.  B.  Barnes,  130.  2  H.  Blac.  277.  2  East, 
396;  but  see  7  Price,  709. 

(n)  8  Price.  212. 


OF  COSTS.  979 

Executors  and  administrators,  when  defendants,  have  no  privilege  with 
respect  to  costs  :(/r)  And  if  there  he  a  nonsuit  or  vrrdict  against  tliein,  the 
judgment  is,  tliat  the  costs  he  levied  of  the  goods  of  the  testator  or  intestate, 
if  the  defendant  hath  so  much  thereof  in  his  hands  to  be  administered,  and 
if  not,  de  bonis  propriis.{l)  A  bankrupt,  sued  as  executor,  pleaded  a  false 
plea,  and  it  being  found  against  him,  the  plaintifihad  ju<lgment  for  the  costs 
de  bonis  propriin,  after  which  he  obtained  his  certificate  ;  and  the 
court  held,  that  this  judgment  for  the  costs  was  not  "^'dischargcfl  by  [  *980  ] 
the  certificate. (r?)  And  when  an  executor  or  administrator  pleads 
non  oKsumpsit,  and  pic ne  administravit,  if  the  plaintifi'  take  judgment  of 
assets  in  futuro  upon  the  latter  plea,  and  go  to  trial  uj)on  the  plea  of  tion 
assumpsit,  he  will  be  entitled  to  costs,  if  he  obtain  a  verdict ;  and  therefore 
in  such  case,  unless  the  defendant  has  a  good  ground  of  defence  upon  non 
assumpsit,  it  is  usual  for  him  to  move  to  Avithdraw.  his  plea,  which  the 
court  will  permit  him  to  do,  upon  payment  of  costs. (i)  So,  where  an 
executor  pleaded  non  assumpsit,  and  plcne  administraoit,  on  which  the 
plaintiff' took  issue,  and  a  bond  and  mortgage  outstanding,  and^;^e>tt'  admi- 
nistravit  prceter,  on  which  latter  plea  the  defendant  took  judginent  of 
assets  quando  acciderint,  and  there  was  a  verdict  for  the  plaintiff"  on  the 
plea  of  non  assumpsit,  and  for  the  defendant  on  the  issue  of  plcne  admi- 
nistravit;  the  court  held,  that  the  plaintiff",  being  at  all  events  entitled  to 
judgment  of  assets  quando,  and  having  been  compelled  by  the  defendant's 
pleading  no7i  assumjjsit,  to  go  down  to  trial,  was  entitled  to  retain  the 
postea,  and  to  have  the  general  costs  of  the  trial,  though  the  issue  oi  plene 
admin  istravit  was  found  against  him.(c)  But  when  an  executor  or  admi- 
nistrator pleads  jjlenc  admin  istravit,  or  judgments  outstanding,  awd  plcne 
administravit  propter,  and  the  plaintiff",  admitting  the  truth  of  the  plea, 
takes  judgment  of  assets  in  futuro,  the  defendant  is  not  liable  to  costs  :(d) 
nor  does  he  seem  to  be  liable  thereto,  when  he  pleads  plene  administravit 
propter,  and  the  plaintiff",  admitting  the  truth  of  the  plea,  takes  judgment 
of  the  assets  admitted  in  part,  and  for  the  residue  of  assets  in  futuro.{e) 
And  when  an  executor  or  administrator  pleads  several  pleas  to  the  whole 
declaration,  as  non  assumpsit  and  jjlene  administravit,  and  one  of  them  is 
found  for  him,  he  is  entitled  to  the  postea  and  costs,  though  the  other  plea 
be  found  against  him.(/) 

There  being  still  many  cases,  in  which  the  defendant  was  not  aided  by 
the  provisions  of  the  before  mentioned  statutes,(,r7)  it  was  enacted  by  the 
statute  4  Jac.  I.  c.  3,  that  "if  any  person  shall  commence,  in  any  coui't, 
any  action  of  trespass,  ejectione  jirma;,  or  any  other  action  whatsoever, 

(*)  riowd.  183.     nut.  69,  79. 

{/)  4  Durnf.  &  East,  648.     7  Durnf.  &  East,  359. 

{(i)  3  Hiir.  1368.     1  Blac.  Rep.  400,  S.  C.     Ante,  210.  lj>)  2  Blue.  Rep.  127.'-). 

(c)   12  East,  232;  and  see  5  East,  261.     Ante,  972. 

(rf)  Bait  V.  Deschampg,  T.  24  Geo.  III.  C.  P.  after  two  arguments,  and  consultinK  with  the 
judjtfs  of  tlie  King's  Bench,  whose  pr.actice  had  licen  to  aHow  costs  out  of  tlic  future  assets, 
and  on  looking  into  the  precedents:  and  the  judjj^cs  of  tlie  King's  Boncli  signified  Iheir  inten- 
tion not  to  allow  them  in  future  in  that  court.  Imp.  K.  B.  10  Ed.  447,  S.  C.  But,  in  the 
case  of  I)<'  T,w(H  v.  Andradf,  M.  58  Geo.  III.  K.  B.  1  Chit.  Rep.  629,  30,  in  nniu,  the  court 
of  King's  Bench  held,  that  though  an  administrator  in  such  case  was  not  personally  liable 
to  pay  costs,  yet  that  judgment  might  well  be  entered  for  them,  to  be  recovered  de  bonis  tci' 
tatoris.  quando  acciderint. 

(f)  Rast.  Ent.  323.     8  Co.  134.     2  Wms.  Sannd.  5  Ed.  226.     1  Sid.  448,  S.  C. 

(/)  Garmans  v.  Hesketh,  E.  22  Geo.  III.  K.  B.  Cockxon  v.  Drinkiratrr.  T.  2::  Goo.  III.  K. 
B.     1  Barn,  k  Aid.  254.     8  Taunt.  129.    Arite,  976. 

(>j)  2  Leon.  9.     3  Leon.  92,     Bui.  Ni.  Pri.  334. 
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wherein  the  plaintiff  or  demandant  might  have  costs,  in  case  judgment 
should  be  given  for  him,  and  the  plaintiff  or  demandant  shall  be 
[  *981  ]  *nonsuitcd  therein,  after  the  appearance  of  the  defendant,  or  a 
verdict  shall  pass  against  him  by  lawful  trial,  that  then  the  de- 
fendant, in  every  such  action,  shall  have  judgment  to  recover  his  costs 
against  the  plaintiff  or  demandant,  to  be  assessed  and  levied  in  like  manner 
as  upon  the  23  Hen.  VIII.  c.  15."  By  the  above  statute,  the  defendant 
is  entitled  to  costs,  on  a  nonsuit  or  verdict,  in  all  cases  where  the  plain- 
tiff would  have  been  entitled  to  them,  if  he  had  obtained  judgment ;  as  in 
assumpsit,{a)  &c.  And  though  the  declaration  be  insufficient,  so  that  the 
plaintiff  could  not  have  had  costs  thereon,  the  defendant  is  nevertheless 
entitled  to  costs,  for  the  unjust  vexation  :(5)  But  this  statute,  being  framed 
upon  the  model  of  the  23  Hen.  VIII.  c.  15,  does  not  extend,  any  more  than 
that,  to  actions  brought  by  executors  or  administrators. (c) 

The  statutes  which  have  been  hitherto  mentioned,  as  giving  costs  to 
defendants,  only  relate  to  cases  where  the  plaintiff  is  nonsuited,  or  has  a 
verdict  against  him.  But  there  are  other  statutes,  by  which  the  defendant 
is  entitled  to  costs  upon  a  discontinuance,  nolle  prosequi,  non  pros,  or 
demurrer ;  or  when  the  plaintiff  does  not  recover  the  amount  of  the  sum  for 
which  the  defendant  was  arrested,  provided  it  appear  that  he  had  not  any 
reasonable  or  probable  cause  for  arresting  him  to  that  amount,  and  the 
court  shall  thereupon  make  a  rule  or  order  for  the  allowance  of  such  costs. 

By  the  8  Eliz.  c.  2,  §  2,  "upon  process  issuing  out  of  the  court  of  King's 
Bench,  if  the  plaintiff  do  not  declare  in  tliree  days  after  bail  put  in ;  or  if, 
after  declaration,  he  do  not  prosecute  his  suit  with  effect,  but  willingly 
suffer  the  same  to  be  delayed  or  discontinued,  or  he  be  nonsuited  therein; 
the  judges,  by  their  discretions,  shall  award  to  the  defendant  his  costs, 
damages  and  charges,  in  that  behalf  sustained."  If  the  plaintiff  enter  a 
nolle  prosequi,  as  to  the  whole  cause  of  action,  the  defendant  is  entitled  to 
costs  upon  this  statute. (cZ)  And  where,  in  trespass  against  two  defendants, 
one  of  them  suffered  judgment  by  default,  and  a  writ  of  inquiry  was  exe- 
cuted as  against  him,  and  the  plaintiff  entered  a  nolle  prosequi  as  to  the 
other,  the  court  of  Common  Pleas  held,  that  the  latter  was  entitled  to 
costs. (c)  But  where,  in  assumpsit  against  two  defendants,  one  of  them 
pleaded  his  bankruptcy,  and  the  plaintiff  entered  a  nolle  prosequi  as  to 
him,  and  proceeded  to  trial,  and  obtained  a  verdict  against  the  other  de- 
fendant, who  pleaded  the  general  issue,  the  court  of  King's  Bench  held, 
that  the  former  was  not  entitled  to  costs. (^)  When  a  iiolle  prosequi  is 
entered  on  any  of  the  counts  in  a  declaration,  the  plaintiff  is  not  entitled  to 
costs  on  such  counts :((/)  And  the  statute  8  Eliz.  does  not  extend,  any 
more  than  the  23  Hen.  VIII.  c.  15,  to  actions  brought  by  executors  and 

administrators  in  their  representative  character. (7i) 

[  *982  ]       *By  the  13  Car.  II.  stat.  2.  c.  2,  §  3,  it  is  enacted,  that  "upon 

an  appearance  entered  for  the  defendant  by  attorney,  of  the  term 

wherein  the  process  is  returnable,  unless  the  plaintiff  shall  put  into  the 

court  from  whence  the  process  issued,  his  bill  or  declaration  against  the 

{a)  Ante,  945. 

(6)  Moore,  625.     1  Bulst.  ISO.     3  Bulst.  248.     Hob.  219.     Hut.  16.    S.  C,  Cro.  Car.  175  j 
but  see  Cro.  Jac.  258,  9,  semb.  contra.  (c)  Gilb.  C.  P.  271. 

{d)  3  Durnf.  &  East,  511;  and  see  16  East,  129.     Ante,  681. 
(e)  8  Taunt.  643.     2  Moore,  718,  S.  C. 
(ff)  HarewoodY.  Mattheivs  ^  another,  H.  56  Geo.  III.  K.  B. 
(y)  16  East,  129.    Ante,  681.  (A)  Cro.  Eliz.  69.     Cro.  Jac.  361. 
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defendant,  in  some  personal  action  or  ejectment  of  farm,  before  the  end  of 
the  term  next  following  after  ap|)earaiice,  a  nonsuit  for  >vant  of  a  declara- 
tion may  be  entered  af^ainst  him;  and  the  defendant  shall  have  judgment 
to  recover  costs  against  the  plaintiff,  to  be  taxed  and  levied  in  like 
manner  as  upon  the  23  lien.  VIII.  c.  15."  It  has  been  observed,  that  the 
provision  contained  in  the  statute  8  Eliz.  c.  2,  §  2,  with  respect  to  the  costs 
of  a  defendant,  when  the  plaintiff  in  the  King's  Bench  discontinues  after 
declaration,  is  not  extended  by  the  13  Car.  II.  to  the  case  of  a  similar  dis- 
continuance in  the  Common  i*leas.(rt)  The  reason  generally  assigned  for 
this  seeming  omission  is,  that  as  a  plaintiff  could  not  discontinue  his  suit  in 
the  Common  Pleas,  Avithout  an  application  to  the  court  for  that  purpose, 
it  was  customary  to  make  the  payment  of  costs  to  the  defendant  one  of 
the  conditions  of  compliance  with  a  motion  for  leave  to  discontinue ;  and 
therefore  it  Avas  unnecessary  in  such  case,  to  make  any  provision  by  statute 
for  the  costs  of  a  defendant. (6) 

And,  still  further  to  discourage  the  bringing  of  frivolous  and  vexatious 
actions,  it  is  enacted  by  the  statute  8  &  9  W.  III.  c.  11,  §  2,  that  "if  any 
person  shall  commence  or  prosecute  any  action,  in  any  court  of  record, 
wherein  upon  demurrer^  either  by  plaintiff  or  defendant,  demandant  or 
tenant,  judgment  shall  be  given  by  the  court  against  the  plaintiff  or  de- 
mandant, the  defendant  or  tenant  shall  have  judgment  to  recover  his  costs, 
and  have  execution  for  the  same  by  capias  ad  satisfaciendum,  fieri  facias, 
or  elegit.''  This  statute  does  not  extend  to  demurrers  to  pleas  in  abate- 
ment :(c)  nor  any  action,  wherein  the  defendant  would  not  have  been  en- 
titled to  costs,  upon  a  nonsuit  or  verdict. (c?) 

And  for  the  more  effectual  prevention  of  frivolous  and  vexatious  arrests 
and  suits,  it  is  enacted  by  the  statute  43  Geo.  III.  c.  46,  §  3,  that  "in  all 
actions  to  be  brought  in  England  or  Irelaiid,  wherein  the  defendant  or 
defendants  shall  be  arrested  and  held  to  special  bail,  and  wherein  the  plain- 
tiff or  plaintiffs  shall  not  recover  the  amount  of  the  sum  for  which  the  de- 
fendant or  defendants  in  such  actions  shall  have  been  so  arrested  and  held 
to  special  bail,  such  defendant  or  defendants  shall  be  entitled  to  costs  of  suit, 
to  be  taxed  according  to  the  custom  of  the  court  in  which  such  action  shall 
have  been  brought ;  provided  that  it  shall  be  made  appear,  to  the  satisfaction 
of  the  court  in  which  such  action  is  brought,  upon  motion  to  be  made  in 
court  for  that  purpose,  and  upon  hearing  the  parties  by  affidavit,  that  the 
plaintiff  or  plaintiffs  in  such  action  had  not  any  reasonable  or  pro- 
bable cause  for  causing  the  *defendant  or  defendants  to  be  arrested  [  *983  ] 
and  held  to  special  bail  in  such  amount  as  aforesaid,  and  provided 
such  court  shall  thereupon,  by  a  rule  or  order  of  the  same  court,  direct 
that  such  costs  shall  be  allowed  to  the  defendant  or  defendants :  And  the 
{)laintiff  or  plaintiffs  shall,  upon  such  rule  or  order  being  made  as  afore- 
said, be  disabled  from  taking  out  any  execution  for  the  sum  recovered  in 
any  such  action,  unless  the  same  shall  exceed,  and  then  in  such  sum  only 
as  the  same  shall  exceed,  the  amount  of  the  taxed  costs  of  the  defendant 
or  defendants  in  such  action :  And  in  case  the  sum  recovered  in  any  such 
action  shall  be  less  than  the  amount  of  the  costs  of  the  defendant  or  de- 

(a)  IIul.  Costs,  2  Ed.  136. 

(6)  Id.  ibid. ;  and  see  2  Cromp.  3  Ed.  453.     4  Say.  Costs,  83. 

[c)  1  Ld.  Raym.  337.     1  Salk.  194.     12  Mod.  195.     Comb.  482.     S.  C.  2  Ld.  Raym.  992. 
1  Salk.  194.     6  Mod.  88,  S.  C. 
(rf)  Cas.  Pr.  C.  P.  25.     1  H.  Blac.  530;  but  see  Cas.  Pr.  C.  P.  4,  contra. 
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fendants,  to  be  taxed  as  aforesaid,  that  then  the  defendant  or  defendants 
shall  be  entitled,  after  deducting  the  sum  of  money  recovered  by  the  plain- 
tiff or  plaintiffs  in  such  action,  from  the  amount  of  his  or  their  costs,  so  to 
be  taxed  as  aforesaid,  to  take  out  execution  for  such  costs,  in  like  manner 
as  a  defendant  or  defendants  may  now  by  law  have  execution  for  costs  in 
other  cases. "(a) 

Upon  this  statute,  the  defendant  was  allowed  his  costs,  where  the  plain- 
tiff arrested  him  for  the  price  of  coals,  considered  as  full  measure;  the 
plaintiff  having,  previously  to  the  arrest,  compounded  a  penal  action  for 
delivering  the  same  coals,  as  being  short  of  measure. (i)  And  where  a 
verdict  was  taken  at  the  trial  for  a  nominal  sum,  subject  to  an  order  of 
reference  for  ascertaining  the  amount  of  the  damages,  by  which  the  costs 
were  directed  to  abide  the  event  of  the  award,  and  the  arbitrator  found  a 
less  sum  to  be  due  to  the  plaintiff  than  that  for  which  the  defendant  was 
arrested ;  the  court  held,  that  the  sum  so  found,  and  for  which  judgment 
was  afterwards  given,  was  to  be  considered  as  a  sum  recovered,  within  the 
meaning  of  the  act,  so  as  to  entitle  the  defendant  to  apply  for  costs.(c) 
So,  where  an  attorney  brought  an  action  for  his  bill  of  costs,  and  held  the 
defendant  to  bail  for  a  larger  sum  than  was  afterwards  found  to  be  due 
upon  taxation,  without  having  any  reasonable  or  probable  cause  for  so 
doing,  the  court  held,  that  this  was  a  case  within  the  statute ;  and  that  if 
not,  still  the  court,  in  the  exercise  of  its  jurisdiction  over  its  officers,  would 
compel  an  attorney  to  pay  costs  under  such  circumstances. (cZ)  And  Avhere 
a  defendant  was  arrested  for  a  sum  of  money,  in  respect  of  the  greater 
portion  of  which  the  plaintiff  knew  at  the  time  that  the  defendant  had  ob- 
tained a  discharge  under  the  insolvent  debtors'  act,  the  court  held,  that 
the  defendant  was  entitled  to  have  his  costs  taxed  under  the  above  statute, 
as  upon  an  arrest  without  probable  cause. (e)  But  where  a  defendant  was 
arrested  and  holden  to  special  bail  for  28/.,  and  paid  21.  into  court,  and 
afterwards  the  cause,  before  it  came  on  for  trial,  was  referred,  with  all 
matters  in  difference,  to  an  arbitrator,  who  had  power  to  examine 
[  *984  ]  the  parties,  *and  call  for  books,  &c.  and  it  was  agreed  that  the 
costs  should  abide  the  event :  the  arbitrator  having  awarded  to 
the  plaintiff  the  sum  of  11.  19s.,  upon  which  a  motion  was  made  to  allow 
the  defendant  his  costs  ;  the  court  held,  that  this  was  not  a  case  within  the 
statute,  and  that  the  defendant  was  not  entitled  to  costs.  (««) 

Executors,  who  have  holden  a  party  to  bail,  without  reasonable  or  probable 
cause,  for  a  debt  due  to  their  testator,  are  within  the  act.(66)  And  where 
a  plaintiff  arrested  a  defendant,  and  held  him  to  bail  for  20^.,  knowing 
that  the  latter  had  a  cross  demand  which  would  reduce  the  debt  to  6Z.,  and 
upon  the  trial,  he  recovered  the  latter  sum  only  ;  the  court  of  King's  Bench 
held,  that  the  defendant  was  entitled  to  his  costs  under  the  above  statute, 
as  having  been  arrested  and  held  to  bail,  without  any  probable  cause.(cc) 

(a)  Append.  Chap.  XXXIX.  §  34.  And  for  the  form  of  a  fieri  facias  on  this  statute,  see 
Append.  Chap.  XLI.  §  39. 

(b)  2  Smith,  R.  261. 

(c)  Neale  v.  Porter,  T.  44  Geo.  III.  K.  B.  Burns  v.  Palmer,  in  Seac.  M.  44  Geo.  III.  S.  P. 
3  Barn.  &  Cres.  491.  5  Dowl.  &  Ryh  383,  S.  C. ;  and  see  1  Moore,  92.  5  Barn.  &  Aid. 
663,  4.     1  Barn.  &  Cres.  101, 

(d)  5  Barn.  &  Aid.  661.  (e)   1  Dowl.  &  Ryl.  369. 

(aa)  3  Barn.  &  Cres.  491.     5  Dowl.  &  Ryl.  383,  S.  C. ;  and  see  6  Barn.  &  Cres.  193. 

(bb)  5  Barn.  &  Aid.  515,  (a). 

(cc)  Id.  513.     1  Dowl.  &  Ryl.  67,  S.  C. ;  and  see  1  Barn.  &  Cres.  91 ;  but  see  2  Campb.  594. 
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But,  on  the  other  hand,  where  the  phiintiff  had  hohlen  the  defendant  to 
hail,  and  a  verdict  was  taken  for  him  at  the  trial,  suhject  to  an  order  of 
reference  for  ascertaininf^  the  amount  of  the  damages,  and  the  arbitrator 
awarded  a  less  sum  than  jiftecn  pounds ;  the  court  of  Common  Pleas,  upon 
an  application  to  allow  the  defendant  his  costs  pursuant  to  the  above 
statute,  held  that  in  order  to  entitle  iiim  to  such  costs,  he  must  show  that 
the  arrest  was  vexatious  and  malicious. (tZ)  So,  where  a  defendant  was 
arrested  in  that  court  ^oy  fifteen  pounds,  for  goods  sold,  and  was  indebted 
to  the  plaintift"  in  the  sum  oi  fourteen  pounds  only,  on  a  ])romissory  note 
payable  by  instalments,  the  court  would  not  allow  the  defendant  his  costs, 
pursuant  to  the  above  statute,  as  he  might  liave  been  arrested  on  the 
note.(c')  This  statute  does  not  extend  to  an  action  of  debt  on  bond,  where 
the  plaintiff  obtains  a  verdict  for  nominal  damages,  and  takes  liis  judgment 
for  the  penalty,  exceeding  the  sum  for  which  the  defendant  Avas  arrested. (/) 
And  it  has  been  holdon  not  to  apply  to  cases,  where  the  defendant  pays 
into  court,  upon  the  common  rule,  a  less  sum  than  he  was  arrested  for,  and 
the  plaintiff  takes  it  out  of  court  :[g)  and  it  must  be  a  strong  case  against 
an  executor,  to  bring  him  within  the  meaning  of  the  act.(A)  An  applica- 
tion for  costs,  under  this  statute,  cannot  be  supported  by  a  reference  to 
the  notes  of  the  judge  before  whom  the  cause  Avas  tried  ;  but  an  affidavit 
must  be  made,  shoAving  there  was  no  reasonable  or  probable  cause  for  the 
arrest :(?')  And  the  court  Avill  not  make  an  order  for  costs  to  be  paid  to  the 
defendant  upon  this  statute,  where  it  appears,  on  showing  cause,  that  under 
the  circumstances,  the  plaintiff  had  a  reasonable  or  probable 
cause  for  arresting  the  defendant,  to  the  full  *amount  of  the  sura  [  *985  ] 
for  which  he  Avas  arrested. (a)  If  a  defendant's  attorney  apply 
for  costs  on  this  statute,  Avithout  sufficient  grounds,  the  court  of  Common 
Pleas,  on  discharging  the  rule,  w^ill  make  him  pay  the  costs  of  the  applica- 
tion. (/>) 

The  plaintiff,  we  may  remember,  is  not  entitled  to  costs  in  a  popular 
action,  for  the  Avholc  or  part  of  the  penalty  given  by  statute  to  a  common 
informer,  unless  they  are  expressly  given  him  by  the  statute. (c'6')[a3  Nor  Avas 
the  defendant  entitled  to  costs  in  such  an  action,  until  the  statute  18  Eliz.  c. 
5,  §  8,  (made  perpetual  by  the  27  Eliz.  c.  10,)  by  Avhich  it  is  enacted,  that 
"if  any  common  informer  shall  Avillingly  delay  his  suit,  or  shall  discon- 
tinue, or  be  nonsuit,  or  shall  have  the  matter  pass  against  him  therein  by 
verdict  or  jvidgment  in  laAV,  the  said  informer  shall  pay  to  the  defendant  his 
costs,  charges  and  damages,  to  be  assigned  by  the  court  in  Avhich  the  suit 
shall  be  attempted  :"  Avitli  n  proviso,  that  "this  act  shall  not  extend  to  any 
officers,  Avho,  in  respect  of  his  office,  has  heretofore  usually  sued  upon  penal 
laAvs  :  nor  to  any  officer,  suing  only  for  matters  concerning  his  office. "(t?(Z) 
This  act  of  parliament,  which  seems  to  give  costs  upon  an  arrest  of  judg- 

(d)  1  Mooro,  92;  and  see  5  Price,  1.     3  Moore,  605.     1  Brod.  &  Bing.  278,  S.  C. 

{r)  3  Moore,  5ao. 

(/)  10  Kast,  525.     1  Tnunt.  251.     2  Marsh.  527,  S.  C. 

(>/)  1  .Smith,  R.  428.  2  Smith,  R.  CG7.  13  East,  90.  2  Dowl.  &  Ryl.  200.  2  Barn.  & 
Cres.  711.  4  Dowl.  &  Ryl.  186.  S.  C.  3  Barn.  &  Cres.  491.  5  Dowl.  &  Ryl.  383.  S.  C.  3 
Moore,  327.     1  Brod.  &  Bing,  6G.     S,  C.  6  Price,  126 ;  but  see  2  New  Rep.  G.  P.  76,  contra, 

(ft)   1  Miirsli.  21.  (/)   1  Taunt.  60. 

(a)  1  Smith,  R.  521 ;  and  see  1  Moore,  92.     2  Chit.  Rep.  147. 

(b)  4  Taunt.  191.  (cc)  A7itc,  946. 

(dJ)  2  Ld.  Raym.  1333.    Bnl.  Ni.  Pri.  333,  4.    And  see  tiie  statute  24  Uen.  VIIl.  r.  S, -which 

[a]  See  Brightly  on  Costs,  p.  130, 
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ment,(e)  extends  to  actions  brought  upon  a  subsequent  statute, (/)  or  one 
that  is  repealed  ;{fj)  and  also  to  actions  qui  tam^  for  part  of  a  penalty,  as 
well  as  where  the  tvJiole  is  given  to  a  common  informer  :(A)  But  it  does  not 
extend  to  actions  brought  by  the  party  grieved,  upon  a  remedial  statute ;(^) 
nor  to  give  costs  to  one  of  several  defendants  who  has  been  acquitted,  where 
a  verdict  has  been  given  against  his  co-defendants. (A;) 

When  there  are  several  defendants,  who  succeed  in  the  action,  the  plain- 
tiflf  may  pay  costs  to  which  of  them  he  pleases  -.{l)  And  if  they  fail,  each 
of  them  is  answerable  for  the  whole  costs  :[a]    Thus,  where  an  ejectment 

exempts  plaintiffs,  suing  to  the  use  of  the  King,  in  any  action  whatsoever,  from  the  payment 
of  costs,  in  case  they  be  nonsuited,  or  a  verdict  pass  against  them.  See  also  7  Durnf.  & 
East,  367. 

(e)  Gilb.  C.  P.  271 ;  but  see  Hul.  Costs,  2  Ed.  215. 

(/)  Willes,  392,  440.     1  Wils.  177.  {g)  Hut.  35,  6.     2  Keb.  106. 

(//)  Cowp.  366.     Say.  Costs,  15,  S.C;  and  see  2  Str.  1103.     6  Vin.  Abr.  341,  2,  S.  C. 

(i)  1  And.  116.     2  Leon.  116.     4  Leon.  55.     Cro.  Eliz.  177.     Hut.  22.    1  Salk.  30. 

\k)   1  Car.  &  P.  439,  446,  7. 

\l)  1  Str.  516.  2  Str.  1203.  Ad.  Eject.  2  Ed.  301 ;  and  see  5  Barn.  &  Cres.  528,  9.  8 
Dowl.  &  Eyl.  285,  S.  C. 

[a]  In  actions  ex  delicto  against  several  defendants,  if  they  plead  severally,  and  all  prevail 
against  the  plaintiff,  each  defendant  is  entitled  to  costs.  ALitcr,  if  they  join  in  their  pleas. 
Crosly  V.  Looejoy,  6  N.  H.  458.  And  where  a  verdict  is  found  in  favour  of  either  defendant, 
he  is  entitled  to  costs  in  such  case.  Galloway  v.  Pitman,  3  Mass.  408.  Trapp  v.  3I'-Kinzie, 
2  N.  &  M.  511.  Hidaz  v.  Gilmore,  3  Blackf  49.  Where  some  of  the  defendants  prevail  and 
others  are  found  guilty,  the  former  will  recover  several  costs  for  travel,  attendance  and 
attorney's  fee;  but  for  witnesses'  fees,  depositions,  &c.,  which  are  jointly  incurred,  they 
vrill  have  single  costs  only,  to  be  taxed  wholly  in  either  of  their  bills,  or  distributively  ac- 
cording to  the  advances  made  therefor  by  each.  Mason  v.  Waite,  1  Pick.  452.  Stockshill  v. 
Shujford,  1  Murph.  39.  Durghton  v.  Leighton,  10  Mass.  56.  And  whether  defendants  in 
actions  of  tort,  plead  jointly  or  severally,  if  some  are  found  guilty  and  others  are  ac- 
quitted, those  who  are  acquitted  are  entitled  to  costs,  as  a  verdict  severs  defendants  in  such 
case  as  effectually  as  several  pleading  would.  Brown  v.  Stearns,  13  Mass.  536.  Griswold 
V.  Sedgwick,  3  Wend.  326.  Vanfield  v,  Gaylord,  12  Wend.  236.  S.  P.  If  separate  suits  are 
brought  against  several  joint  tiespassers,  the  plaintiff  maj  have  costs  against  each  defendant, 
though  he  can  have  but  one  satisfaction.  Livin/jision  y.  Bishop,  1  Johns.  290.  Knickerbocker 
V.  Colver,  8  Cow.  3.  And  where  several  defendants  in  an  action  of  tort,  who  had  pleaded 
jointly  in  the  Common  Pleas,  pleaded  severally  in  the  Supreme  Court,  and  filed  a  joint  speci- 
fication of  defence,  it  was  held  upon  a  nonsuit  of  the  plaintiffs,  that  the  defendants  were 
entitled  only  to  joint  costs  in  the  common  pleas,  but  to  several  costs  for  travel  and  attend- 
ance in  the  supreme  court,  and  also  that  an  aliquot  part  of  the  costs  for  witnesses,  court- 
dues,  &c.,  might  be  taxed  for  each  defendant,  or  that  those  items  might  be  otherwise  so  dis- 
tributed that  taking  the  ti  together,  the  plaintiffs  should  be  charged  no  more  than  if  the 
defendants  had  recovered  only  joint  costs.  Uales  v.  Stone,  9  Met.  316.  In  tort  against  two 
defendants,  a  verdict  was  rendered  against  one  carrying  costs,  but  the  other  was  acquitted, 
Held,  that  he  was  entitled  to  full  costs  against  the  plaintiff.  Albany  Railroad  v.  Cady,  6 
Hill,  265.  Tenbrock  v.  Paige,  6  Hill,  267.  Anon.  6  Hill,  268.  S.  P.  Where,  in  a  joint  action 
of  ejectment  by  five  plaintiffs  who  claim  the  whole  of  the  premises  in  question,  three  recover 
judgment  for  a  part  of  the  premises  and  two  fail  in  maintaining  their  action,  the  parties  suc- 
ceeding are  entitled  to  a  full  bill  of  costs,  deducting  such  charges  as  exclusively  relate  to 
the  two  plaintiffs  who  have  been  defeated.  Heriman  v.  Booth,  20  Wend.  666.  Where  two 
defendants  appear  by  different  attorneys,  and  each  moves  for  a  nonsuit,  but  one  bill  of 
costs  will  be  allowed.  Trowbridge  v.  Sharp,  4  Hill,  38.  Jojies  v.  Williams,  4  Hill,  34.  And 
although  the  defendants  in  an  action  of  trespass,  sever  in  their  pleas,  yet,  where  there  is  but 
one  judgment  in  their  favour,  they  shall  recover  but  one  set  of  costs.  M'-Namara  v.  Kerns,  2 
Iredell,  66. 

Where  in  trespass,  two  defendants  severed  in  their  pleas,  and  the  jury  on  the  first  count  in 
the  declaration,  found  one  guilty  and  the  other  not  guilty,  aud  found  both  guilty  on  the  second 
count,  and  assessed  several  damages,  both  defendants  were  charged  with  full  costs.  Kempon 
V.  Cook,  4  Pick.  305.  Proprietors  of  Kennebec  Purchase  \.  Boulton,  4  Mass.  421.  Ewer  y. 
Beard,  3  Pick.  64.  S.  P.  In  South  Carolina,  when  a  verdict  is  found  for  one  of  two  joint  de- 
fendants, he  is  entitled  to  costs.  But  where  their  costs  have  been  joint,  as  a  joint  plea,  &c., 
he  is  entitled  to  half  cost  only.  If  he  has  incurred  a  particular  expense,  as  if  a  witness  has 
been  examined  by  commission  for  him  alone,  he  has  full  costs  for  such  items,     i/'  Clure  v. 
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was  brought  against  several  defendants,  who  defended  severally,  and  at  the 
assizes  one  of  them  confessed  lease,  entry  and  ouster,  and  liad  a  verdict 
against  him,  but  the  others  did  not  confess;  the  court  upon  application  said, 
the  officer  must  tax  the  same  costs  against  all  the  defendants ;  and  that  if 
the  plaintiff,  after  he  had  satisfaction  against  one,  should  take  out  execution 
against  another,  the  latter  might  apply  to  the  court. (w) 

When  one  of  several  defendants  lets  judgment  go  by  default,  and  the 
other  ]>lea(ls  a  [)lea  which  goes  to  the  whole  declaration,  and  shows 
that  *the  plaintiff  had  no  cause  of  action,  if  this  plea  be  found  for  [  *986  ] 
the  defendant  who  pleaded  it,  he  shall  have  costs ;  and  being  an 
absolute  bar,  the  other  defendant  shall  have  the  benefit  of  it,  and  not  pay 
costs  to  the  plaintifi":(«)  But  when  the  plea  does  not  go  to  the  whole,  but 
is  merely  in  discharge  of  the  party  pleading  it,  there  the  other  party  shall 
not  have  the  benefit  of  it ;  but  shall  pay  costs,  though  it  be  found  against 
the  plaint ifl".(J) 

Before  the  statute  8  &  9  W.  III.  c.  11,  if  one  of  several  defendants  had 
been  acquitted,  he  was  not  entitled  to  his  costs ;  the  courts  construing  the 
former  acts  to  relate  only  to  the  case  of  a  total  acquittal  of  all  the  defend- 
ants.(c)  This  being  found  inconvenient,  it  was  enacted  by  the  above 
statute,  §  1,  that  "where  several  persons  shall  be  made  defendants  to  any 
action  of  trespass,  assault,  false  imprisonment,  or  ejectione  Jirma',  and  any 
one  or  more  of  them  shall  be,  upon  the  trial  thereof,  acquitted  by  verdict, 
every  person  so  acquitted  shall  recover  his  costs  of  suit,  in  like  manner  as 
if  the  verdict  had  been  given  against  the  plaintiff,  and  acquitted  all  the 
defendants  ;  unless  the  judge,  before  whom  the  cause  is  tried,  shall  immedi- 
ately after  the  trial  thereof,  in  open  court,  certify  upon  the  record  under 
his  hand,  that  there  was  a  reasonable  cause  for  making  such  person  a  de- 
fendant." This  statute  is  confined  to  the  particular  actions  mentioned 
therein ;  and  does  not  extend  to  an  action  of  trespass  upon  the  case,{dd) 
nor  consequently  to  an  action  of  trover  :[e)  neither  does  it  extend  to  an 
action  of  replevin  ;{f)  nor  to  an  action  of  debt  on  bond  against  executors, 
one  of  whom  is  acquitted  on  the  plea  oi  plene  admiiiistravit ])ra>ter.{f/)  On 
a  joint  plea  of  not  guilty  to  trespass  and  assault,  if  one  defendant  be  found 
guilty,  with  one  shilling  damages  and  one  shilling  costs,  and  the  other  ac- 
quitted, the  latter  is  only  entitled  to  forty  shillings  costs. (A) 

When  a  feigned  issue  is  ordered  by  a  coui't  of  law,  whether  it  be  in  a 

(;n)  Bui.  Ni.  Pri.  335,  G.     Ad.  Eject.  2  Ed.  206,  7. 

(a)  Co.  Lit.  125.  Cro.  Jac.  134.  1  Lev.  63.  1  Sid.  76.  1  Keb.  284.  S.  C.  2  Ld.  Ravm. 
1372.  1  Str.  GIO.  8  Mod.  217.  S.  C.  Cas.  ?r.  C.  P.  107.  Pr.  Reg.  102.  S.  C.  2  H.  Blue. 
28.    2  Chit.  Rep.  153. 

(h)  Slime  cfx.'^es;  1  Wils.  89.     3  Diimf.  &  East,  656.     2  Chit.  Rep.  153. 

(f)  2  Str.  1005;  and  see  1  Salk.  194.  (dd)  2  Str.  1005. 

((•)  Barnes,  139. 

(/)  3  Bur.  1284.     1  Blac.  Rc'p.  355.     Say.  Costs,  215,  S.  C. 

((f)  Duke  nf  Norfolk  y.  Anthony  ^  another,  E.  42  Geo.  IIL  K.  B. 

(A)  2  Maule  &  Sel.  172  ;  and  see  4  Barn.  &  Aid.  43,  700. 

Sutherland,  4  M'Cord,  158.  And  in  New  York,  when  an  action  ex  contractu  is  brought 
against  several  defendants,  some  of  whom  succeed  and  others  have  a  verdict  against  them, 
the  former  do  not  recover  costs.  Avery  v.  Curtu,  3  Cow.  369.  And  when  a  nol.  pros,  is  en- 
tered as  to  one  of  several  defendants,  and  costs  are  refused  liim,  a  mandamus  will  not  be 
granted  to  compel  an  allowance  of  costs  to  him.  Exparte  Nelson,  1  Cow.  417.  In  the 
same  kind  of  action  against  several  defendants  on  a  joint  contract,  though  they  plead 
severally  and  all  prevailed,  yet  several  costs  shall  not  be  ta.\ed.  Meagher  v.  Batchelder,  6 
Mass.  444.      Ward  \.  Johnson,  13  Alass.  148. 
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civil  or  criminal  proceeding,  the  costs  always  follow  tlie  verdict,  and  must 
be  paid  to  tlic  party  obtaining  it.(/)  But  when  a  feigned  issue  is  ordered 
by  a  court  of  equity,  the  costs  do  not  follow  the  verdict,  as  a  matter  of 
course;  but  the  finding  of  the  jury  is  returned  back  to  the  court  which 
ordered  the  issue,  and  tlie  costs  there  are  in  the  discretion  of  the 
[  *987  ]  court.{i)  *When  the  issue  is  ordered  by  a  court  of  law,  on  a  rule 
for  an  information, (a)  or  a  motion  for  an  attachment, (Z»)  the  costs 
of  the  original  rule  or  motion  do  not  in  general  follow  the  verdict,  but  only 
the  costs  of  the  feigned  issue  ;  which  costs  are  to  be  reckoned  from  the  time 
when  the  feigned  issue  was  first  ordered  and  agreed  to.(c')  Yet,  where  it 
was  ordered  by  the  consent  rule,  that  the  costs  should  abide  the  event  of 
the  issue,  the  court  directed  the  ivliole  costs  to  be  paid  under  it.(<:7) 

Having  thus  shown,  in  what  cases  the  parties  are  entitled  to  costs,  I  shall 
proceed  to  consider,  what  costs  they  are  respectively  entitled  to ;  with  the 
means  of  taxing  and  recovering  them,  as  betAveen  party  and  party. 

When  the  plaintiff  recovers  single  damages,  he  is  only  entitled  to  single 
costs,  unless  more  be  expressly  given  him  by  statute  :  And  single  damages 
only  are  recoverable,  in  an  action  against  a  tenant,  to  recover  the  value  of 
three  years'  improved  rent  of  the  premises,  for  secreting  an  ejectment,  on 
the  statute  11  Geo.  II.  c.  19,  §  12. (ee)  But  if  double  or  treble  damages  are 
given  by  a  statute,  subsequent  to  the  statute  of  Cfloueester,  in  a  case  wherein 
single  damages  were  before  recoverable,  the  plaintiiF  is  entitled  to  double  or 
ti'eble  costs,  although  the  statute  be  silent  respecting  them  ;{ff)  as  in  an 
action  upon  the  2  Hen.  IV.  c.  ll,{gg)  &c.  So,  treble  costs  are  recoverable 
by  the  plaintiff,  in  an  action  on  the  case  for  treble  damages,  against  the 
sheriff,  on  the  statute  29  Eliz.  c.  4,  for  extortion. (AA)  But  the  avowant  in 
replevin,  on  a  distress  for  poor  rates,  is  only  entitled  to  single  costs,  under 
the  statute  43  Eliz.  c.  2,  §  l9.(^V)  And  where,  on  a  declaration  in  trespass, 
consisting  of  six  counts,  two  of  which  were  for  a  forcible  entry  on  the 
statute  8  Hen.  VI.  c.  9,  §  6,  and  the  rest  at  common  law,  judgment  having 
gone  by  default,  the  plaintiff  obtained  general  damages  on  a  writ  of  inquiry, 
and  sixpence  costs ;  the  court  held,  that  he  was  not  entitled  to  treble  costs 
on  all  the  counts  of  the  declaration,  but  could  only  enter  his  judgment  on 
the  counts  at  common  law,  with  single  costs. (7^;)  In  some  cases,  double  or 
treble  costs  are  expressly  given  to  the  plaintiff ;  as  upon  the  game  laws,  by 
the  statute  2  Geo.  III.  c.  19,  §  5 ;  And  whenever  a  plaintiff  is  entitled  to 
double  or  treble  costs,  the  costs  given  by  the  court  de  incremento  are  to  be 

(i)  Still  ^  Rogers,  1  Lil.  Pr.  MA,  per  Holt,  Ch.  J.  Barnes,  130.  1  Wils.  261,  331.  Say. 
Rep.  24.  1  Wils.  324,  S.  C. ;  and  see  Burt.  Prac.  Excheq.  248,  9.  Peake's  Cas.  Ni.  Pri.  3 
Ed.  100,  270.  7  Taunt.  31.  2  Marsh.  355,  S.  C.  But  in  the  case  of  Iloskins  v.  Ld.  Berke- 
ley, (4  Durnf.  &  East,  402,)  the  court  strongly  intimated  an  opinion,  that  as  feigned  issues 
were  only  granted  with  the  leave  of  the  court,  it  would  be  prudent  in  future,  when  they 
permitted  such  issues  to  be  tried,  to  compel  the  parties  to  consent,  that  the  costs  should  be 
in  the  discretion  of  the  court. 

(a)  Say.  Rep.  229.     1  Bur.  G03.     Say.  Costs,  144,  S.  C. 

[b)  Say.  Rep.  253.  (c)   1  Bur.  604.     2  Ken.  292,  S.  0. 
[d)  2  Bur.  1021 ;  and  see  3  Maule  k  Sel.  323.           (ee)  2  Barn.  &  Aid.  662,  (a). 

iff)  Say.  Costs,  228;  and  see  Hul.  Costs,  2  Ed.  17,  479,  &c. 

{gg)  Ante,  893,  4;  945. 

(M)  2  Barn.  &  Aid.  393.  1  Chit.  Rep.  137,  S.  C.  And  for  the  judgment  in  this  case,  see 
Append.  Chap.  XXII.  |  90. 

(»)  4  Moore,  296.  1  Brod.  &  Bing.  517,  S.  C  ;  and  see  the  case  of  Hempson  v.Josselyn  & 
others,  4  Moore,  297,  (b). 

(k)  2  Moore,  238.     Ante,  893,  4. 
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doubled  or  trebled,  as  well  as  those  given  by  tlie  jury.(/)  But  dou])le  or 
treble  costs  are  not  to  be  understood  to  mean,  according  to  their  literal 
import,  twice  or  thrice  the  amount  of  single  costs.  When  a  statute  gives 
double  costs,  the  true  mode  of  estimating  them  is,  first  to  allow  the  phiintiff 
or  defendant  the  single  costs,  including  tlie  expenses  of  *witnesscs, 
counsel's  fees,  &-c.,  and  then  to  allow  him  one  half  the  amount  of  [  *988  ] 
the  single  costs,  without  making  any  deduction  on  account  of 
hose  expenses. (rt)  If  treble  costs  are  given,  they  are  calculated  thus  :  1, 
the  common  costs  :  2,  half  of  these ;  and  then  half  of  the  latter. (i) 

Double  or  treble  costs  arc  also  in  some  cases  expressly  given  to  the 
defendant ;  as,  in  actions  against  justices  of  the  peace,  constables,  &c.,  by 
the  7  Jac.  I.  c.  5,(t')  (made  perpetual  by  the  21  Jac.  I.  c.  12,  §  2 ;)  for  dis- 
tresses for  rents  and  services,  by  the  11  Geo.  II.  c.  19,  §  21,  2  •,{d)  where 
the  plaintiff  recovers  less  than  40.s.  damages,  by  the  23  Geo.  II.  c.  33,  § 
19;(<^)  on  the  building  act,  14  Geo.  III.  c.  78,  §  100  ;(/)  against  officers  of 
the  excise  or  customs,  by  the  23  Geo.  III.  c.  70,  §  34.  28  Geo.  III.  c.  37, 
23,  and  0  Geo.  IV.  c.  108,  §  97,  or  officers  of  the  army,  navy,  or  marines, 
by  the  last-mentioned  statute  ;  against  persons  holding  public  employments, 
&c.,  and  having  power  to  commit  to  safe  custody,  by  the  42  Geo.  III.  c.  85, 
§  6  ;  against  any  person  or  persons,  for  any  thing  done  in  pursuance  of  the 
act  for  consolidating  the  provisions  of  the  acts  relating  to  tlie  duties  under 
the  management  of  the  commissioners  for  the  affairs  of  taxes,  or  any  act  for 
granting  duties  to  be  assessed  under  the  regulations  of  that  act,(^(/)  or  of  the 
act  to  amend  the  laws  relating  to  bankrupts, (7<)  or  for  consolidating  and 
amending  the  laws  relative  to  jurors,  and  juries  ;(?')  in  replevin,  on  a  distress 
for  rates  made  by  commissioners  on  plaintiff's  lands,  under  the  statute  50 
Geo.  III.  c.  xlvii.  •,{k]i-)  and  in  actions  on  the  mutiny  act,(Z^)  or  for  non-resi- 
dence.(?«)  Also,  under  the  Birmingham  paving  act,  (52  Geo.  III.  c.  113,) 
some  of  several  defendants,  in  whose  favour  a  verdict  has  been  given,  are 
entitled  to  treble  costs,  though  the  verdict  may  have  gone  against  others.(«) 
And,  by  the  statute  1  Geo.  IV.  c.  87,  §  6,  "  in  all  cases  wTierein  the  land- 
lord shall  elect  to  proceed  in  ejectment,  under  the  provisions  of  that  act, 
and  the  tenant  shall  have  found  bail  as  ordered  by  the  court,  if  the  land- 
lord upon  the  trial  of  the  cause  shall  be  nonsuited,  or  a  verdict  jDass  against 
him  upon  the  merits  of  the  case,  there  shall  be  judgment  against  him,  with 
double  costs." 

In  the  foregoing  and  similar  cases,  where  it  does  not  appear,  on  the  face 

(7)  2  Leon.  52.  Cro.  Eliz.  582.  3  Lev.  3.51.  Carth.  297,  321.  1  Salk.  205.  1  Ld.  Raym. 
Ui,  S.  C.     2  Sir.  1048;  but  see  1  Durnf.  &  East,  252. 

(a)  4  Ham.  &  Cres.  889.     V  Dowl.  &  RyL  484,  S.  C. 

(/>)  Table  of  Costs,  m»n/iCi>to.  1  Chit.  Rep.  137,  (a).  4  Bam.  &  Ores.  154.  C  Dowl.  & 
Ryl.  1,  S.  C. 

(c)  This  statute  does  not  extend  to  actions  for  a  mere  non-feazance,  but  only  where  some- 
thing is  done  by  the  ofliccrs.  2  Lev.  250.  3  East,  92.  And  accordingly,  parish  officers,  or 
persons  acting  on  their  behalf,  are  not  entitled  under  this  statute  to  double  cosU,  upon  a 
judgment  as  in  case  of  a  nonsuit,  in  an  action  brought  against  thcni,  for  the  price  of  good? 
sold  and  delivered  to  them  for  the  use  of  the  poor.     3  Maule  &  Sel.  131. 

(d)  For  determinations  on  this  statute,  vide  ante,  977. 

(e)  4  .Maule  k  .Sel.  171.  (/)  9  East,  322.     C  Dowl.  &  Ryl.  481. 
(ff)  43  Geo.  IlL  c.  99,  §  70.  (/))  0  Geo.  IV.  c.  IG,  g  44. 

It)  G  Geo.  IV.  c.  50,  g  58.  (kk)  6  Maule  &  Sel.  128. 

(//)  5  Taunt.  820.     1  Marsh.  382.     S.  C.  3  Maule  &  Sel   591  ;  and  see  slat.  3  Geo.  IV.  c. 
13,  g  149.     7  &  8  Geo.  IV.  c.  4,  §  155.     9  Geo.  IV.  c.  4,  ?  155. 
(m)  57  Geo.  IIL  c.  99,  |  45.  (h)  2  I5ing.  267. 
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of  the  record,  that  the  defendant  is  entitled  to  the  benefit  of  the 
[  *089  ]  act,  *(as  wlicrc  he  pleads  the  general  issue,)  and  there  is  no  parti- 
cular mode  appointed  for  recovery  of  the  costs,  the  proper  mode, 
after  a  nonsuit  or  verdict  for  the  defendant,  is  to  apply  to  the  court,  upon 
an  affidavit  of  the  facts,  for  leave  to  enter  a  suggestion  on  the  roll;(a^ 
which  suggestion  should  be  entered  before  the  entry  of  final  judgment  :{b) 
And  it  cannot  be  done  by  rule  of  court,(c)  unless  where  the  plaintijBT  moves 
for  leave  to  discontinue,  on  payment  of  costs  ;  in  which  case,  the  court  may 
make  it  part  of  the  rule,  that  he  shall  pay  double  or  treble  costs.{d)  But 
when  the  facts  entitling  the  plaintiff  to  double  or  treble  costs,  appear  on 
the  face  of  the  record  by  pleading,  or  on  a  special  verdict,(e)  &c.  a  sug- 
gestion is  unnecessary  :  And  if  a  particular  mode  be  appointed  by  statute, 
for  the  recovery  of  double  or  treble  costs,  as  by  the  certificate  of  the  judge 
who  tried  the  cause,  on  the  7  Jac.  I.  c.  5,  there  that  particular  mode  must 
be  observed  :(/)  so  that  if  the  judge  certify,  there  is  no  need  of  a  sugges- 
tion :  and  if  he  do  not,  it  is  of  no  avail,  except  where  judgment  goes  by 
default. (^)  When  a  defendant  is  entitled  to  treble  costs,  under  a  statute, 
by  a  judge's  certificate,  and  judgment  is  entered  up  for  treble  costs  gene- 
ralljj  without  stating  on  what  ground  the  defendant  is  entitled  to  them, 
this  is  a  substantial  defect ;  and  the  court  of  Common  Pleas  would  not 
amend  the  judgment,  by  striking  out  the  word  '■'■  treble  :'\h)  But  the  court 
of  King's  Bench,  in  the  same  case,  allowed  an  amendment  to  be  made  on 
the  record,  by  inserting  the  certificate  of  the  judge  who  tried  the  cause, 
allowing  the  plaintiff  treble  costs,  which  had  been  omitted  by  the  clerk  in 
entering  judgment  in  the  Common  Pleas.(2) 

Costs  are  taxed  by  the  master,  in  the  King's  Bench  and  Exchequer,  or 
prothonotaries  in  the  Common  Pleas,  upon  a  bill  made  out  by  the  attorney 
for  the  prevailing  party  ;[a]  or  more  frequently  without  a  bill,  upon  a  view  of 
the  proceedings ;  and  if  there  have  been  any  extra  expenses,  which  do  not 
appear  on  the  face  of  the  proceedings,  there  should  be  an  affidavit  made  of 
such  expenses,  to  warrant  the  allowance  of  them ;  which  is  called  an  affidavit 
of  increased  costs. (^)  In  country  causes,  such  an  affidavit  is  generally  made ; 
and  if  sworn  before  a  commissioner,  it  must  be  filed  with  the  clerk  of  the 
rules  in  the  King's  Bench,  or  secondaries  in  the  Common  Pleas :  and,  in  the 
former  court,  the  clerk  of  the  rules  makes  a  copy  of  it  for  the  master ;  but 
in  the  latter  court,  it  is  usual  for  the  secondaries,  on  being  paid  for  a  copy, 
to  mark  the  affidavit,  and  permit  the  original  to  be  taken  to  the  prothono- 
taries, who  keep  it  till  the  costs  are  taxed,  and  then  send  it  to  the 
[  *990  ]  secondaries  to  be  filed.  It  is  also  usual  to  give  notice  *to  the 
opposite  attorney,  of  the  time  when  the  costs  are  intended  to  be 
taxed;  but  in  order  to  enforce  it,  there  must  be  a  side-bar  rule  to  be  pre- 
sent at  taxing  costs :(««)  which  rule  is  obtained  from  the  clerk  of  the  rules 

(a)  1  Str.  49,  50.     Cas.  Pr.  C.  P.  16.     Cas. /cm;).  Harchy.  126.     /J.  138.     2  Str.  1021.  S. 
C.  Say.  Rep.  214.     3  Wils.  442.     9  East,  322.     Append.  Chap.  XXXIX.  g  28,  31,  2,  3. 
(6)  5  Taunt.  820.     1  Marsh.  382.     S.  C.  3  Maule  &  Sel.  591. 
(c)  1  Str.  50. 

{d)  2  Str.  974.     Cas.  temp.  Hardw.  125.  (e)  Doug.  308,  (;i). 

(/)  2  Vent.  45.     Doug.  307,  8.     7  Durnf.  &  East,  448  ;  but  see  Doug.  308,  n. 
{g)  Cas.  temp.  Hardw.  138,  9.  (A)  5  Taunt.  820.     1  Marsh.  382,  S.  C. 

(i)  3  Maule  &  Sel.  591.  (A-)  Append.  Chap.  XL.  g  7. 

{aa)  Append.  Chap.  XL.  §  5,  6. 

[a]  See  Brightly  on  Costs,  p.  299. 
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in  the  King's  Bench,  or  secondaries  in  the  Common  Pleas,  and  a  copy  of 
it  should  be  duly  served;  after  Avhich,  if  the  costs  are  taxed  Avithout  notice, 
the  taxation  is  irregular,  and  the  attorney  liable  to  an  attachment.  If 
either  party  be  dissatisfied  with  the  allowance  of  costs,  he  nuiy  apply  to 
the  cour^,  for  a  rule  to  show  cause  why  the  master  or  prothonotaries  should 
not  review  their  taxation  :(i)  And  where  an  attorney  had  charged  for  a 
declaration  as  containing  more  folios  than  it  really  contained,  and  this 
charge  was  allowed  by  the  master,  the  court  of  King's  Bench  held  it  to  be 
a  good  grouml  for  reviewing  the  taxation. (c)  But  the  aflidavit,  in  su])port 
of  the  rule,  must  be  confined  to  the  objections  alleged  against  the  taxation, 
and  not  enter  into  the  merits  of  the  cause. (t^)  And  where  an  attorney's 
clerk  admitted,  on  the  taxation  of  costs  before  the  master,  that  the  suit  in 
which  the  costs  were  taxed,  was  conducted  by  his  employer  from  motives 
of  charity,  on  behalf  of  the  plaintiff,  the  court  of  King's  Bench  held,  that 
the  clerk  was  such  an  agent  as  to  bind  his  master  by  such  admission.(e) 
In  the  Exchequer,  an  affidavit  to  ground  an  order  nisi  for  the  master  to 
revicAV  his  taxation,  on  account  of  overcharge,  must  point  out  the  specific 
items  thereof,  and  distinctly  show  that  they  are  erroneous.(/)  And,  in 
that  court,  it  is  not  necessary  that  a  party  applying  for  an  order  upon  the 
master  to  review  his  taxation  of  costs,  should  first  pay  into  court  the  amount 
of  the  ite^ns  in  the  bill  of  costs,  to  which  no  objection  has  been  made.(^) 
But  that  court  would  not  interfere  with  the  province  of  the  master,  in  the 
taxation  of  costs  de  incremento,  by  ordering  a  new  taxation  in  favour  of 
a  defendant,  on  the  ground  that  the  plaintiff  had  been  himself  the  cause 
of  increasing  the  amount  of  costs,  by  proceeding  to  trial,  after  an  offer  by 
the  defendant  to  give  a  cognovit.{h) 

The  means  of  recovering  costs,  as  between  party  and  party,  are  by  exe- 
cution or  action,  upon  a  judgment  obtained  for  them;  or  by  attachment, 
upon  a  rule  of  court. (/)  In  proceeding  by  attachment,  a  copy  of  the  rule, 
with  the  officer's  allocatur  thereon,  should  be  pe7'sonalli/{k)  served  on  the 
party  liable  to  the  payment  of  costs ;  and  at  the  same  time  the  original 
rule  should  be  shown  to  him,(^)  and  a  demand  of  payment  made:(Z)  And 
when  the  costs  are  ordered  to  be  paid  to  the  attorney,  the  demand  may 
be  by  the  acting  attorney  in  the  cause,  although  he  act  in  the  name  of 
another  attorney. (m)  If  the  costs  be  not  paid,  the  court,  upon 
an  affidavit  of  the  circumstances,(«)  will  grant  *an  attachment  •,{aa)  [  *991  ] 
the  rule  for  which  is  absolute  in  the  first  instance,(i6)  and  may 
be  moved  for  on  the  last  day  of  term.(cc)  In  the  Exchec^uer,  the  defend- 
ant, after  a  personal  demand  and  refusal,  may  proceed  against  the  plain- 
tiff by  suhpana  and  attachment,  for  non-payment  of  costs  on  a  non  pros, 
or  for  not  proceeding  to  trial,(t:?c7)  or  in  ejectment,  on  a  nonsuit, (<'<-)  &c. 

To  assist  the  parties  in  the  recovery  of  costs,  and  do  justice  between 

{b)  5  Taunt.  6G0. 

(c)   1  Chit.  Rep.  544.  (d)  Id.  321. 

(c)  Dowl.  &  Kyi.  Ni.  Pri.  48.     3  Stark.  Ni.  Pri.  185,  S.  C. 

{/)  M'Clel.  61.     13  Price,  129,  S.  C.  (ff)   11  Price.  510. 

(A)  9  Price,  344;  and  see  M'Clel.  12.     13  Price,  211.  (')  2  II.  Blac.  248. 

(k)  3  Durnf.  &  East,  351.     Pope  y. Smith,  K.  B. per  Cur. 

h)  JJubbard  V.  Horton,  H.  3G  Geo.  III.  K.  B. 

(m)  Say.  Rep.  95.  (m)  Append.  Chap.  XL.  §  8. 

(rtrt)  Append.  Chap.  XL.  I  9,  10. 

(bb)  Per  BuUer,  J.     M.  24  Geo.  III.  K.  B.  1  Bos.  &  Pul.  477.     Ante,  480. 

(cc)  5  Bur.  2G86.  (dd)  Append.  Chap.  XL.  §  11,  12,  13,  14. 

(ee)  Append.  Chap.  XLVI.  3  127,  8. 

Vol.  II.— 19 


QC)1  OF  COSTS. 

tlicin,  the}'-  arc  allowed  to  deduct  or  set  off  the  costs,  or  debt  and  costs,  in 
one  actit>n  at!;ainst  those  in  another.  This  practice,  however  agreeable  to 
natural  justice,  does  not  scera  to  have  formerly  obtained  in  the  court  of 
Kinif's  Bench :(/)  But,  in  the  Common  Pleas,  it  has  been  frequently 
allowed;  and  that,  not  only  where  the  parties  have  been  the  same,{g)  but 
also  where  they  have  been  in  some  measure  different.  Thus,  a  party  has 
been  permitted  to  set  off  a  separate  demand,  for  costs  payable  to  himself 
alone,  against  a  jo{7it  demand,  for  costs  payable  by  himself  and  others ;(/«) 
or  a  joint  demand,  for  costs  payable  to  himself  and  another,  against  a  sepa- 
rate demand,  for  damages  and  costs  payable  by  himself  only.(z)  And  the 
costs  of  a  bill  in  equity,  dismissed  in  favour  of  the  defendant,  may  be  set 
off  against  the  plaintiff's  costs  of  an  action  at  law  in  the  King's  Bench,  for 
the  same  cause,  subject  to  the  lien  of  the  attorney. (/c)  But  the  court  on 
motion,  Avill  not  enable  a  prisoner  to  set  off,  in  a  summary  way,  a  debt  for 
which  he  has  obtained  no  judgment,  against  the  plaintiff's  execution  :{l) 
And  where,  in  an  action  of  trespass  against  four  defendants,  the  plaintiff 
obtained  a  verdict  against  one,  and  the  other  three  were  acquitted,  the  court 
would  not  suffer  the  costs  of  the  three  defendants  who  were  acquitted,  to 
be  deducted  out  of  the  plaintiff's  costs,  against  that  defendant  who  was 
found  guilty;  declaring  the  motion  to  be  unprecedented.(w)  So,  the  costs 
of  a  judgment  as  in  case  of  a  nonsuit,  entered  up  against  the  plaintiff  after 
he  had  become  bankrupt,  cannot  be  set  off  against  the  costs  of  an  action  by 
the  bankrupt's  assignees,  against  the  defendant  in  the  former  action. (w) 
So,  a  judgment  recovered  by  A.  against  B.  and  C.  cannot  be  set  off,  on 
application  to  the  general  jurisdiction  of  the  court,  against  another  judgment 

recovered  against  A.  by  the  assignees  of  B.  under  an  insolvent 
[  *992  J  debtor's  act ;  the  interest  of  third  persons  intervening,  who  have 

*peculiar  claims  by  the  statute. (a)  And  where  a  defendant  was 
by  a  judge's  order,  allowed  to  proceed  to  trial,  upon  payment  to  the  plain- 
tiff of  a  certain  sum  of  money,  with  costs  incurred  up  to  the  date  of  the 
order,  and  the  plaintiff  consented  to  the  trial  proceeding  on  those  terms, 
before  the  costs  had  been  paid ;  the  court  held,  that  the  defendant  having 
obtained  a  verdict,  was  bound  to  pay  those  costs,  and  could  not  set  them 
off  against  the  costs  afterwards  taxed  for  him  on  the  postea.{b)  In  the 
King's  Bench,  we  have  seen,{c)  the  court  will  not  in  general  suffer  the  debt 
and  costs  in  one  action  to  be  set  off  against  those  in  another,  until  the  attor- 
ney's bill,  for  business  done  in  the  cause  wherein  he  was  concerned,  be  first 
discharged ;  but,  in  the  Common  Pleas,  the  attorney's  lien  for  his  costs  is 
holden  to  be  subject  to  the  equitable  claims  that  exist  between  the  parties 

(/)  2  Str.  891,  1203.     Bui.  Ni.  Pri.  336.     4  Durnf.  &  East,  124.    8  Durnf.  &  East,  Q9. 

(g)  Barnes,  145.  2  Blac.  Rep.  826,  869.  3  Wils.  396.  Say.  Costs,  256.  S.  C.  Bui.  Ni. 
Pri.  336.  2  H.  Blac.  440,  587.  2  Bos.  &  Pul.  28.  4  Taunt.  634 ;  but  see  1  New  Rep.  C.  P. 
311. 

(h)  Barnes,  146;  but  see  id.  130. 

(i)  Say.  Costs,  254.  2  Blac.  Rep.  827,  S.  C.  cited.  Caicthorne  v.  Thompson  ^-  another,  T. 
24  Geo.  ill.  K.  B.  S.  P. ;  and  see  1  H.  Blac.  217,  657.  2  H.  Blac.  587.  1  Moore  &  P.  141. 
4  Bing.  423,  S.  C. 

{k)  4  Dowl.  &  Ryl.  363.    4  Barn.  &  Crcs.  800,  S.  C. ;  and  see  4  Bing.  16. 

(/)  6  Taunt.  176. 

(m)  Barnes,  145.  Bui.  Ni.  Pri.  336.  4  Barn.  &  Aid.  43,  700 ;  but  see  1  H.  Blac.  23,  217, 
657.     2  H.  Blac.  587. 

(m)  10  Moore,  154.     2  Bing.  455,  S.  C.  {a)  3  East,  149. 

{b)  3  Barn.  &  Cres.  108.     4  Dowl.  &  Rvl.  716,  S.  C. 

(c)  Ante,  339. 
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in  the  cause.  (cZ)  When  the  application  is  made  by  the  party  to  whom  the 
larger  sura  is  due,  the  rule  is  tor  a  stay  of  proceedings,  on  acknowledging 
satisfaction  for  the  less  sum  :(e)  but  where  the  less  sum  is  due  to  the  party 
applying^  the  rule  is  to  have  it  deducted,  and  for  a  stay  of  proceedings, 
on  payment  of  the  balance.(/) 


*CHAPTEIl   XLI.  [*993] 

Of  Execution  hy  Fieri  Facias,   Capias  ad   Satisfaciendum,  and 
Elegit  ;   and  in  the  Action  of  Replevin, 

Execution,  in  civil  actions,  is  the  mode  of  obtaining  the  debt  or  da- 
mages, or  other  thing  recovered  by  the  judgment  :(^/)[a]  and  it  is  either 
for  the  plaintiff  or  defendant.  For  the  former,  upon  a  judgment  in  debt, 
the  execution  is  for  the  debt  and  damages,  or,  in  assiunpsit,  covenant,  case, 
replevin,  or  trespass,  for  the  damages  and  costs ;  to  be  levied,  in  an  action 
against  an  executor  or  administrator,  of  the  goods  of  the  testator  or  in- 
testate, in  the  hands  of  the  defendant,  if  he  hath  so  much  thereof  in  his 
hands  to  be  administered,  and  if  not,  then  the  damages  or  costs  to  be  levied 
de  bonis  j)?-opriis.{b)  Upon  a  judgment  in  detinue,  the  execution  is  for  the 
goods,  or  their  value,  with  damages  and  costs.  For  the  defendant,  upon 
a  judgment  in  replevin,  the  execution  at  common  law  is  for  a  return  of 
the  goods  :{c)  to  which  damages  are  superadded,  by  the  statutes  7  Hen. 
VIII.  c.  4,  §  3,  and  21  Hen.  VIII.  c.  19,  §  3 ;    or,  upon  the  statute  17 

Car.  II.  c.  7,  for  the  arrearages  of  rent,  and  costs  :{dcl)  and,  in  other  ac- 
tions, upon  a  judgment  oi  nonpros,  nonsuit,(ee)  or  verdict,(j^")  the  execution 
is  for  the  costs  only. 

In  the  present  chapter,  it  is  proposed  to  consider  the  ordinary  modes  of 

execution  for  the  debt  or  damages  and  costs,  in  debt  or  assumpsit,  &c.  by 
fieri  facias,  against  the  goods  and  chattels  of  the  party  against  whom  the 
judgment  is  given :  by  capias  ad  satisfaciendum,  against  his  person  ;  or  by 

elecfit,  against  his  goods  and  a  moiety  of  his  lands :  and  for  a  return  of  the 

goods  in  replevin,  by  retorno  habendo. 

At  common  law,  when  a  subject  sued  execution  upon  a  judgment  for  debt 

or  damages,  he  could  not  have  the  body  of  the  defendant  or  his  land  in 

execution,  unless  it  were  in  special  cases ;  but  could  have  execution  only 

of  his  goods  and  chattels,  and  of  his  corn  and  other  present  profits  of  his 

{d)  Id.  ibid.;  and  see  Lee's  Prac.  Die.  2  Ed.  13G,  7;  406,  7.     4  Taunt.  G32.    1  Dowl.  & 
Ryl.  1G8. 

(e)  BuL  Ni.  Pri.  336.    8  Durnf.  &  East,  69.     1  Taunt.  426.    1  Maule  &  SeL  696. 

f/)  2  Blac.  Rep.  869.    3  Wils.  396.    S.  C.  Say.  Costs,  254;  and  see  4  Durnf.  &  East,  124. 

(a)  Bac.  Abr.  tit.  Execution,  A.    Com.  Dig.  tit.  Execution,  A.  1. 

h)  Cro.  EIiz.887.     Dyer,  185,  (6).    Append.  Cliap.  XLI.  ^  8,  16. 

(<•)  Append.  Chap.  XLV.  §  92,  &c.  (dd)  Id.  §  89,  90,  91. 

\ec)  Append.  Chap.  XLI.  |  90.  (/)  Id.  §  91. 


[a]  Execution  cannot  issue  until  .after  judgment  rendered.  Parker  v.  Frambes,  1  Penn.  156. 
Oofton  V.  Champion,  lb.  157.  Lane  \.  Tenant,  76.319.  Conner  r.  London,  2  Penn.  529. 
Little  V.  Hemming,  lb.  552.  In  Massachusetts,  there  is,  by  statute  but  one  form  of  execution, 
which  includes  a  capias  ad  satisfaciendum,  a  levari  facias,  and  an  extendi  facias.  Ladd  v.  Blunt, 
4  Mass.  402.     Lyman  v.  Lyman,  11  Mass.  317.     Davis  v.  Richmond,  14  Mass.  473. 
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land :  for  ^\-liich  purpose  the  law  gave  him  two  several  writs,  to  he  sued 
within  the  year,  one  called  a /m/a(??a«,  which  was  only  of  the  goods  and 
chattels  the  other  a  levari  facias,  wherehy  the  sheriff  was  commanded, 
that  of  the  lands  and  chattels  of  the  defendant,  he  should  cause  to  be  levied, 

kc.ig)  The  capias  ad  satisfaciendum  lay  at  common  law,  in 
[  *994  ]  actions  *of  trespass  vi  et  armis  only ;  but  has  since  been  given 

in  other  actions,  by  a  variety  of  statutes. (a)  The  writ  of  elegit 
was  given  by  the  statute  of  Westm.  2,  (13  Edw.  I.)  c.  18 :  And  by  this 
statute,  he  who  recovereth  a  debt  or  damages,  may  have  a  writ  of  execution, 
for  levying  them  of  the  lands  and  chattels  ;  or  that  the  sheriff  shall  deliver 
to  him  all  the  chattels  of  the  debtor,  saving  only  his  oxen  and  beasts  of 
his  plouf^h,  and  one  half  of  his  land,  until  the  debt  be  levied,  by  a  reason- 
able price  or  extent.  In  replevin,  the  retorno  hahendo  is  the  common  law 
writ  of  execution,  for  obtaining  a  return  of  the  goods  distrained,  on  a  judg- 
ment for  the  defendant. 

After  final  judgment  signed,  and  even  before  it  is  entered  of  record,{h) 
the  plaintiff  may  in  general,  at  any  time  within  a  year  and  a  day,  and 
whilst  the  parties  to  the  judgment  continue  the  same,  take  out  execution 
h  J  fieri  facias,  capias  ad  satisfaciendum,  or  elegit,  &c.  provided  there  be 
no  writ  of  error  depending,  or  agreement  to  the  contrary  :{c)  and  execution 
may  be  sued  out,  in  the  Common  Pleas,  by  a  different  attorney  from  the 
attorney  in  the  cause,  without  obtaining  an  order  for  changing  the  attor- 
ney, (f?)  If  the  plaintiff  be  apprehensive  of  a  writ  of  error,  he  may  imme- 
diately sue  out  execution,  without  waiting  to  have  his  costs  taxed  ;(e)  which 
is  sometimes  done  when  the  debt  is  large :  and  so,  if  the  plaintiff,  after 
obtainin(T  a  verdict  in  ejectment,  sue  out  a  writ  of  habere  facias  possessionem, 
without  Avaiting  to  tax  his  costs,  the  defendant's  writ  of  error  will  not  operate 
as  a  supersedeas.{f)  But  after  a  year  and  a  day  from  the  time  of  signing 
judo"ment,[A]  the  plaintiff  cannot  regularly  take  out  execution,  without  re- 

(g)  2  Inst.  394,  5  ;  and  see  3  Salk.  286.  (a)  Hob.  56.    Ante,  128. 

(b)  Gilb.  C.  P.  24.     Law  of  Executions,  43.     Bui.  Ni.  Pri.  228. 

(c)  1  Mod.  20.     Cas.  temji.  Hardw.  53.    Ante,  560. 

(d)  2  Bos.  &  Pul.  357.    Ante,  94.  (c)  5  East,  146,  7;  and  see  4  Taunt.  289. 
(/)  4  Taunt.  289;  and  see  Barnes,  212,  13.     2  Moore,  581.     Ad.  Eject.  2  Ed.  10,  11. 

[a]  An  execution  does  not  lose  its  binding  efficacy  on  the  expiration  of  a  year  and  a 
day,  but  only  its  active  quality.  Snij^es  v.  The  Sheriff,  ^-c,  1  Bay,  295.  When  a  writ  of  exe- 
cution has  been  issued  and  returned  not  satisfied,  another  writ  may  be  issued  after  a  year 
and  a  day  have  elapsed  without  a  scire  facias  to  revive  the  judgment.  Dowsman  v.  Potter,  1  Mis. 
518.  If  an  execution  hath  once  regularly  issued  on  a  judgment,  other  executions  may  issue 
thereon  at  any  time,  notwithstanding  there  be  more  than  a  year  and  a  day  between  the  re- 
turn of  one  and  the  issuing  of  another.  Craig  v.  Johnson,  fi.  520.  One  execution  being 
issued  and  returned,  another  may  issue  more  than  a  year  after  without  a  scire  facias.  Thorp  v. 
Fowler,  5  Cow.  446.  But,  in  Pennsylvania,  it  is  a  fatal  objection  to  an  execution,  that  it  is 
issued  more  than  a  year  and  a  day  after  the  judgment  without  a  scire  facias  having  been 
issued  to  revive  the  judgment.  Azcarati  v.  Fitzimvio?is,  3  Wash.  C.  C.  34.  And  in  Arkansas, 
Bracken  v.  Wood,  7  Eng.  Rep.  615.  And  in  Texas,  Scott  v.  Allen,  I  Texas,  508.  In  Kentucky, 
after  executions  have  issued  upon  a  judgment  within  the  year  and  a  day,  executions  may 
thereafter  issue  without  .saV«/actas,  though  twenty  years  may  have  elasped  since  the  last  issue. 
Payne  v.  Payne,  8  B.  Mon.  S81.  In  Pennsylvania,  however,  since  the  act  of  1845,  |  4,  execu- 
tions may  be  issued  on  original  as  well  as  on  revived  judgments,  after  the  year  and  a  day  have 
elapsed.     Dailey  v.  Straits,  2  Barr,  401. 

In  Alabama,  where  an  execution  has  been  sued  out  within  a  year  after  rendition  of  judgment, 
and  returned  nulla  bona,  it  is  not  irregular  to  issue  another  after  a  lapse  of  eight  years.  Scull 
V.  Godbolt,  4  Ala.  326.  But  it  seems  where  execution  issued  out  within  a  year  and  a  day  after 
rendition  of  judgment,  another  cannot  be  issued  after  a  lapse  of  ten  years  in  Alabama,  with- 
out reviving  the  judgment  by  scire  facias.    VanCleare  v.  Harworth,  5  Ala.  188.  Where  &  fieri  fa- 
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viving  the  judgment  by  scire  facias,  unless  ii  fieri  facias  or  capiat  ad  satis- 
faciendum, &c.  was  previously  sued  out,  returned  and  filed,  or  he  was  hin- 
dered from  suing  it  out  by  a  Avrit  of  evvor,{(/i/)  &c. ;  And  if  a  writ  of  error 
be  brought,  it  is  generally  speaking  a  supersedeas  of  execution  from  the 
time  of  its  allowance,  provided  bail,  when  necessary,  be  put  in  and  per- 
fected in  due  time.(/*)[A]  After  a  writ  of  error  allowed,  the  plaintift'  brought 
an  action  on  the  judgment,  wherein  bail  was  justified  :  afterwards  the  writ 
of  error  was  nonprossed,  for  want  of  transcribing  the  record,  and  the  plain- 
tiff, without  discontinuing  his  action  on  the  judgment,  took  tlie  defendant's 
goods  in  execution,  wliich  was  deemed  irregular;  and  the  court  of  Connuon 
Pleas  set  aside  the  execution,  and  ordered  the  goods  to  be  restored,  with 
costs  ;  but  held,  that  the  plaintiff  would  be  at  liberty  to  take  out  execution, 
after  discontinuing  his  action  on  the  judgment.(i) 

Writs  of  execution  are  judicial  writs,  issuing  out  of  the  court  where  the 
record  is,  upon  whicli  they  are  grounded  ;(/c)  and  therefore,  Avhen  a  record 
is  removed  into  the  King's  Bench,  from  the  Common  Pleas,  or  an  inferior 
court,  by  writ  of  error,  and  the  judgment  affirmed,(/)  or  plaintiff 
in  error  *non-prossed,(a)  or  when  judgment  is  affirmed  in  the  [  *995  ] 
Exchequer  Chamber, (i)  or  House  of  Lords, (c)  to  Avhich  a  trans- 

(gg)  Post,  Chap.  XLIII.  (h)  Post,  Chap.  XLIV. 

(i)  Barnes,  208.  (Jc)  2  Wms.  Saund.  5  Ed.  27,  38.  (2).  (l)  Cowp.  843. 

(a)  3  Durnf.  &  East,  657.  (6)  Palm.  186,  7.  (c)  Cowp.  843. 

cias  or  ca.  sa.  is  issued  out  within  a  j-ear  and  a  day,  and  not  executed,  a  new  writ  of  e.\ecution 
may  be  taiien  out  at  any  time  afterwards,  without  a  scire  facias ;  provided,  the  first  writ  be  re- 
turned and  filed,  and  continuances  entered  from  the  time  of  issuing  it.  Bank  of  Mississippi 
V.  Callett,  5  How.  (Miss.)  175.  In  Missouri,  if  an  execution  is  issued  within  one  j-ear  after 
judgment  rendered,  and  returned  unsatisfied,  an  alias  may  be  issued  at  any  time  thereafter, 
without  a  revival  by  scire  facias.  Tewlcll  v.  Benton,  G  Mis.  361.  In  Kentucky,  by  statute  an  exe- 
cution may  issue  on  a  replevin  bond  at  any  time  after  it  is  due ;  the  time  is  not  limited  to  a 
year  and  a  day,  as  in  cases  of  executions  on  judgment.  Simmons  v.  Shain,  9  Dana,  1G4.  In 
Illinois,  an  execution  may  be  issued  after  several  years  have  elapsed  from  the  issuing  of 
previous  executions,  where  the  first  execution  was  issued  within  a  year  and  a  day  from  the 
rendition  of  judgment.  Tampsett  v.  Whitney,  2  Scam.  441.  Execution  maj'  issue  on  a  judg- 
ment in  favour  of  the  auditor  of  public  accounts,  in  Illinois,  after  a  j'car  and  a  day  has  ex- 
pired without  reviving  the  judgraeut  hj  scire  facias,  the  auditor  standing  in  place  of  the  people, 
to  whom  laches  cannot  be  imputed.     The  I'cojtle  v.  Peck,  4  Scam.  404. 

[a]  An  execution  may  issue  immediately  on  judgment  being  perfected,  suV)ject  to  being 
superseded  by  a  writ  of  error,  filed  in  four  days  thereafter.  Blunt  v.  Greenwood,  1  Cow.  15. 
A  writ  of  error  cannot  operate  as  a  supersedeas  after  the  fieri  facias  has  been  executed.  lb. 
But  in  such  case  the  court  may  order  the  money  to  be  brought  into  court,  to  abide  the  event 
of  the  suit.  lb.  Where  there  is  a  regular  judgment  and  award  of  execution,  but  afterwards 
the  execution  issues  irregularly,  the  judgment  and  award  cannot  be  reversed  by  writ  of  error; 
but  the  injured  party's  remedy  is  either  by  audita  querela,  or  by  motion  to  the  court  to  set 
the  execution  aside.  Johnson  v.  Ilarcey,  4  Mass.  483.  Where  an  execution  was  enforced  by 
nn  officer  after  it  was  dead  in  law,  by  direction  of  the  creditor,  through  mistake,  and  the 
debtor  afterwards  brought  an  acti(/n  of  trespass  against  the  officer,  and  recovered  a  greater 
sum  in  damage  than  the  amount  of  the  execution,  and  the  creditor  had  indcmnilied  the  officer 
against  the  judgment,  it  was  held,  that  the  creditor  was  entitled  to  a  judgment  in  his  favour 
on  a  scire  facia.<<,  to  obtain  a  new  execution.  Stoyel  v.  Cad]/,  4  Day,  222.  The  issuing  of  an 
cxecutioM,  after  the  lapse  of  two  years,  without  reviving  the  judgment  by  scire  facias,  where 
all  the  parties  to  the  judgment  are  alive,  is  an  irregularity  merely,  and  does  not  render  void 
a  sale  under  it.  Pierce  v.  Alsop,  3  Barl).  Ch.  R.  184.  An  irregularity  in  an  execution  in 
respect  to  the  return  day,  can  be  taken  advantage  of  only  by  tlie  defendant  in  the  judgment. 
If  he  waives  the  irregularity,  a  third  person  cannot  object  to  it.  B(rr;i  v.  Rihy,  2  Barb. 
Sup.  Ct.  R.  307.  In  South  Carolina,  an  execution  issued  more  than  a  year  and  a  day  after 
the  judgment  has  been  rendered,  is  not  void  but  voidable  only.  Ingraham  v.  Belk,  2  Strobh. 
207.  A  purchaser  under  an  execution,  not  void  but  voidable  only,  will  be  jjrotected  in  his 
title,  and  the  objection  cannot  be  made  by  third  persons.  lb.  An  execution  is  not  void  for 
a  variance  from  the  judgment  on  which  it  issued,  but  mav  be  amended.  M-  Collum  v.  Uubbert, 
13  Ala.  283. 
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cript  only  is  removed,  the  execution  issues  out  of  the  court  of  King's  Bench. 
So,  if  T)rocee(lings  arc  removed  out  of  the  county  court,  or  other  court  not 
of  record,  by  Avrit  of  false  judgment,  and  the  plaintiff  is  nonprossed,  the 
execution  shall  issue  out  of  the  court  above  :{d)  but  in  the  latter  case  a 
scire  facias  seems  to  be  necessary  :{e)  And,  in  like  manner,  we  have  seen,(/) 
the  execution  issues  out  of  the  superior  court,  when  the  record  or  transcript 
of  the  proceedings  is  removed  from  the  courts  in  Wales,  or  the  counties 
palatine,  or  from  an  inferior  court,  by  certiorari,  under  the  statute  19  Geo. 
III.  c.  70,  §  4,  or  33  Geo.  III.  c.  68,  §  l.(^) 

The  party  suing  out  execution  for  the  debt  or  damages  and  costs  recovered, 
or  the  costs  only,  may,  at  his  election  have  a.  Jie7'i  facias  against  the  goods 
capias  ad  satisfaciendum  against  the  person,  or  an  elegit  against  the  goods 
and  moiety  of  the  lands,  of  the  party  chargeable  :{h)  And  a  fieri  facias  and 
capias  ad  satisfaciendum  may  issue  at  the  same  time  against  the  goods  and 
person  of  a  defendant. (z')[a]  So  the  party,  having  sued  out  one  writ  of 
execution,  may,  before  it  is  executed,  abandon  that  writ,  and  sue  out  another 
of  a  different  sort :  or  he  may  have  several  writs  of  the  same  sort,  running 
at  the  same  time,  in  order  to  take  the  defendant  or  his  goods,  &c.  in  dif- 
ferent counties  :  And  where,  in  an  action  against  two  defendants,  the  plain- 
tiff sued  out  two  several  writs  of  testatum  fieri  facias  at  the  same  time  into 
different  counties,  and  the  sheriff  under  each  of  them  took  possession  of 
the  goods  of  one  of  the  defendants  ;  it  appearing  that  the  plaintiff's  object 
was  merely  to  obtain  payment  of  his  debt,  and  that  he  was  willing  to  allow 
the  defendants  the  full  benefit  of  all  moneys  levied  under  the  writ  in  one 
county,  before  he  would  call  on  the  sheriff  to  return  the  writ  issued  into 
the  other,  the  court  of  Exchequer,  under  these  circumstances,  refused  to 
put  the  plaintiff  to  his  election,  which  of  the  writs  he  would  proceed  under, 
and  to  set  aside  the  other  for  irregularity. (A;)  So,  if  nulla  ho7ia  be  returned 
to  a  fieri  facias,  or  non  est  inventus  to  a  cap>ias  ad  satisfaciendum,  or  nihil 
to  an  elegit,  the  party  may  afterwards  sue  out  another  writ,  of  the  same 

or  a  different  species,  for  the  debt,  &c. ;  or  if  part  only  be  levied 
[  *996  ]  on  a,  fieri  facias,  or  of  the  goods  upon  an  elegit,  *and  nihil  be 

returned  as  to  the  lands, (aa)  he  may  have  a  new  writ  of  execu- 
tion for  the  remainder :  Or,  if  the  capias  ad  satisfaciendum  be  rendered 
ineffectual  by  the  death  or  escape  of  the  party  chargeable,  the  other  party 
may  have  a  new  writ  for  the  whole.  So,  he  may  sue  out  and  execute  se- 
veral elegits,  for  lands  in  different  counties  :(56)  And  on  statutes  merchant, 

(d)  Bro.  Abr.  tit.  Execution,  112.    Tit.  Fmiz  Jud//mcnt,  6. 

(e)  Id.  Bro.  Brev.  Jud.  206,  318,  320.  (/)  Ante,  401. 

{g)  And  see  stat.  5  Geo.  IV.  c.  106,  §  15,  for  enforcing  obedience  to  rules,  orders  and  de- 
crees of  the  courts  of  Great  Sessions  in  Wales,  against  persons  residing  out  of  the  jurisdic- 
tion, by  process  from  the  courts  at  We-simmster.  Ante,  401.  See  also  stat.  48  Geo.  III.  c. 
xcviii.  §  31,  for  the  more  easy  and  speedy  recovery  of  small  debts,  within  the  parish  of 
Axliton  under  L;/?ie,  in  the  county  palatine  of  Lancaster,  and  within  the  townships  of  Stayley, 
&c..  in  the  county  palatine  of  Chester,  by  the  aid  of  a  justice  of  the  peace,  where  the  de- 
fendant and  his  goods  are  not  to  ho  found  within  the  jurisdiction  of  the  court. 

{h)  Bac.  Abr.  IM.  Execution,  D.  («)  2  Dowl.  &  Ryl.  193. 

(k)   Cooper  v.  Rome  ^  another,  T.  51  Geo.  III.  in  Scac. ;  and  see  1  Ken.  120.     9  Price,  5. 

(aa)  Hob.  58.     1  Lev.  92.     1  Sid.  184.     S.  C.  1  Str.  226.     2  Ld.  Raym.  1451,  S.  P. 

(bb)  2  Wms.  Saund.  5  Ed.  68,  b. 


[a]  Where  a  plaintiff  has  obtained  a  judgment,  he  may  first  issue  a  fieri  facias,  and  if  the 
whole  of  the  debt  is  not  levied  on  that  execution,  he  may  issue  a  ca.  sa.,  or  bring  an  action 
of  debt  on  the  judgment  for  the  residue;  and  if  non  est  inventus  is  returned  to  such  a  ca.  sa. 
he  may  proceed  against  the  bail.     Olcoi  v.  Lillt/,  4  Johns.  407. 
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statutes  staple,  and  recon;nizanccs  in  nature  of  statutes  staple,  the  body 
goods  and  lands  being  all  liable  by  tlie  several  acts  of"  parliament  that 
create  these  securities,  the  conusee  may  take  all  at  once,  or  at  different 
times  ;  and  if  he  extend  the  lands  first,  he  may  afterwards  take  the  body.(6') 
But  after  part  of  the  debt  and  costs  has  been  levied  on  a.  fieri  facias^  the 
plaintiff  cannot  regularly  sue  out  ^xvothdY  fieri  facia  a  into  the  same,  or  tes- 
tamentum  into  a  different  county,  and  levy  the  residue  under  it,  before  the 
return  of  the  first  ■\vTit.(rZ)  So,  when  the  sherift"  has  taken  goods  in  exe- 
cution under  a  fieri  facias^  the  plaintiff  cannot  sue  out  a  capias  ad  satis- 
faciendum, until  the  fieri  facias  has  been  returned,((')  though  he  should 
have  withdrawn  the  execution  under  it:(/)  And  whenever  a,  capias  ad 
satisfaciendum  is  sued  out,  and  the  defendant  taken  under  it,  the  plaintiff 
cannot  afterwards  have  ^  fieri  facias  or  elegit,  unless  the  defendant  die  in 
execution,  or  escape,  or  be  rescued.  So,  if  lands  1je  extended  on  an  elegit, 
and  delivered  to  the  plaintiff,  he  cannot  afterwards  have  a  fieri  facias,  or 
capias  ad  satisfaciendum  :(^g)  And  though  he  take  but  an  acre  of  land  in 
execution,  yet  it  is  deemed  a  satisfaction  of  the  debt,  be  it  never  so  great, 
because  it  may  in  time  come  out  of  the  profits. (A)  A  commitment  in  exe- 
cution for  three  months,  for  not  paying  penalties  recovered  by  judgment, 
in  an  action  on  the  G-oldsmitli  s  company's  act,  (12  Geo.  II.  c.  20,  §  9,) 
cannot  be  obtained,  till  ?i  fieri  facias  has  been  ineffectually  issued. («') 

There  are  some  cases,  however,  in  which  execution  cannot  be  taken  out 
without  leave  of  the  court;  as  where,  in  actions  on  a  policy  of  assurance, 
there  is  a  verdict  for  the  plaintiff  against  one  of  several  underwriters,  and 
the  rest  have  entered  into  the  consolidation  rule,  and  agreed  to  be  bound 
by  \i.{k)  So,  though  a  writ  of  error  abate  by  the  death  of  the  plaintiff  in 
error,  befoi-e  it  is  returned  and  certified,  yet  execution  cannot  afterwards  be 
issued  on  the  judgment,  without  leave  of  the  court :(/)  and  the  court  having 
set  aside  the  execution  on  this  ground,  refused  leave  for  the  plaintiff  to  issue 
a  testatum  fieri  facias,  tested  in  the  preceding  term,  on  the  return  day  of 
the  original  fiei'i  facias,  which  was  after  the  allowance  and  service  of  the 
writ  of  error. (Z)  And  it  seems,  that  on  a  writ  of  error  coram  nobis, 
execution  taken  without  leave  of  the  court  is  irregular. (?«)  Tlie 
*plaintiff  also  may  apply  to  the  court  by  affidavit,  for  leave  to  take  [  *997  ] 
out  execution  after  the  alloAvance  of  a  writ  of  error,  where  it  appears 
to  have  been  brought  for  delay. (a)  When  a  verdict  is  iokanj^roformd  at  the 
trial,  for  a  certain  sum,  subject  to  the  award  of  an  arbitrator,  the  sum  after- 
wards awarded  must  be  taken  as  if  it  had  been  originally  found  by  the  jury ; 
and  the  plaintiff  is  entitled  to  enter  up  judgment,  and  take  out  execution  for 
the  amount,  without  first  applying  to  tlie  court  for  leave. (/<)  liut  the  arbitra- 
tor in  such  case  cannot  award  a.  greater  sum  than  that  for  Avhich  the  verdict 
was  taken  ;(6't')  and  if  he  do,  the  plaintiff  cannot  take  out  an  execution  for  the 
whole  sum  awarded  ',{dd)  nor  will  an  assumpsit  arise  by  implication,  to  pay 

(c)  Hob.  60.     2  Rol.  Abr.  75.     Bac.  Abr.  tit.  Execution,  D. 

(rf)  B:irne3,  213  ;  and  see  2  Chit.  Rep.  203,  (n).  (c)  2  Cliit.  Rep.  203. 

(/)  6  Taunt.  370.     2  Marsh.  78,  S.  C. 
Iff)  Cro.  Jac.  338,  9.     1  Str.  226.     2  Ld.  Raym.  1-151. 

(h)  Bac.  Abr.  th.  Ezeculion,  D.  "  (I)  2  Chit.  Hep.  139. 

(k)  Ante,  487,  614,  15,  16.  (l)   7  East,  2H6. 

(m)  Say.  Rep.  166.     Barnes,  201.    2  Blac.  Rep.  1067.     (a)  /'o.^^  Chap.  XLTV. 
(6)   1  East,  401.    1  Bos.  &  Pul.  97,  480.    3  Bos.  &  Pul.  244;  and  see  10  Moore,  110.  Ante, 
838;  but  see  1  Salk.  84.     Barnes,  58,  contra. 

{cc)  Ante,  839.  (dd)  Bonner  v.  Charlton,  E.  43  Geo.  III.  K.  B. 
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even  to  the  extent  of  the  verdict  ;(e)  though  perhaps  the  court,  on  appli- 
cation, would  assist  the  plaintiff  in  recovering  to  that  extent.(/) 

When  several  actions  are  brought  against  different  parties  for  the  same 
debt,  as  upon  a  bail  bond,  promissory  note,  or  bill  of  exchange,  each  party- 
is  liable  to  execution  for  the  whole  debt,  and  the  costs  of  the  action  against 
himself;  but  neither  of  them  is  liable  to  the  costs  of  the  actions  against  the 
other  defendants. (^)  And  in  suing  out  execution  in  actions  upon  a  bail 
bond,  we  have  seen,  it  is  usual  to  apportion  the  debt  and  costs  in  the 
orio-inal  action  amongst  the  different  defendants,  so  as  to  levy  a  part  on 
each,  together  with  his  own  costs,  (A) 

In  an  action  of  debt  on  bond  for  a  penalty,  the  sheriff  may  be  directed 
to  levy  the  sum  secured  by  the  condition,  together  with  the  damages  and 
costs  recovered  by  the  judgment,  and  all  subsequent  costs  of  the  execution, 
&c.  ;(^)  which  direction  is  usually  indorsed  on  the  writ.  But  if  judgment 
be  entered  up  for  the  penalty  of  a  bond  given  to  secure  an  annuity,  and 
the  defendant  taken  in  execution  thereon,  when  the  warrant  of  attorney, 
under  which  such  judgment  was  entered  up,  only  authorized  the  taking  out 
execution  for  the  arrears,  the  court  will  set  aside  the  execution  in  toto,  and 
not  merely  charge  the  defendant  pro  tanto.{k) 

By  the  statute  43  Geo.  III.  c.  46,(?)  "in  every  action  in  which  the 
plaintiff  shall  be  entitled  to  levy  under  an  execution,  against  the  goods  of 
the  defendant,  such  plaintiff  may  also  levy  the  poundage,  fees,  and  expenses 
of  the  execution,  over  and  above  the  sum  recovered  by  the  judgment."  A 
mandamus  is  holden  to  be  an  action  within  the  meaning  of  this  act,  when 
the  party  pleads,  and  damages  and  costs  are  given  to  the  prosecutor  :(w) 
and  it  seems  that,  under  this  act,  the  expenses  of  execution  include  the 
expenses  of  levying. (?^)  But  the  act  does  not  seem  to  extend  to  the 
crown, (o)  or  to  apply  to  cases  where  the  levy  is  made  under  an 
[  *998  ]  ^execution  against  the  goods  of  the  plaintiff,  for  costs  on  a  judg- 
ment of  non  pros,{a)  &c. ;  nor  where  the  defendant  is  taken  in 
execution,  on  a  capias  ad  satisfaciendum.  In  a  case  arising  before  the 
passing  of  the  above  act,  it  had  been  holden,  that  where  the  defendant  suf- 
fered judgment  by  default,  in  an  action  of  debt  on  simple  contract,  the 
plaintiff  was  not  entitled  to  levy  the  expenses  of  the  execution,  notwith- 
standing those  expenses,  together  with  the  debt  and  costs  of  the  action,  did 
not  exceed  the  sum  confessed  upon  recordi(5)  And  a  plaintiff,  who  levies 
the  costs  and  expenses  of  an  execution,  in  addition  to  the  sum  recovered  by 
the  judgment,  under  the  above  act,  must  at  his  peril  take  care  to  keep  them 
within  a  reasonable  amount :  and,  in  the  Common  Pleas,  if  it  appear,  on 
reference  to  the  prothonotaries,  that  he  has  levied  too  much,  the  court  "will 
order  the  excess  to  be  restored,  with  costs  to  be  paid  by  the  plaintiff. (<?) 

A.  fieri  facias,  we  have  seen,(t^)  is  a  common  law  execution:  and,  except 
in  a  county  palatine,  is  directed  to  the  sheriff  of  the  county  where  the  action 
is  laid  ;(ee)  commanding  him,  that  of  the  goods  and  chattels  of  the  defend- 

{e)  5  East,  139.     Ante,  839. 

if)  5  East,  143,  4.  (g)  Ante,  541.  {h)  Ante,  305. 

(j)  Cas.  Pr.  C.  P.  90.     Pr.  Reg.  213,  S.  C.  {k)   16  East,  163. 

{I)  I  5.  (to)  2  Smith,  R.  8. 

(n)  2  Binor.  255.     9  Moore,  425.  S.  C.  (o)  West,  on  Extents,  238. 

(a)  7  Taunt.  180.     2  Chit.  Rep.  353. 

(6)  3  Bos.  &  Pul.  362;  and  see  2  Black.  Rep.  "760.     Forrest,  33. 

(c)  2  Taunt.  174.  [d)  Ante,  993. 

ice)  A  writ  of  fieri  facias  directed  in  the  first  instance  to  the  bailiff  of  the  isle  of  Ely,  out 
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ant,  in  his  baili-wick,  he  cause  to  be  made,  or  levied,  the  sum  recovered, 
and  have  it  before  the  king,  or  his  justices,  at  Westminster,  [or,  in  the 
King's  Bench  by  original,  wheresoever,  &c.)  on  the  return  day.(/)  In  a 
county  palatine,  it  is  directed  to  the  chancellor  in  LancasJtin',  to  the  cham- 
berlain in  CJiesliire,  and  to  the  bishop  in  Durham.  In  point  of  form,  it 
should  invariably  pursue  the  judgment :  therefore  it  has  been  holden,  that 
a  special  execution  is  not  warranted  by  a  general  judgment. (</)  And  where 
VL  fieri  facias  is  issued  out  after  a  scire  facias  on  a  judgment,  i\\c  fieri  facias 
must  set  out  the  award  of  execution  on  the  scire  facias,  as  well  as  the 
original  judgment ;  even,  as  it  seems,  though  the  scire  facias  was  sued  out 
unnecessarily.  (/<) 

This  writ  should  be  tested  in  term  time,(z)  on  a  day  after  the  judgment 
is,  or  may  be  supposed  to  have  been  given  :[a]  And  as  the  judgment  re- 
lates in  law  to  the  first  day  of  the  term  wherein  it  is  signed,  it  seems  that 
iliG  fieri  facias  may  be  tested  on  any  day  in  that  term  ;(/c)  and  it  should 
be  made  returnable,  in  term  time,  on  a  day  certain  by  bill,  or  by  oricjinaly 
on  a  general  return  day.(Z)  If  it  be  tested,(?»)  or  returnable,(«) 
out  of  term,  or,  *in  an  action  by  hill,  if  it  be  returnable  on  a  [  *999  J 
general  return  day, (a)  it  is  void,  or  at  least  erroneous ;  and  may 
be  quashed  or  set  aside  on  motion,  together  with  the  proceedings  that  have 
been  had  under  it.  A  writ  of  fieri  facias  need  only  be  sealed,  in  the 
King's  Bench  :(6)  but,  in  the  Common  Pleas,  all  executions  are  required 
to  be  signed  by  the  prothonotary  ;(c)  and  must  be  so  signed,  before  they 
are  sealed. (f?)  In  order  to  prevent  the  fraudulent  issuing  of  a  writ  of  exe- 
cution, without  a  judgment  to  support  it,  it  is  a  rule,(e)  that  "the  sealer  of 
the  writs  of  this  court  shall  not  seal  any  writ  o^  fieri  facias,  or  capias  ad 
satisfaciendion,  without  having  the  judgment  paper,  postea,  or  inquisition 
produced  to  him  ;  and  that  the  attorney  concerned  for  the  plaintiff,  or  his 
agent,  shall,  upon  every  writ  oi  fieri  facias,  and  capias  ad  satisfaciendum^ 

of  the  King's  Bench,  is  erroneous  and  void;  and  the  bailiflf  is  guilty  of  a  trespass  in  execut- 
ing it,  3  East,  128 ;  and  see  9  East,  342. 

(/)  For  the  forms  of  writs  of  fieri  facias  for  tho  plaintiff,  in  the  different  courts,  in  assump- 
sit, see  Append.  Chap.  XLI.  §  1,  &c.  in  debt,  id.  §  9,  &c.,  in  detinue,  id.  §  13,  in  covenant,  id. 
§  17,  in  case,  id.  g  18,  &c.,  in  replevin,  Chap.  XLV.  §  89,  in  trespass.  Chap.  XLI.  §  21,  &c. ; 
and  for  the  defendant,  on  a  nonpros,  &c.,  id.  |  29,  &c. 

(ff)  1  Durnf.  &  East,  80  ;  and  see  6  Durnf.  &  East,  525.     7  Durnf.  &  East,  27. 

(h)  1  Bing.  133.     1  Moore,  499,  S.  C.  (0  2  Salk.  700. 

(k)   1  Cromp.  3  Ed.  365. 

(/)  See  Stat.  5  Geo.  IV.  c.  106,  |  6,  for  appointing  the  return  days  of  writs  of  execution, 
upon  judgments  obtained  in  the  courts  of  Great  Sessions  in  Wales. 

(»i)  2  Salk.  700. 

hi)  Bare;/  v.  llolVmgsworth  ,^  another,  T.  24  Geo.  III.  K.  B.  (a)   1  Wils.  155. 

\b)  Imp.  K.  B.  10  Ed.  392;  but  see  R.  E.  1659,  K.  B.  contra. 

Ic)  R.  E.  12  Jac.  I.  I  3.  C.  P.  Imp.  C.  P.  7  Ed.  468,  473,  4,  accord. 

Id)  R.  M.  1654,  I  6,  C.  P. 

(e)  R.  H.  2  &  3  Geo.  IV.  K.  B.  5  Bam.  &  Aid.  560.    1  Dowl.  &  Ryl.  471.    2  Chit.  Rep.  377. 

[a]  An  execution  cannot  issue  until  after  record  of  judgment  is  filed.  3Iauri  v.  Berriek, 
6  Wend.  109.  The  issuing  an  execution  is  a  ministerial  act;  and  in  case  it  be  issued  con- 
trary to  the  provisions  of  the  statute,  the  party  issuing  it  is  liable  to  the  party  injured. 
Brii/ijs  V.  Wardell,  10  Mass.  356.  The  execution  must  foilow  the  judgment  in  regard  to 
parties,  or  it  will  be  quashed.  Commomcealth  \.  Fisher,  2  J.  J.  Marsh.  139.  An  execution, 
irregularly  issued,  is  a  nullity,  but  it  is  otherwise  with  an  erroneous  execution  or  process, 
and  the  party  may  justify  under  it  until  it  be  reversed.  Head  v.  Markle,  3  Johns.  523.  An 
irregularity  in  the  issuing  of  execution  within  twenty-four  hours  after  judgment,  can  only 
be  shown  by  the  parties  aud  privies;  and  it  cannot  atfect  the  title  of  an  innocent  purchaser, 
without  notice.  Allen  v.  The  Portland  Stage  Co.,  8  Greenl.  207.  AVhether  this  objection  can 
be  taken  collaterally  or  only  directly  upon  a  motion  to  set  aside  the  execution,  quait.  lb. 
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indorse  the  place  of  abode  and  addition  of  the  party  against  whom  the  writ 
is  issued  or  such  other  description  of  him,  as  such  attorney  or  agent  may 
be  able  to  givc."(<?) 

If  the  fieri  facias  vary  from  the  judgment,  it  may  be  amended  thereby,  in 
the  body  of  the  writ:  [a]  And  when  ?i  fieri  facias  is  sued  out  into  a  differ- 
ent county  from  that  in  which  the  venue  is  laid,  and  the  party  suing  it  after- 
wards takes  out  'a  fieri  facias  into  the  proper  county,  and  gets  a  return  of 
mdla  bona  in  order  to  warrant  the  fieri  facias  which  iSrst  issued,  the  courts 
will  permit  the  first  writ  to  be  amended,  by  inserting  the  return  of  nulla 
bona  and  the  testatum  clause,  on  payment  of  costs. (/)  So,  where  a  fieri 
facias  is  improperly  tested,{g)  or  made  returnable  on  a  j^^irticular  instead 
of  a  general  return  day,(7j)  or  on  a  day  out  of  term,(z)  or,  in  the  Common 
Pleas,  "before  us,"  instead  of  '''our  justices  at  Westminster,' \k)  it  may  be 
amended  by  the  award  of  execution  on  the  roll:  And  where  to  a  writ  of 
venditioni  exponas,  for  goods  already  taken  in  execution,  with  a  clause  of 
fieri  facias  for  the  residue,  the  sheriff  returned  that  he  had  made  of  the 
said  goods  20?.,  but  omitted  by  mistake  to  return  nulla  bona  to  the  fieri 
facias,  the  court  allowed  him  to  amend  the  return,  and  set  aside  an  attach- 
ment issued  against  him  for  not  making  it.(?)  But  the  court  of  King's 
Bench  refused  to  allow  the  plaintiff  to  amend  a  fieri  facias,  where  the  de- 
fendant had  become  bankrupt  before  the  goods  taken  under  it  were  sold ;(???) 
as  such  amendment  would  have  prejudiced  third  persons. [b] 

(e)  See  note  (e),  preceding  page. 

(/)  3  Durnf.  &  East,  657.     1  H.  Blac.  541 ;  and  see  3  Durnf.  &  East,  388.     6  Durnf.  & 
East,  450.     Ante,  1l3. 

(ff)  Say.  Rep.  12.  (A)  2  Bos.  &  Pul.  336. 

(i)  Davey  v.  HolUngsworth  ^  another,  T.  24  Geo.  III.  K.  B. 
\k)  5  Taunt.  605.     1  Marsh.  237,  S.  C.  (I)  1  Marsh.  344. 

(m)  4  Maule  &  Sel.  329. 

£a]  "Where  there  is  anything  on  the  record,  or  filed  with  it  as  part  of  the  proceedings  in 
the  cause,  to  justify  an  amendment,  it  may  be  made,  even  after  error  brought.  The  record, 
if  brought  on  error,  will  be  remitted  by  the  court  below  for  the  purpose.  A  venditioni  ex- 
ponas may  be  amended  by  the  prfecipe,  by  inserting  the  name  of  one  of  the  defendants,  even 
after  the  writ  is  executed  by  a  sale  of  the  land  of  the  defendants,  and  after  ejectment 
brought  by  the  purchaser  on  the  sheriff's  deed.  Sickler  v.  Overton,  3  Barr,  325.  So  the 
omission  of  a  specified  item  of  property  in  the  venditioni  exponas  may  be  amended  by  the  levy 
and  the  sheriff's  deed,  even  after  the  lapse  of  forty  years.  De  Haas  v.  Bunn,  2  Barr,  338. 
A  judgment  entered  against  a  defendant  by  the  wrong  christian  name,  may  be  amended  by 
the  bond  and  warrant  of  attorney,  as  between  the  parties ;  but  such  amendment  cannot  be 
made  so  as  to  affect  the  rights  of  third  persons.  Zimmerma7i  v.  Briggans,  5  Watts,  186.  So 
a  judgment  may  be  amended  from  a  less  to  a  greater  sum,  by  the  paper  on  file  assessing  the 
damages.  This,  as  between  tlae  parties,  may  be  done  after  bail  given  for  the  staj'  of  execu- 
tion, ca.  sa.  issued  and  returned,  and  after  an  action  brought  against  the  bail,  or  of  creditors 
or  purchasers.  As  between  the  parties  themselves  they  do  no  injustice,  and  are  attended 
with  no  danger,  as  long  as  they  are  confined  to  cases  where  there  is  something  to  amend  by." 
Crntcher  v.  The  Comjnomvealth,  6  Whart.  349.  Smith  v.  Hood,  1  Casey,  Penn.  Rep.  220,  per 
Lewis,  Ch.  Just. 

[b]  The  omission  of  material  words,  clearly  by  a  clerical  mistake  in  an  execution,  may 
be  amended  after  sale  of  land  under  it.  Toomer  v.  Purkey,  1  Rep.  Con.  Ct.  328.  Or  a 
clerical  misprision,  by  which  the  execution  varies  by  one  cent  damages  from  the  judgment, 
is  no  ground  for  quashing  the  execution.  Sanders  v.  Kentucky  Ins.  Co.,  4  Bibb,  471.  Neither 
is  the  clerk's  failure  to  indorse  on  the  execution  issued  on  the  replevin  bond,  that  it  was 
payable  in  bank  notes,  when  the  first  execution  was  actually  so  indorsed,  lb.  An  execu- 
tion cannot  be  levied  after  the  return  day;  but  if  levied  before,  the  sale  and  return  may  be 
made  after  the  return  day.  Bennard  v.  Stevens,  8  Aik.  429.  Where  an  execution  was  en- 
forced by  an  officer  after  it  was  dead  in  law,  by  direction  of  the  creditor  through  mistake, 
and  the  debtor  afterwards  brought  an  action  of  trespass  against  the  officer  and  recovered  a 
greater  sum  in  damages  than  the  amount  of  the  execution,  and  the  creditor  had  indemnified 
the  officer  against  the  judgment,  it  was  held  that  the  creditor  was  entitled  to  a  judgment  la 
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The  writ  of  ficH  facias  being  sued  out,  is  delivered  to  the  sheriff,  or 
other  officers  to  whom  it  is  directed,  his  under-sheriff  or  deputy ;  and  if 
directed  to  the  sheriff,  he  (or  more  commonly  his  under-sheriff)  makes  out 
a  warrant  thereon,  which  is  delivered  to  his  officer,  for  the  exe- 
cution of  *the  writ.  In  a  county  palatine,  the  officer  to  whom  it  [*1000] 
is  directed,  makes  out  his  writ  or  mandate  to  the  sheriff,  who 
grants  a  warrant  thereon  for  its  execution.  And  where  a  fieri  facias 
having  been  sued  out,  the  defendant  pays  the  plaintiff's  attorney  the  debt 
and  costs,  without  the  delivery  of  the  writ  to  the  sheriff,  it  is  no  contempt 
of  the  court,  to  attach  the  same  money  in  the  hands  of  the  plaintiff's  at- 
torney for  a  debt  due  from  the  plaintiff  to  the  defendant. (a) 

At  common  law,  the  fieri  facias  had  relation  to  its  teste,  and  bound  the 
defendant's  good  from  that  time  ;[a]  so  that  if  the  defendant  had  after- 

(a)  4  Taunt.  472. 

his  favour  on  a  scire  facias  to  obtain  a  new  execution.  Stoijel  v.  Cudy,  4  Day,  222.  If  an 
execution  is  indorsed  satisfied,  by  any  mistake  or  accident,  the  creditor's  remedy  is  by  mo- 
tion or  scire  facias  for  an  alias  execution,  but  tlie  court,  in  such  case,  will  not  render  any 
new  judgment.  Langdon  v.  Langdon,  1  Root,  453.  A  mistake  of  the  name  of  the  town  in 
which  the  county  jail  is  situate,  is  merely  a  clerical  error  in  an  execution,  and  does  not  in- 
validate it.  Leu-i^  V.  Aveg,  8  Verm.  289.  The  sherift'  is  obliged  to  execute  a  writ,  regular 
on  its  face,  though  the  amount  differs  from  that  in  the  judgment.  Pormdee  v.  Jlitchcocke, 
12  Wend.  90.  Itingcs  v.  Ward,  2  B.  Mon.  127.  A  judgment  was  recovered  at  the  June  term 
of  a  county  court,  1839,  an  execution  was  issued  on  the  13th  of  June,  1839,  reciting  the 
judgment  truly,  but  by  mistake  of  the  clerk,  dated  the  13th  of  June,  1809.  The  execution 
was  delivered  seasonably  to  the  officer  to  execute,  but  he  neglected  to  do  so.  Held,  that 
the  execution  was  not  void,  and  that  the  officer  was  liable  for  not  executing  it.  Bank  of 
}\'Tiitehall  v.  Beles,  13  Verm.  395.  A  fieri  facias  sent  to  a  sheriff  in  New  York,  and  received  by 
him  previous  to  the  signing  and  filing  of  the  record,  is  not  irregularly  issued,  if  he  is  directed 
to  indorse  it  as  received  of  a  subsequent  day,  and  on  that  day  the  record  be  actually  signed 
and  filed,  and  afterwards  levy  is  made.  Walters  v.  Sglces,  22  Wend.  566.  Though  it  is  irregu- 
lar to  issue  a  second  fieri  facias  where  the  first  has  not  been  returned,  yet  if  it  be  regular  upon 
its  face,  and  issued  in  conformity  to  the  judgment  of  a  court,  in  a  case  of  which  it  had  juris- 
diction, it  is  not  void,  and  will  justify  the  sheriff  in  acting  under  it.  The  State  v.  Page,  1 
Speers,  408.  It  is  no  objection  to  an  execution,  that  it  was  not  made  out  by  the  clerk  nor 
his  deputy,  if  it  is  signed  and  adopted  by  the  clerk.  M^Mahan  v.  Colclough,  2  Ala.  68. 
Where  a  writ  against  two  defendants  was  served  upon  one  only  and  he  only  appeared,  and 
the  record  stated  that  the  parties  came  by  their  attorneys,  &c.,  and  that  the  plaintiffs  re- 
covered of  the  defendants,  it  was  held  that  they  only  were  parties  who  Avcre  parties  to 
the  issue ;  that  the  word  defendants  in  the  judgment  instead  of  defendant,  was  a  clerical 
mistake,  and  that  in  case  an  execution  should  be  taken  out  against  the  party  not  served 
upon,  it  would  be  superseded  or  quashed.  Graham  \.  Roberts,  7  Ala.  719.  An  execution 
issued  on  an  informal  judgment  may  be  sustained  by  an  amendment  of  the  judgment. 
Graham  v.  Li/>in,  4  B.  Monr.  17.  Where  a  defendant  in  a  fieri  facias  has  submitted  to  it,  a 
stranger  to  the  record  cannot  avail  himself  of  any  irregularity  in  the  writ  in  a  collateral 
proceeding.     Swiggart  y.Hubar,  4  Scam.  364. 

[a]  Where  an  execution  is  issued,  it  creates  a  lien  on  the  personal  property  of  the  defend- 
ant frDUi  the  teste,  so  that  he  cannot  dispose  of  it.  Where  an  ?i.\\a3  fieri  facias  is  issued,  this 
lien  has  relation  to  the  teste  of  the  fivsi  fieri  facias.  Gilkeg  v.  Bie/cerson,  2  Hawks.  341.  Arnold 
V.  Belle,  1  Hayw.  396.  Irwin  v.  3Iizon,  1  Jones,  Penn.  419.  An  execution  is  a  lien  upon 
personal  property  of  the  judgment  debtor  from  its  delivery  to  the  sheriff,  and  is  superior  to 
the  title  of  one  to  whom  the  property  is  assigned  in  payment  of  a  preexisting  debt  subse- 
quent to  such  delivery,  but  prior  to  a  levy  upon  the  property.  Rat/  v.  Birdsege,  6  Denio, 
619.  Stuarts  v.  Regnolds,  4  Harring.  112.  Smith  v.  Rei/nolds,  4  llarring.  112.  Stamps  V. 
Irwin,  2  Hawks,  232.  In  South  Carolina,  executions  bind  ihe  property  throughout  the  state 
from  the  time  they  are  entered  in  the  sheriff's  office.  The  party  may,  however,  lose  his 
priority  liy  delay.  Wooduardv.  Hill,  3  M'Cord,  241.  Johnson  v.  M'Clane,  7  Blackf.  501.  An 
execution  from  the  time  of  its  delivery  to  the  sheriff,  binds  personal  property,  and  a  subse- 
quent sale  by  the  defendant,  though  without  notice,  and  prior  to  a  levy,  is  void.  NeweU  v. 
Sibleg,  1  South.  381. 

An  execution  tested  after  the  plaintiff's  death  is  irregtilar;  but  it  may  be  amended  by 
nltering  the  teste  to  some  day  in  term  previovis  to  his  death.     Center  v.  Billingkurst,  1  Cow, 
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wards  sold  the  goods,  though  bond  fide  and  for  a  valuable  consideration, 
they  were  still  liable  to  be  taken  in  execution,  into  whose  hands  soever 
they  came. (A)  This  relation  being  productive  of  great  mischief  to  pur- 
chasers, was  taken  away  by  the  statute  29  Car.  II.  c.  3,  §  16,  which  enacts, 
that  "no  writ  oi  fieri  facias,  or  other  writ  of  execution,  shall  bind  the  pro- 
perty of  the  goods  of  the  party,  against  whom  such  writ  of  execution  is 
sued  forth,  but  from  the  time  that  such  writ  shall  be  delivered  to  the  sheriff, 
under-sheriff,  or  coroners,  to  be  executed ;  and  for  the  better  manifestation 
of  the  said  time,  the  sheriff,  under-sheriff,  and  coroners,  their  deputies  and 
agents,  shall  upon  the  receipt  of  any  such  writ,  (without  fee  for  doing  the 
same,)  indorse  upon  the  back  thereof,  the  day  of  the  month  or  year  where- 
on he  or  they  received  the  same."  But  neither  before  the  statute  nor 
since,  is  the  property  of  goods  altered,  but  continues  in  the  defendant,  till 
execution  executed.  The  meaning  of  these  words,  that  "no  writ  of  exe- 
cution shall  bind  the  property,  but  from  the  delivery  of  the  writ  to  the 
sheriff,  &c."  is,  that  after  the  writ  is  so  delivered,  if  the  defendant  make 
an  assignment  of  his  goods,  unless  in  market  overt,  the  sheriff  may  take 
them  in  execution. (c) 

This  statute,  being  made  in  favour  of  purchasers,  does  not  alter  the  law 
as  between  the  parties  :[a]  therefore,  if  the  execution  be  tested  in  the  de- 

(6)  Gilb.  Exec.  13,  14.  8  Co.  171.  Cro.  Eliz.  174,  440.  Cro.  Car.  149.  2  Vent.  218.  7 
Durnf.  &  East,  21,  2 ;  but  see  1  Lev.  174. 

(c)  2  Eq.  Cas.  Abr.  381 ;  and  see  1  Ld.  Raym.  252.     4  East,  539,  40. 

33.  But  it  may  be  issued  after  liis  death,  if  tested  before  it.  A  variance  between  the  judg- 
ment and  execution,  being  amendable,  cannot  be  taken  advantage  of  on  a  trial  for  the  re- 
covery of  land  sold  by  virtue  of  the  execution.  Jackson  v.  Walker^  4  Wend.  462.  Jackson 
V.  Anderson.  lb.  474.  A  slight  variance  between  the  execution  and  the  judgment  as  to  the 
amount  rendered  before  a  justice  of  the  peace,  will  not  affect  the  right  of  a  purchaser  of 
property  sold  by  virtue  of  such  execution.     Jackson  v.  Page,  4  Wend.  585. 

[a]  It  is  not  regular  to  issue  an  execution  on  a  judgment  after  the  death  of  the  plaintiff 
in  the  name  of  his  executor  without  previously  suggesting  the  death  of  the  plaintiff  and  sub- 
stituting the  executor  on  the  record.  Where  it  was  done,  however,  and  the  money  levied, 
the  Supreme  Court,  in  Pennsylvania,  on  writ  of  error  remitted  the  record  with  directions  to 
suggest  the  death  and  substitute  the  name  of  the  executor  upon  the  record  nunc  pro  time. 
Darlington  v.  Speakman,  9  Watts  &  Serg.  182.  Under  the  South  Carolina  act  of  1827,  a. fieri 
facias  may  be  renewed  at  any  time  within  three  years  after  the  expiration  of  the  four  years 
in  which  it  had  its  active  energy,  without  scire  facias ;  and  the  right  to  such  renewal  is  not 
affected  by  death  of  the  defendant.  Aliter,  in  case  of  a  defendant's  death  after  verdict 
and  before  judgment.  Fishbone  v.  Verdin,  1  Speers,  346.  An  execution  issued  after  the 
death  of  the  plaintiff  will  be  quashed.  Harwood  v.  Murphy,  1  Green,  193.  An  execution 
taken  in  the  name  of  plaintiff,  who  is  dead,  and  without  a  sci.  fa.  to  substitute  his  represen- 
tatives, is  voidable,  not  void,  and  the  party  may  justify  under  it.  Day  v.  Sharp,  4  Whart. 
339.  Where  there  is  a  judgment  against  two  joint  defendants  which  remains  unsatisfied 
until  one  of  them  die,  his  personal  property  is  discharged  from  execution ;  but  the  plaintiff 
may  have  execution  of  the  land  and  tenements  of  such  deceased  party,  if  any  he  had,  which 
were  bound  by  the  judgment  at  the  time  it  was  obtained.  Stiles  v.  Brock,  1  Penn.  State 
Rep.  215.  In  Delaware,  after  the  death  of  the  defendant  and  the  lapse  of  a  term,  no  execu- 
tion can  issue  without  a  previous  scire  facias.     Cooper  v.  May,  1  Earring.  18. 

A  venditioni  exponas  to  sell  lands  tested  after  the  defendant  in  the  execution  had  died  without 
any  scire  facias  against  the  heirs,  is  null  and  void.  Samuel  v.  Zackery,  4  Iredell,  377.  An  execu- 
tion tested  on  the  first  day  of  the  term,  before  the  defendants  death,  may  actually  issue  after 
his  death;  but  in  such  case,  to  be  good,  the  judgment  must  be  actually  signed  previously  to 
defendant's  death.  Fox  v.  Lamar,  2  Brevard,  417.  An  execution  cannot  issue  against  the 
effects  of  a  deceased  person,  before  a  revival  of  the  judgment  against  his  legal  representa- 
tives. Wilson  V.  Kirkland,WaW<iT,l^b.  Dubart  Y.  Williams,  Walker,  115.  Where  a  judgment 
debtor  dies  after  judgment,  and  htfore  fierifaciasis  placed  in  the  sheriff's  hands,  the  fieri  facias 
is  void,  and  the  sheriff  is  not  liable  to  a  rule  under  the  Alabama  statute  for  not  returning  it. 
Holloway  V.  Johnson,  7  Ala.  660.  An  execution  issued  and  tested  of  a  term  subsequent  to 
the  death  of  the  defendant  in  the  execution  upon  a  judgment  rendered  against  him  in  his 
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fendant's  life-time,  it  may  l)e  taken  out, ((7)  and  execute(l,(<')  after  his  death. 
And  tlie  f^hcriff  deriving  his  authority  from  the  Avrit,  it  has  been  hoklen, 
that  if  the  plaintiff  die  after  a  fieri  facias  sued  out,  it  may  be  executed 
notwithstanding ;  and  his  executor  or  administrator  shall  have  the  money :(/) 
Or  if  the  plaintiff  have  made  no  executor,  or  administration  be  not  com- 
mitted, the  money  must  be  brought  into  court,  and  there  deposited,  until, 
kc.ig) 

*The  king  is  not  bound  by  this  statute  :(a)  and  therefore,  an  [  *1001  ] 
extent  at  his  suit  still  binds  from  tbe  te»te,  or  fiat  of  the  baron  on 
which  it  issues.(6)  And  as  between  different  plaintiffs,  if  two  writs  of 
execution  be  delivered  to  the  sheriff,  on  the  same  or  different  days,  he 
ought  to  execute  that  first  which  was  first  delivercd,(6')[A]  except  it  be 
fraudulent,  and  then  he  ought  to  execute  the  other  •,{dd)  and  the  court  on 
motion  will  not  assist  the  plaintiff  in  the  second  execution. (cf)  But  if  the 
sheriff  levy  goods  in  execution,  by  virtue  of  the  writ  last  delivered,  and 
make  sale  of  them,  whether  the  last  writ  was  delivered  upon  the  same  or 
a  subsequent  day,  the  property  of  the  goods  is  bound  by  the  sale,  and  the 
party  cannot  seize  them  by  virtue  of  his  execution  first  delivered ;  but  he 
may  have  his  remedy  against  the  sherift'.(^)  If  a  second  fieri  facias  be 
delivered  to  the  sheriff,  after  he  has  the  defendant's  goods  in  possession 
under  a  prior  writ,  the  goods  are  bound  by  the  second  execution,  subject 

(d)  1  Ld.  Raym.  605.  Com.  Rep.  117.  Banb.  271.  12  Mod.  5.  2  Ld.  Raym.  850.  7 
Mod.  95,  S.  C. ;  and  see  3  P.  Wms.  399;  and  the  case  of  Finch  v.  Earl  of  Winchdxea,  id.  in 
nolis.  Willes,  131.  7  Durnf.  &  East,  20.  1  Bos.  &  Pul.  571.  Aliter,  if  the  execution  bo 
tested  after  the  defendant's  death.  6  Durnf.  &  East,  368. 

(e)  Gilb.  Exec.  15,  16.  Law  of  Exec.  46.  Cro  Eliz.  181.  Comb.  23.  0.  Bridg.  468,  9. 
1  Mod.  188.     Pr.  Reg.  215.     7  Durnf.  &  East,  20. 

(/)  Cro.  Car.  459.     1  Sid.  29.     2  Ld.  Raym.  1073.     1  Salk.  322,  S.  C. 

(g)  Noy,  73.     2  Ld.  Raym.  1073.  (a)  3  Atk.  739.     1  Ves.  196. 

(6)  Bunb.  39.     Gilb.  Rep.  222.     2  Str.  754.     S.  C.  2  Blac.  Rep.  1251. 

\c)  1  Durnf.  &  East,  720  ;  and  see  4  East,  539,  40.  1  Taunt.  56.  2  Marsh.  375.  S.  C.  1 
Dowl.  &  Ryl.  307. 

{dd)  1  Wils.  44 ;  and  see  Peake's  Cas.  Ni.  Pri.  3  Ed.  96.     4  East,  523. 

(ee)   1  Durnf.  &  East,  729 ;  and  see  4  East,  539,  40.     7  Taunt.  56.    2  Marsh.  375,  S.  C. 

(/)  1  Ld.  Raym.  252.  1  Salk.  320.  Carth.  419,  S.  C;  and  see  the  case  of  liijloty. 
Peckham,  1  Durnf.  &  East,  731,  in  notis.     4  East,  523. 

lifetime  is  void.  Gwin  v.  Latimer,  4  Yerg.  22.  Where  an  execution  issues  after  the  death 
of  him  against  whom  it  runs,  although  it  is  an  irregularity,  it  is  not  a  nullity,  nor  can  its 
validity  be  called  in  question  collaterally.  Butler  v.  Uayncs,  3  N.  Hamp.  21.  If  an  execution 
is  tested  in  the  defendants  life-time,  it  may  be  taken  out  and  executed  after  his  death.  Den 
V.  Ilillman,  2  Halst.  180.  Under  the  North  Carolina  act  of  1828,  a  justice's  execution  binds 
property  in  the  hands  of  an  administrator,  though  the  defendant  in  execution  died  after  the 
teste  and  before  the  levy  of  the  writ.  Such  property  may  be  sold  without  a  xcire  facias. 
M'Carson  v.  Richardson,  1  Dev.  &  Bat.  561.  But  it  is  a  general  rule  that  where  a  sole  defendant 
dies  after  judgment  and  before  execution,  an  execution  issued  without  revival  of  the  judg- 
ment by  scire  facias,  is  void.  The  State  v.  Michaels,  8  Blackf.  436.  Where  an  execution  is 
issued  after  the  death  of  the  party  defendant,  and  before  the  administrator  has  been  made  a 
party,  the  execution  will  be  quashed  on  motion,  and  a  sale  thereon  set  aside.  Bentley  v. 
Cummins,  4  Eng.  487. 

[a]  Where  two  executions  against  the  same  defendant,  but  in  favour  of  different  plaintiffs, 
were  both  tested  returnable  and  delivered  to  the  sheriff  at  the  same  time,  and  by  him  simul- 
taneously levied  on  the  defendant's  personal  property,  which  was  sold  for  le.-^s  than  would 
pay  both  executions,  it  was  held  that  the  proceeds  must  be  equally  divided  bctweeu  the  two 
executions  until  the  smaller  is  satisfied,  and  the  residue  be  applied  to  the  larger  one.  Camp- 
bell V.  Rugcr,  1  Cow.  2 1 5.  But  where  money  is  made  on  a  fieri  facias,  the  sheriff  cannot  set  up 
any  claim  on  the  surplus  proceeds  by  reason  of  a  debt  due  him  by  the  defendant,  nor  for 
the  expenses  incurred  in  taking  care  of  goods  when  the  sale  was  deferred  at  the  instance  of 
the  defendant,  and  on  his  promise  to  pay  the  expense.    Fitch's  Appeal,  10  Barr,  461. 


1001 


OF  EXECUTION 


to  the  first,  from  the  day  of  the  delivery  of  the  last  writ  to  the  sheriff;  and 
tliat  even  without  a  warrant  on  the  second  writ,  or  further  seizure. (^^) 
Two'  writs  of  fieri  facias,  at  the  suit  of  diiferent  plaintiffs,  were  issued 
against  the  same  defendant,  and  the  goods  taken  under  them  were  not 
more  than  sufficient  to  satisfy  the  first  execution ;  the  officer,  under  the 
second  writ,  continued  in  possession  until  the  goods  were  sold  by  the 
sheriff,  after  which  the  defendant  obtained  a  rule  for  setting  aside  the  first 
execution,  and  pending  that  rule,  there  were  conferences  between  all  the 
parties :  The  rule,  however,  Avas  made  absolute,  and  the  sheriff  ordered  to 
pay  to  the  defendant  the  proceeds  of  the  levy.  The  sheriff,  having  so  paid 
the  money,  without  having  applied  to  the  court  for  relief,  and  without  hav- 
ing given  any  notice  to  the  plaintiff  in  the  second  execution,  was  held 
liable  to  him  for  the  amount,  in  an  action  for  a  false  return  of  7iulla  hona.{h) 
By  this  writ,  the  sheriff  has  authority  to  seize  and  sell  every  thing  that 
is  a  chattel  belonging  to  the  defendant, (z')[a]  except  his  necessary  wearing 

(gg)  1  Taunt.  56.    2  Marsh.  375,  S.  C;  and  see  3  Moore,  83.     1  Bing.  Yl. 

{h)  3  Barn.  &  Aid.  95 ;  and  see  5  Bam.  &  Cres.  660.     8  Dowl.  &  Ryl.  442,  S.  C. 

(t)  Gilb.  Exec.  19.     3  Co.  12. 


[a]  Under  the  system  of  jurisprudence  established  in  those  states  in  which  the  common 
law  prevails,  a  sheriff  may  seize  under  an  execution  against  a  creditor,  individually,  all  bis 
interest  in  partnership  property,  subject  to  the  prior  rights  and  liens  of  the  other  part- 
ners and  of  the  creditors  of  the  partnership ;  and  the  creditor  may,  after  the  seizure  and  be- 
fore the  sale,  institute  proceedings  against  the  other  partners  to  ascertain  the  amount  of  the 
interest  seized,  or  he  may  cause  a  sale  to  be  made,  and  leave  it  to  the  purchaser  to  ascer- 
tain it.  Broadnasc  v.  Thoviason,  1  La.  Ann.  R.  382.  The  goods  of  a  deceased  person,  in 
the  hands  of  his  executor  or  administrator,  are  liable  to  be  taken  on  execution  unless  their 
value  have  been  exj^ended  in  the  administration  ;  and  this,  notwithstanding  the  executor  or 
administrator  have  charged  himself  with  the  appraised  value  of  the  goods,  and  settled  his 
account  in  the  probate  office.  Weeks  v.  Gibbs,  9  Mass.  74.  And  any  person  having  ob- 
tained judgment  and  execution  against  the  goods  and  estate  of  a  deceased  person,  may 
cause  the  execution  to  be  levied  on  such  goods  or  estate  notwithstanding  the  same  may  be 
represented  insolvent.  Clark  v.  May,  11  Mass.  233.  But  an  execution  which  has  issued  in 
the  life-time  of  a  debtor,  cannot,  after  his  decease,  be  levied  on  his  goods  which  were  not 
attached  on  mesne  process ;  nor  on  goods  which  were  attached,  if  a  commission  of  insolvency 
have  issued.  Jewett  v.  Smith,  12  Mass.  309.  Grosvenor  \.  Gold,  9  Mass.  209.  A  slave  in 
the  possession  of  another  than  his  owner,  merely  as  bailee,  without  claim  of  title,  is  liable  to 
execution  for  the  debt  of  the  bailor.  Thomas  v.  Thomas,  2  A.  K.  Marsh.  430.  A  suit 
brought  by  the  bailor  to  recover  possession  does  not  alter  the  case.  lb. 

The  interest  of  a  lessee  of  goods  or  chattels  may  be  taken  and  sold  on  execution,  and  the 
purchaser  acquires  a  right  to  use  them  during  the  term  of  the  lease.  Van  Anhcerp  v.  New- 
man, 2  Cow.  543.  Where  goods  are  so  taken,  they  revert  to  the  lessor  after  the  expiration 
of  the  lease,  and  if  they  are  not  returned  to  him  uninjured,  he  has  an  action  against  the 
purchaser.  lb.  Where  goods  are  attached  and  sold  on  execution,  all  actual  expenses  neces- 
sarily incurred,  such  as  expenses  for  moving,  storing,  and  taking  account  of  them,  are  a 
charge  on  the  goods;  but  the  officer  is  entitled  to  receive  nothing  for  extra  trouble,  his  com- 
pensation being  provided  for  by  the  fee  bill.  Caldwell  v.  Eaton,  5  Mass.  399.  Shattuck  v. 
Woods,  1  Pick.  171.  Warren  v.  Lcland,  9  Mass.  2G5.  The  court  may  direct  money  taken 
under  an  execution,  which  money  is  in  the  hands  of  the  sheriff,  or  brought  into  court  to  be 
paid  over  in  satisfaction  of  another  execution  in  the  hands  of  the  same  sheriff,  against  the 
plaintiff  in  the  first  execution.  Steele  v.  Browne,  2  Virg.  Cas.  246.  And  this,  although  it 
may  not  appear  that  sufficient  effects  cannot  otherwise  be  found  to  satisfy  the  judgment,  lb. 
Shares  of  the  stock  of  incorporated  companies  are  liable  to  be  taken  on  different  executions 
bj  different  officers;  and  if  the  proceeds  of  the  sale  be  more  than  sufficient  to  satisfy  the 
executions  in  the  hands  of  the  officer  selling,  he  will  be  bound  to  pay  the  surplus  to  the 
officer  who  holds  the  other  executions.  Dennexj  v.  Hamilton,  16  Mass.  402.  Money,  whether 
in  specie  or  in  bank  notes,  may  be  taken  on  execution  if  found  in  possession  of  the  defend- 
ant, or  capable  of  being  identified  as  his  property.  Crane  v.  Freeze,  1  Harr.  305.  Rogers  v. 
Bullin,  R.  M.  Charlt.  176.  Dolby  v.  Mullins,  3  Humph.  437.  Steelev.  Brotcn,  2  Virg.  Cas.  246*. 
Means  v.  Vance,  1  Bailey,  39.  3PGee  v.  Cherry,  6  Geo.  550.  Turner  v.  Tendell°l  Cranch,' 
117.    Brooks  v.  Thompson,  1  Root,  216.     Prentiss  v.  Bliss,  4  Verm.  513. 
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apparel :  It  lias  even  been  holden,  that  if  the  defendant  have  two  gowns, 
the  sheriff  may  sell  one  of  theui  :{k)  And  he  may  sell  leases,  or  terms  for 
years,  and  fruct us  industriales,  as  eorn  growing,  whieh  goes  to  the  execu- 
tor,(/)[A]  or  fixtures  whieh  may  be  removed  by  the  tenant  :(m)[B]  But  where 
the  growing  crops  of  a  tenant  having  been  seized  under  a  fieri  facias,  a 
writ  of  habere  facias  possessionem  was  subsequently  delivered  to  the  sheriflF, 
in  an  ejectment,  at  the  suit  of  the  landlord,  founded  on  a  demise 
*made  long  before  the  issuing  of  the  fieri  facias,  the  court  held,  [  *1002] 
that  the  sheriff  was  not  bound  to  sell  the  growing  crops  under  the 
fieri  facias,  inasmuch  as  they  could  not,  in  point  of  law,  be  considered  as 
belonging  to  the  tenant,  the  latter  being  a  trespasser  from  the  day  of  the 
demise  in  ejectment.(rt)  And  furnaces,  or  apples  upon  trees,  which  belong  to 
the  freehold,  and  go  to  the  heir,  cannot  be  sold  by  the  sheriff  on  this  writ.(6) 
So,  the  sheriff  has  no  right,  under  a  fieri  facias,  to  seize  fixtures,  where  the 
house  in  which  they  are,  is  the  freehold  of  the  person  against  Avhom  the 
execution  issues. (c)  So,  where  A.  mortgaged  land  with  a  windmill  there- 
on, (built  chiefly  of  wood,)  the  deed  containing  also  a  bai-gain  and  sale  of 
the  mill,  the  court  of  Common  Pleas  held,  that  it  could  not  be  taken  in 
execution  by  a  creditor  of  A.  though  A.  remained  in  possession. (c^)  And 
where  certain  machinery,  together  with  a  mill,  had  been  demised  for  a  term 
to  a  tenant,  and  he  without  permission  of  his  landlord,  severed  the  ma- 

(k)  Comb.  356. 

(I)  Gilb.  Exec.  19.     1  Salk.  3G8 ;  and  see  1  Younge  &  J.  398. 

(m)  1  Salk.  3G8.    3  Atk.  13;  and  see  M'Clel.  217.     3  Barn.  &  Ores.  368. 

(a)  5  Barn.  &  Aid.  88;  and  sec  9  Price,  287.    3  Bing.  11. 

(6)  Gilb.  Exec.  19;  and  see  1  Younge  &  J.  398. 

(c)  5  Barn.  &  Aid.  625.     1  Dowl.  &  Ilyl.  247,  S.  C. 

(d)  4  Moore,  281.     1  Brod.  &  Bing.  506,  S.  C. 

[a]  Rye  growing  in  a  field  was  levied  on  by  the  sheriff,  under  a.  fieri  facias,  but  not  sold  ;  and 
a  collector  of  taxes,  by  virtue  of  a  warrant  against  the  defendant,  afterward  distrained  upon 
and  sold  the  same  field  of  rye.  Held,  that  after  the  levy  the  rye  was  in  custody  of  the  law, 
so  that  the  collector  had  no  riglit  afterwards  to  sell  it ;  and  that  the  purchaser  under  him 
could  not  maintain  trover  against  the  purchaser  under  the  sheriff,  who  at  harvest-time  cut 
and  carried  away  the  rye.  ParticcU  v.  Bissell,  17  Johns.  128.  The  growing  crop  may  be 
levied  upon  and  sold  under  a  fieri  facias.  Parham  v.  Thompson,  2  J.  J.  Jiarsli.  159.  "Wheat 
growing,  is  a  chattel,  and  if  raised  upon  tlie  land  of  another  pursuant  to  an  agreement  be- 
tween him  and  the  defendant,  may  be  levied  on  and  sold  under  an  execution  against  the 
latter.  Whipple  v.  Foot,  2  Johns.  418.  Corn,  and  any  other  product  of  the  soil  raised  annu- 
ally by  labour  and  cultivation,  is  personal  estate,  and  may  be  taken  in  execution  while 
standing  in  the  field,  if  ripe  and  fit  to  be  gathered.  Penhallow  v.  Dwight,  10  JIass.  54. 
(Jrowing  corn,  in  Kentucky,  was  liable  to  be  sold  in  virtue  of  a  fieri  facias,  previous  to  the 
act  of  1834.  Craddock  v.  Riddlesbur(jer,  2  Dana.  205,  And  the  purchaser  could  enter  and 
remove  it.  Thompson  v.  Crai(/mi/k,  4  B.  Monr.  391.  But  it  has  been  held  that  a  growing 
crop  of  corn  on  rented  land,  sold  by  the  tenant  by  parol  in  good  faith,  is  not  subject  to 
an  execution  afterwards  issued  against  him.  Nocthen  v.  The  State,  1  Smith,  71.  In  North 
Carolina,  an  officer  may  levj'  an  execution  upon  a  standing  crop,  provided  it  is  matured. 
The  act  of  1844,  c.  35,  prohibiting  officers  from  levying  executions  on  growing  crops,  em- 
braces only  crops  which  are  not  matured.  Shannon  v.  Jones,  12  Ired.  206.  It  liivs  also  been 
held  in  New  York,  that  growing  grass  cannot  be  taken  as  a  chattel  on  execution.  Bank  of 
LamiiKjIiurgh  v.  Crari/,  1  Harb.  542.  And  although  tlic  defendant  in  the  execution  turns  out 
the  grass  to  the  sheriff,  a  levy  thereon  will  be  a  nullity.  Il>.  But  there  may  be  a  legal  sever- 
ance of  such  trees  or  grass  from  the  land,  without  an  actual  severance ;  as  where  the  owner 
of  the  fee  of  the  land  sells  and  conveys  the  trees  or  grass  by  valid  conveyance,  in  writing, 
and  where  he  conveys  the  lands  reserving  the  trees  and  grass.  lb.  A  mortgage  of  such 
trees  or  grass  by  the  owner  of  the  land,  will  not  work  a  severance  until  the  mortgage  be- 
comes absolute.  Jh.  Chattels,  subject  to  a  mortgage,  may  be  sold  on  execution  against  the 
mortgagor,  and  the  purchaser  will  take  them  subject  to  the  mortgage.  lb. 

[b]  See  Voli/  v.  Gorham,  5  Pick.  487. 
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cliinery  from  the  mill,  and  it  was  afterwards  seized  and  sold  by  the  sheriff, 
under  a  iter i  facias  ;  the  court  held,  that  no  property  passed  to  the  ven- 
dee, and  that  the  landlord  was  entitled  to  bring  trover  for  the  machinery, 
even  during  the  continuance  of  the  term.(t') 

Also,  by  the  statute  56  Geo.  III.  c.  50,  §  1,  "no  sheriff  or  other  officer 
in  England  or  Wales  shall,  by  virtue  of  any  process  of  any  court  of  law, 
carry  off,  or  sell  or  dispose  of  for  the  purpose  of  being  carried  off  from 
any  lands  let  to  farm,  any  straw  threshed  or  unthreshed,  or  any  straw  of 
crops  growing,  or  any  chaff,  colder,  or  turnips,  or  any  manure,  compost, 
ashes,  or  sea-weed,  in  any  case  whatsoever ;  nor  any  hay,  grass  or  grasses, 
whether  natural  or  artificial,  nor  any  tares  or  vetches,  nor  any  roots  or 
vegetables,  being  produce  of  such  lands,  in  any  case  where,  according  to 
any  covenant  or  written  agreement  entered  into  and  made  for  the  benefit 
of  the  owner  or  landlord  of  any  farm,  such  hay,  grass  or  grasses,  tares 
and  vetches,  roots  or  vegetables,  ought  not  to  be  taken  off  or  withholden 
from  such  lands,  or  which  by  the  tenor  or  effect  of  such  covenants  or 
agreements,  ought  to  be  used  or  expended  thereon,  and  of  which  covenants 
or  agreements  such  sheriff  or  other  officer  shall  have  received  a  written 
notice,  before  he  shall  have  proceeded  to  sale."  And  "no  sheriff  or  other 
officer  shall,  by  virtue  of  any  process  whatsoever,  sell  or  dispose  of  any 
clover,  rye-grass,  or  any  artificial  grass  or  grasses  whatsoever,  which  shall 
be  newly  sown,  and  be  growing  under  any  crop  of  standing  corn.(/)  Pro- 
vided that  this  act  shall  not  extend  to  any  straw,  turnips,  or  other  articles, 
which  the  tenant  may  remove  from  the  farm,  consistently  with  some  con- 
tract in  writing. "(^)  This  statute,  although  passed  for  the  public  benefit, 
in  promoting  good  husbandry,  does  not  bind  the  crown :  There- 
[  *1003  ]  fore,  sales  of  growing  crops,  &c.,  seized  under  *prerogative  pro- 
cess, are  not  within  it ;  and  the  sheriff  must  sell  them  uncon- 
ditionally :  nor  can  they  be  sold  as  being  subject  to  tithe. (a) 

Money  found  in  the  defendant's  possession,  may,  it  seems,  be  taken  in 
execution  ;(6)  but  the  court  will  not  order  money  in  the  sheriff's  hands, 
being  the  surplus  of  money  levied  under  a  former  execution  against  the  de- 
fendant's goods,  at  the  suit  of  the  same  plaintiff,(c)  or  damages  recovered 
by  the  defendant  against  the  sheriff  in  another  action,(c?)  or  money  levied 
under  an  execution  at  the  suit  of  the  defendant  against  a  third  person, (ee) 
to  be  paid  over  to  the  plaintiff,  in  satisfaction  of  his  demand.  And  the 
sheriff  cannot  take  bank  notes,(^)  &c. ;  nor  goods  pawned,  or  gaged  for 
debt ;  nor  goods  demised  or  letten  for  years  :{gg)  nor  goods  distrained,(A) 
or  taken  and  in  custody  of  the  sheriff  upon  a  former  execution  •,{i)  nor  any 
thing  which  cannot  be  sold,  as  deeds,  writings,  (A;) [a]  &c.    But  goods  pawned 

(e)  5  Barn.  &  Aid.  826.     3  Stark.  Ni.  Pri.  130,  S.  C.  (/)  §  7. 

{g)  I  8.  (a)  6  Price,  94. 

(6)  Doug.  231;  but  see  4  East,  510.    9  East,  48.    7  Moore,  127,    3  Bred.  &  Bing.  294.S.  C. 

(c)  4  East,  510.  {d)  2  New  Rep.  C.  P.  376. 

\ee)  9  East,  48.    7  Moore,  127.     3  Brod.  &  Bing.  294.  S.  C;  but  see  Doug.  231,  contra. 

Iff)  Cas.  temp.  Hardw.  53.     9  East,  48.  {gg)   1  Car.  &  P.  347. 

\h)  Bac.  Abr.  tit.  Execution,  352  ;  and  see  Willes,  131.  5  Moore,  79.  2  Brod.  &  Bing. 
362,  S.  C. 

{i)  2  Show.  173.  3  Mod.  236;  and  see  5  Moore,  79.  2  Brod.  &  Bing.  362.  S.  C.  9  Price, 
287.    Post,  1010. 

{k)  Cas.  temp.  Hardw.  53. 

[a.]  A  note  for  the  payment  of  money,  cannot  without  the  defendant's  assent,  be  taken 
and  sold  on  an  execution  at  common  law.     Johnson  v.  Crawford,  6  Blackf.  377.     Goodenow 


BY  FIERI  FACIAS,  ETC.  1003 

may  be  taken  on  an  execution  afi;ain8t  the  pawner,  upon  satisfaction  of  the 
pledge. (/)  And  though  it  be  said,  that  in  the  case  of  a  lease  of  land  and  of 
a  stock  of  cattle  for  a  year,  they  cannot  be  taken  in  execution  during  the 
term  ;(;y<)  that  is,  because  the  lessor  himself  could  not  have  dispossessed 
his  tenant  during  the  year,  and  of  course  the  lessor's  creditor  cannot :  But 
subject  to  the  right  of  the  pawnee  or  lessee,  the  goods  may  it  seems  be 
taken  in  execution  :{n)  and  the  sheriff  is  not  liable  to  an  action,  for  selling 
the  entire  ])roperty,  unless  he  be  apprized  that  the  defendant  has  only  a 
special  interest  therein. (o) 

A  mere  ecjuitable  mterest  in  a  term  for  years  cannot  be  taken  in  execu- 
tion by  the  sheriff,  under  a  writ  oi  fieri  facias,  at  the  suit  of  a  judgment 
creditor  :(y>)  and  therefore,  when  the  defendant  has  only  an  e(iuity  of  re- 
demption in  a  leasehold  estate,  an  execution  will  not  affect  it,  as  the  legal 
estate  is  in  the  uiortgagee.(fy)[A]     The  plaintiff's  only  remedy  in  that  case, 

(/)  Bro.  Abr.  i'li.  Pledges,  pi.  28.  (m)  Id.  ibid,  and  id.  tit.  Execution,  pi.  107. 

(n)  8  East,  476,  479  ;  and  see  15  East,  G07.        (o)   1  Car.  &  P.  347. 

Ip)  8  East,  467.  2  New  Rep.  C.  P.  461,  S.  P.;  and  see  3  Bro.  Chan.  Gas.  480.  1  Ves. 
juu.  431. 

(g)  3  Atk.  200,  739;  and  see  Forrest,  162,  3.    4  Moore,  281.     1  Brod.  &  Bing.  506,  S.  C. 

V.  Duffidd,  Wright,  455.  Field  v.  Lauson,  5  Pike,  376.  Nor  can  any  other  chose  in  action. 
Ingallsy.  Lord,  1  Cow.  240.  M'^Clelland  v.  Hubbard,  2  Blackf.  361.  Rhoads  v.  Mcijoneyal, 
2  Barr,  39.  Money  in  the  hands  of  a  third  person,  is  not  bound  by  the  lien  of  an  execution 
against  the  owner.  M'Donald  v.  Pickett,  2  Bailey,  617.  Money  taken  on  execution,  in  Vir- 
ginia, docs  not  become  goods  and  chattels  of  the  iilaintifF  until  it  has  been  paid  over  to  him; 
and  while  it  remains  in  the  hands  of  the  oliicer,  he  cannot  apply  it  to  the  satisfaction  of  an- 
other execution  against  the  former  plaintiff.  Turner  v.  Fendall,  1  Cranch,  117.  By  the 
command  in  the  writ,  the  officer  is  in  strictness  to  bring  the  money  into  court,  there  to  be 
paid  to  the  plaintiff.  lb.  Bank  shares  or  shares  in  a  public  library,  cannot  be  seized  and 
sold  on  execution  in  New  York.  Denton  v.  Levini/ston,  9  Johns.  96  ;  or  Connecticut.  Stamford 
Bank  v.  Ferris,  17  Conn.  259.  An  apparatus  for  printing,  consisting  of  a  printing  press, 
cases,  types,  &c.,  may  be  "tools"  exempted  from  execution  under  the  Connecticut  statute  ; 
but  in  order  to  lie  thus  exempted,  they  must  be  necessary  for  the  upholding  of  life;  and 
whether  they  are  of  such  description  is  a  question  of  fact  for  the  jury.  Patten  v.  Smith,  4 
Conn.  450.  The  interest  of  the  mortgagee  in  mortgaged  premises  after  the  expiration  of  the 
law  day,  and  before  foreclosure,  cannot  be  taken  in  execution.  Huntington  v.  Smith,  4  Conn. 
235.  So  too,  money  in  sheriff's  hands  belonging  to  the  defendant,  though  suliject  to  levy, 
is  not  subject  to  the  lien  of  a  fieri  facias  against  him.  If,  therefore,  it  is  assigned  before  levy, 
the  assignee  will  be  entitled  to  it  in  preference  to  the  execution  creditor.  Hupong  v.  Watkina, 
2  Rich.  328.  Southwestern  Railroad  Bank  v.  Wutkins,  2  Rich.  328.  Rcid  v.  Ramsy,  2 
Rich.  4. 

[a]  An  equitable  interest  of  the  defendant  in  land,  cannot  be  sold  by  an  execution  issu- 
ing from  a  court  of  common  law.  Den  v.  Hog,  1  N.  Jersey,  174.  Nor  otherwise  than  by  a 
sale  at  auction  in  the  manner  prescribed  by  the  statute.  Warren  v.  Childs,  11  Mass.  222. 
Thornhill  v.  Gilmer,  4  Sm.  &  Marsh.  153.  The  interest  of  a  mortgagee,  whether  equitable  or 
legal,  cannot  be  taken  in  execution.  Rickert  v.  Madcria,  1  Rawie,  325.  Lands  mortgaged 
cannot  be  sold  on  execution  against  the  mortgagee,  before  a  foreclosure  of  the  equity  of  re- 
demption tliough  the  debt  be  due,  and  the  estate  of  the  mortgagee  has  become  absolute  at 
law.  Jackxon  v.  Willard,  4  Johns.  41.  An  equity  of  rcdenqjtion  may  be  sold  on  execution, 
in  Ohio;  Fig  \.  M'Guire,  2  Ham.  223;  Phelps  v.  Butler,  lb.  224;  in  Mississippi;  Hunter 
V.  Hunter,  Walker,  194;  in  Indiana;  Watkins  v.  Gregory,  6  Blackf.  113;  in  Kentucky. 
Dougherty  v.  Linthicum,  8  Dana,  194;  and  in  Alabama;  Sand  v.  Hopkins,  7  Ala.  115.  But 
it  is  otherwise  in  some  of  the  states,  except  through  the  intervention  of  the  court  of  chancery : 
thus,  an  equitable  title  to  land  which  is  not  complete  and  perfect,  and  esi)ccially  an  imper- 
fect equity  of  a  complicated  character,  is  not  the  subject  of  sale  under  execution.  The  cre- 
ditor must  resort  to  a  court  of  chancery  in  order  to  reach  such  equity  of  iiis  debtor.  Hop- 
kins w  Carey,  23  Miss.  (lCushm.)54.  The  eipiity  of  redemption  of  a  mortgagor  is  not  subject 
to  seizure  and  sale  on  execution.  Baldwin  v.  Jenkins,  23  .Miss.  (1  Cushm.)  206.  The  equity 
of  redemption  of  a  mortgagor,  is  not  the  subject  of  seizure  and  sale  under  an  execution  at 
law;  and  if  the  mortgagee  or  those  claiming  under  him,  cause  an  execution  issued  upon  a 
judgment  founded  on  the  mortgage  debt  to  be  levied  upon  the  land,  a  purchaser  of  the  land, 
at  a  sherifl's  sale,  cannot  upon  that  ground,  in  a  case  unmixed  with  fraud,  oppose  au  appli- 
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is  by  filinf^  a  hill  in  equity,  to  redeem  the  estate,  by  paying  off  the  prin- 
cipal and^interest  due  on  the  mortgage. (ry)  But  before  he  is  entitled  to 
redeem,  he  must  first  take  out  a  writ  of  execution  against  the  goods  of  the 
defendant  ;(r)  though  it  does  not  seem  to  be  necessary  to  have  it  returned.(«) 

in  a  late  case,  however,  where  A.  having  entered  into  an  agree- 
[  *1004  ]  ment  for  a  *lease,  had  been  let  into  possession,  and  had  paid  the 

stipiilatcd  rent,  it  was  holden,  that  a  tenancy  from  year  to  year 
was  created,  which  the  sheriff  might  sell  under  ^  fieri  facias  against  A. (aa) 
In  assigning  a  term  for  years,  which  has  been  taken  in  execution,  it  is  not 
necessary  for  the  sheriff  to  state  in  the  assignment,  the  particular  interest 
which  the  defendant  has,  for  he  may  not  be  able  to  come  at  the  precise 
knowledc^e  of  it :  But  it  is  sufficient  for  him  to  state,  that  the  defendant  is 
possessed  of  the  premises,  for  a  term  of  years  yet  to  come  and  unexpired, 
and  to  assifn  all  his  interest  therein  generally  :{b)  and  it  is  more  prudent  in 
the  sheriff  to  state  the  interest  in  this  way,  for  if  he  attempt  to  state  it  par- 
ticularly and  fail,  the  vendee  will  not  have  a  good  title. (c)  It  is  said,  that 
if  a  sheriff,  on  a  fieri  facias,  sell  a  lease  or  a  term  of  a  house,  he  cannot 
legally  put  the  party  out  of  possession,  and  the  vendee  in  ;  but  the  vendee 
must  bring  his  ejectment. ((f)  This,  however,  must  be  understood  of  a 
forcible  expulsion  ;  for  it  has  been  determined,  that  under  a  fieri  facias,  the 
sheriff  may  justify  expelling  the  defendant  peaceably ,{e)  or,  in  other  words, 
if  the  defendant  will  con'^ent  to  go  out,  the  sheriff  may  put  the  vendee  in 
possession.  If  the  defendant,  subsequent  to  the  delivery  of  the  writ  to  the 
sheriff,  make  an  assignment  of  a  leasehold  estate,  the  judgment  creditor 

[q)  See  note  (q),  preceding  page. 

(r)  3  Atk.  200;   and  see  1  Vera.  309.     1  _P.  Wms.  445.     6  Ves.   72.     1  iladd.  Chan. 
205,  522,  3. 

(a)  Ld.  Redesd.  PL  3  Ed.  102.     1  Madd.  Chan.  205,  (r). 

(aa)  1  Man.  &  Rvl.  137. 

\b)  4  Co.  74.     Cro.  Eliz.  584.     S.  C.  3  Durnf.  &  East,  292.     8  East,  475. 

(c)  Id.  ibid.  3  Durnf.  &  East,  294.  {d)  2  Show.  85. 

(e)  3  Durnf.  &  East,  292. 

cation  for  a  foreclosure  of  the  mortgage ;  though  he  may  substitute  the  rights  of  the 
mortgagee  to  the  extent  of  the  amount  of  his  bid  at  the  sheriff's  sale.  lb. 

If  after  an  attachment  of  an  equity  of  redemption,  a  second  mortgage  is  made  and  duly 
recorded,  and  afterwards  a  second  attachment  is  made  and  the  executions  in  both  suits  are 
placed  in  the  hands  of  an  officer,  and  the  equity  sold  on  the  first,  the  officer  is  not  bound  to 
search  the  records  for  an  intermediate  conveyance,  but  may  apply  the  balance  to  satisfy  the 
second  execution,  if  no  notice  of  the  second  mortgage  is  given  him.  Littlefield  v.  Kimball, 
5  Shep.  313.  In  giving  a  construction  to  the  language  used  by  an  officer  in  his  return  of 
the  sale  of  an  equity  of  redemption,  and  his  deed  thereof,  the  whole  description  of  the  land 
should  be  taken  together;  and  effect  should  be  given  to  every  clause  and  word,  if  possible, 
in  order  to  ascertain  the  intended  meaning.  Ih.  The  proper  mode  of  securing  the  interest  of 
a  mortgagor  in  land,  is  by  attachment  and  sale  of  the  equity  of  redemption.  Kelly  v.  Burn- 
ham,  9  N.  H.  20.  The  purchaser  of  an  equity  of  redemption  sold  on  execution,  can  aver  no 
seizin  or  title  against  any  other  person  than  the  execution  debtor,  or  his  immediate  tenants 
or  assigns.  Foster  v.  Mellen,  10  Mass.  421.  On  the  sale  on  execution  of  an  equity  of  redemp- 
tion, the  purchaser  is  estopped  from  contesting  the  validity  of  the  mortgage,  and  thus,  in 
case  it  is  proved  fraudulent,  holding  the  estate  in  absolute  fee.  Russell  v.  Dudley,  3  Met.  147. 
A  lease  for  a  term  of  years,  is  the  subject  of  levy  and  sale  upon  a.  fieri  facias,  without  inqui- 
sition and  condemnation.  Dalyell  v.  Lynch,  4  "Watts  k  Serg.  255.  Equitable  estates  are 
primarily  liable  to  sale  under  a  fieri  facias  in  the  same  manner  that  legal  estates  are. 
M'3fechcn  v.  Marman,  8  Gill  &  Johns.  57.  In  Kentucky,  since  statute  of  1821,  a  sheriff'  is 
bound  to  levy  upon  the  interest  of  a  mortgagor.  Bell  v.  The  Commonwealth,  1  J.  J.  Marsh. 
550.  The  sale  and  conveyance  of  an  equity  of  redemption  under  execution,  invest  the 
purchaser  with  all  the  right,  title,  and  interest  of  the  mortgagor,  who  cannot  deny  the 
purchaser's  right  of  possession  or  resist  his  recovery.  The  rights  of  the  mortgagor's  tenant  or 
executory  vendee,  are  the  same,  not  greater.     Dougherty  v.  Linihicum,  8  Dana,  194. 
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need  not  bring  a  suit  in  equity  to  come  at  the  estate,  by  setting  aside  the 
assignment ;  but  may  proceed  at  hiw  to  sell  the  terra,  and  the  vendee,  who 
is  generally  a  friend  of  the  plaintiif,  will  be  entitled  at  law  to  the  possession, 
notwithstanding  such  assignment. (f)  And  where  an  outgoing  tenant  had 
agreed  to  assign  the  remainder  of  his  term  to  the  incoming  tenant,  it  was 
holden,  that  the  sheriff,  before  an  actual  assignment  made,  might,  under  an 
execution  against  the  outgoing  tenant,  sell  his  interest  in  such  remaining 
term,  and  set  upon  it  the  same  value  that  the  incoming  tenant  had  agreed 
to  give  for  it.{f/)  Where  a  lease  by  deed  was  taken  in  execution,  and  an 
assignment  made  in  the  name  and  under  the  seal  of  office  of  the  sheriff,  by 
A.  13.  acting  as  under  sheriff;  the  court  held,  that  such  assignment  was 
sufficiently  proved,  without  proving  further  the  appointment  of  A.  B.  as 
under-sheriff,  and  that  he  was  authorized  by  deed,  to  execute  deeds  in  the 
name  of  the  sheriff. (A) 

The  sheriff,  upon  this  writ,  may  take  any  goods  which  have  been  fraudu- 
lently sold,  or  conveyed  away  by  the  defendant ;  and  a  principal  badge  of 
fraud  is  the  defendant's  continuing  in  possession  :[i)  For  if  a  man  sell  goods, 
and  still  continue  in  possession,  as  visible  owner  of  them,  such  sale  is  fraud- 
ulent and  void  as  against  creditors. (^)     In  cases  of  this  nature, 
the  notoriety  *of  the  change  of  possession  is  the  question  on  [  *1005  ] 
which  the  validity  or  invalidity  of  the  transaction  depends  :(a) 
Therefore,  if  an  assignment  be  made  of  household  furniture,  and  the 
assignor  continue  in  possession,  it  is  not  protected  against  an  execution  at 
the  suit  of  one  of  his  creditors,  unless  the  assignment  were  notorious. (6^) 
So,  if  a  creditor  hj  fieri  facias  seize  the  goods  of  his  debtor,  and  suffer 
them  to  remain  long  in  the  debtor's  hands,  and  another  creditor  obtain  a 
subsequent  judgment  and  execution,  it  has  been  determined  often,  that  this 
s  evidence  of  fraud  in  the  first  creditor,  and  the  goods  in  the  hands  of  the 
debtor  remain  liable. ((^c)     So,  where  it  Avas  proved,  in  an  action  for  a  false 
return,  that  the  warrant  upon  a  fieri  facias  vfAS  directed  to  three  persons  as 
special  bailiffs  ;  that  the  plaintiff's  attorney  was  present  at  the  time  of 
executing  it,  and  ordered  one  of  the  persons  to  use  the  defendant  kindly, 
and  not  to  take  any  of  his  household  goods,  for  that  his  landlord  would 
soon  be  in  the  country,  and  pay  the  debt;  and  thereupon  another  of  the 
persons  rode  round  the  farm  and  grounds,  and  said  "  /  seize  all  this  corn 
and  cattle,"  and  took  some  account  thereof,  for  the  use  of  the  plaintiff; 
afterwards  the  landlord  sued  out  n  fieri  facias,  and  the  sheriff's  l)ailiffs  not 
being  in  possession  of  the  goods  under  the  former  writ,  nor  having  left  any 
body  for  them,  he  got  his  execution  executed ;  and  there  was  no  proof  that 
he  promised  to  pay  the  plaintiff:  it  was  left  to  the  jury,  upon  this  evidence, 
whether  the  first  execution  was  intended  to  be,  or  was  really  executed ;  and 
the  jury  thought  it  was  not,  and  gave  a  verdict  for  the  sheriff,  which  was 
afterwards  confirmed  by  the  court,  on  a  motion  for  a  new  trial. (c?)     So, 

(/)  3  Atk.  739. 

Iff)   1  Marsh.  10.  (h)  5  Ram.  &  Aid.  243. 

(i)  Gilb.  E.\ec.  15;  and  see  Twi/ne's  case,  3  Co.  81.  Godb.  161.  2  Diirnf.  &  East,  587.  1 
Esp.  Kep.  205,  357,  8.  8  Durnf.  &  East,  82,  521.  5  Barn.  &  Cres.  660.  8  Dowl.  k  Ryl. 
442,  S.  C. ;  but  see  2  Bos.  &  Pul.  59.  3  Esp.  Rep.  52.  S.  C.  3  Taunt.  256.  4  Moore,  281. 
1  Brod.  &  Biiig.  500,  S.  C. 

(A-)  Free,  in  Chan.  286,  7. 

(a)  Gow.  34,  5,  per  Dallas,  Ch.  J.  (W)  Id.  33. 

(cc)  Prec.  in  Chan.  286,  7.     1  Ves.  245,  456;  and  sec  3  Taunt.  400. 

(d)  1  Wils.  44. 
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where  a  sheriff's  officer  executed  a  writ  of  fieri  facias,  hj  going  to  the 
house,  and  informing  the  debtor  he  came  to  levy  on  his  goods,  and  laying 
his  hands  on  a  table,  and  saying,  "  Itake  this  table  ;"  upon  which  he  locked 
up  his  warrant  in  the  table  drawer,  took  the  key  and  went  away,  without 
leavinn-  any  person  in  possession,  and  after  the  fie?^  facias  vf as  returnable, 
but  not  continued,  the  landlord  distrained  the  goods  for  rent ;  the  court  held, 
that  the  sheriff  could  not  maintain  trespass  against  him.(e)[A]  So,  if  the 
party  at  whose  suit  a  sequestration  out  of  Chancery  is  issued,  take  no 
measure  to  compel  the  execution  of  it  in  due  time,  and  the  sequestrators 
do  not  in  fact  possess  themseU'es  of  the  goods,  it  is  no  excuse  to  a  sheriff, 
to  whom,  at  a  distance  of  eighteen  months,  a  writ  of  fieri  facias  is  directed 
against  the  goods  of  the  party  defendant  in  the  suit  in  Chancery,  for  not 
executing  such  writ,  and  selling  the  goods  :  the  plaintiff  in  the  sequestra- 
tion having  at  all  events  lost  his  priority  by  such  laches  :  and  therefore  the 
sheriff  Avho  had  seized  goods  under  the  fieri  facias,  having,  on  notice  of  such 
supposed  obstacles,  returned  nuUa  bo7ia,  was  holden  liable  to  the  plaintiff, 
in  an  action  for  a  false  return. (/) 

(e)  1  Maulc  &  Sel.  711. 

(7)  4  East,  323;  and  see  1  H.  Blac.  543.  Peake's  Cas.  Ni.  Pri.  95.  2  Campb.  48.  2 
Maiile  &  Sel.  175.  5  Barn.  &  Cres.  660.  8  Dowl.  &  Ryl.  442.  S.  C.  8  Price,  95.  11  Price, 
445.    10  Moore,  210.     2  Bing.  479,  S.  C. 

[a]  To  make  a  levy  on  personal  property  valid,  against  a  bona  fide  purchaser,  without 
knowledge  of  the  levy,  the  sheriff  must  have  the  property  within  view.  Van  Wyck  v.  Pine, 
2  Hill,  666.  Cowthorn  v.  31' Grow,  9  Ala.  519.  To  constitute  a  levy,  the  goods  must  be  in 
the  view  of  the  officer,  and  subject  to  his  disposition  and  control.  Eay  v.  Ilarcom-t,  19 
Wend.  495.  Porter  \.  Barker,  8  Texas,  23.  In  New  Jersey,  a  sheriff  after  having  levied  on 
goods  and  chattels,  is  presumed  in  law  to  have  the  possession  or  custody  of  them,  and  he 
must  talie  care  of  them  at  his  peril.  Cumberland  Bank  v.  Ilann,  4  Harr.  166.  He  may  leave 
them  in  the  actual  possession  of  the  defendant  until  the  day  of  sale,  and  in  such  case  the 
law  will  consider  the  defendant  as  his  agent  or  bailiff;  but  it  will  be  at  the  risk  of  the  sheriff 
as  between  him  and  the  plaintiff,  lb.  Goods  so  left  by  the  sheriff,  acting  in  good  faith, 
would  not  be  liable  to  seizure  on  a  subsequent  execution  so  as  to  avoid  the  former  levy.  lb. 
The  sheriff  may  so  leave  the  goods,  by  the  direction  or  consent  of  the  plaintiff,  and  at  his 
risk,  without  thereby  losing  the  legal  custody  of  them  or  the  plaintiff's  priority,  if  done  in 
good  faith.  lb.  And  so,  however  long  the  goods  maybe  so  left  with  the  defendant,  lb.  So  if 
the  plaintiff,  when  he  gives  the  execution  to  the  sheriff,  direct  him  not  to  proceed  to  sell 
without  further  orders.  lb.  But  if  the  defendant  is  permitted  with  the  knowledge  and  con- 
sent, express  or  implied,  of  the  plaintiff,  not  only  to  use  but  to  exercise  an  unlimited  control 
and  dominion  over  all  the  property  levied  on,  selling,  consuming,  or  disposing  of  it  as  his 
own,  it  is  evidence  of  a  fraudulent  or  colorable  use  of  the  execution  so  as  to  let  in  a  younger 
execution  prosecuted  in  good  faith.  lb.  An  execution  under  which  an  officer  takes  actual 
possession  of  the  personal  property  levied  on,  has  precedence  over  one  previously  levied  on 
the  same  property,  but  under  which  no  actual  possession  has  been  taken  and  retained  by 
the  officer  levying  it.  Barham  v.  Masscy,  5  Iredell,  192.  It  is  not  necessary  that  there 
should  be  an  actual  manual  seizure  and  removal  of  the  property,  to  constitute  a  levy ;  it  is 
enough  that  the  sheriff,  having  the  execution  in  his  hand  within  reach  of  the  property, 
should,  with  the  assent  of  the  defendant  in  the  execution,  indorse  the  levy  on  the  execution. 
And  permitting  the  property  to  remain  in  possession  of  the  defendant  in  the  execution,  with 
his  consent,  is  not  an  abandonment  of  the  levy,  iloss  v.  3Ione,  3  Hill,  S.  C.  276.  A  sheriff 
who  has  made  a  levy  upon  certain  negroes  under  an  execution,  may  proceed  to  sell  after  the 
execution  has  run  out,  even  if  he  then  be  out  of  office.  Gibbs  v.  Blitchell,  2  Bay,  120.  Aliter, 
in  case  of  land.  Sims  v.  Randall,  2  Bay,  524.  To  constitute  a  valid  levy  of  an  execution 
on  real  estate,  the  officer  should  either  go  upon  or  to  the  premises  and  make  an  actual  levy, 
or  should  see  the  defendant  in  the  execution  or  his  agent,  and  obtain  his  consent  that  the 
execution  be  levied  upon  the  estate  sought  to  be  subjected,  or  should  see  and  apprise  the 
defendant  or  his  agent  of  the  particular  estate  upon  which  he  designs  levying,  and  should 
thereupon  make  an  official  and  specific  entry  upon  the  execution,  or  upon  a  paper  thereto 
attached,  of  the  estate  and  levy.  M'Burnie  v.  Overstreei,  8  B.  Mon.  300.  See  post  page 
1012,  note  [a].  '  F       i    » 
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But  if  the  defendant  sell  his  goods  bond  fide,  and  for  a  *valu- 
ahle  consideration,  heforc  the  delivery  of  the  writ  to  the  sheriff,  [  *100G  ] 
they  cannot  be  taken  in  execution :  ami  though  he  sell  them 
fraudulently,  yet  if  they  be  afterwards  sold  to  another  bond  fide,  they  are 
not  liable  to  be  taken  in  the  hands  of  the  second  vcndee.(a)  And  if  A. 
indebted  to  B.  and  C,  after  being  sued  to  judgment  and  execution  by  B., 
go  to  C.  and  voluntarily  give  him  a  warrant  of  attorney  to  confess  judg- 
ment, on  which  jutlgment  is  ininieiliately  entered,  and  execution  levied  on 
the  same  day  on  which  B.  would  have  been  entitled  to  execution,  and  had 
threatened  to  sue  it  out ;  the  preference  so  given  by  A.  to  C.  is  not  unlawful 
nor  fraudulent,  within  the  meaning  of  the  statute  13  Eliz.  c.  5.(i)  So, 
where  an  insolvent  debtor,  being  sued  by  the  plaintiff,  executed  an  assign- 
ment of  all  his  effects  to  trustees,  pending  the  suit  and  before  execution,  for 
the  benefit  of  all  his  creditors,  under  which  possession  was  immediately 
taken  ;  the  court  of  King's  Bench  held,  that  the  assignment  was  not  fraud- 
ulent within  the  above  statute,  although  made  with  intent  to  delay  the  plain- 
tiff of  his  execution. (c)  So,  where  the  plaintiff"  having  purchased  a  public 
house,  for  which  he  could  not  himself  obtain  a  licence,  put  B.  an  insolvent 
person  into  the  house  as  his  servant,  to  keep  it  for  him,  and  supjdied  him 
vrith  money  to  pay  for  the  licence,  which  was  granted  to  B.,  and  also  pur- 
chased all  the  liquors  and  provisions  that  were  consumed  in  the  house;  a 
majority  of  the  judges  of  the  court  of  Common  Pleas  held,  that  the  sheriff" 
was  not  entitled  to  take,  under  an  execution  against  B.,  the  plaintiff's 
goods  in  the  house,  committed  to  B.'s  custody;  for  though  B.  was  the  osten- 
sible owner  of  the  goods,  yet  that  was  not  deemed  sufficient  to  justify  the 
execution :  If  it  were,  there  would  have  been  no  occasion  for  the  statute  21 
Jae.  I.  e.  19,  §  11 :  and  it  has  never  yet  been  holden,  (unless  where,  as  in 
Twyne's  ease,(f?)  the  original  owner  has  sold  goods  and  retained  the  pos- 
session, and  except  in  cases  of  bankruptcy  on  the  above  statute,)  that  a 
person  may  not  give  the  possession  of  his  goods  to  another,  without  sub- 
jecting them  to  an  execution  for  his  debt.(e)  So,  where  a  creditor  having 
taken  the  goods  of  a  defendant  in  execution,  upon  a  judgment  confessed  on 
a  Avarrant  of  attorney,  bought  them  by  Y)ublic  auction,  and  took  a  bill  of 
sale  from  the  sheriff  for  a  valuable  consideration,  after  which  he  let  the 
goods  to  the  former  owner,  for  a  rent  which  was  actually  paid;  the  court 
of  Common  Pleas  held,  that  the  creditor  had  a  title,  which  could  not  be 
impeached  as  fraudulent  by  other  creditors,  having  executions  against  the 
same  defendant.(/)  And  although  A.  cohabit  with  B.,  and  assume  his 
natne,  and  pass  for  his  wife,  and  permit  him  to  appear  to  be  the 
owner  of  the  furniture  of  the  house  in  which  they  live,  the  *fur-  [*1007  ] 
uiture,  being  her  property,  is  not  liable  to  be  taken  under  an  exe- 
cution against  B.(art) 

In  an  action  against  one  of  two  partners,  the  sheriff  must  seize  all  their 
joint  prnj)erty,  because  the  moieties  are  undivided;  for  if  he  seize  but  a 
moiety,  and  sell  that,  the  other  will  have  a  right  to  a  moiety  of  that  moiety ; 

{a)  Godb.  161.  (h)  5  Diirnf.  &  East,  235. 

(c)  3  Maule  &  Sel.  371.  (J)  3  Co.  81. 

(<■)  3  Taunt.  25G^  and  see  2  Bos.  &  Pul.  59.     3  Esp.  Rep.  52.     S.  C.  By.  k  Mo.  312. 

(/)  4  Tauut.  823;  and  see  1  Maule  <fc  Sel.  2r.l.  4  Campb.  383.  1  SUirk.  Ni.  Pri.  367.  I 
Moore,  189.  Gow,  35,  n.  8  Taunt.  G7G.  3  Moiire,  11.  S.  C.  8  Taunt.  838.  4  Barn.  &  Cres. 
<J52.     7  Dowl.  k  Ryl.  106-     S,  C,  By.  k  Mo.  313. 

(aa)  2  Stark.  Xi.  Pri.  39C, 
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but  he  must  seize  the  whole,  and  sell  a  moiety  thereof  undivided,  and  the 
vendee  will  be  tenant  in  common  with  the  other  partner.(6)  The  goods 
belli"  once  seized,  and  in  custody  of  the  law,  they  cannot  be  seized  again 
by  the  same  or  another  sheriff;  and  if  they  were  seized  under  a  second 
execution,  and  sold  thereon,  the  bargain  would  be  void.(6')  And  the  sheriff 
cannot  sell  more  than  an  undivided  moiety,  belonging  to  the  defendant;  for 
the  property  of  the  other  moiety  is  not  affected  by  the  judgment,  nor  by 
the  execution  :(c?(^)  consequently,  the  interest  or  share  of  the  other  partner 
or  partners  remains,  so  that  a  return  of  7iulla  bona  to  an  execution  against 
them  would  be  false,  and  the  sheriff  liable  to  an  action  for  making  \i.[ee) 
If  the  sheriff,  imder  an  execution  against  one  of  several  partners,  sell  the 
whole  of  the  property,  he  would  it  seems  be  liable  to  an  action  of  trover, 
or  for  money  had  and  received,  at  the  suit  of  the  rest.  And  where  the 
defendant  was  partner  with  another  person,  against  whom  a  commission 
of  bankrupt  had  issued,  but  before  the  bankruptcy,  the  plaintiff  had  taken 
out  execution,  and  levied  on  the  partnership  effects ;  the  bankrupt's  assig- 
nees obtained  a  rule  of  the  court  of  King's  Bench  to  show  cause,  why  the 
sheriff  should  not  pay  them  a  moiety  of  the  money  arising  from  the  sale 
of  the  goods  taken  in  execution,  upon  an  affidavit  of  the  bankrupt,  that  he 
was  entitled  to  an  equal  share  of  the  partnership  effects ;  and  although  the 
plaintiff,  in  his  affidavit  on  showing  cause,  denied  that  the  bankrupt  had 
such  share,  and  stated  that  he  had  embezzled  the  joint  stock  to  a  consider- 
able amount,  the  court  directed  that  it  should  be  referred  to  the  master, 
to  take  an  account  of  the  share  of  the  partnership  effects  to  which  the 
bankrupt  was  entitled,  and  that  the  sheriff  should  pay  a  part  of  the  money 
levied,  equal  to  the  amount  of  such  share,  to  the  assignees. (/)  But  in 
such  case,  the  court  of  Common  Pleas  would  not,  at  the  request  of  the 
partnership  creditors,  give  the  sheriff  time  to  return  the  writ,  until  an  ac- 
count could  be  taken  of  the  several  claims  upon  the  partnership  property  :{g) 
And  a  fieri  facias  having  issued  against  the  effects  of  the  defendant,  who 
was  jointly  concerned  in  a  manufactory  with  other  persons,  to  whom  he 
was  indebted  to  a  greater  amount  than  his  whole  share,  and  the  sheriff  hav- 
ing seized  the  whole  of  the  partnership  property,  that  court  re- 
[  *1008  ]  fused  to  refer  it  to  the  prothonotary,  to  inquire  what  was  the  *de- 
fendant's  interest  in  the  effects  seized. (a)  In  an  action  against 
the  sheriff,  for  not  selling  goods,  the  joint  property  of  A.  and  B.,  under  an 
execution  against  the  goods  of  A.,  it  seems  that  lialf  iYiQ  value  of  the  whole 
goods  is  the  proper  measure  of  damages. (6J)  It  should  also  be  remembered, 
as  connected  with  this  subject,  that  where  three  partners  (two  of  whom  re- 
sided abroad,  and  one  in  England,)  were  sued  for  a  partnership  debt,  and 
the  partner  resident  in  England  appeared  to  the  action,  but  refused  to 
appear  for  the  partners  who  resided  abroad,  the  sheriff  was  holden  to  be 
justified  under  a  distringas  issuing  out  of  the  Common  Pleas  against  the 
two  partners,  in  taking  partnership  effects,  though  paid  for  by  the  partner 

(6)  1  Salk.  392  ;  and  see  Comb.  217.  Com.  Rep.  277.  1  Ves.  239.  Cowp.  449.  1  East, 
367.  4  Ves.  jun.  396.  In  what  is  stated  above,  it  is  supposed  that  the  partners  have  equal 
shares  of  the  property ;  but  the  doctrine  will  extend  also  to  the  case  of  partners  whose 
shares  are  unequal. 

(c)  1  Show.  169.  {(Id)  2  Ld.  Raym.  871. 

(ee)  1  Show.  169. 

(/)  Dong.  650.  (r/)  3  Bos.  &  Pul.  288. 

(a)  S  Bos>  k  Pul  289.  {bb)  2  Stark.  Ni.  Pri.  218.    Ante.  886. 
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resident  in  England  alone,  to  whom  the  partnersip  was  largely  indebted ; 
and  the  court  of  Common  Pleas  would  not  relieve  him  from  such  distress.(c) 
On  a  fieri  facias,  the  slierift"  is  bound  at  his  peril  to  take  only  the  goods 
of  the  defendant  :[a]  and  therefore,  if  he  take  the  goods  of  a  third  person, 
though  the  ])laintift' assure  him  they  are  tlie  defendant's,  lie  is  a  tres})asser; 
for  he  is  obliged  at  his  peril  to  take  notice  whose  tiie  goods  are :  And  the 
vendee  of  a  growing  crop  of  grass,  may  maintain  trexpasn  against  the 
sheriff,  whose  bailiff  had  seized  and  sold  it  under  nfcri  facias  against  the 
vendor,  where  the  person  claiming  under  the  sale  from  tlie  bailiff  entered 
and  carried  it  away  by  his  authority. (rZ)  If  the  sheriff  doubt  wliether  the 
goods  sliown  him  are  the  defendant's,  he  may  summon  a  jury  <h  bene  esse, 
to  satisfy  himself.(t')  This  may  be  given  in  evidence,  to  show  that  the 
sheriff  has  not  acted  maliciously  ;{ff)  and  will  mitigate  damages  in  an  action 
of  trespass  against  him  for  taking  tlie  goods  of  a  third  person  :{gg)  And  as  it 
is  not  a  proceeding  immediately  from  the  court,  but  merely  to  indemnify 
the  sheriff  in  making  his  return  to  the  writ,  the  court  will  not  set  aside  the 
inquisition  of  a  jury,  summoned  by  the  sheriff  to  inquire  in  whom  the 
property  of  goods  seized  by  him  under  ^  fieri  facias  is  vested. (A)  But  this 
proceeding  of  the  sheriff  is  not  conclusive  in  any  case  ;  for  iiuiuests  of  office 
arc  always  traversable  ;  and  therefore  an  inquisition  made  by  the  sheriff's 
jury,  to  ascertain  to  whom  the  property  of  goods  taken  under  ii  fieri  facias 
belonged,  though  found  in  favour  of  A.,  is  not  admissible  evidence  in  an 
action  of  trover  for  the  goods,  brought  by  A.  against  the  sheriff  :(i)  nor  is 
such  an  inquisition  admissible  evidence  for  the  sheriff,  in  an  action  on  the 
case  against  him,  for  a  false  return  of  nulla  bona.[k)[l'\ 

(c)  3  Bos.  &  Pul.  254.    Ante,  112.  (d)  9  Price,  287. 

(e)  Dalt.  Slier.  146.  Gilb.  Exec.  21.  Bac.  Abr.  i\i.  Execution,  352.  4  Durnf.  &  East,  633, 
648.     7  Durnf.  &  East,  177.     3  Maule  &  Sel.  175.  {ff)  3  Maule  &  Sel.  175. 

{gg)  Dalt.  Slier.  14G.  Gilb.  Exec.  21.  Bac.  Abr.  tit.  Execution,  352.  4  Durnf.  &  East, 
633,648.     7  Durnf.  &  East,  177.    3  Maule  &  Sel.  175. 

(A)  6  Durnf.  &  East,  88.  {i)   2  H.  Blac.  437. 

{k)  3  Maule  &  Sel.  175. 

[1]  Having  considered,  in  a  preceding  chapter,  such  of  the  provisions  of  the  Interpleader 
act,  in  England,  1  &  2  W.  IV.  58,  ^  1,  &c.,  as  relate  to  the  property  in  money  or  goods, 
wliere  claims  are  made  by  different  parties,  one  of  whom  has  brought  an  action  against  the 
person  in  possession  of  them,  and  the  defendant  does  not  claim  any  interest  tiierein,  it  may 
licrc  be  jjroper  to  notice  those  which  are  calculated  for  the  relief  of  sherijj's,  and  other  oflBcers, 
in  execution  of  process  against  goods  and  chattels. 

Previously  to  this  statute,  if  the  property  of  goods  had  been  disputed,  which  frequently 
happened,  on  a  commission  of  bankrupt,  &c.,  the  courts,  on  the  suggestion  of  a  reasonable 
doubt,  would  have  protected  the  sheriff,  bj- enlarging  the  time  for  making  his  reliirn,  till  the 
right  were  tried  between  the  contending  parties,  or  one  of  them  had  given  him  a  suflicient 
indemnity:  The  rule  for  this  purpose  was  a  rule  to  show  cause.  Lediuri/  v.  Smith,  1  Chit. 
R.  204.  And  the  court  of  King's  Bench,  upon  the  application  of  the  sheriff,  enlarged  the 
time  for  his  making  a  return  to  a  writ  of  fieri  facias,  upon  suggestion  of  a  reasonable  doubt, 
whether  the  goo(\s  seized  under  the  writ  were  not  bound  by  an  extent  afterwards  issued,  at 
the  suit  of  the  crown,  for  malt  duties,  for  the  purpose  of  inducing  the  plaintiff  to  go  into 
the  court  of  Exchequer,  and  there  contest  the  question  of  right  with  the  crown  In  a  more 
eligible  manner  than  in  that  court.  Welh  v.  Pickman,  7  Durnf.  &  E.  174.  Tliumton  v.  Thurs- 
ton, 1  Taunt.  120,  accord.  So,  where  it  appeared  by  a/fidaril  that  writs  of  extent  ami  feri 
facias  had  been  issued  on  the  same  day,  the  court  of  King's  Bench,  for  protecting  the  sheriff, 
refused  to  allow  a  venditioni  crpunas  to  be  issued,  on  the  rciuru  of  the  fieri  facia*,  to  compel 

[a]  Partncr.-;hip  goods  may  be  taken  on  an  execution  against  one  of  the  partnoi? ;  and  in 
an  action  of  trespass  against  the  officer  by  the  members  of  the  partnership,  evidence  is  not 
admissible  to  show  that  the  partnership  property  is  not  more  than  sufficient  to  pa^-  their 
debts.     Moore  v.  Sainjfle,  3  Ala.  319. 
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As  the  sheriff  cannot  take  the  goods  of  a  third  person,  so  if  the  defendant 
become  bankrupt,  before  the  delivery  of  the  writ  to  the  sheriff,  or,  as  it 

bira  to  sell  the  goods  under  it.  Anon.  1  Chit.  Rep.  643,  a ;  and  see  Anon.  2  Chit.  Rep.  390. 
Swain  v.  Murcland,  Gow,  39.  1  Brod.  &  B.  370.  S.  C.  Rex  v.  Cooke,  1  M'Clel.  &  Y.  196.  So, 
-where  a  bankrupt  brought  one  action,  and  his  assignees  another,  against  the  sheriff,  the 
court  allowed  the  latter  to  pay  the  money  levied  into  court,  and  stayed  the  proceedings  un- 
til the  trial  of  an  issue  between  the  bankrupt  and  his  assignees.  Jones  v.  Perry,  T.  21  Geo. 
III.  K.  B.  And  in  general,  when  an  action  was  brought  against  the  sheriff,  by  the  assignees 
of  a  bankrupt,  for  taking  goods  in  execution  after  a  bankruptcy,  the  courts  would  assist  the 
sheriff  by  staying  the  proceedings  until  he  was  indemnified,  on  proper  and  equitable  terms. 
M^George  V.  Birch,  4  Taunt.  585.  Colley  v.  Hardy,  5  Man.  k  R.  123  ;  and  in  one  case  :  Pro- 
binia  y.' Roberts,  1  Chit.  R.  577  ;  and  see  id.  643,  a,  the  terms  imposed  by  the  court  of  King's 
Bench  were,  the  sheriff's  paying  over  the  money  levied  to  the  assignees,  with  the  costs  of 
the  action  up  to  that  time,  being  allowed  his  poundage,  and  the  expenses  incurred  in  the 
execution.  But  the  costs  of  applying  to  the  court,  for  enlarging  the  time  for  making  his 
return,  were  not  in  general  allowed  him.     Rex  v.  Cooke,  1  M'Clel.  &  Y.  198,  9. 

At  length,  by  the  above  statute,  1  &  2  W.  IV.  c.  58,  |  6,  reciting  that  whereas  difficulties 
sometimes  arose  in  the  execution  of  process  against  goods  and  chattels,  issued  by  or  under 
the  authority  of  the  courts  therein  mentioned,  by  reason  of  claims  made  to  such  goods  and 
chattels  by  assignees  of  bankrupts,  and  other  persons,  not  being  the  parties  against  whom 
such  process  issued,  whereby  sheriffs  and  other  officers  were  exposed  to  the  hazard  and  ex- 
pense of  actions,  and  it  was  reasonable  to  afford  relief  and  protection  in  such  cases,  to  such 
sheriffs  and  other  officers  ;  it  is  enacted,  that  "  when  any  such  claim  shall  be  made  to  any 
goods  or  chattels  taken,  or  intended  to  be  taken,  in  execution  under  any  such  process,  or  to 
the  proceeds  or  value  thereof,  it  shall  and  may  be  lawful  to  and  for  the  court  from  which 
such  process  issued,  upon  application  of  such  sheriff  or  other  officer,  made  before  or  after 
the  return  of  such  process,  and  as  well  before  as  after  any  action  brought  against  such  sheriff 
or  other  officer,  to  call  before  them,  by  rule  of  court,  as  well  the  party  issuing  such  pro- 
cess, as  the  party  making  such  claim  ;  and  thereupon  to  exercise,  for  the  adjustment  of  such 
claims,  and  the  relief  and  protection  of  the  sheriff  or  other  ofiicer,  all  or  any  of  the  powers 
and  authorities  thereinbefore  contained,  and  make  such  rules,  and  decisions  as  shall  appear 
to  be  just,  according  to  the  circumstances  of  the  case ;  and  the  costs  of  all  such  proceed- 
ings shall  be  in  the  discretion  of  the  court." 

This  statute  was  intended  to  afford  relief  and  protection  to  sheriffs  and  other  officers,  act- 
ing in  the  execution  of  process  against  goods  and  chattels ;  and  in  arranging  the  decisions 
thereon,  it  may  be  proper  to  consider,  1st,  in  what  cases  the  courts  will  or  will  not  relieve 
the  sheriff;  2dly,  the  proceedings  thereon,  when  the  adverse  parties  do  or  do  not  appear  ;  and 
3dly,  the  costs  of  such  proceedings.  The  statute  extends  to  all  cases  where  any  claim  is  made 
to  goods  or  chattels  taken,  or  intended  to  be  taken,  in  execution,  under  any  process  issued  by 
or  under  the  authority  of  any  of  his  majesty's  courts  of  law  AiWcstminstcr,  or  the  court  of 
Common  Pleas  of  the  county  palatine  of  Lancaster,  or  the  court  of  Pleas  of  the  county  palatine 
oi  Durham.  And  the  courts  will  relieve  the  sheriff,  under  the  above  statute,  in  the  case  of  a 
conflicting  claim  on  property  seized  by  him,  though  that  claim  be  only  of  a  lien  on  the  pro- 
perty. Ford  V.  Baynton,  1  Dowl.  Rep.  357.  4  Leg.  Obs.  125,  S.  C.  per  Taunton,  J.  The 
circumstance  of  the  goods  seized  being  in  the  possession  of  a  stranger,  and  not  of  the  de- 
fendant, against  whom  the  execution  issued,  does  not  prevent  the  sheriff  from  applying  to 
the  court,  under  the  above  act.  Allen  v.  Gibbon,  2  Dowl.  Rep.  292.  So,  if  an  execution 
creditor  abandon  his  process  against  goods  seized  under  a  fieri  facias,  in  favour  of  a  claim- 
ant, the  sheriff  has  still  a  right  of  coming  to  the  court,  even  after  the  goods  are  sold.  Bayn- 
ton V.  Harvey,  3  Dowl.  Rep.  344.  And  it  is  not  necessary  for  the  sheriff  to  apply  to  the  dif- 
ferent parties  for  an  indemnity,  before  he  applies  to  the  court  under  the  interpleader  act. 
Grossly  v.  Ehcrs,  1  Har.  &  W.  216.  Nor  is  he  bound  to  accept  an  indemnity  from  the  exe- 
cution creditor.  Levy  v.  Champneys,  2  Dowl.  Rep.  454.  8  Leg.  Obs.  286,  S.  C.  per  Parke,  J. 
And  he  need  not  wait  till  an  action  is  brought  against  him,  before  he  applies  to  the  court 
for  relief.  Green  v.  Broicn,  3  Dowl.  Rep.  337.  Smith  v.  Bou-ell,  9  Leg.  Obs.  348,  S.  C per 
PaUeson,  J.  But  the  court  will  not  give  relief  to  the  sheriff,  unless  an  actual  claim  appears 
to  have  been  made.  Bontly  v.  Hook,  2  Dowl.  Rep.  339.  2  Cromp.  &  M.  426.  4  Tyr.  Rep. 
229,  S.  C;  and  see  Parker  v.  Linnett.  2  Dowl.  Rep.  562,  per  Patteson,  J.  And  in  order  to 
entitle  the  sheriff  to  relief,  it  must  not  only  appear  that  the  claim  has  been  made,  but  also 
that  there  has  been  something  done  under  it,  on  the  part  of  the  alleged  claimants,  which 
shows  that  they  intend  to  enforce  their  claims  against  the  property  seized.  Isaac  v.  Sjnlsbury^ 
10  Bing.  3.  3  Moore  &  S.  341.  2  Dowl.  Rep.  211.  6  Leg.  Obs.  458,  S.  C.  It  is  also  said, 
that  before  the  sheriff  applies  to  the  court  for  relief,  he  is  hound  to  inquire  into  the  nature 
of  the  claims  set  up  by  the  adverse  parties.     Bishop  v.  Hinxman,  2  Dowl.  Rep.  166. 

The  interpleader  act  does  not  apply  to  claims  in  equity.  Sturges  v.  Claude,  1  Dowl.  Rep. 
605,|>fr  Pattcson,  J.;  and  see  Holmes  v.  Menize,  5  Nev.  &  M.  563."    4  Ad-  &  E.  127.    4  DqwI. 
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should  scorn  before,  it  is  actually  executed, (/)  the  sheriff  cannot 

legally  take  *or  dispose  of  them,  after  notice  of  the  act  of  hank-  [  *1009  ] 

ruptcy,  and  of  a  commission  sued  out,  or  docket  struck :    For, 

(l)  1  Lev.  173,  4. 

Rep.  300.  11  Leg.  Obs.  133,  S.  C.  And  where  the  sheriff  had  levied  under  a  fieri  facias, 
and,  while  in  possession,  he  received  notice  that  other  writs  of  execution  had  heen  issued 
against  the  defeudants  goods,  and  that  the  first  execution  creditor  was  entitled  to  the  whole 
proceeds  of  the  levv,  the  court  held,  that  the  sheriff  was  not  entitled  to  relief  under  the 
above  statute.  Salmon  v.  James,  1  Dowl.  Rep.  303.  Anon.  4  Leg.  Obs.  141,  S.  C  per  Taun- 
ton, J.;  and  see  JJai/  v.  Waldocfc,  1  Dowl.  Rep.  r)23.  5  Leg.  Obs.  427,  8,  S.  C.  per  Parke,  J. 
So,  where  the  sheriff  had  seized  goods  in  execution,  which  were  under  a  distress  for  rent 
due  to  the  landlord,  the  court  refused  to  grant  him  relief,  though  he  had  ai)plied  for  indem- 
nity to  the  execution  creditor,  which  had  been  refused.     Ihtythorn  v.  Bush,  2  Dowl.  R.  641. 

2  Cromp.  &  M.  089,  S.  C.  But  where  the  sheriff,  having  seized  goods  under  a.  fieri  facias, 
received  notice  before  sale,  of  the  landlord's  claim  for  rent  in  arrear,  and  afterwards  of  a 
fiat  of  bankruptcy,  the  court  held,  that  the  assignees  were  entitled  to  the  goods,  the  land- 
lord not  having  made  a  distress  for  his  rent.  Gethin  v.  Wilks,  2  Dowl.  Rep.  189.  6  Leg. 
Obs.  237,  S.  C.  per  Taunton,  J.  If  a  claim  be  made  by  a  person  as  partner  of  the  defendant, 
on  proi)erty  seized  by  the  sheriff,  the  court  will  not  grant  relief  to  the  latter,  under  the  in- 
terpleader act,  but  will  compel  the  plaintiff  to  indemnify  him,  if  he  deny  the  partnership. 
Holmes  v.  Mentzc,  4  Dowl.  Rep.  300.  5  Nev.  &  M.  563.  4  Ad.  &  E.  127.  1  liar.  &  W.  606. 
11  Leg.  Obs.  133,  S.  C. 

A  sheriff  is  not  entitled  to  relief,  under  the  above  act,  where  he  has  paid  over  the  proceeds 
of  the  execution  to  the  judgment  creditor.  Anderson  v.  Calloiuaij,  1  Cromp.  &  M.  182.  1 
Dowl.  Rep.  036,  S.  C.  Chalon  v.  Anderson,  3  Tyr.  Rep.  237  ;  and  see  Divcrmx  v.  John,  1 
Dowl.  Rep.  548.  5  Leg.  Obs.  431,  S.  C  per  Parke,  J.,  though  he  had  no  notice  of  any  claim 
until  after  he  had  paid  over  the  money.  Scott  v.  Leu-is,  1  Gale,  204.  4  Dom-1.  Rep.  259.  2 
Cromp.  M.  &  R.  289,  S.  C.  Or,  though  he  may  be  willing  to  bring  a  similar  amount  into 
court.  Inland  (or  Ireland)  v.  Bushcll,  5  Dowl.  Rep.  147.  2  Har.  &  W.  118.  12  Leg.  Obs. 
245,  S.  C.  Nor  is  he  so  entitled,  where  he  has  delivered  up  part  of  the  goods  to  the  claim- 
ant. Braine  v.  Hunt,  2  Dowl.  Rep.  391.  4  Tyr.  Rep.  243.  2  Cromp.  &  M.  418,  S.  C.  And 
where  it  appears  that  the  under-sheriff  is  the  plaintiff  in  the  action,  in  which  the  writ  of 
execution  has  been  issued  and  executed,  the  court  will  not  interfere  to  relieve  the  sheriff 
under  the  act,  although  the  sheriff  himself  swears,  in  the  usual  way,  that  he  does  not  col- 
lude either  with  the  execution  creditor,  or  the  claimant  whom  he  seeks  to  bring  before  the 
court,  for  the  adjustment  of  their  respective  claims  on  the  property  seized.  Ostler  t.  Bower, 
4  Dowl.  Rep.  605.  1  Har.  &  W- 653.  11  Leg.  Obs.  273,  4,  S.  Cyoer  Prt/toon,  J.  So,  where 
the  sheriff,  or  his  under-sheriff,  is  placed  in  circumstances  which  give  him  an  interest  on 
either  side,  the  court  will  not  relieve  him.  Dudden  (or  Duddin)  v.  Long,  1  Bing.  X.  R.  299. 
1  Scott,  281.  3  Dowl.  Rep.  139,  S.  C.  And  where  a  sheriff  applied  for  relief,  and  it  appeared 
that  he  had  been  guilt}'  of  neglect,  the  court  refused  to  relieve  him  from  any  liability  occa- 
sioned thereby.     Brachenhury  v.  Laurie,  3  Dowl.  Rep.  180. 

The  application  by  the  sheriff  for  relief  under  the  sixth  section  of  the  act,  must  be  made 
to  the  court  out  of  which  the  execution  issued  ;  or,  if  the  process  issued  out  of  different 
courts,  directed  to  the  same  sheriff,  the  latter  must  apply  for  relief  to  the  respective  courts 
out  of  which  the  process  issued.  Bragg  v.  Hopkins,  2  Dowl.  Rep.  151.  6  Leg.  Obs.  13,  S. 
G.  per  Pattesnn,  J.  And  it  cannot  be  made,  as  under  i\\Q  first  section,  to  a  judge  at  cham- 
bers.    Shatv  V.  Roberts,  2  Dowl.  Rep.  25.     6  Leg.  Obs.  444,  5,  S.  C.    Brackenbury  v.  Laurie, 

3  Dowl.  Rep.  180,  jD«r  Alderson,  B.  Smith  v.  Wheeler,  1  Gale,  15.  3  Dowl.  Rep.  431.  9  Leg. 
Obs.  318,  8.  C.  Powder  v.  Lock,  4  Nev.  &  M.  852,  3,  per  Ld.  Bcnman,  Ch.  J.  Beames  \. 
Cross,  4  Dowl.  Rep.  122.  Haily  v.  Disney,  1  Hodges,  189.  But  after  the  rule  has  been 
granted  by  the  court,  cause  may,  it  seems,  be  shown  at  chambers.  Pou-eler  v.  Lock,  4  Nev. 
&  M.  852,  3,  per  Ld.  Dcnvian,  Cli.  J.  Beames  v.  Cross,  4  Dowl.  Rep.  122.  Hailey  (or  Haines) 
V.  Disney,  1  Hodges,  189.  2  Scott,  183,  S.  C. per  Gaselee,  J.;  and  see  Matthews  v.  Sims  (or 
Sill),  5  Dowl.  Rep.  234.  13  Leg.  Obs.  189,  S.  C;  but  see  Shaw  v.  Roberts,  2  Dowl.  Rep.  25. 
6  Leg.  Obs.  444,  5,  S.  C.  Brackenhury  v.  Laurie,  3  Dowl.  Rep.  180,  per  Alderson,  B.  Smith 
V.  Wheeler,  1  Gale,  15.  3  Dowl.  Rep.  431.  9  Leg.  Obs,  318,  S.  C.  contra.  It  is  also  a  rule, 
that  if  a  sheriff  wish  to  obtain  relief,  he  must  come  to  the  court  i)romptly,  or  in  a  reason- 
able time  after  he  has  notice  of  the  claim.  Devercuz  v.  John,  1  Dowl.  Rep.  548.  Cooke  v. 
Allen,  1  Cromp.  k  M.  542.  3  Tyr.  Rep.  586.  2  Dowl.  Rep.  11.  6  Leg.  Obs.  221,  S.  0. 
JJixon  V.  Fn.iell,  2  Dowl.  Rep.  621;  and  see  Braine  v.  Hunt,  4  Tyr.  Hep.  243.  Alemore  v. 
Adeane,  3  Dowl.  Rep.  498.  10  Leg.  Obs.  12,  13,  S.  C.  And  if  a  sheriff  receive  notice  on  the 
2d  January,  of  a  claim  of  goods  seized  by  him  under  n  fieri  facias,  he  will  not  be  entitled  to 
relief  under  the  interpleader  act,  unless  be  come  to  the  court  in  Hilary  term.    Ridgwa^  v. 
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per  Holt   Ch.  J.,  "  if  a  writ  of  execution  be  delivered  to  the  sheriff  against 
A.   who  becomes  bankrupt  before  it  is  executed,  the  execution  is  super- 

Fisher  3  Do\vl.  Rep.  567.  1  Har.  &  W.  191.  10  Leg.  Obs.  136,  S.  G.  per  Williams,  J.  But 
a  hite'apnlication  will,  under  circumstances,  be  allowed.  Dixonx.  Emell,  2  Dowl.  621;  and  , 
see  Barlar  v.  Phipson,  3  Dowl.  Rep.  590.  1  Har.  &  W.  191.  10  Leg.  Obs.  136,  T,  S.  C.  And  ' 
it  has  been  holden  that  a  sheriff  is  early  enough  in  his  application,  if  he  come  to  the  court 
within  elci-cn  days  after  notice  of  an  intended  claim.  Skippe/-  v.  Lane,  2  Dowl.  Rep.  784.  4 
Moore  &  S.  283,  S.  C;  and  see  Dixon  v.  Ensell,  2  Dowl.  Rep.  621.  So,  if  a  sheriff,  who 
has  seized  goods  under  o,  fieri  facias,  receive  notice  of  an  intended  ^zwi  of  bankruptcy  against 
the  defendant,  he  will  be  entitled  to  relief  under  the  interpleader  act,  if  he  come  to  the  court 
on  the  second  day  of  the  term,  after  the  assignees  are  appointed.  Barker  v.  Fhipson,  3  Dowl. 
Rep.  590.  1  Har.  &  W.  191.  10  Leg.  Obs.  136,  7,  S.  0.  But  the  court  refused  to  give  a 
sheriff  relief  under  the  interpleader  act,  where  ii.  fieri  facias  had  been  delivered  to  him  two 
months  before  notice  of  a  fiat  having  issued  against  the  defendant,  and  no  reason  was  as- 
signed for  the  delay  in  the  execution.     Lashmar  v.  Claringbold,  2  Har.  &  W.  87. 

The  aDhhu'it  in  support  of  the  application,  should  state  the  seizure  of  the  goods  by  the 
sheriff  under  the  execution,  and  that  he  had  received  notice  of  the  claim  from  the  party  or 
parties  by  whom  it  was  made.  Northcote  v.  Beauchamp,  1  Moore  &  S.  158  ;  and  where  there 
is  delay,  or  any  circumstance  to  be  accounted  for,  the  sheriff  must  make  a  special  affidavit, 
stating"  the  facts  ;  and  no  supplemental  affidavit  will  be  allowed,  when  cause  is  shown  against 
the  rule.  C'oo/^e  v.  ^Z/c«,  1  Cromp.  &  M.  542.  3  Tyr.  Rep.  586.  2  DowL  Rep.  11  S.  C.  It 
does  not  seem  to  be  necessary  for  the  sheriff  in  his  affidavit  to  deny  collusion,  in  order  to  ob- 
tain relief  under  the  above  act.  Donniger  v.  Hinxman  (or  Ilinksman),  2  Dowl.  Rep.  424.  7 
Leg.  Obs.  252,  S.  Q.  per  Littledale,  J.  Bobbins  v.  Gree?i,  2  Dowl.  Rep.  509.  8  Leg.  Obs.  397, 
S.  C.per  Patteson,  J.  Boond  v.  Woodall,  1  Tyr.  &  G.  11.  2  Cromp.  M.  &  R.  601.  Bond  v. 
Woodhall,  4  Dowl.  Rep.  351.  11  Leg.  Obs.  374,  S.  C. ;  but  see  Anderson  v.  Calloway,  1  Cromp. 
&  M.  182.  1  Dowl.  Rep.  636,  S.  C.  Cooke  v.  Allen,  1  Cromp.  &  M.  542.  3  Tyr.  Rep.  586. 
2  Dowl.  Rep.  11.  6  Leg.  Obs.  221,  S.  C.  semb.  contra.  Nor  to  state  that  an  application  has 
been  made  to  the  execution  creditor,  or  to  the  claimant,  for  an  indemnity.  Wills  v.  Popjoy, 
10  Leg.  Obs.  \2,per  Williams,  J.;  but  see  Levy  v.  Champneys,  2  Dowl.  Rep.  454.  8  Leg.  Obs. 
286,  S.  G.  per  Parke,  J.  Ante,  576,  7.  Where  the  sheriff"  obtains  a  rule  for  relief,  the  claim- 
ants may  appear  without  taking  office  copies  of  the  affidavits  on  which  the  rule  was  obtained. 
Mason  v.  Rcdshaw,  2  Dowl.  Rep.  595.  And  affidavits,  on  showing  cause,  are  in  time,  if  sworn 
at  any  time  before  cause  is  shown.  Braine  v.  Hunt,  2  Dowl.  Rep.  391.  A  claimant  called 
upon  by  a  rule  under  the  interpleader  act,  to  come  in  and  state  his  claim,  must  give  the  par- 
ticulars upon  his  affidavit,  to  enable  the  court  to  decide,  even  whether  he  is  to  be  made  a 
party  to  an  issue.  Powell  (or  Poweler)  v.  Lock,  1  Har.  &  W.  281.  3  Ad.  &  E.  315.  4  Nev. 
&  M.  852,  S.  C.  And  when  the  sheriff  applies  to  the  court  for  relief  under  the  above  act, 
no  one  has  a  right  to  be  heard  against  the  rule,  unless  he  is. called  upon  thereby,  though  he 
IS  in  fact  a  claimant,  and  if  he  be  called  on  in  one  character,  he  cannot  appear  in  another. 
Clarke  v.  Lord,  2  Dowl.  Rep.  55,  Excheq.  But  where  a  rule  nisi  had  been  obtained,  under 
the  interpleader  act,  and  the  defendant  afterwards  became  a  bankrupt,  his  assignees  were 
admitted  as  parties  to  the  rule.     Kirk  v.  Clai-k,  4  Dowl.  Rep.  363.     11  Leg.  Obs.  436,  S.  C. 

In  the  exercise  of  the  powers  and  authorities  given  by  the  act,  if  the  parties  appear,  the 
court  will  either  discharge  the  rule,  in  which  case  the  sheriff  is  entitled  to  a  reasonable  time 
to  return  the  writ,  before  an  attachment  can  issue;  Rex  v.  Sheriff  of  Uertfordshire,  5  Dowl. 
Rep.  144 ;  2  Har.  &  W.  122 ;  12  Leg.  Obs.  244,  5,  S.  C;  or  they  will  order  the  question  of 
property  to  be  tried  in  an  action,  or  on  one  or  more  feigned  issue  or  issues,  and  direct  which 
of  the  parties  shall  be  plaintiff  or  defendant  on  such  trial ;  Badeock  v.  Beauchamp,  3  Leg. 
Obs.  QG;  8  Bing.  86,  S.  C;  cited.  Parker  v.  Booth,  1  Moore  &  S.  156.  8  Bing.  85,  S.  C. 
Northcote  v.  Beauchamp,  1  Moore  &  S.  158.  8  Bing.  86,  S.  C.  Barker  v.  Dynes,  1  Dowl.  Rep. 
169.  3  Leg.  Obs.  310,  S.  C.  Slowman  v.  Back,  3  Barn.  &  Ad.  103.  And  for  the  form  of 
the  rule,  see  Parker  v.  Booth,  1  Moore  &  S.  156.  8  Bing.  85,  S.  C.  Append,  to  Tidd  Sup. 
1833,  p.  322,  &c.  Or  with  the  consent  of  the  plaintiff'  and  party  making  the  claim,  their 
counsel  or  attorneys,  the  court  will  dispose  of  the  merits  of  their  claims,  and  determine  the 
same  in  a  summary  manner.  Ford  v.  Baynton,  1  Dowl.  Rep.  357.  L'urlewis  y.  Pocock,  5 
Dowl.  Rep.  381.  On  an  application  by  the  sheriff  for  relief,  the  court,  if  there  be  any  doubt, 
will  not  try  the  merits  of  the  respective  claims  upon  affidavit;  Bramidge  v.  Adshead,  2  Dowl. 
Rep.  59  ;  but  direct  the  same  to  be  tried  in  an  action  against  the  sheriff,  or  by  a  feigned  is- 
sue; Allen  V.  Gibbon,  2  Dowl.  Rep.  292;  in  which  the  claimant  should,  it  seems,  be  the 
plaintiff,  and  the  execution  creditor  the  defendant.  Bramidge  v.  Adshead,  2  Dowl.  Rep.  59. 
Bentley  v.  IJook,  4  Tyr.  Rep.  229.  And  the  court  will,  in  such  case,  order  the  proceedings 
against  the  sheriff  to  be  stayed,  until  the  trial  of  the  action  or  feigned  issue :  and  in  the 
mean  time,  give  such  directions  respecting  the  sale  of  the  goods,  and  application  of  the  pro- 
ceeds or  value  thereof,  as  shall  appear  to  be  just,  according  to  the  circumstances  of  the  case. 
And  where,  in  an  issue  under  the  interpleader  act,  the  declaration  states  that  "  divers  goods 
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seded ;  conpeqiicntly,  the  property  of  the  goods  is  not  a1)Sokitely  bound  hy 
the  delivery  of  the  writ  to  the  bheriff:"(a)   And  therefore,  ^vhere  goods  are 

(a)   1  La.  Raym.  232  ;  and  see  2  Eq.  Cag.  Abr.  381.     2  Ken.  542.    Ante,  1000. 

and  cliattils"  were  seized  under  a,  fieri  facias,  and  avers  that  "//i^  sai<l  goods  and  chattels'' 
were  thu  pmiierty  of  the  i>laiiitiH',  unless  the  |ih\intiir  jirove  that  the  whole  of  the  goods  be- 
long to  him,  the  defendant  will  be  entitled  to  a  verdict;  but  it  seeius  that  if  part  of  the 
goods  belong  to  the  plaintifl",  the  judge  will  ask  the  jury  to  find  specially.  Morewood  v. 
Wilktu,  6  Car.  &  P.  144. 

When  an  adver.^e  claim  is  set  up  to  goods  seized  by  the  sheriff,  and  the  latter  applies  to 
the  court  for  relief,  and  the  adverse  party  does  not  appear  to  support  his  claim,  the  court 
will  bar  his  claim  as  against  the  sheriff.  Bawdier  v.  Smit/i,  1  Dowl.  Hep.  417.  4  Leg.  Obs. 
187,  S.  C.  I'lrkius  (or  Parkins)  v.  Benton  (or  Burton),  3  Tyr.  Rep.  51.  2  Dowl.  Rep.  108. 
6  Leg.  Obs.  478,  S.  C.  Tou-good  v.  Morgan,  3  Tyr.  Rep.  52,  {a)  ;  and  see  Field  v.  Cope,  2 
Tyr.  Rep.  458.  2  Cromp.  &  J.  480.  1  Dowl.  Rep.  567,  S.  C.  So,  where  the  execution  cre- 
ditor does  not  appear  to  support  his  execution,  his  claim  may  be  barred,  as  against  a  third 
person  claiming  the  goods.  Ford  v.  Dillon  (or  Uilhj),  2  Nev.  &  M.  GG2.  5  Barn.  &  Ad.  885, 
S.  C.  But  where  an  execution  creditor  does  not  appear,  on  being  served  with  a  sheriff  s  rule, 
the  court  cannot  bar  his  claim,  as  between  him  and  another  execution  creditor.  Donnigtr 
V.  Hinxman,  2  Dowl.  Rep.  424.  7  Leg.  Obs.  252,  S.  Q.jxr  Liltledale,  J.  And  if  an  execu- 
tion creditor  abandon  his  process  against  certain  goods  seized  under  &  frri fario.i.  in  favour 
of  the  claimant,  the  sheriff  has  still  a  right  to  show,  in  an  action  against  him,  that  the  goods 
were  the  property  of  the  defendant.     Baynton  v.  JIarveg,  3  Dowl.  Rep.  344. 

The  costs  of  proceedings,  under  the  interpleader  act,  are  declared  thereby  to  be  in  the  dis- 
cretion of  the  court;  and  in  what  manner  this  discretion  has  been  exercised,  will  appear  by 
the  following  decisions. 

As  the  sheriff,  previously  to  the  above  act,  was  not  allowed  his  costs  of  applying  to  the  court 
for  enlarging  the  time  to  make  his  return  ;  Rex  v.  Cooke,  1  M'Clel.  &  Y.  198,  9  ;  and  see  Tidd 
Prac.  9  Ed.  1017,  18  ;  Ante,  574,  5;  so  neither  is  he  entitled  by  that  act  to  his  costs  of  the 
application  for  relief.  Badcock  v.  Beaiichamp,  3  Leg.  Obs.  66.  8  Bing.  86,  S.  C.  cited.  Par- 
ker V.  Booth,  1  Moore  &  S.  156.  8  Bing.  85,  S.  C.  Northcote  (or  Northcott)  v.  Beauchamp, 
1  Moore  &  S.  158.  8  Bing.  86,  S.  C.  Barker  v.  Dynes,  1  Dowl.  Rep.  169.  3  Leg.  Obs.  310, 
S.  C.  5oKf//(T  V.  *S'7H(V/i,  1  Dowl.  Rep.  417.  4  Leg.  Obs.  187,  S.  C.  Field  y.  Cope,  2  Tvr. 
Rep.  458.  2  Cromp.  &  J.  480.  1  Dowl.  Rep.  567,  S.  C.  Oram  v.  Sheldon,  3  Dowl.  Rep.  640. 
1  Hodges,  92,  S.  C.  Armitage  v.  Foster,  1  Har.  &  W.  208.  West  v.  Rotherham.  2  Bing.  N. 
R.  527.  2  Scott,  802.  1  Hodges,  461,  S.  C.  Beswick  v.  Thomas,  5  Dowl.  Rep.'  458.  And 
the  court  will  not,  under  the  interpleader  act,  allow  the  sheriff  his  costs  incurred  by  keep- 
ing possession,  in  consequence  of  a  party  refusing  to  consent  to  a  judge  at  chambers  making 
an  order  in  the  case ;  no  authority  for  that  purpose  being  given  by  the  act.  Clarke  v.  Chet- 
wode,  4  Dowl.  Rep.  635.  11  Leg.  Obs.  404,  5,  S.  C  per  Patteson,  J.  But  where  a  claimant 
abandons  his  claim  after  an  application  under  the  interpleader  net,  and  after  an  issue  di- 
rected by  the  court,  the  sheriff"  is  entitled  to  his  costs  from  the  time  of  directing  the  issue, 
and  of  the  application  for  those  costs.  Scales  v.  Sargesou,  4  Dowl.  Rep.  231.  11  Leg.  Obs. 
118,  19,  S.  C. ;  and  see  Same  v.  Same,  3  Dowl.  Rep.  707.  10  Leg.  Obs.  285,  S.  C.  So,  where 
an  execution  creditor  appeared  under  the  interpleader  act,  and  consented,  with  the  claim- 
ant, that  the  sheriff  should  sell  the  goods,  and  that  their  j)roduce  should  atiide  the  event  of 
an  issue  to  be  tried,  but  subsequently  abandoned  his  claim,  the  court  compelled  him  to  pay 
the  sheriff  the  costs  of  selling  the  goods.  Dabbs  v.  Humphrey,  (or  Humphries,)  1  Hodges,  4. 
1  Scott,  325.  1  Bing.  N.  R.  412.  3  Dowl.  Rep.  377.  0  Leg.  Obs.  302,  S.  C. ;  and  see  Un- 
derden  v.  Burgess,  4  Dowl.  Rep.  104.  10  Leg.  Obs.  495,  S.  C.  Armitage  v.  Foster,  1  Har.  & 
W.  208.  Where  there  had  been  great  delay,  however,  on  the  part  of  the  sheriff,  in  apply- 
ing to  the  court,  in  consequence  of  negotiations  between  the  parties,  and  the  execution  cre- 
ditor afterwards  abandoned  his  claim,  the  court  ordered  each  party  to  pay  bis  own  costs. 
Dixon  T.  Ensell,  2  Dowl.  Rep.  621. 

An  execution  creditor,  served  with  a  sheriff's  rule  under  the  interpleader  act,  is  not  bound 
to  appear,  when  there  are  no  goods  liable  to  his  execution  :  and  therefore,  where  such  cre- 
ditor appears  u])on  the  rule,  but  does  not  insist  upon  any  goods  being  liable  to  his  execu- 
tion, he  is  not  entitled  to  the  costs  of  his  appearance  ;  Glasier  v.  Cooke,  5  Nev.  k  M.  680.  So, 
where  the  rule  called  upon  assignees  of  a  bankrupt,  who  had  made  a  claim  under  a  fat  in 
b.ankrupt(y  which  was  afterwards  superseded,  the  court  refused  to  make  the  sheriff  pay  the 
costs  of  the  assignees' appearance.  Clarke  y.Lord,  2  Dowl.  Rep.  55.  But  where  the  landlord 
of  prcmi.ses  on  which  the  goods  were  taken,  has  a  claim  for  rent,  and  gives  notice  in  proper 
time,  the  sheriff  ought  to  pay  him  ;  otherwise  the  court  will  make  the  sheriff  pay  the  land- 
lord's costs  of  appearing;  Id.  ib.  So,  where  the  court  had  ordered  the  sheriff  to  pay  the 
rent,  upon  the  landlord's  giving  security,  and  also  to  pay  his  costs,  it  was  holdcn  that  the 
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seized  under  ix,  fieri  facias,  the  same  day  that  the  defendant  commits  an  act 
of  bankruptcy,  evidence  should  be  given  to  prove  at  what  time  of  the  day 

sheriff  was  liable  to  pay  the  expense  of  the  security  ;  Same  v.  Same,  id.  227.     7  Leg.  Obs. 
525,  S.  C. 

Wliere  an  issue  is  directed  to  be  tried  between  an  execution  creditor  and  a  claimant 
brought  before  the  court  by  the  sheriff  under  the  interpleader  act,  but  the  latter  refuses  to 
try,  and  abandons  his  claim,  he  will  be  liable  to  pay  the  execution  creditor's  costs,  down  to 
the  time  of  the  claim  being  abandoned,  and  of  applying  to  take  the  money  paid  in  by  the 
sheriff  out  of  court:  Wills  v.  Hopkins,  3  Dowl.  Rep.  346.  9  Leg.  Obs.  429,  S.  C.  So  where, 
in  conseiiuence  of  a  claim  made  to  goods  seized  by  a  sheriff  in  execution,  the  court  ordered 
the  claimant  to  proceed  to  trial,  upon  paying  a  sum  of  money  into  court,  which  he  neglected 
to  do,  and  a  rule  was  then  obtained  to  compel  him  to  pay  the  costs  occasioned  by  his  false 
claim,  the  court  held  that  he  was  liable  to  pay  those  costs,  as  well  as  the  costs  of  that  rule, 
though  no  previous  application  had  been  made  to  him  ;  Scales  v.  Sargeson,  3  Dowl.  Rep.  707. 
10  Leg.  Obs.  285,  S.  C.  ;  and  see  Same  v.  Same,  4  Dowl.  Rep.  231.  11  Reg.  Obs.  118,  19,  S. 
C.  The  affidavit  in  support  of  an  application  to  the  court  for  costs,  when  the  claimant  re- 
linquishes his  claim,  must  be  entitled  in  the  names  of  the  parties  in  the  original  cause ; 
Elliot  V.  Sparrow,  1  Har.  &  W.  370.  And  the  rule  for  paying  a  sum  of  money  in  the  hands 
of  the  execution  creditor,  which  is  the  produce  of  an  execution,  and  which  has  been  paid 
into  court  by  the  sheriff  under  the  interpleader  act,  the  claimant  having  abandoned  his 
claim,  is  not  absolute,  but  only  a  rule  nisi  in  the  first  instance  ;  Stanley  (or  Staley)  v.  Perry, 
4  Dowl.  Rep.  599.  1  Har.  &  W.  669.  11  Leg.  Obs.  230,  325,  S.  G.,per  Patteson,  J.;  and 
see  Slmttleworth  v.  Clark,  1  Har.  &  W.  662.  4  Dowl.  Rep.  561.  11  Leg.  Obs.  373,  4,  S.  C, 
per  Coleridge,  J. 

Where  an  issue  is  tried  by  the  direction  of  the  court,  the  unsuccessful  party  is  liable  for 
the  costs  :  But  the  other  party  applies  to  the  court  by  motion,  without  having  made  applica- 
tion to  the  opposite  party,  to  do  what  the  rule  requires  of  him,  is  not  entitled  to  the  costs  of 
the  rule,  if  the  latter,  on  showing  cause,  confine  himself  to  the  question  of  costs  ;  Bowen  v. 
Bramidgc,  2  Dowl.  Rep.  213.  Armitage  v.  Foster,  1  Har.  &  W.  208;  and  see  3Iaitheu-sr.  Sims, 
(or  Sill,)  5  Dowl.  Rep.  234.  13  Leg.  Obs.  189,  S.  C.  And  where  a  sheriff  is  relieved  under 
the  interpleader  act,  and  an  issue  is  directed  to  try  the  rights  of  adverse  claimants,  the  court 
may  adjudicate  after  the  trial,  on  the  costs  of  appearing  to  the  sheriff's  rule,  and  of  the  issue  ; 
Seaward  Y.  Williams,  1  Dowl.  Rep.  528.  5  Leg.  Obs.  427,  S.  G.,  per  Parke,  J.;  and  Bee  Levy 
V.  Champneys,  4  Ad.  &  E.  365. 

"When  an  adverse  claim  is  set  up  to  goods  seized  by  the  sheriff,  and  the  latter  applies  to 
the  court  for  relief,  and  the  adverse  party  does  not  appear  to  support  his  claim,  the  court 
will  make  him  pay  the  execution  creditor  his  costs  of  appearing  on  the  sheriff's  rule  ;  Bowdler 
V.  Smith,  1  Dowl.  Rep.  417.  4  Leg.  Obs.  187,  S.  C.  Perkins  (or  Parkins)  \.  Benton  (or  Bur- 
ton,) 3  Tyr.  Rep.  51.  2  Dowl.  Rep.  108.  6  Leg.  Obs.  478,  S.  C.  And  where  a  fieri  facias 
having  issued,  goods  were  seized  under  it,  and  an  adverse  claim  being  set  up,  the  sheriff 
applied  to  the  court  for  relief,  and  the  execution  creditor  did  not  appear  to  support  his  fieri 
facias,  the  court  granted  the  costs  of  the  adverse  claimant's  appearing  to  support  his  claim, 
to  be  paid  by  the  execution  creditor,  but  not  those  of  the  sheriff;  Bryant  v.  I  key,  1  Dowl. 
Rep.  428.  4  Leg.  Obs.  284,  S.  C.  per  Patteson,  J.  Tomlinson  v.  Done,  1  Har.  &  W.  123,  per 
Patteson,  J.  Ford  v.  Dilly  (or  Dillon,)  5  Barn.  &  Ad.  885.  2  Nev.  &  M.  662,  S.  0.  Besicick 
v.  Thomas,  5  DowL  Rep.  458  ;  and  see  Field  v.  Cope,  2  Tyr.  Rep.  458.  2  Cromp.  &  J.  480. 
1  Dowl.  Rep.  567,  S.  C.  Where  a  claim  to  goods  seized  by  a  sheriff  was  made  by  the  de- 
fendant, on  behalf  of  another,  which  did  not  appear  to  be  well  founde'd,  and  neither  party 
appeared  to  support  the  claim,  the  court  of  Exchequer  made  the  defendant  pay  the  costs  of 
the  sheriff's  application  under  the  interpleader  act;  Lewis  v.  Eicke,  2  Dowl.  Rep.  337.  2 
Cromp.  k  M.  321.  4  Tyr.  Rep.  157,  S.  0.;  and  see  PJiUbyx.  Ikey,  2  Dowl.  Rep.  222.  7  Leg. 
Obs.  508,  S.  C.  Toicgood  \.  Morgan,  3  Tyr.  Rep.  52,  (a.)  But  in  a  subsequent  case;  Oram 
v.  Sheldon,  3  Dowl.  Rep.  640.  1  Hodges,  92,  S.  C.  Thompson  v.  Sheddon,  1  Scott,  697,  S.  C; 
and  see  West  v.  Rotlierham,  2  Bing.  N.  R.  527.  2  Scott,  802.  1  Hodges,  461,  S.  C.  Bes- 
wick  V.  Thomas,  5  Dowl.  Rep.  458.  13  Leg.  Obs.  302,  S.  C.  per  Ld.  Abinger,  Ch.  B.,  the  court 
of  Common  Pleas  would  not  allow  the  sheriff  applying  to  be  relieved  under  the  act  his  costs, 
where  the  claimant  did  not  appear  ;  nor  will  the  execution  creditor  be  allowed  his  costs, 
except  in  the  event  of  extremely  improper  conduct  in  the  parties.  Id.  ib.  And  where  the 
sheriff  applies  to  the  court  for  relief  under  the  interpleader  act,  and  no  blame  appears  to  attach 
either  to  the  execution  creditor,  the  claimant,  or  the  sheriff,  each  party  shallpay  his  own  costs ; 
Moreland  v.  Chitty,  1  Dowl.  Rep.  520.  5  Leg.  Obs.  428,  S.  C.  In  a  late  case,  Eceleigh  v. 
Salsbury,  3  Bing.  N.  R.  298.  5  Dowl.  Rep.  369,  S  C,  (which  is  the  first  case  of  the  kind  in 
any  of  the  courts  ;  3  Bing.  N.  R.  299,  (a),)  where  upon  a  rule  of  interpleader  obtained  on 
behalf  of  the  sheriff,  neither  the  execution  creditor  nor  the  claimant  appeared,  after  service 
of  the  rule,  the  court  ordered  so  much  of  the  goods  to  be  sold,  as  would  satisfy  the  sheriff's 
poundage  and  expenses,  and  the  rest  to  be  abandoned.     The  sheriff's  right  io poundage  de- 
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the  goods  wore  seized,  and  the  act  of  bankruptcy  was  committed. (i)  And 
if  a  sherifttiike  in  execution  the  goods  of  a  (h-fcndant,  who  afterwards  be- 
comes l)aiikrupt,  and  sell  at  one  tiiiic,  after  the  bankruptcy,  sufficient  goods 
to  satisfy  both  that  execution,  and  also  another  which  was  delivered  to  him 
after  an  act  of  bankruptcy,  the  assignees  may  recover  against  him  in  trover, 
for  such  of  the  goods  as  were  sold  after  he  had  raised  money  enough  to 
satisfy  the  first  execution. (c)  But  if  the  sherift"  seize  and  sell  the  goods, 
l)efore  he  has  notice  of  an  act  of  bankruptcy,  &c.,  he  is  excused  •,{d)  and  if 
he  sell  them  after  such  notice,  though  he  may  be  sued  in  trovcr,{e)  yet  he 
is  not  liable  to  an  action  of  trespass.{f)  Also,  by  the  statute  G  Geo.  IV. 
0.  10, (^)  "  all  executions  against  the  goods  and  chattels  of  any  bankrupt, 
bo7id  fide  executed  or  levied  more  than  two  calendar  months  before  the 
issuing  of  the  commission,  shall  be  valid,  notwithstanding  any  prior  act  of 
bankruptcy  by  him  committed:  Provided  the  person  or  persons,  at  whose 
suit  such  execution  shall  have  issued,  had  not,  at  the  time  of  executing  or 
levying  the  same,  notice  of  any  prior  act  of  bankruptcy  by  him  committed  : 
Provided  also,  that  where  a  commission  has  been  superseded,  if  any  other 
commission  shall  issue  against  any  person  or  persons  comprised  in  such  first 
commission,  within  tivo  calendar  months  next  after  it  shall  have  been  super- 
seded, no  such  execution  shall  be  valid,  unless  executed  or  levied  more  than 
two  calendar  months  before  the  issuing  of  the  first  commission."  But,  by 
a  subsequent  clause  of  the  same  statvite,(/?)  "no  creditor  having  a  security 
for  his  debt,  or  having  made  any  attachment  va.  London  or  any  other  place, 
by  virtue  of  any  custom  there  used,  of  the  goods  and  chattels  of  the  bank- 
rupt, shall  receive  upon  any  such  security  or  attachment,  more  than  a  rate- 
able part  of  such  debt,  except  in  respect  of  any  execution  or  extent  served 
and  levied,  by  seizure  upon,  or  any  mortgage  of,  or  lien  upon  any  part  of 
the  property  of  such  bankrupt,  before  the  bankruptcy :  Provided  that  no 
creditor,  though  for  a  valuable  consideration,  who  shall  sue  out  execution 
upon  any  judgment  obtained  by  default,  confession  or  nil  dicit,  shall  avail 
himself  of  such  execution  to  the  prejudice  of  other  fair  creditors  ;  but  shall 

(b)  4  Campb.  197. 

(c)  STaunt.  527.  (d)   1  Blac.  Rep.  205.     2  Blac.  Rep.  820.  S.  P. 
(e)  1  Ken.  395.     1  Bur.  20.     1  Blac.  Rep.  G5,  S.  C. ;  and  see  2  Ken.  542. 

(/)   1  Durnf.  &  East,  475.  (ff)  ?  81 ;  and  see  stat.  49  Geo.  III.  c.  121,  §  2. 

(/«)  §  108. 

peuds  upon  tVic  event  of  the  suit:  and  if  that  be  dctciniined  in  favour  of  the  execution  cre- 
ditor, the  sheriff  will  of  course  be  entitled  to  his  poundage ;  but  otherwise  not ;  liarktr  v. 
JJlims,  1  Duwl.  Rep.  1G9.     3  Leg.  Obs.  319,  S.  C. 

To  give  ellect  to  the  provisions  of  the  interpleader  act,  it  is  thereby  enacted,  that  '•  all 
rules,  orders,  matters,  and  decisions,  to  l)e  made  and  done  in  pursuance  of  that  act,  except 
only  the  ajpidavits  to  be  filed,  may,  together  with  the  declaration  in  the  cause,  (if  any,)  be 
entered  of  record,  with  a  note  in  the  margin,  expressing  the  true  date  of  such  entry,  to  the 
end  that  the  same  may  be  evidence  in  future  times,  if  required,  and  to  secure  and  enforce 
the  payment  of  costs  directed  by  any  such  rule  or  order,  and  every  such  rule  or  order,  so 
entered,  sliall  have  the  force  and  effect  of  a  judgment,  except  only  as  to  becoming  a  charge 
on  any  lands,  tenements,  or  hereditaments;  and  in  case  any  costs  shall  not  be  paid  within 
Jif(em  days  after  notice  of  the  taxation  and  amount  thereof  given  to  the  party  ordered  to  pay 
the  same,  his  agent  or  attorney,  execution  may  issue  for  the  same,  by  Jirri  facia-r,  or  capias 
ad  satisfaricndum,  adapted  to  the  case,  together  with  the  costs  of  suth  entry,  and  of  the  exe- 
cution, if  hy  fieri  facias ;  and  such  writ  and  writs  may  bear  tcstey  on  the  day  of  issuing  the 
same,  whether  in  term  or  vacation  ;  and  the  sheriff,  or  other  oflicer,  executing  any  such  writ, 
shall  be  entitled  to  the  same  fees,  and  no  more,  as  upon  any  similar  writ  grounded  upon  a 
judgment  of  the  court."  The  court,  however,  has  no  power  by  tiiis  statute,  to  order  rules 
made  under  it  to  be  entered  uj),  otherwise  than  as  pointed  out  in  the  seventh  section,  viz. 
according  to  their  true  date.  Lambirlh  v.  Barrin^lon,  4  Dowl.  Rep.  126.  2  Ding.  N.  R.  146. 
2  Scott,  263.     1  Hodges,  205,  S.  C. 
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be  paid  rateable  with  such  creditors."  This  latter  clause,  how- 
[  *1010  ]  ever,  only  *applies  to  creditors  having  security  for  their  debts, 

at  tlie  time  of  the  bankruptcy :  And  therefore,  where  A.  having 
a  debt  from  B.  secured  to  him  by  warrant  of  attorney,  entered  up  judgment 
by  noti  sum  informatus,  issued  a  fieri  facias,  and  took  from  the  sheriff  a 
bill  of  sale  of  the  goods  seized  ;  and  B.  having  soon  afterwards  become 
bankrupt,  his  assignees  took  possession  of  and  sold  the  goods  so  transferred 
to  A.,  who  brought  an  action  of  trover  for  them ;  the  court  held  that  he 
was  not  a  creditor  having  security  for  his  debt,  within  the  above  statute, 
and  that  he  was  entitled  to  recover. (a) 

An  execution  against  the  goods  of  a  bankrupt,  taken  out  after  his  certifi- 
cate is  signed,  but  before  it  is  allowed,  is  valid  :{h)  And  where  a  defendant 
was  taken  in  execution  under  similar  circumstances,  and  paid  the  debt  and 
costs  to  the  sheriff,  the  court  on  application  refused  to  relieve  him.(c)  But 
if  ¥i  fieri  facias,  issued  against  a  bankrupt  before  his  certificate  obtained, 
be  not  executed  till  after,  the  court  will  order  the  goods  to  be  restored, 
even  though  he  has  not  pleaded  his  certificate  ;(d)  and  if  any  thing  be 
alleged  to  invalidate  the  effect  of  the  certificate,  the  court  will  direct  a 
trial  on  a  plea  of  bankruptcy.((Z)  The  sheriff  having  levied  upon  goods  in 
possession  of  a  defendant,  who  was  a  bankrupt,  paid  over  the  proceeds  to 
the  assignees,  on  their  claiming  them ;  and  the  defendant  afterwards  again 
becoming  a  bankrupt,  and  obtaining  his  certificate,  but  not  paying  15s.  in 
the  pound,  (and  therefore  not  being  protected  by  5  Geo.  II.  c.  30,  §  9,)  a 
second  execution  issued  for  the  same  debt ;  and  the  court  held,  that  the 
la  ter  execution  was  regular,  though  the  first  was  not  returned. (e) 

On  a  fieri  facias  against  a  husband,  it  seems,  that  the  sheriff  cannot  take 
in  execution  goods  fairly  vested  in  trustees,  under  a  settlement  before  mar- 
riage, for  the  benefit  of  the  wife  .'(/)[a]  Therefore,  where  a  woman  before 
marriage,  with  the  consent  of  her  intended  husband,  conveyed  all  her  stock 
in  trade  and  furniture  to  trustees,  to  enable  her  to  carry  on  her  trade 
separately :  it  was  holden,  that  if  the  husband  did  not  intermeddle  there- 
with, and  there  was  no  fraud,  such  effects,  though  fluctuating,  were  not 
liable  to  be  taken  in  execution  for  his  debts  :{g)  And  a  settlement  after 
marriage  would,  it  seems,  have  the  same  effect,  if  made  in  consequence  of 

(a)  6  Barn.  &  Ores.  479.  (b)   1  Durnf.  &  East,  361  ;  and  see  1  Blac.  Rep.  400. 

(c)  Neatbj  ^  Eagleton,  E.  25  Geo.  III.  K.  B. ;  and  see  1  Moore  &  P.  261.    4  Bing.  493.  S.  C. 
\d)  1  Bos.  &  Pul.  427  ;  but  see  1  iloore  &  P.  261.     4  Bing.  493,  S.  C.     Ante,  212. 
(c)  2  Chit.  Rep.  114  ;  but  see  stat.  6  Geo.  IV.  c.  16,  ?  127. 
(/)  Cowp.  432  ;  and  see  Co.  Lit.  351,  a.  n.  1  ;  but  see  2  Vern.  239. 

{g)  3  Dumf.  &  East,  618 ;  and  see  id.  620,  n.  8  East,  477,  479.  5  Barn.  &  Cres.  336.  8 
Dowl.  &  Ryl.  95.     2  Car.  &  P.  62,  S.  C. 

[a]  Negroes  were  conveyed  by  a  husband  during  coverture,  in  trust  for  his  wife.  The 
husband  died  indebted  to  A.,  and  the  widow  married  B.  A.  sued  B.  and  his  wife,  who  had 
possession  of  the  negroes,  and  recovered  against  them,  as  executor  de  son  tort,  and  issued  his 
execution  de  bonis  tcstatoris,  vel  si  non,  de  bonis  propriis.  The  sheriff  seized  these  negroes, 
which  were  in  the  possession  of  B.  and  wife,  on  the  execution,  and  sold  them,  and  B.  and 
his  wife  sued  the  purchaser  for  their  value.  Held,  that  the  title  of  tlie  plaintiffs  to  the  ne- 
groes, was  divested  by  the  sheriff's  levy  and  sale  under  the  execution,  and  transferred  to 
the  defendant.  Forgartie  v.  Ilubbell,  Riley,  24.  After  a  sale  under  execution  against  bus- 
band  and  wife,  of  personal  property  in  their  possession,  previously  conveyed  in  trust  for  the 
use  of  the  wife,  and  "  not  subject  to  the  debts  of  her  present,  or  any  future  husband,"  the 
husband  and  wife  cannot  maintain  trover  against  the  purchaser,  for  "the  property  sold;  for, 
though  their  possession  might  have  been  a  sufficient  title  to  sustain  the  action  against  a 
wrong-doer,  such  title  is  also  the  suljject  of  levy  and  sale.  It  seems  that  the  trustee  mav. 
perhaps,  have  a  right  of  action  in  such  case.     Forgartie  v.  Ilubbell,  3  Hill,  S.  C.  30. 
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a  prior  agreement  ;(7i)  or  for  a  good  and  valua1)le  consideration,  and  with- 
out fraud. (/)  It  is  no  ol)jection  to  the  settk'mcnt  in  these  cases,  tliat  there 
is  no  inventory  of  the  goods  :(/r)  and  the  possession  of  the  hushand,  if  con- 
sistent Avith  the  decd,(/)  will  not  sulyeet  them  to  an  execution  for 
his  debts,  provided  *it  be  satisfactorily  proved,  that  they  were  [  *1011  ] 
really  and  bond  fide  conveyed  to  a  third  person  as  a  trustee  for 
his  wife,  ami  j)ossession  taken  by  such  tliird  person. ('/)  Jiut  when  the  set- 
tlement is  fraudulent, (6)  or  the  husband  is  suffered  to  carry  oti  the  trade 
intended  for  his  wife,(^')  and  his  possession  is  not  consistent  with  tiio  deed,((i) 
the  goods  are  not  protected :  And  it  is  settled,  that  a  term  vested  in  the 
wife  before  marriage ;  and  which  the  husband  is  entitled  to  in  her  right, 
may  be  taken  in  execution  for  the  husband's  debt.(t')  On  a  fieri  facias 
against  the  wife,  avIio  married  pending  the  action,  it  would  be  irregular  to 
take  the  goods  of  the  husband  :(/)  And  although  A.  cohabits  with  JJ.,  and 
assumes  his  name,  and  passes  for  his  wife,  and  permits  him  to  appear  to  be 
the  owner  of  the  furniture  of  the  house  in  which  they  live,  the  furniture 
we  have  seen,(^)  being  her  property,  is  not  liable  to  be  taken  under  an  exe- 
cution against  B.  It  has  been  determined,  that  a  tradesman  supplying  a 
married  woman,  living  apart  from  her  husband,  with  furniture  upon  hire, 
does  not  thereby  divest  himself  of  the  present  right  uf  property  in  such 
goods  ;  inasmuch  as  the  married  woman  was  legally  incapable  of  acquiring 
it  by  any  contract ;  and  therefore,  if  the  sheriff  take  such  goods  in  execu- 
tion, at  the  suit  of  the  husband's  creditor,  trover  lies  by  the  tradesman  :(/i) 
but  if  the  contract  had  been  valid,  the  goods  being  let  to  hire  generally, 
without  any  time  limited,  notice  to  determine  it,  given  to  the  sheriff's  officer, 
and  not  to  the  otlier  contracting  party,  would  not  have  been  sufficient  to 
determine  the  contract.(/t/,^) 

On  a  fieri  facias  against  an  executor^  for  his  own  debt,  the  goods  of  the 
testator,  in  the  hands  of  the  defendant,  cannot  be  taken  in  execution. (iV) 
But  if  an  executrix  use  the  goods  of  her  testator  as  her  own,  and  after- 
wards marry,  and  then  treat  them  as  the  goods  of  her  husband,  she  shall 
not  be  allowed  to  object  to  their  being  taken  in  execution  for  her  hus- 
band's debt.(A'yt) 

The  sheriff,  on  ?l  fieri  facias, m^j  orxtov  the  house  of  the  <hfendanf,  when 
the  outer  door  is  open,  inorder  to  take  the  goods  of  the  defendant. (//)  So, 
on  a  fieri  facias  against  the  goods  of  an  intestate,  in  the  hands  of  his 
administratrix  and  her  husband,  the  sheriff  may  enter  the  house  of  the  hus- 
band, to  search  for  the  goods  of  the  intestate,  though  none  be  found  therein; 
because  that  is  the  most  natural  place  of  custody  for  them.(?/i)  So,  if  the 
defendant  has  goods  in  the  house  of  a  stranger^  the  sheriff*  may  enter  it  on 
a /*■;•/ /^/r'/as,  for  taking  them  in  execution.  But  there  is  this  difference 
*  between  his  entering  the  house  of  the  defendant,  and  a  stranger  ;  that  in  the 
former  case  his  justification  does  not  depend  on  his  finding,  or 
♦not  finding  the  defendant's  goods  therein ;(««)  but  in  the  latter  [*1012  ] 

(/i)  2  Eq.  Cas.  Ahr.  148.  (j)  8  Durnf.  &  East,  521  ;  and  sec  6  East,  257. 

(k)  :i  Durnf.  k  East,  618  ;  but  see  Cowp.  437.     6  East,  257. 

(I)  Cowp.  4:}9.     3  Durnf.  &  East,  620,  in  noth.  (a)  2  Esp.  Rop.  574. 

h)  6  East,  257.  (c)  3  Durnf.  k  East.  618.  (d)  8  Diirnf.  &  East,  82. 

(c)  4  Durnf  &  East,  638,  9.  (/•)  3  Maule  &  Scl.  559.  (.V)  Ante,  1006,  7. 

(/(/*)   15  East,  607.  (iV)  4  Durnf.  &  East,  621  :  tmt  see  id.  625,  (a),  aemh  contra. 

(kk)   1  Boa.  &  Pul.  293.     2  Esp.  Rep.  657,  S.  C.  (//)  5  Co.  92,  a. 

(m)  5  Taunt.  765.     1  Marsh.  333,  S.  C. 

[aa)  5  Taunt.  769,  10, per  Oibbs,  Ch.  J.  Id.  765.     1  Marsh.  333,  S.  C. 
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case,  he  is  not  justified,  unless  it  should  turn  out  that  the  defendant 
has  o-Qods  in  the  house,  which  are  liable  to  be  taken  in  execution. (6) 
There  seems  to  be  no  settled  rule,  as  to  the  length  of  time  the  sheriff 
should  continue  in  the  house  of  the  defendant,  or  a  stranger,  upon  ^  fieri 
facias  ;  but  as  his  object  in  entering  is  to  take  the  goods,  he  ought  not  to 
stay  there,  without  the  consent  of  the  tenant,  longer  than  is  necessary  or 
reasonable  for  that  purpose. 

In  executing  a  wi'it  o^  fieri  facias,  or  other  process  at  the  suit  of  a  com- 
mon person,  the  sheriff  cannot  regularly  break  open  the  outer  door  of  a 
dwelling  house. (c')[a]  This  privilege  which  the  law  allows  to  a  man's  habi- 
tation, arises  from  the  great  regard  it  has  to  every  man's  safety  and  quiet ; 
and  therefore  protects  them  from  those  inconveniences  which  must  necessa- 
rily attend  an  unlimited  power  in  the  sheriff  and  his  officers  in  this  respect : 
and  hence  it  is,  that  every  man's  house  is  called  his  castle. (cZ)  It  is  even 
said,  that  he  cannot  open  a  latch  ;(e)  And  where  the  door  was  a  little  opened, 
to  see  who  was  there,  and  the  bailiffs  rushed  in  with  drawn  swords,  they 
were  punished  by  the  court  for  their  misbehaviour. (/)  This  privilege  of  a 
man's  house,  however,  extends  only  to  the  owner,  and  shall  not  protect  the 
goods  of  any  person  conveyed  thither  to  prevent  a  lawful  execution :  There- 
fore, if  ix>  fieri  facias  be  directed  to  the  sheriff  to  levy  the  goods  of  A.,  and 
it  happen  that  A.'s  goods  are  in  the  house  of  B. ;  if  after  request  made  by 
the  sheriff  to  B.  to  deliver  these  goods,  he  refuse,  the  sheriff  may  well 
justify  the  breaking  and  entering  his  house. (^)  So,  if  the  sheriff's  bailiffs 
enter  the  house,  the  door  being  open,  and  the  owner  lock  them  in,  the  sheriff 
may  justify  breaking  open  the  door,  for  setting  them  at  liberty ;  for  if  in 
this  case  he  were  obliged  to  stay  till  he  could  procure  a  homiyie  replegiando, 
it  might  be  highly  inconvenient. (A)  It  has  been  adjudged,  that  the  sheriff, 
on  Q,  fieri  facias,  may  break  open  the  door  of  a  barn,  standing  at  a  distance 
from  the  dwelling  house,  Avithout  requesting  the  owner  to  open  the  door,  in 
the  same  manner  as  he  may  enter  a  close, (i)  &c. :  And  when  the  officers 
are  once  in  the  house,  they  may  break  open  any  inner  doors,  or  trunks, 
for  executing  the  w^it  •,{h)  and,  according  to  a  late  case,(?)  they  need  not 
demand  entrance  at  the  inner  doors,  before  they  are  broken  open. 
[  *1013  ]  It  also  seems,  that  as  goods  may  be  *distrained,  so  they  may  be 
taken  in  execution,  through  the  windows  of  a  house,  if  open(aa.) 

A  seizure  of  part  of  the  goods  in  a  house,  by  virtue  of  a  fieri  facias,  in 
the  name  of  the  whole,  is  a  good  seizure  of  all  :(^^)[b]  And  the  sheriff,  by 

{h)  Id.  ibid ;  and  see  Palm.  52.    2  Lutw.  1434.     6  Tauut.  246.     1  Marsh.  565,  S.  C. 

(c)  18  Ed.  IV.  A,  pi.  19.  5  Co.  93.  Gilb.  Exec.  17,  18.  Lofft,  3T4.  Cowp.  1.  14  East, 
1,  163. 

(d)  Bac.  Abr.  tit.  Sherif,  N.  3.  (e)  Dalt.  350. 

(/)  Hob.  62  ;  and  see  'id.  263,  4.  {g)  5  Co.  93,  a.    1  Sid.  186.       * 

(h)  Cro.  Jac.  555.     2  Rol.  Rep.  137.     Palm.  52,  S.  C. 

(0   1  Sid.  186.   1  Keb.  698.  S.  C.  Bac.  Abr.  tit.  Sherif,  N.  3  ;  but  see  9  Via.  Abr.  128, /)Z.  6. 
{k)  2  Show.  87.    Comb.  17.    Fost.  Cr.  Law,  319.    Lofft,  374.    Cowp.  1.    Astley  ^  Pindar. 
M.  1  Geo.  III.  Id.  7. 

{I)  4  Taunt.  619.     3  Bos.  &  Pul.  223,  semh.  contra. 

[aa)   1  Rol.  Abr.  671.  {bb)   1  Ld.  Raym.  725. 

[a]  The  outer  door  of  a  house  being  latched,  the  sheriff  entered  and  levied  on  the  goods 
within.  Held,  he  was  a  trespasser,  though  the  owner  was  not  in  at  the  time.  Curtis  v.  Hub- 
bard, 4  Hill,  437.  S.  C.  1  Hill,  336.  An  officer  is  not  justified  in  opening  an  outer  door  to 
seize  goods  under  execution.     Bogrjs  v.  Vandi/ke,  3  Ilarring.  288. 

[b]  The  sheriff,  before  the  return-day  of  an  execution,  must  make  an  actual  levy  on  the 
goods,  by  taking  an  inventory  of  them  ;  and  though  an  inventory  may  not  be  requisite  in 
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tlie  seizure,  lias  such  a  property  in  the  goods,  that  he  may  maintain  tres- 
pass or  trover  against  the  defendant,  or  a  third  person  for  taking  them 
away.((?)  On  a  Jieri  facias,  it  is  the  duty  of  the  slieriff  to  sell  the  guods,  if 
the  debt  and  costs  are  not  paid  him  :(</)  If  he  wilfully  delay  to  sell  for  an 
unreasonable  time,  Avith  a  view  to  injure  the  defenthmt,  he  is  liable  to  an 
action. (f)  And  as  the  sheriff  cannot  retain  the  goods  to  his  own  use,  on 
satisfying  the  debt  of  his  proper  money,(/)  so  neither  can  he  deliver  them 
to  the  plaintiff,  in  satisfaction  of  his  debt.(//)  But  they  may  be  sold  to  the 
plaintiif,  though  not  actually  delivered  to  him  without  a  sale  ',{h)  and  the 
sheriff  may  sell  them  aftei  the  return  of  the  writ,  and  even  after  he  is  out 
of  office,  without  a  venditioni  e.rponas.{i)  The  sheriff  having  taken  goods 
in  exeeution  under  a  fieri  facias,  is  not  it  seems  justified  in  selling  them  by 
auction  to  the  highest  bidder,  greatly  under  their  value;  but  if  he  cannot 
obtain  a  reasonable  price,  should  return  that  they  remain  in  his  hands  for 
■want  of  buyers. (/c) 

Before  the  removal  of  the  goods,  the  sheriff  should  take  care,  if  the 
defendant  be  tenant  of  the  premises  on  which  the  goods  are  taken,  that  the 
landlord  be  satisfied  what,  if  any  thing,  is  due  to  him,  not  exceeding  a 
year's  rent ;  and  also  that  the  arrears  of  king's  taxes,  for  one  year,  be  paid 
to  the  collector.  For,  by  the  statute  8  Ann.  c.  14,  §  1,  "no  goods  or  chat- 
tels whatsoever,  lying  or  being  in  or  upon  any  messuage,  lands  or  tene- 
ments, which  arc  or  shall  be  leased  for  life  or  lives,  term  of  years,  at  will, 
or  otherwise,  shall  be  liable  to  be  taken  by  virtue  of  any  execution,  on  any 
pretence  whatsoever,  unless  the  party,  at  whose  suit  the  said  execution  is 
sued  out,  shall  before  the  removal  of  such  goods  from  off  the  said  premi- 
ses, by  virtue  of  such  execution  or  extent,  pay  to  the  landlord  of  the  said 
premises,  or  his  bailiff,  all  such  sum  or  sums  of  money  as  are  or  shall  be 
due  for  rent  for  the  said  premises,  at  the  time  of  the  taking  such  goods  or 
chattels,  by  virtue  of  such  execution,  provided  the  said  arrears  of  rent  do 
not  amount  to  more  than  one  year's  rent ;  and  in  case  the  said  arrears  shall 
exceed  one  year's  rent,  then  the  said  party,  at  whose  suit  such  execution  is 

(c)  Gilb.  Exec,  15.  2  Wms.  Saund.  5  Ed.  47.  2  Ld.  Raym.  1075  ;  but  soo  1  Maule  k 
Sel.  711.     1  Bam.  &  Crcs.  514.     2  Dowl.  &  Ilyl.  755,  S.  C. 

(d)  1  Vent.  7. 

(c)  3  Stark.  Ni.  Pri.  1G3.  (/")  Noy.  107.     1  Lutw.  589. 

Iff)  Cro.  Miz.  504.     2  Vent.  95.  (A)  Comb.  452.     1  Ld.  Raym.  34G. 

(i)  Cro.  Jac.  73.  1  Salk.  323.  1  Ves.  196.  1  Barn.  &  Aid.  230;  but  sec  Yelv.  44.  1 
Lutw.  589. 

(*)  3  Campb.  521;  but  see  1  Stark.  Ni.  Pri.  43.     3  Stark.  Xi.  Pri.  1G3. 

nil  cases,  yet,  to  make  a  good  and  valid  levy,  the  sheriff  must  have  the  goods  within  his 
view,  and  under  his  power.  Ilaygerlj/w.  'Wilkes^  IG  Johns.  287.  Merely  seizing  a  few  arti- 
cles outside  of  a  store  or  warehouse,  and  proclaiming  a  levy  on  the  goods  locked  up  in  the 
store,  and  not  within  view,  is  not  a  levy;  but  the  sheriff  ought  to  break  open  the  store, 
actually  seize  the  goods,  and  take  an  inventory  of  them.  lb.  A  sheriff,  in  order  to  levy  au 
execution,  may  break  open  a  store  or  other  building  not  annexed  to  a  (rwelling-house,  or 
forming  any  part  of  the  curtilage,  as  well  as  the  inner  doors  of  the  dwelling-house.  lb. 
Demand,  on  execution,  at  a  debtor's  house,  he  being  absent,  is  snflicieut.  And  no  notice  to 
him  to  appoint  appraisers  is  requisite,  if  he  be  absent  in  parts  unknown,  nor  to  his  attorney 
in  the  suit,  unless  specially  autliorized  for  that  purpose.  A  defect  in  the  description  of  the 
premises  levied  on,  that  can  be  supplied  with  certainty  from  other  parts,  does  not  vitiate. 
Gahishii  v.  Sinclcar,  3  Verm.  394.  An  officer  need  not  remove  goods  taken  on  execution  in 
New  Jersey,  but  at  his  own  responsibility,  may  make  the  defendant  his  store-keeper.  Oliver 
V.  Applri/ale,  2  South.  479.  To  make  an  effectual  levy,  an  inventory  need  not  be  made  in 
the  first  instance,  nor  the  sheriff  remove  the  goods,  or  put  one  in  possession ;  a  reasonable 
time  is  allowed.      Wool  v.  Vanarsdale,  3  Rawle,  401.     See  note  [a],  ante,  p.  1006. 
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sued  out,  paying  the  said  landlord  or  his  hailiff  one  year's  rent,  may  pro- 
ceed to  execute  his  judgment,  as  he  might  have  done  before  the  making  of 
this  act;  and  the  sheriff,  or  other  officer,  is  thereby  empowered 
[  *10143  and  required  to  levy,  and  pay  to  *the  plaintiff,  as  well  the  money 
so  paid  for  rent  as  the  execution  money :  Provided  always,  that 
nothing  in  this  act  contained  shall  extend,  or  be  construed  to  extend,  to  let, 
hinder  or  prejudice  her  majesty,  her  heirs,  or  successors,  in  the  levying, 
recovering  or  seizing  any  debts,  fines,  penalties  or  forfeitures,  that  are  or 
shall  be  due,  payable  or  answerable  to  her  said  majesty,  her  heirs  or  suc- 
cessors, but  that  it  shall  and  may  be  lawful  for  her  maj  esty,  her  heirs  and 
successors,  to  levy,  recover  and  seize  such  debts,  fines,  penalties  and  for- 
feitures, in  the  same  manner  as  if  this  act  had  never  been  made."(«) 

This  statute  extends  to  all  manner  of  executions  for  the  subject,  upon 
judgments  for  the  defendant,  as  well  as  the  2?laintiff.{b)  And  before  the 
removal  of  goods  under  sequestration  out  of  the  court  of  Chancery,  the 
landlord  is  entitled  to  a  year's  rent,  by  the  equity  of  the  statute;  for  his 
legal  remedy  by  distress  cannot  be  enforced  against  sequestrators,  any  more 
than  against  receivers. (c)  But  the  king  not  being  bound  by  this  statute,  the 
landlord  of  premises  on  which  goods  have  been  seized  under  an  extent,  in 
chief  or  in  aid,{d)  is  not  entitled  to  call  on  the  sheriff  to  pay  him  a  year's 
rent,  due  before  the  teste  of  the  writ.  And  where  goods  seized  under  an 
extent  had  been  kept  a  long  time  by  the  officers  on  the  premises,  pending 
a  reference  of  the  prosecutor's  claim,  during  which  a  subsequent  arrear  of 
rent  accrued  due  to  the  landlord,  the  court  refused  to  interfere  in  his  behalf, 
by  ordering  the  efi'ects  to  be  sold,  and  the  rent  in  arrear  paid  to  him  out  of 
the  produce. (c)  So,  where  certain  goods  upon  a  farm  were  seized  by  virtue 
of  a  writ  of  pone  per  vadios  against  the  occupier,  issued  out  of  the  court  of 
Pleas  at  Durham,  and  where  afterwards,  upon  his  default,  forfeited  to  the 
bishop,  who,  by  writ  to  the  sheriff,  ordered  them  to  be  assigned  to  the  party 
at  whose  suit  the  pone  issued,  in  satisfaction  of  his  damages;  the  court 
held,  that  the  sheriff  was  not  bound  to  pay  the  landlord  half  a  year's  rent 
then  due,  before  he  removed  the  goods. (/)  In  cases  to  which  the  statute 
applies,  the  landlord  is  entitled  to  be  paid  his  whole  rent,  without  deduc- 
tion of  poundage  :[g)  and  he  may  claim  forehand  rent,  or  rent  stipulated 
by  the  lease  to  be  paid  in  advance. (A)  He  is  also  entitled  to  be  paid  the 
rent  that  became  due-  on  the  day  the  goods  were  taken  in  execution  :{i) 
which  rent  may  be  claimed,  although  the  goods  had  been  before  distrained 
upon  and  replevied. (z)  But  he  can  only  claim  the  rent  due  at  the  time  of 
taking  the  goods ;  and  not  that  which  accrues  after  the  taking,  and  during 
the  continuance  of  the  sheriff  in  possession  :(^)  And  after  he  has  had  one 
year's  rent  paid  him,  he  is  not  entitled  to  another,  upon  a  second  execu- 
tion :(^)  Nor  is  the  ground  landlord  Avithin  the  act,  where  there  is  an  exe- 
cution against  the  under-lessee. (w) 
[  *1015  ]  *The  goods  of  a  tenant  are  liable  to  a  year's  rent,  notwith- 
standing an  outlawry  in  a  civil  suit  :{aa)  And  where  a  sheriff's 
officer,  being  in  possession  of  the  tenant's  effects  under  an  outlawry,  made 

(a)  I  8.  [b)  2  Wils.  140.  (c)   1  Swanst.  457. 

(d)  2  Price,  17;  and  see  Bunb.  5,  269.     West  on  Extents,  113.     4  Price,  313. 

(e)  6  Price,  19.  (/)  6  Barn.  &  Cres.  467.  {g)  1  Str.  643. 
{h)   7  Price,  690.                                            {i)  Ladbroke  v.  Wilmot,  T.  21  Geo.  III.  K.  B. 

(Jc)  1  Maule  &  Sel.  245 ;  and  see  1  Price,  274. 

\l)   2  Str.  1024.  (wi)  Id.  787. 

{aa)  7  Durnf.  &  East,  259;  and  see  Bunb.  194,  accord]  but  see  id.  5,  semb.  contra. 
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a  distress  for  rent,  at  the  instance  of  the  landlord,  and  sold  the  goods  so 
distrained,  aiul  aflcrwards  the  outlawry  w;is  reversed;  it  was  ruled,  that 
the  officer  was  liable  to  pay  the  produce  of  the  goods  to  the  landlord,  in  an 
action  for  money  had  and  received. (a)  So  where,  in  an  agreement  for  the 
sale  and  assignment  of  certain  premises,  there  was  a  stipulation  that  "in 
the  moan  time,  and  until  the  assignment  was  made,  the  intended  purchaser 
should  i)ay  and  allow  to  the  seller,  at  the  rate  of  lOOZ.  jx-'r  annum^  from  the 
time  of  taking  possession  of  the  premises  until  the  completion  of  the  pur- 
chase;" the  intended  purchaser  having  taken  posession,  and  one  half-yearly 
payment  having  become  due  before  the  completion  of  the  purchase ;  the 
court  held,  that  it  w^as  due  as  rent,  and  that  the  sheriflF  levying  on  the  goods 
of  the  occupier,  under  a  fieri  facias,  was  bound  by  the  statute  to  pay  it 
over  to  the  seller,  as  landlord. (^)  A  commission  of  bankrupt  is  not  con- 
sidered as  an  execution  within  this  statute;  and  as  the  landlord  on  the  one 
hand  may  distrain  for  a  year's  rent,  even  after  an  assignment  and  sale  by 
the  assignees,  before  the  goods  are  removed  off  the  premises ;  so,  on  the 
other  hand,  if  he  suffer  the  goods  to  be  removed  without  distraining,  he 
must  in  general  come  in  for  his  rent  pro  raid  with  the  other  creditors.(^) 
But,  by  the  statute  6  Geo.  IV.  c.  IG,  §  74,  "no  distress  for  rent  made  and 
levied  after  an  act  of  bankruptcy,  upon  the  goods  or  effects  of  any  bank- 
rupt, (whether  before  or  after  the  issuing  of  a  commission,)  shall  be  avail- 
able for  more  than  one  year's  rent,  accrued  prior  to  the  date  of  the  com- 
mission ;  but  the  landlord,  or  party  to  whom  the  rent  shall  be  due,  shall 
be  allowed  to  come  in  as  a  creditor  under  the  commission,  for  the  overplus 
of  the  rent  due,  and  for  which  the  distress  shall  not  be  available."  And 
there  is  a  similar  provision  in  the  last  general  insolvent  act,(t;?)  with  regard 
to  distresses  for  rent  made  and  levied  after  the  arrest,  or  other  commence- 
ment of  the  imprisonment,  of  any  person  who  shall  petition  the  court  for 
his  discharge  from  such  imprisonment,  according  to  that  act. 

It  is  in  general  necessary  for  the  landlord  to  give  notice  to  the  sheriff,  of 
the  rent  in  arrear ;  and  it  is  usually  given,  before  the  removal  of  the  goods 
from  the  premises. (c)  But  where  a  sheriff,  with  knowledge  that  there  is 
rent  due  to  the  landlord,  proceeds  to  sell  the  tenant's  goods,  by  virtue  of  a 
writ  o^  fieri  facias,  without  retaining  a  year's  rent,  he  will  be  liable  to  an 
action,  although  no  specific  notice  has  been  given  to  him  by  the  land- 
lord.(/)  And  he  is  bound  to  retain  a  year's  rent  out  of  the  proceeds  of  a 
tenant's  goods  taken  in  execution,  provided  he  has  notice  of  the  landlord's 
claim  at  any  time  while  the  goods  or  the  proceeds  remain  in  his 
*han<ls;  and  the  court,  upon  motion,  ordered  the  rent  to  be  paid  [  *1016] 
to  the  landlord,  even  where  the  notice  Avas  given  after  the  removal 
of  the  goods  from  the  premises. (aa)  If  the  sheriff  remove  the  goods  after 
notice,  without  satisfying  the  landlord,  he  is  liable  to  a  special  action  on  the 
case  for  damages,  on  the  statute  •,{bh)  or,  instead  of  bringing  an  action,  the 
landlord  may  move  the  court  out  of  Avhich  the  execution  issued,  that  he 
may  be  paid  what  is  due  to  him,  out  of  the  money  levied,  if  sufficient  for 

(a)  See  note  (o),  preceding  page. 

(6)  (J  llxTii.k  Cres.  524.  (c)   1  Atk.  103,  4.     15  East,  230. 

\d)  7  Geo.  IV.  c.  57,  §  31. 

(c)   1  Str.  97.     3^  Taunt.  400.     And  as  to  the  form  of  the  notice,  see  4  Moore,  473.     % 
Brod.  &  Hint?.  G7,  S.  C;  and  for  the  manner  of  stating  it  in  the  declaration,  see  7  Price,  566. 
(/)   3  Barn.  &  Aid.  045. 
\aa)  3  Barn.  &  Aid.  440. 
{bb)  M'Clcl.  217.      13  Price,  455,  S,  C. 
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the  purpose,  or  otherwise  so  much  as  it  will  satisfy. (c)  The  action  on  the 
statute  may  be  brought  by  an  executor  or  administrator  ;(^c^)  or  by  a  trustee 
of  an  outstanding  satisfied  term  to  attend  the  inheritance. (ee)  And  such  an 
action  may  it  seems  be  maintained,  if  the  sheriff  remove  any  part  of  the 
tenant's  goods,  Avithout  retaining  a  year's  rent,  though  other  part  be  left  on 
the  prcmises.(6'c)  But  if,  upon  the  goods  of  a  tenant  being  taken  in  execu- 
tion, an  agent  of  the  landlord  take  from  the  sheriff's  officer  an  undertaking 
for  a  year's  rent,  and  then  consent  to  the  goods  being  sold,  the  landlord 
cannot  afterwards  maintain  an  action  against  the  sheriff",  for  not  paying  him 
a  year's  rent,  on  making  the  levy,  although  the  rent  be  not  paid  according 
to  the  undertaking,  and  although  the  undertaking  be  void,  under  the  statute 
of  frauds,  for  not  stating  any  consideration. (^')  And  an  action  for  money 
had  and  received  cannot  be  maintained  by  a  landlord,  to  recover  the  amount 
of  a  year's  rent  against  the  sheriff,  who  has  sold  his  tenant's  goods  under  an 
execution. (^)  In  an  action  against  the  sheriff,  for  removing  goods  without 
paying  a  year's  rent,  the  declaration  need  not  state  all  the  particulars  of  the 
demise  ;{h)  but  if  it  do,  and  they  are  not  proved  as  stated,  the  plaintiff  will 
be  nonsuited.  (7i)  And  where  the  declaration  alleged  that  the  fieri  facias, 
under  which  the  goods  were  taken,  issued  out  of  the  King's  Bench,  and  the 
writ  produced  in  evidence  appeared  to  have  issued  out  of  the  Common 
Pleas,  the  court  held  that  this  was  a  fatal  variance. (z)  In  support  of  such 
an  action,  an  existing  tenancy  must  be  proved  :{k)  but  it  is  sufficient  for  the 
plaintiff  to  prove  the  occupation  by  the  tenant ;(/)  and  it  lies  on  the  defend- 
ant to  show  that  the  rent  has  been  paid.(/) 

The  benefit  of  the  statute  8  Ann.  c.  14,  §  1,  was  extended,  for  the  reco- 
very of  arrears  of  king's  taxes,  by  the  statute  43  Geo.  III.  c.  99,  §  37, 
which  enacts,  that  "no  goods  or  chattels  whatever,  belonging  to  any  person 
or  persons,  at  the  time  any  of  the  duties  to  be  assessed  under  the  regula- 
tions of  that  act  became  in  arrear,  shall  be  liable  to  be  taken,  by  virtue  of 

any  execution,  or  other  process,  warrant  or  authority,  or  by 
[*1017]  *virtue  of  any  assignment,  on  any  account  or  pretence  whatever, 

except  at  the  suit  of  the  landlord  for  rent,  unless  the  party  at 
whose  suit  the  said  execution  or  seizure  shall  be  sued  out  or  made,  or  to 
whom  such  assignment  shall  be  made,  shall,  before  the  sale  or  removal  of 
such  goods  or  chattels,  pay  or  cause  to  be  paid  to  the  collector  or  collectors 
of  the  said  duties  so  due,  all  arrears  of  the  said  duties,  w^hich  shall  be  due 
at  the  time  of  seizing  such  goods  or  chattels,  or  which  shall  be  payable  for 
the  year  in  which  such  seizure  shall  be  made  ;  provided  the  duties  shall 
not  be  claimed  for  more  than  one  year ;  and  in  case  the  said  duties  shall 
be  claimed  for  more  than  one  year,  then  the  said  party,  at  whose  instance 
such  seizure  shall  have  been  made,  paying  the  said  collector  or  collectors 
the  aforesaid  duties  due  for  one  w^hole  year,  may  proceed  in  his  seizure,  as 
he  might  have  done  if  no  duties  had  been  so  claimed  ;  but  in  case  of  re- 
fusal to  pay  the  said  duties,  the  said  collector  or  collectors  are  thereby 

(c)  Cas.  temp.  Hardw.  255.  2  Wils.  140.  1  Cromp.  3  Ed.  375.  Willes,  377.  Barnes, 
199,  211. 

(dd)  1  Str.  212. 

(ee)  4  Moore,  473.     2  Bred.  &  Bing.  67,  S.  C.  (f)  3  Campb.  24. 

(g)  Id.  2G0.  (h)  Doug.  665. 

(i)  4  Barn.  &  Cres.  657.     7  Dowl.  &  Ryl.  123.     By.  &  Mo.  266,  S.  C. 

(k)  5  Barn.  &  Aid.  88. 

(0  7  Price,  690;  and  see  8  Moore,  451.  1  Bing.  401.  S.  C.  Ry.  &  Mo.  310.  2  Car.  &  P. 
100,  S.  C.  I  =  J 
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authorized  and  required  to  distrain  such  floods  and  chattels,  notwitlistand- 
ing  sucli  seizure  or  assijrnment,  and  proceed  to  the  sale  thereof  according 
to  that  act,  in  order  to  obtain  payment  of  the  whole  of  the  said  duties  so 
assessed,  together  -svith  the  reasonable  costs  and  charges  atten<ling  such 
distress  and  sale ;  and  every  such  collector  so  doing,  shall  be  indemnified 
bj  virtue  of  this  act." 

On  the  return  day  of  the  fieri  facias,  the  sheriff  may  be  called  upon  by 
rule,  to  return  the  writ :  and  if  he  do  not  return  it,  or  offer  a  reasonable 
excuse,  tlie  courts  will  grant  an  attachment  against  him, (a)  And  where 
the  sheriff  seizes  goods  under  n  fieri  facias,  and  keeps  possession  at  the 
defendant's  desire,  to  enable  him  to  pay  the  debt  and  costs  without  sale ; 
the  defendant,  after  such  payment,  may,  in  the  Common  Pleas,  rule  the 
sheriff  to  return  the  writ.(i)  But  that  court  will  not,  on  the  motion  of  the 
defendant,  compel  the  sheriff  to  give  a  specific  return  of  the  particulars 
and  proceeds  of  goods  sold  under  a  fieri  facias,  on  the  ground  that  his 
officer  has  wasted  the  goods.(c)  And,  after  an  action  brought  against  the 
sheriff  of  Chester,  for  not  levying  under  a  writ  of  fieri  facias  issued  out  of 
the  court  of  Great  Session,  the  court  of  King's  Bench  refused  to  grant  a  rule 
for  the  sheriff  to  give  the  plaintiff  inspection  of  the  writ,  in  order  to  frame 
his  declaration,  although  the  writ  was  in  the  sheriff's  possession. (fZ) 

If  the  property  of  the  goods  be  disputed,  which  frequentl}'^  happens  on  a 
commission  of  bankrupt,  &c.,  the  court,  on  the  suggestion  of  a  reasonable 
doubt,  will  protect  the  sheriff,  by  enlarging  the  time  for  making  his  return, 
till  the  right  be  tried  between  the  contending  parties,  or  one  of  them  has 
given  him  a  sufficient  indemnity  :{e)  The  rule  for  this  purpose  is 
*a  rule  to  show  cause.(«a)  And  the  court  of  King's  Bench,  upon  [*1018] 
the  application  of  the  sheriff,  enlarged  the  time  for  his  making  a 
return  to  a  writ  of  fieri  facias,  upon  suggestion  of  a  reasonal)le  doubt, 
whether  the  goods  seized  under  the  writ  were  not  bound  by  an  extent, 
afterwards  issued  at  the  suit  of  the  crown  for  malt  duties ;  for  the  purpose 
of  inducing  the  plaintiff  to  go  into  the  court  of  Exchequer,  and  there  con- 
test the  question  of  right  with  the  crown,  in  a  more  eligible  manner  than 
in  this  court. (66)  So,  where  it  appeared  by  aflSdavit,  that  writs  of  extent 
and  fieri  facias  had  been  issued  on  the  same  day,  the  court  of  King's 
Bench,  for  protecting  the  sheriff,  refused  to  allow  a  venditioni  exponas  to 
be  issued,  on  the  return  of  the  feri  facias,  to  compel  him  to  sell  the  goods 
under  it.{cc)  So,  where  a  bankrupt  brought  one  action,  and  his  assignees 
another,  against  the  sheriff,  the  court  allowed  the  latter  to  pay  the  money 
levied  into  court,  and  stayed  the  proceedings,  until  the  trial  of  an  issue 
between  the  bankrupt  and  his  assignecs.(tZ(i)     And  in  general,  when  au 

(a)   1  II.  Blac.  453.     1  Marsh.  344. 

(6)  7  Taunt.  5.     2  Marsh.  330,  S.  C.  (c)  G  Taunt.  576.     2  Mar.Mi.  293,  S.  C. 

(d)  1  Chit.  Rep.  47G.  9  Moore,  781,  S.  C.  cited.  But  a  rule  was  afterwards  granted  in 
the  same  case,  hy  the  court  of  Great  Sessions,  for  the  plaintilfto  inspect  the  writ. 

(<•)  Scmplr  V.  Lord  Newhaven,  M.  24  Geo.  III.  K.  H. ;  and  see  8  Mod.  31.").  1  Blac.  Rep. 
205,6.  2  Blac.  Rep.  1004,  1181.  3  Campb.  340,  523.  1  Stark.  Ni.  I'ri.  4.'..  1  Chit.  Rep. 
294,  643.  0  Price,  54.  1  Bing.  71.  7  Barn.  &  Ores.  379.  And  for  the  form  of  a  condition 
of  a  hond  to  indemnify  the  sheriflf,  for  selling  goods  ou  a  fieri  facias,  sec  Api)end.  Chap.  XLI. 
I  41. 

(an)   1  Chit.  Rep.  294.     Vide  ante,  p.  1008. 

\bb)  7  Durnf.  &  East,  174.     1  Taunt.  120,  accord. 

lee)  1  Chit.  Rep.  643,  {a.) ;  and  sec  2  Chit.  Rep.  390.  Gow,  39.  1  Brod.  &  Binj.  370.  S, 
C.  1  M'Clel.  &  Y.  196. 

{dd)  Jones  M.  Terry,  T,  21  Geo.  III.  K.  B, 
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action  is  brought  against  the  sheriff,  by  assignees  of  a  bankrupt,  for  taking 
goods  in  execution  after  a  bankruptcy,  the  courts  will  assist  the  sheriff,  by 
stay  in  "■  the  proceedings  until  he  is  indemnified,  on  proper  and  equitable 
terms  -.(ce)  and  the  terms  imposed  by  the  court  of  King's  Bench  in  a  late 
case(/)  were,  the  sheriff's  paying  over  the  money  levied  to  the  assignees, 
with  the  costs  of  the  action  up  to  that  time,  being  allowed  his  poundage, 
and  expenses  incurred  in  the  execution.  But  the  costs  of  applying  to  the 
court,  for  enlarging  the  time  for  making  his  return,  are  not  allowed  him.(^) 
The  returns  commonly  made  by  the  sheriff  to  a  fieri  facias,  are  first,  fieri 
feci,  or  that  the  sheriff  has  caused  to  be  made  of  the  defendant's  goods,  the 
whole  or  a  part  of  the  debt,  &c.,  which  he  has  ready  to  be  paid  to  the 
plaintiff  ;(/<)  secondly,  that  he  has  taken  goods  of  the  defendant,  to  a  certain 
amount,  which  remain  in  his  hands  unsold  for  want  of  buyers  ;{i)  thirdly, 
nulla  bona,{k)  which  is  either  general,  that  the  defendant  has  no  goods  in 
his  bailiwick,  whereof  he  can  cause  to  be  made  the  sum  directed  to  be  levied, 
or  any  part  thereof:  or  special,  with  this  addition,  that  the  defendant  is  a 
beneficed  clerk,  having  no  lay  fee  within  his  bailiwick ;(?)  or,  being  an 
executor  or  administrator,  that  he  has  Avasted  the  goods  of  the  testator  or 
intestate  :(m)  fourthly,  that  the  sheriff  has  made  his  mandate  to  the  bailiff 
of  a  liberty,  who  has  given  him  no  answer,  or  returned  iiulla  hona,[n)  &c. 
"^If  fieri  feci  be  returned,  the  plaintiff  may  proceed  against  the 
[  *1019  ]  sheriff  for  the  money,  by  rule  of  court,  or  action  of  debt  founded 
on  his  return;  or  by  action  of  assumpsit  for  money  had  and  re- 
ceived: and  the  latter  action  is  maintainable,  without  making  any  pre- 
vious demand  of  payment  :(a)  Or,  though  no  return  be  made,  an  action  of 
debt,  account,  or  assumpsit,  will  still  lie  against  the  sheriff,  or  his  execu- 
tors, for  the  money  levied  :(5)  And  in  such  an  action,  the  defendant  can- 
not plead  the  statute  of  limitations;  for  though,  till  the  writ  be  returned, 
it  is  not  a  matter  of  record,  yet  it  is  founded  upon  a  record,  and  has  a 
strong  relation  to  it.(e)  But  where  the  sheriff  by  mistake  returned  to  a 
fieri  facias,  that  he  had  money  in  his  hands,  ready  to  be  paid  over  to  the 
plaintiffs,  whereas  it  had  been  paid  over,  through  the  misconduct  of  his 
officer,  to  the  solicitor  of  a  commission  of  bankrupt  issued  against  the  de- 
fendant, (the  original  debtor,)  under  which  commission  one  of  the  plaintiffs 
was  appointed  assignee,  who  knew  of  and  did  not  object  to  such  payment; 
the  court  of  Common  Pleas  held,  that  this  amounted  to  an  assent  on  the 
part  of  such  plaintiff,  to  ratify  the  payment,  and  consequently  that  the 
sheriff  was  not  liable  to  pay  over  to  the  plaintiffs  the  sum  which  he  stated 
in  his  return  to  have  received  for  them.(c?)  So,  where  the  plaintiff  had 
appointed  a  special  bailiff  and  agent,  to  manage  the  sale  of  goods  under  a 
fieri  facias,  it  was  holden  that  the  sheriff  was  discharged ;  although,  on 
being  ruled  to  return  the  writ,  he  returned  that  he  had  sold,  and  that  he 

{ee)  4  Taunt.  585.  7  Taunt.  294.  1  Moore,  43.  S.  C.  1  Chit.  Rep.  577.  Id.  643,  (a).  2 
Chit.  Rep.  204.  4  Moore,  339.  7  Barn.  &  Cres,  379 ;  but  see  1  East,  338.  3  Bos.  &  Pul. 
288.     8  Moore,  466.    Ante,  1007,  8. 

(/)  1  Chit.  Rep.  577;  and  see  id,  643,  («). 

(g)   1  M'Ciel.  &  Y.  198.  9.  (A)  Append.  Chap.  XLI.  |  42,  44. 

{i)  Id.  §  48,  9.  '  {k)  Id.  g  50,  52. 

(I)  Id.  \  51.  \m)  Thes.  Brev.  116,  17.    Append.  Chap.  XLI.  §  53. 

(n)  Append.  Chap.  XLI.  §  43,  47. 

(a)  3  Campb.  347. 

{/>)  Cro.  Car.  539.     2  Show.  79,  281.     Gilb.  Exec.  25.  (c)  2  Show.  79. 

[d)  4  Moore,  505.     2  Brod.  &,  Bing.  77,  S.  C. ;  and  see  6  Barn.  &  Cres,  739, 


BY  FIERI  FACIAS,  ETC.  1019 

had  made  deductions,  wliich  lie  had  no  right  to  make  in  point  of  law.(e) 
And  in  an  action  brought  against  the  sheriff  lor  money  levied  under  n  Jieri 
facias,  without  any  previous  demand,  the  court  of  King's  Bench  stayed  the 
proceedings,  upon  payment  of  the  sum  levied,  witliout  costs.(j")  The 
sheriff's  return  to  a  writ  oi  fieri  facias,  that  he  has  levied  the  money,  is 
not  sufficient  evidence  to  prove  that  he  has  paid  it  over  to  the  judgment 
creditor,  so  as  to  charge  the  latter  with  the  receipt  of  it,  in  an  action  for 
money  had  and  received. (//) 

When  the  sheriff  has  taken  the  defendant's  goods  upon  2b  fieri  facias,  to 
the  amount  of  the  sum  directed  to  be  levied,  the  defendant  is  discharged, 
and  may  plead  it  in  bar  to  an  action  of  debt,  or  scire  facias  upon  the  ju<lg- 
ment.(/t)  But  where  two  persons  are  jointly  and  severally  bound,  and  exe- 
cution is  had  against  one  of  them,  and  his  goods  are  seized,  but  not  sold, 
this  cannot  be  pleaded  in  an  action  of  debt  against  the  other  obligor ;  be- 
cause it  is  no  actual  satisfaction. (i) 

If  part  of  the  money  only  be  levied,  the  plaintiff  may  have  a  fieri 
facias,{k)  capias  ad  satiifaciendiini,(l)  or  eh'(jit,{in)  for  the  residue:  Or 
he  may  bring  an  action  on  the  judgment  for  the  residue ;  wherein 
the  *defendant  may  be  arrested,  if  he  was  not  arrested  in  the  £  *1020  J 
original  action. (aa)  But  the  first  writ  must  be  returned,  before 
a  second  execution  can  be  taken  o\xi;{hb)  for  that  must  be  grounded  on  the 
first  writ,  and  recite  that  all  the  money  was  not  levied  thereon :  though  if 
upon  the  first,  all  the  money  had  been  levied,  the  writ  need  not  have  been 
returned,  for  no  further  process  was  necessary  ;(f)  and  if  nothing  bo  levied 
on  the  first  writ,  it  need  not  be  recited  in  the  second.(i^) 

If  the  sheriff  return  that  he  has  taken  goods,  which  remain  in  his  hands 
unsold  for  want  of  buyers,  the  plaintiff  may  sue  out  a  writ  of  venditioni 
exponas,  reciting  the  former  writ  and  return,  and  commanding  the  sheriff 
to  expose  the  gootis  to  sale,  and  have  the  moneys  arising  therefrom  in  court, 
at  the  return  of  it;(ft;)  or,  if  goods  are  not  taken  to  the  value  of  the  whole, 
the  plaintiff  may  have  a  venditioni  exponas  for  part,  and  ii,  fieri  facias  for 
the  residue,  in  the  same  writ.(^)  And  it  is  said,  that  if  a  sheriff'  seize 
goods  to  the  value,  and  return  it,  he  is  bound  to  find  buyers,(^^</)  If  he  wil- 
fully delay  to  sell  for  an  unreasonable  time,  with  a  view  to  injure  the  de- 
fendant, he  is  liable  to  an  action.(/t/i)  But  where  it  appeared  by  affidavit, 
that  writs  of  extent  and  fieri  facias  had  been  issued  on  the  same  day,  the 
court  of  King's  Bench,  we  have  seen,(a)  refused  to  allow  a  venditioni  expo- 
nas to  be  issued,  on  the  return  of  the feri facias,  to  compel  the  sheriff"  to 
sell  the  goods  under  it.  And  the  court  of  Common  Pleas  refused  to  grant 
an  attachment  against  the  sheriff,  because  he  had  returned  to  a  writ  of 
venditioni  exponas,  that  part  of  the  goods  levied  remained  in  his  hands, 


t 


(e)  Pallitter  v.  Palluttr,  H.  56  Geo.  III.  K.  B.     1  Chit.  Eep.  614,  in  notU. 
(/)  3  BftPQ   k  Aid.  696.  (y)   1  Maule  tt  Scl.  593. 

(h)  2  Ld.  Uiiym.  1072.     1  Salk.  322.     S.  C.  Bac.  Abr.  tit.  Exeniiion,  D. 
(»■)  Id.  tbid.    2  Show.  39<L  {k)  Ap|)etid.  Chap.  .\  LL  J  54,  5  ;  57. 

</)   /(/.  §  92,  3.  i,u)  Id.  J  123,  4;    128. 

(aa)   1  New  Rep.  C.  P.  133.     2  Smith,  R.  39,  S.  C. 
{lb)  Biu-iies,  213.     2  Cliit.  Rep.  203.    Ante,  996. 

<c)   1  SiUk.  318.     Gilb.  Exec.  26.  (rfW  Ken.  1  20.     9  Trice,  5. 

{ee)  ApjK:nd  Chiip.  XLI.  §  57.     Cowp.  406. 

Iff)   Thejt.  Brev.  305.     Append.  Chap.  XLI.  §  59.     An^l  see  further,  as  to  the  writ  of  ven^ 
dilioni  exponas,  2  Wms.  Sauud.  5  Ed.  47,  </.  (2). 

(gg)  Per  UoU,  Ch.  J.  6  Mod.  293.     2  Ld.  Eaym.  1075,  S.  C. 

{hk)  SlJirk.  KL  Pri.  163,     Ante,  1013.  (li)  Ante  1018;  and  sec  2  Chil.  Rep.  390. 
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for  want  of  purchasers. (7c)  A  sheriff  having  returned  a  levy  under  a  writ 
of  fic7'i  facias,  cannot  return  to  a  venditioni  expo7ias,  that  he  has  sold  the 
goods,  but  detains  the  money  for  another  plaintiff,  under  a  prior  writ  of 
execution ;  and  the  court  of  Exchequer  quashed  such  return  on  motion,  and 
would  not  give  the  sheriff  leave  to  amend  it.(?)  But  where,  on  a  writ  of 
venditioni  exponas  for  goods  already  taken  in  execution,  with  a  clause  of 
fieri  facias  for  the  residue,  the  sheriff  returned  that  he  had  made  a  certain 
sura  of  the  said  goods,  bu:  omitted  by  mistake  to  return  nulla  bona  to 
tlie  fieri  facias,  the  court  of  Common  Pleas  allowed  the  sheriff  to  amend 
the  return,  and  set  aside  an  attachment  issued  against  him  for  not  making 
\i.[m)  And  where  the  sheriff  ret ':'■»:  ed  to  Vi  fieri  facias,  issued  on  a  judg- 
ment against  C,  that  he  had  levied,  and  the  goods  remained  in  his  hands 
for  want  of  buyers,  and  afterwards  a  venditioni  exponas  issued,  under  which 
the  sheriff  sold  part  of  the  goods ;  the  court  held,  that  in  an  action 
against  the  sheriff  for  not  selling  the  residue,  nor  paying  the 
[  '''lOSl  ]  money,  *he  might,  notwithstanding  his  return,  be  admitted  to 
prove  that  C.  became  bankrupt  before  the  judgment,  and  that  the 
plaintiff  knew  of  his  insolvency  at  the  time  of  the  action.(a) 

When  the  old  sheriff  returns  that  he  has  taken  goods,  which  remain  in 
his  hands  for  want  of  buyers,  the  usual  way  of  proceeding,  in  the  King's 
Bench,  is  by  writ  of  distringas  to  the  new  sheriff,  commanding  him  to 
distrain  the  old  one,  till  he  sell  the  goods, (5)  &c.  Of  this  writ  there  are 
two  sorts ;  the  first,  which  is  the  more  ancient,  commands  the  sheriff  to 
whom  it  is  directed ;  to  distrain  the  late  sheriff,  so  that  he  expose  the  goods 
to  sale,(t'(?)  and  cause  the  moneys  arising  therefrom  to  be  delivered  to  the 
present  sheriff,  in  order  that  such  sheriff  may  have  those  moneys  in  court,  at 
the  return  :[d)  The  other  writ,  which  is  the  most  usual, (e')  is  to  distrain  the 
late  sheriff,  to  sell  the  goods,  and  have  the  money  in  court  himself.  (/)  And 
when  there  has  been  collusion  between  the  defendant  and  the  sheriff,  the 
court  will  not  prevent  the  plaintiff  from  proceeding  at  the  same  time  by 
action  for  a  false  return,  and  by  distringas  against  the  late  sheriff  to  make 
a  return  to  a  venditioni  exponas.{g)  But  where  the  sheriffs  of  I/ondon, 
having  taken  the  defendant's  goods  in  execution  under  a  writ  of  fiej'i facias, 
were  ruled  on  the  8th  of  Feh'uary,  1811,  to  return  the  writ ;  and  returned 
on  the  11th,  that  they  had  the  goods  in  hand  for  want  of  buyers:  after 
which  the  plaintiff,  without  issuing  a  writ  of  venditioni  eayonas,  lay  by  till 
a  commission  of  bankrupt  issued  against  the  defendant,  founded  on  an  act 
of  bankruptcy  prior  to  the  execution,  and  till  after  the  then  sheriffs  had 
delivered  up  the  goods  to  the  assignees  of  the  bankrupt  on  the  16th  of  3fareh, 
and  had  gone  out  of  office  in  September  following ;  and  then,  in  January 
1812,  issued  a  writ  of  distringas  to  the  present  sheriffs,  to  distrain  the  late 
sheriffs,  for  not  selling  the  goods,  the  court  of  King's  Bench,  under  these 
circumstances,  set  aside  the  last  mentioned  writ,  leaving  the  plaintiff  to  his 
remedy  by  action,  if  the  commission  were  fraudulent,  as  alleged  by  him. (A) 
►50  where  the  sheriff,  in  3Iichaelmas  term,  returned  to  a  writ  of  fieri  facias, 

(k)  1  Bos.  &  Pul.  359;  and  see  4  Moore,  339. 

(?)  9  Price,  317.  (m)   1  Marsh.  344.     Ante,  999. 

(a)  6  Maule  k  Sel.  42.  (b)  Append.  Chap.  XLI.  §61,3. 
(cc)  Gilb.  Exec.  21. 

{d)  34  Hen.  VI.  3G.  {e)  6  Mod.  299. 

(/)  Rast.  164.    r/ies.  Brev.  00.    Of.  Brev.  45.  Append.  Chap.  XLI.  S  61.  2.    2Ld.RarHi 
1074,5.     1  Salk.  323.     S.  C-  2  Wms.  Saund.  5  Ed.  47,  ?.  (2). 

(5--)  2  Chit.  Rep.  392  (h)  15  East,  78, 
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"goods  in  liand  for  want  of  buyers,  value  unknown,"  and  no  further  steps 
Averc  taken  by  the  phiintifl'  till  Trlnltij  term  followinff,  and  in  the  mean 
time  the  goods  were  seized  umler  an  extent  by  the  crown ;  the  court  would 
not  compel  the  sheriff  to  make  good  the  loss  to  the  plaintiff,  l)Ut  (juashcd  a 
writ  of  dlatringas  which  had  been  issued  for  that  purpose,  although  the 
plaintiff  had  given  all  the  indulgence,  with  the  advice  and  concurrence  of 
the  sheriff's  officer. (z)  On  an  alias  distrint/as  against  the  late 
sheriff,  for  *not  selling  goods  on  a  venditioni  expcmas,  the  court  [  *1022  ] 
ordered  the  issues  to  be  increased  to  the  amount  of  the  debt,  and 
costs  subseijuently  incurred.(a) 

The  return  of  nulla  bona  is  proper,  wlien  the  defendant  has  no  goods  or 
chattels  in  the  bailiwick  of  the  sheriff,  whereof  he  can  cause  to  be  made  the 
de])t  and  costs,  or  damages  recovered ;  but  when  the  defendant  has  goods, 
though  the  sheriff  is  prevented  from  taking  them  by  the  allowance  of  a  writ 
of  error,  he  should  not  return  mdla  bona,  but  the  fact  of  a  writ  of  error, 
having  been  sued  out  and  allowed,  as  an  excuse  for  not  taking  them. (6) 
If  the  sheriff  return,  on  a  fieri  facias,  that  the  defendant  has  no  goods  in 
his  bailiwick,  the  plaintiff,  if  it  be  true,  may  have  another  writ  oi  fieri  facias 
into  the  same  county,  or  a  testatum  fieri  facias  into  a  different  county, 
suggesting  that  the  defendant  has  goods  there  ;(c)  which  latter  writ  may  be 
awarded  into  Wales,  or  a  county  j^aicdine  :{dd)  Or  the  plaintiff,  in  that 
case,  may  sue  out  a  capias  ad  satisfacicndum,{ec)  or  elegit.  By  the 
statute  5  Geo.  IV.  c.  lOG,  §  14,  the  prothonotaries,  in  the  courts  of  Great 
Session  in  Wales  may  issue  testatum  executions  against  defendants,  in  any 
county  within  the  jurisdiction.  And  a  testatum  fieri  facias  may  be  either 
for  the  whole,  or,  on  the  return  of  a  partial  levy,  for  the  residue.(/)  In 
any  of  these  writs,  there  may  be  a  clause  of  non  omittas  ;(</)  commanding 
the  sheriff  that  he  do  not  omit,  on  account  of  any  liberty  in  his  county, 
but  that  he  enter  the  same,  &c. :  which  clause  may  be  inserted  in  the  first 
process.(7t)  If  the  return  be  not  true,  the  plaintiff  may  maintain  an  action 
against  the  sheriff,  for  a  false  return  ;  in  which  action,  the  sheriff  cannot  go 
into  circumstantial  evidence  to  impeach  the  judgment,  on  the  ground  of  a 
collateral  fraud  :(«)  And  when  the  sheriff  returns  nidla  bona,  and  there  is 
a  recovery  against  him  for  his  false  return,  that  vests  no  property  of  the 
goods  in  him,  or  the  plaintiff;  but  they  remain  in  the  defendant,  and  are 
liable  to  a  subsequent  execution  for  his  debt.(A;)  But  an  action  on  the  case 
does  not  lie  against  a  sheriff,  who  has  not  been  ruled  to  return  the  writ  for 
neglecting  to  have  the  money  in  court,  according  to  the  exigency  of  a  fieri 
faeias.il) 

The  plaintiff  cannot  regularly  sue  out  a  fieri  facias  into  a  different  county 
from  that  where  the  action  is  laid,  without  a  testatum  ;{m)  nor  a  testatum^ 
without  a  previous  fieri  facias.{n)     But  the  award  of  a  testatum  on  the 

(i)  3  Barn.  &  Aid.  204.     1  Chit.  Rep.  613,  S.  C.  (a)  4  Bnrn.  &  Aid.  652, 

\b)  3  Moore,  83.     Gow,  60,  S.  C. 
(r)  Append.  Chnp.  XLI.  §  60,  61. 

(d'l)  Cro.  Jar.  484;  and  sec  1  Lev.  256,  291.     T.  Raym.  206.     2  Wms.  Saund.  5  Ed.  193, 
194,  (2).    R.  n.  19  Jae.  I.  K.  B.     Append.  Chap.  XLI.  >  GG.  7,  8. 
(<r)  Append.  Chap.  XLL  §  28.  ( f)  Id.  ?  09,  70,  71. 

(g)   H.  I  40.  (A)  Ante,  147. 

(ii)  2  Stark.  Ni.  Pri.  218.  \k)  2  Vern.  239. 

(/)   1  Stark.  Xi.  Pri.  388. 

(m)  2  BlMc.  Rep.  094.    Palter  ^  Ellison,  H.  25  Geo.  lU.  K.  B.    3  Dumf.  &  East,  657. 
(n)  3  Duruf.  &  East,  388. 
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roll,  IS  sufficient  to  warrant  di  fieri  facias  into  a  different  county  :(o) 
[  *1023  ]  *or  \i -Ji  fieri  facias  be  sued  out  into  one  county,  -when  it  should 

have  been  a  testatum,  "without  any  original  ^er«/acms,  and  the 
plaintiff  afterwards  sue  out  an  original  fieri  facias,  the  court  will  permit 
the  party  to  amend  the  former  writ,  by  making  it  a  testatwn,  on  payment 
of  costs ;(«)  and  they  will  not  set  aside  a  testatum,  sued  out  without  an 
original  fieri  facias  to  warrant  it,  if  the  plaintiff  afterwards  sue  out  such 
or'igxxidX  fieri  facias,  and  get  it  returned  and  filed,  so  as  to  be  able  to  pro- 
duce it  on  showing  cause, (J)  though  a  writ  of  error  has  been  previously 
brought. (c)  So,  where  the  record  was  produced  in  court,  on  which  an 
original  capias  ad  satisfaciendum  was  entered,  with  the  sheriff's  return 
thereto,  the  court  of  King's  Bench  permitted  the  plaintiff  to  sue  out  and 
seal  an  original  capias  ad  satisfaciendum,  to  warrant  a  testatum  into  a 
different  county  :{d)  And  in  that  court,  it  is  said  that  the  fiei'i  facias,  on 
which  the  testatum  is  founded,  is  returned  of  course  by  the  attorneys  them- 
selves, as  originals  are.(e)  In  all  continued  writs,  the  alias  or  testatum 
must  be  tested  the  day  the  former  was  returnable  ;(^)  and  ii  ix.  fieri  facias 
issue  to  the  sheriff,  returnable  on  a  return  day,  and  he  at  that  day  return 
nulla  bona,  a  testatum  may  issue  on  the  day  following,  and  execution 
thereon  will  be  good  ;  for  though,  on  mesne  process,  there  can  be  no  testa- 
tum till  the  quarto  die  post,  yet  it  is  otherwise  in  writs  of  execution,  for 
on  these  the  party  has  no  day  in  court. (^(/) 

If  the  sheriff  return  nulla  bona,  and  that  the  defendant  is  a  beneficed 
clerk,  having  no  lay  fee,  there  goes  o.  fieri  or  levari  facias  to  the  bishop  of 
the  diocese  wherein  the  benefice  is,  commanding  him  to  make  or  levy  the 
sum  recovered,  of  the  ecclesiastical  goods  and  chattels  of  the  defendant. (A) 
This  writ  is  similar  to  a  common  fieri  facias ;  and  under  it,  the  bishop, 
who  is  in  nature  of  a  temporal  officer  or  ecclesiastical  sheriff,  may  seize  and 
sell  the  profits  of  the  benefice  :{i)  But  he  must  return  fiei'i  or  levari  feci, 
and  not  sequestrari  feci,  upon  this  writ.(i)  He  may  also,  like  the  sheriff, 
be  called  on  by  rule  to  return  the  writ  '.(k)  and  if  he  make  a  false  return, 
will  be  liable  to  an  action.  (Z)  Upon  this  writ,  the  bishop  or  his  officer 
makes  out  a  sequestratio7i,{m)  directed  to  the  churchwardens,  or,  upon 
proper  security,  to  persons  of  the  plaintiff's  own  appointment,  requiring 

them  to  sequester  the  tithes,  and  other  profits  of  the  benefice ; 
[  *1024  ]  which  *sequestration  should   be  forthwith  duly  published,  by 

reading  it  in  church  during  divine  service,  and  afterwards  at  the 
church  door,  and  fixing  a  copy  thereon,  if  that  be  the  usual  mode  of  publi- 

(0)  Barnes,  196,  '7;  and  see  Prac.  Reg.  210,  212.  Append.  Chap.  XLI.  ?  27,  65.  It  is  not 
sufficient,  however,  to  verify  the  fact  of  an  original  fieri  facias^  having  been  awarded,  by 
affidavit;  but  the  plaintiff"  ought  to  have  the  roll  in  court.     Per  Cur.  M.  42  Geo.  III.  K.  B. 

(a)  3  Durnf.  &  East,  657.     1  H.  Blac.  541.     Ante,  999. 

(6)  2  Salk.  589,  90.  Barnes,  200,  201,  208,  9;  211.  3  Durnf.  &  East,  388,  657;  but  see 
1  East,  296.     Ante,  996. 

(c)  5  Durnf.  k,  East,  272. 

(d)  6  Durnf.  &  East,  450.     Append.  Chap.  XLI.  §  104. 

(e)  2  Salk.  590.  {ff)  Id.  699.     Ante,  152. 
(gg)  T.  Jon.  200. 

(h)  Gilb.  Exec.  26.  Bac.  Abr.  tit.  Execution,  360.  Append.  Chap.  XLI.  g  69,  &c.  For 
the  history  of  this  writ,  and  what  may  be  taken  under  it,  see  3  Bos.  &  Pul.  326,  per  Alvan- 
ley,  Ch.  J.  Or,  instead  of  &  fieri  or  levari  facias  de  bonis  ecclesiasticis,  a  sequestrari  facias  may 
be  issued;  for  which  see  Append.  Chap.  XLI.  §  75. 

ii)   1  Mod.  260.     2  Mod.  257,  8.     1  Fresm.  230,  S.  C.  (/r)  1  Str.  87. 

(1)  1  Sid.  276.     Gilb.  Exec.  26,  and  see  1  Salk.  320.     1  Ld.  Raym.  265,  S.  C. 
(m)  Burn's  Eccles.  Law,  tit.  Sequestration,  3  V.  317.     Append.  Chap.  XLI.  §  78. 
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cation  in  the  diocese  where  the  benefice  sequestered  is  situate :(«)  for  where 
a  sequestration  was  made  out,  and  not  publislied  while  the  writ  was  in  force, 
but  was  stayed  in  the  rej^ister's  hands,  by  desire  of  the  |)hiintiff"'s  attorney, 
the  court  hehl  that  it  had  no  priority,  as  against  other  seciuestratioiis,  after- 
wards made  out  and  duly  published  ;  but  that  if  it  had  been  published,  the 
execution  would  have  taken  eflfect,  and  must  have  been  first  satisfied,  not- 
withstanding it  was  then  returnable. (i)  The  writ  of  fieri  or  levari  facias 
de  bonis  ecclesiast ids  is  a  continuing  execution  ;  and  if  the  sequestration 
issue  before  the  writ  is  returnable,  it  is  suflicient,  though  it  be  not  published 
till  afterwards  ;((•)  and  the  plaintiff  is  entitled  to  the  growing  j)rofits  from 
time  to  time,  tliough  long  after  it  is  returnable,  until  he  is  satisfied  the 
sum  indorsed  on  the  writ.(6)  Yet,  if  it  be  actually  returned,  the  authority 
of  the  bishop  is  at  an  end :  Therefore,  where  such  a  writ  remained  in  the 
hands  of  the  bishop  long  after  it  was  returnable,  who  sequestered  the  pro- 
fits of  the  vicarage,  accruing  as  well  before  the  return  day  as  after,  and 
being  ruled  to  return  the  writ,  returned  only  the  amount  of  the  sum  levied 
up  to  the  return  day,  the  court  of  Common  Pleas  would  not  order  the  writ 
and  return  to  be  taken  ofi"  the  file ;  but  would  only  permit  the  return  to  be 
amended,  by  inserting  the  sum  levied  up  to  the  time  when  the  writ  was 
actually  returned  :{d)  The  proper  way  would  have  been,  to  have  ruled  the 
bishop  from  time  to  time,  to  know  what  he  had  levied.(<;)  AVhen  a  bishop 
grants  a  sequestration  against  the  eflects  of  a  clergyman  within  his  dio- 
cese, he  stands  in  the  same  situation  as  a  sherifi";  and  the  court  has  the 
same  power  over  him  as  over  that  officer :  Therefore,  where  four  writs  of 
sequestration  had  issued  against  the  effects  of  a  clergyman  at  the  same 
time,  by  the  same  attorney,  at  the  suit  of  different  persons,  and  they  had 
been  entered  so  as  to  postpone  the  execution  of  the  plaintiff,  who  was  enti- 
tled to  priority,  the  coui't  ordered  the  bishop  to  return  what  he  had  levied, 
and  give  precedence  to  the  writ  issued  at  the  suit  of  the  plaintiff.(/) 
"When  a  beneficed  clergyman  or  curate  has  been  discharged,  under  the  in- 
solvent act,  1  Geo.  IV.  c.  119,  his  assignees  are  authorized  by  that  sta- 
tute,(^)  to  apply  for  and  obtain  a  sequestration  of  the  profits  of  his  bene- 
fice, for  the  payment  of  his  debts ;  and  the  order  for  his  discharge  shall  be 
a  sufficient  warrant  for  granting  such  sequestration,  without  any  writ  or 
other  proceedings  to  authorize  the  same ;  and  such  sequestration  shall 
accordingly  be  issued,  as  the  same  might  have  been  upon  any  writ  of  levari 
facias,  founded  upon  any  judgment  against  such  clergyman. 

*In  an  action  against  an  executor  or  administrator,  if  the  she- 
riff return  nulla  bona  to  the  fiej'i  facias,  the  plaintiff  must  pro-  [  *1025] 
ceed  by  scire  fieri,  inquiry,(aa)  or  action  of  debt  upon  the  judg- 
ment,   suggesting  a  devastavit:  but  if  a  devastavit  be  returned  by  the 
sheriff,  the  plaintiff"  may  have  execution  immediately  against  the  defend- 
ant, hj  fieri  facias  de  bonis  prQpriis,{bb)  or  capias  ad  satisfaciendum. {cc) 

(a)  6  Barn,  k  Ores.  630. 

(6)  Burn's  Ecclcs.  Law,  tit.  Sequestration,  3  V.  317.     Lcgassicke  v.  Pi»hop  of  Exeter,  E.  22 
Geo.  in.     1  Croinp.  3  Ed.  351,  2.     2  II.  Blac.  582  ;  but  see  Wood's  Inst.  (JOH,  9.     1  Cromp. 


3  Ed.  337,  8,  ncntb.  contra.  (c)  6  Barn.  &  Cres.  630. 

(d)  2  II.  Blac.  582.  (e)  . 

If)  1  Dowl.  &  Ryl.  480. 

(g)  I  38,  and  see  stat.  7  Oeo.  IV.  c.  57,  ?  28. 
{aa)  Lil.  Ent.  664.     Append.  Chap.  XLIl'l.  §  87. 
\hb)   Thci.  Brev.  46,  7,  122,  125.     Append,  Chap.  XLI.  ?  79,  80. 
\cc)  Append.  Chap.  XLI.  J  94. 
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If  the  slieriflf  return,  that  he  has  made  his  mandate  to  the  bailiff  of  a 
liberty,  who  has  given  him  no  answer,  the  bailiff  may  be  called  upon  by 
rule,  to  return  the  mandate  ;(cZ)  and  if  he  do  not  return  it,  will  be  liable  to 
an  attachment :  Or  if  he  return  nulla  hona,  &c.  the  plaintiff  may  proceed 
thereon,  in  like  manner  as  if  the  sheriff  had  returned  it :  And  if  the  bai- 
liff make  an  insufficient  return,  he  is  liable  to  be  amerced  for  it,  and  not 
the  sheriff,  by  the  statute  27  Hen.  VIII.  c.  24  §  ^.{e) 


After  a  fieri  facias,  if  the  plaintiff  be  not  satisfied,  he  may  have  a  ca- 
pias ad  satisfaciendum,)  against  the  person  of  the  defendant,  or  an  elegit, 
against  his  goods  and  a  moiety  of  his  lands :  or  he  may  sue  out  either  of 
these  writs  in  the  first  instance. 

It  has  been  said,  that  where  judgment  is  given  against  one  who  is  in 
view  of  the  court,  or  in  WestminsterhnW,  it  may  be  executed  immediately, 
and  the  party  taken  or  sent  for  into  court  and  committed. (^)  This  how- 
ever is  a  case  that  can  scarcely  occur  in  civil  actions ;  wherein  the  judg- 
ment is  not  given  in  court,  but  signed,  on  taxing  costs,  in  the  King's 
Bench  or  prothonotary's  office.  The  usual  mode,  therefore,  of  executing 
a  judgment  against  the  person  of  the  defendant,  is  by  writ  of  capias  ad 
satisfaciendum :  And  when  he  is  at  large,  it  commands  the  sheriff,  or  other 
oflScer  to  whom  it  is  directed,  to  take  the  defendant,  and  him  safely  keep, 
so  that  he  may  have  his  body  in  court,  on  the  return  day,  to  satisfy  the 
plaintiff.  (_^^) [a]     When  the  defendant  is  already  in  custody,  there  is  no 

{d)  2  Durnf.  &  East,  5. 

(e)  Gilb.  C.  P.  30.     Durnf.  &  East,  12.     Ante,  309. 

(/)  3  Salk.  160.  {gg)  Append.  Chap.  XLI.  §  81,  &c. 

[a]  a  debt  is  satisfied  by  taking  in  execution  the  body  of  the  defendant,  unless  the  sta- 
tute provides  otherwise.  Cooper  v.  JBigaloiv,  1  Cow.  56.  The  arrest  of  one  of  several  joint 
debtors  on  a  ca.  sa.,  and  his  subsequent  discharge  by  the  creditor,  discharges  and  extin- 
guishes the  judgment  as  to  all  tlie  debtors  ;  so  that  neither  can  be  after  taken  or  held  on 
executions.  Ransom  v.  Keijes,  9  Cow.  128.  If  a  defendant  be  discharged  for  want  of  being 
duly  cliarged  in  execution,  he  can  never  be  taken  on  a  ca.  sa.  issued  on  the  same  judgment. 
3[artin  v.  Edwards,  1  Gaines,  515.  If  a  defendant  be  committed  on  an  execution,  and  dis- 
charged for  want  of  securitj'  for  the  prison  fees,  no  new  execution  can  issue  on  tlie  judg- 
ment until  it  is  revived  hj  scire  facias.  Scott  v.  MaiqAn,  Ilardin,  122.  Where  a  judgment 
debtor  has  once  been  taken  in  execution,  and  is  afterwards  discharged  by  the  creditor's 
consent,  he  cannot  l)e  again  taken  on  the  same  execution,  or  on  any  other  issued  on  the 
Bame  judgment,  unless  the  discharge  were  procured  by  the  fraud  of  the  debtor.  Little  v. 
Newbiiri/port  Bank,  14  Mass.  443.  But  where  a  debtor,  who  has  been  taken  on  execution, 
is  liberated  by  the  creditor,  on  an  agreement  that  he  will  return  on  certain  conditions,  and 
the  debtor  aftei-wards  surrenders  himself  pursuant  to  the  agreement,  he  may  be  again  im- 
prisoned on  the  same  execution.  lb.  Discharge  of  an  execution  debtor  from  imprison- 
ment, amounts  to  a  dischrrge  of  the  debt,  so  that  the  joint  debtors  are  thereby  discharged. 
Bailey  v.  Kimball,  1  Chip.  151.  Where  the  body  of  a  debtor  is  committed  upon  execution, 
all  liens  created  by  the  attachment  are  lost;  and  if  the  creditor,  in  pursuance  of  the  statute, 
subsequently  release  the  body  of  tlie  debtor  and  take  execution  against  his  goods  and  estate, 
it  only  gives  him  a  new  and  independent  remedy,  and  does  not  revive  any  lien  created  by 
the  original  attachment.  Willard  y.  Lull,  20  Vt.,  (5  Washb.)  373.  And  lodging  a  ca.  sa. 
with  the  sheriff,  whose  prisoner  the  defendant  is,  under  the  practice  in  South  Carolina,  is  a 
sufiicient  charging  in  execution.  Robertson  v.  Shannon,  2  Strobh.  419.  It  is  no  objection 
to  a  fieri  facias  that  the  defendant  is  in  custody  in  tlie  action,  if  he  has  not  been  charged  in  exe- 
cution. It  is  the  plaintiffs  right  to  choose  in  execution  between  the  body  and  the  goods  ; 
and  the  defendant,  although  in  custody  in  the  action,  cannot,  by  neglect  to  give  bail,  take 
away  this  choice,  at  least  for  a  reasonable  time.  lb.  By  the  common  law,  and  under  the 
Statutes  of  Virginia,  as  they  existed  prior  to  the  Revised  Code  of  1819,  a  judgment  creditor, 
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occasion  for  this  writ;  but  if  tlic  plaintiff  Avould  proceed  a^rainst  his  body, 
he  must  charge  him  in  execution,  as  directed  in  a  former  chapter. (A) 

Tlie  process  of  captus  after  judgment  is  not  given  by  the  express  words 
of  any  statute,  but  arises  by  conse<{uence  of  law ;  it  being  a  rule,  that  win-n- 
ever a  capias  is  allowed  on  mesne  process  before  judgment,  it  may  be  had 
upon  the  judgment  itself.(/)  This  process  therefore  lies  after  judgment  in 
every  instance  where  the  defendant  was  subject  to  a  capias  before  ',{k)  and 
it  may  be  taken  out  agaijist  the  defendant  sued  by  ji  wrong  name,  if  he 
has  omitted  to  take  advantage  of  the  misnomer  -.{J)  but  it  lies  not  against 
peers,  or  members  of  the  House  of  Commons,  except  upon  ;i 
*statute  merchant  or  statute  staple,(a)  or  recognizance  in  nature  [*102G] 
of  a  statute  staple,(rt)  nor  against  ambassadors,  and  other  public 
ministers,  or  their  domestic  servants  ;{b)  nor  the  servants  in  ordinary  of  the 
ki)ic/,  or  queen  regent  ;(r-')  nor  against  members  of  corporations  aggregate, 
or  hundredo7's,  for  any  thing  done  in  their  corporate  capacity,  or  under  the 
statute  7  &  8  Geo.  IV.  c.  31.((/)  Neither  does  it  lie  against  an  Iteir,  on  a 
special  judgment,  for  the  debt  of  his  ancestor,  to  be  levied  of  the  lands 
descended  ;(c)  nor  against  executors  or  administrators,  unless  a  devastavit 
be  returned. (/)  And,  by  the  statute  57  Geo.  III.  c.  99,  §  47,  "  no  penalty 
or  costs  incurred  by  any  spiritual  person,  by  reason  of  any  non-residence 
on  his  benefice,  shall  be  levied  by  execution,  against  the  body  of  any  such 
person,  whilst  he  shall  hold  the  same,  or  any  other  benefice,  out  of  the  pro- 
fits of  which  the  same  can  be  levied  by  se(|uestration,  within  the  term  of 
three  years ;  and  in  case  the  body  of  any  such  spiritual  person  shall  be 
taken  in  execution  for  the  same,  the  court  in  which  the  same  was  recovered, 
or  any  judge  thereof,  may  and  shall,  upon  application  made  for  that  pur- 
pose, discharge  the  party  from  such  execution,  in  case  it  shall  be  made 
appear,  to  the  satisfaction  of  such  court  or  judge,  that  such  penalty  and 
costs  can  be  levied  as  aforesaid." 

This  process  lies  for  a  deferidant  to  recover  his  costs,  on  a  judgment  of 
nonpros,  nonsuit,{g)  or  verdict,{hh)  as  well  as  for  the  plaintiff'.  And  an 
infant  seems  to  be  liable  to  this  process.(n)    It  may  also  be  taken  out  against 

(h)  Chap.  XY.  p.  363.  &c. 

(»■)  3  Salk.  28G. 

(k)  3  Co.  12.  (/)  2  Str.  1218.    AnU;  449,  50. 

in)  2  Leon.  173.  4.  1  Cromp.  3  Ed.  338.  (b)  Ante,  449,  50. 

(c)   r,l.  190.         ■  (d)  Id.  122,  &c.,  193. 

(/:)  2  Wins.  Saund.  5  Ed.  1,  (4.)  Ante,  938.  (/)  3  Blac.  Com.  414. 

(y)  Append.  Chap.  XLI.  g  90.  (hh)  Id.  I  91. 

(«)  2  Str.  1217,  and  see  id.  708.  1  Bos.  &  Pul.  480. 

by  committing  the  bodj-  of  his  debtor  to  prison  on  execution,  released  his  lien  on  the  lands 
of  the  del)tor,  and  could  not  afterwards  levy  on  them,  unless  the  debtor  died  in  custody  or 
escaped.  Snead  v.  McCord,  12  How.  U.  S.  407.  In  Georgia,  when  a  defendant  is  arrested 
and  imprisoned  under  a  ca.  sa.,  the  fact  of  giving  l)ond  to  appear  and  take  tlie  benefit  of  the 
Insolvent  Debtor's  Act,  does  not  in  law  discharge  his  property  from  execution  under  a  fieri  fa- 
cias. Ilif/ga  V.  Iluson,  8  Geo.  317.  Where  a  debtor  has  been  arrested  on  a  ca.  sa.  and  given  bond 
for  his  appearance  at  court,  under  the  Insolvent  Debtor's  Act,  of  Xorlli  Carolina,  and  is 
afterwards  surrendered  by  his  sureties,  he  is  then  in  custody  on  execution,  and  the  sheriff 
cannot  discharge  him  from  prison  without  an  order  of  court.  Writ/ht  v.  Roberts,  d  Iredell, 
119.  The  taking  of  his  body  on  a  ca.  .?</.  is  nut  a  sati.'ifaction  of  the  debt,  in  case  the  debtor 
escapes  or  is  discharged  by  the  sheriff;  and  the  debtor,  in  such  case,  is  not  released  from 
bis  liability.  Saunders  v.  APClool,  1  Strobh.  22.  In  Vermont,  ^^Jlen  a  creditor  discharges 
the  body  of  a  debtor  committed  on  execution,  under  the  third  section  of  the  act  of  1803, 
he  is  entitled,  as  matter  of  right,  and  without  notice  to  the  debtor,  to  an  atias  executiou 
against  his  property.     Martin  v.  Kilbournc,  11  Verm.  93. 
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bail,  in  the  King's  Bench,  without  any  previous  fieri  facias,  or  return  of 
nulla  bona  ;{k/c)  but  in  the  Common  Pleas  or  Exchequer,  &c.,  the  bail  are 
not  subject  to  a  capias  :{ll)  nor  does  it  lie  on  a  common  law  recognizance,(w) 
or  recognizance  taken  in  the  King's  Bench,  on  bringing  a  writ  of  error  ;(w) 
nor  for  damages,  against  tenant  in  dower,(w)  &c.  After  interlocutory  judg- 
ment against  a,  feme  upon  a  contract,  she  married;  and  the  court  held,  that 
the  plaintiflF  might  proceed  to  judgment  and  execution  against  her,  without 
joining  the  husband  by  scire  facias:  and  a  capias  ad  satisfaciendum 
against  her,  following  the  judgment,  was  at  all  events  regular,  though  the 
plaintiff  had  notice  of  the  marriage  before. (o)  In  an  action  against  hus- 
band and  wife,  they  may  both  be  taken  in  execution :  and  when  the 
wife  is  taken  in  execution,  she  shall  not  be  discharged ;  unless  it  appear 
that  she  has  no  separate  property,  out  of  which  the  demand  can  be  satis- 
fied,(jo)   or  that  there  is  fraud  and  collusion  between  the  plaintiff  and 

her  husband,  to  keep  her  in  prison. (g)  It  should  also  be  re- 
[  *1027  ]  mcmbered,  that  *volunteers,  soldiers  and  seamen,  are  not  liable 

to  be  taken  in  execution,  unless  an  affidavit  be  made,  that  the 
original  debt,  in  the  case  of  soldiers,  amounted  to  20?.,  at  least,  over  and 
above  all  costs  of  suit, (a)  or,  in  the  case  of  seamen,  that  the  debt  or  damage 
and  costs  are  of  that  amount ;  and  that  the  debt  was  contracted  when  the 
defendant  did  not  belong  to  any  ship  in  his  majesty's  service  :(6)  And 
when  a  capias  ad  satisfaciendum  lies,  it  cannot,  we  have  seen,  be  executed 
upon  parties  coming  to,  attending  upon,  or  returning  from  courts  of  jus- 
tice ;(c)  nor  at  the  time,(cf)  or  place,(e)  when  and  where  they  are  privileged 
from  arrest. 

In  point  of  form,  the  capias  ad  satisfaciendum  must  pursue  the  judg- 
ment:(/)  therefore,  on  a  judgment  against  several  defendants,  it  must 
include  them  all.((/)  If  part  of  the  demand  has  been  already  levied  under  a 
fieri  facias,  the  capias  ad  satisfaciejidum  is  only  for  the  residue  :(A)  And 
it  may  be  sued  out  against  executors  or  administrators,  after  a  devastavit 
returned.  (?■)  This  writ  should  be  directed  to  the  sheriff  of  the  county  where 
the  action  is  laid,  or  to  the  proper  officer  for  executing  it  in  a  county  pala- 
tine ;  and  it  need  only  be  sealed  in  the  King's  Bench, (Ar)  but,  in  the  Com- 
mon Pleas,  it  must  be  signed,  as  well  as  sealed  ;(Z)  and  it  must  be  tested  and 
returnable  in  term  time,  in  like  manner  as  the  fieri  facias. [)nm)  It  was 
formerly  necessary  that  there  should  be  fifteen  days  at  least  between  the 
teste  and  return  of  ihe  fieri  facias  and  capias  ad  satisfaciendum,  by  origi- 
nal: but  as  that  occasioned  great  delay,  it  was  enacted  by  the  statute  13 
Car.  II.  Stat.  2,  c.  2,  §  6,  that  "  in  all  actions  of  debt,  and  other  personal 

(kk)  2  Str.  822,  1139. 

(II)  2  Taunt.  113,  14.  2  Marsh.  18G.  Id.  187.  (a).  Post,  Chap.  XLUI. 

(m)  Gilb.  Exec.  69.  Bing.  Exec  106,  1.  (n)  Gilb.  Exec.  6  Bing.  Exec.  107. 

(0)  4  East,  521. 

(p)  Ohalk  V.  Deacon  ^Wife,  T.  2  Geo.  IV.  C.  P.  6  Moore,  128,  and  see  5  Barn.  &  Aid.  759. 
Ante,  194. 

(g)  2  Str.  1167,  1237.  1  Wils.  149.    K.  B.  Barnes,  203.    3  Wils.  124.    2  Blac.  Rep.  720,  S. 
C.  C.  P.  Ante,  194. 

(a)  Ante,  199.  (b)  Id.  198,  9.  (c)  Id.  195,  &c. 

{d)  Id.  218.  (e)  Id.  219,  19. 

(/)  Philpot  V.  Muller  ^  another,  T.  23  Geo.  II.  K.  B. 

[g)  6  Durnf.  &  East.  526,  7.  (h)  Append.  Chap.  XLI.  ?  92,  3. 

a)  Id.  §  94.  - 

(k)  Imp.  K.  B.  10  Ed.  382,  but  see  R.  E.  1659.  K.  B.  contra. 

[1)  Imp.  C.  P.  7  Ed.  468.  [mm)  Ante,  998,  9. 
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actions,  and  also  in  all  actions  of  ejectment,  depending  by  original  writ  in 
the  courts  of  King's  Bench  and  Common  Pleas,  aftcrany  judgment  obtained 
therein,  there  need  not  he  fifteen  days  between  the  teste  and  return  of  any 
writ  o^  fieri  facias  or  capias  ad  satisfaciendum  ;  nor  shall  the  want  there- 
of be  assigned  for  error."  This  statute,  however,  does  not  extend  to  any 
writ  of  capias  ad  satisfaciendum,  whereon  a  writ  of  exigent  after  judg- 
ment is  to  be  awarded  :  nor  to  any  capias  ad  satisfaciendtini  against  the 
defendant,  in  order  to  make  his  bail  liable.  The  capias  ad  satisfaciendum 
should  regularly  be  returnable  on  a  general  return  day,  or  day  certain,  in 
like  manner  as  the  former  proceedings  ;(?*)  and  for  the  purpose  of  charging 
the  bail,  there  ouglit  be  eight  days  between  the  teste  and  return  by  ljill,{o) 
and  fifteen  by  original :{p)  but  a  capias  ad  satisfaciendum  re- 
turnable out  of  term,  is  not  void  as  against  the  bail,  though  *it  [*1028] 
may  be  set  aside  by  the  principal  on  motion,  for  irregularity  •,{aa.) 
and  there  may  be  an  intervening  term,  between  the  teste  and  return  of  this 
vrr'it. {/)/>)  The  capias  ad  satisfaciendum  may  be  amended  by  the  judg- 
ment, in  the  names  of  the  parties,(6')  if  mistaken,  or  in  the  amount  of  the 
sum  recovered, (f?)  &c. ;  or  by  the  award  of  execution  on  the  roll,  when 
the  writ  is  made  returnable  on  a  general  instead  of  a  j>articular  return 
day,(e)  or  in  the  Common  Pleas,  "  before  us  at  Westminster,"  instead  of 
"before  our  justices."(/)  &c. 

The  common  returns  to  a  writ  of  capias  ad  satisfaciendum  are,  that  the 
sheriff  has  taken  the  defendant,  whose  body  he  has  ready  •,{g)  or  that  the 
defendant  is  sick  in  prison,  or  so  ill,  that  the  sheriff  cannot  remove  him 
without  great  peril  and  danger  of  his  life  ;(7i)  or  that  the  defendant  is  not 
found  in  his  bailiwick  :{{)  Or  the  sheriff  may  return  that  he  has  made  his 
mandate  to  the  bailiff  of  a  liberty,  who  has  given  him  no  answer,  or  has 
returned  cepi  corp)us,  or  non  est  inventus  ;{h)  or  that  the  defendant  has 
become  bankrupt,  and  obtained  his  certificate,  wherefore  he  forbore  to  take 
him.(/)  On  the  return  of  non  est  inventus,  the  plaintiff  may  sue  out 
another  capias  into  the  same,  or  a  testatumim)  into  a  different  county  ;  or 
he  may  have  a  non  omittas  capias  ad  satisfaciendum  into  either  :{nn)  And 
as  the  defendant  can  only  be  once  taken,  it  seems  there  may  be  several 
writs  running  against  him  at  the  same  time,  in  different  counties  ;(oo)  Or, 
instead  of  suing  out  another  cajnas  or  testatum,  the  plaintiff  may,  if  the 
action  was  commenced  by  original  writ,  proceed  at  once  to  outlaiv  the 
defendant,  by  suing  out  an  exegi  faeias,{2'>p)  and  process  of  outlawry. (9') 

The  defendant  being  taken  upon  a  capiias  ad  satisfaciendum,  either 
satisfies  the  plaintiff's  demand,  or  remains  in  custody.     And  the  plaintiff 

(n)  But  where  an  attorney,  having  sued  by  attachment  of  privilege,  was  not  nonsuited, 
and  afterwards  taken  upon  a  ca.  sa.  returnable  on  a  general  return,  the  court  of  Common 
rieas  liold  it  to  be  well  enough.    3  Wils.  58. 

(o)  2  Sulk.  602.  (p)   13  Car.  11.  stat.  2,  c.  2,  |  6. 

\aa)  2  Bur.  1188.  [bb)  2  Salk.  700.  2  Ld.  Raym.  775,  S.  C. 

(r)  Barnes,  10,  11.     4  Taunt.  322. 

((i)  2  Durnf.  k  East,  737.  5  Durnf.  k  East,  577.  G  Durnf  &  East,  450.  8  Duriif.  k  East, 
41G,  (rt).      1  Chit.  Rep.  349.     An(e,'lU. 

(c)  2  Blac.  Rep.  836  ;  and  see  2  Bos.  k  Pul.  336. 

(/)  3  \Vil,s.  58;  and  see  1  Marsh.  237.     Ante,  909. 

\g)   Append.  Chap.  XLI.  §  97. 

(h)  Imp.  Khcr.  2  VA.  444,  5.     Append.  Chap.  XLI.  ?  100. 

h)  Append.  Chap.  XLI.  I  98.  (k)  Id.  ?  101. 

(/)  Id.  ?  99.  (77»)  Jd.  \  103,  &c.  i  but  see  4  Taunt.  031. 

(nn)   Id.  I  102.  [00)  Ante,  995. 

\pp)  Append.  Chap.  XLI.  g  109.  (y)  Ante,  131,  2. 


■^028  OF  EXECUTION 

is  bound  to  accept  from  a  defendant  in  custody  under  a  capias  ad  satisfa- 
ciendian,  tlie  amount  of  the  debt  and  costs,  when  tendered,  in  satisfaction 
of  his  debt,  and  to  sign  an  authority  to  the  sheriff  to  discharge  the  defend- 
dant  out  of  custody  :(r)  And  an  action  on  the  case  will  lie  against  the  plain- 
tiff, for  having  maliciously  refused  so  to  do ;  and  the  refusal  to  sign  the 
discharge  is  sufficient  primd  facie  evidence  of  malice,  in  the  absence  of 
circumstances  to  rebut  the  presumption. (r)  But  in  order  to  discharge  a 
defendant  out  of  custody,  who  is  in  execution  for  costs,  it  must  appear 

that  such  costs  were  paid  on  his  account :  Therefore,  where  a 
[  *1029  ]  ^plaintiff  was  in  execution  for  costs  recovered  by  a  magistrate, 

in  an  action  for  false  imprisonment,  an  affidavit,  stating  that  they 
had  been  paid  to  the  latter  by  the  treasury,  was  deemed  insufficient.(rt) 
The  sheriff  hath  it  seems  no  power  to  receive  money  of  the  defendant,  upon 
a  capias  ad  satisfaciendum;  for  his  business  is  only  to  execute  the  writ; 
and  if  in  such  case  the  defendant  pay  the  sheriff,  and  he  afterwards  become 
insolvent,  and  do  not  pay  the  plaintiff,  such  payment  shall  not  excuse  the 
defendant  :{h)  And  accordingly,  upon  the  execution  of  a  writ  of  capias  ad 
satisfaciendum,  issuing  out  of  the  King's  Bench,  which  requires  the  sheriff 
to  take  and  keep  the  body,  so  that  he  may  have  it  on  the  return  day  of 
the  writ  at  Westminster,  to  satisfy  the  plaintiffs  of  their  damages,  costs 
and  charges,  if  the  sheriff,  before  the  return  day,  receive  the  money  due 
from  his  prisoner,  and  thereupon  liberate  him,  before  he  has  paid  it  over 
in  satisfaction  to  the  party  entitled  to  it,  he  is  answerable  as  for  an 
escape  ;((?)  and  his  retm-n,  under  the  common  rule,  of  cepi  corpus,  and  that 
he  detained  the  prisoner  until  he  satisfied  him,  (the  sheriff,)  the  levy 
money  indorsed  on  the  vfrit,  which  he  had  ready,  as  commanded,  &c.,  is  of 
no  avail. (c)  If  the  plaintiff  appoint  a  special  bailiff,  or  give  particular 
directions  to  the  officer  with  regard  to  the  receipt  of  money  on  an  exe- 
cution, he  thereby  discharges  the  sheriff;  and  if  the  sheriff  afterwards  return 
that  he  has  paid  over  the  money  to  the  plaintiff,  he  is  not  liable  to  an  action 
for  a  false  return. ((^) 

If  the  defendant,  being  taken  in  execution,  do  not  satisfy  the  plaintiff,  he 
either  remains  in  custody  of  the  sheriff,  who  may  carry  him  immediately 
to  the  county  gaol,(g)  or  is  removed  by  habeas  corpus  to  the  King's  Bench 
or  Fleet  prison.  In  either  case,  the  execution  is  considered,  quoad  him,  as 
a  satisfaction  of  the  debt :(/)  Therefore  a  judgment  creditor,  who  has  taken 
his  debtor  in  execution,  cannot  afterwards  sue  out  a  commission  of  bankrupt 
against  him  upon  the  same  debt  ;{g)  nor  set  off  the  sum  recovered,  in  an 
action  brought  by  the  debtor,  for  a  cross  demand  ;(7i)  nor  stay  the  proceed- 
ings in  a  second  action,  until  the  costs  of  a  prior  one,  for  which  the  plaintiff 
is  in  execution,  are  paid  :(^)  and  if  the  plaintiff,  having  the  defendant  in 

(;•)  4  Barn.  &  Cres.  26.     6  Dowl.  &  Ryl.  129,  S.  C. 
(a)  6  Moore,  65.     3  Brod.  &  Bing.  3,  S.  C. 

(6)  12  Mod.  250,  per  Holt,  Gh.  J.;  and  see  1  Lutw.  587.  12  Mod.  385.  Freera.  482. 
Barnes,  214.     Bac.  Abr.  tit.  Execution,  D. 

(c)  14  East,  468. 

(d)  Porter  v.  Viner,  M.  56  Geo.  III.  K.  B.    1  Chit.  Rep.  613,  (a).    Ante,  1019. 

(e)  4  Durnf.  &  East,  555.     Ante,  230,  31.  (/)  Hob.  59. 

(^r)  8  Duruf.  &  East,  123  ;  and  see  1  Str.  653.  3  Wils.  271,  accord.  But  the  courts  have 
no  power  to  discharge  the  defendant  out  of  execution,  on  the  ground  of  a  commission  of 
bankrupt  having  since  been  sued  out  against  him  by  the  plaintiff.     1  Bos.  &  Pul.  302. 

(h)  5  Maulc  &  Sel.  103.  2  Chit.  Rep.  303,  S.  C.;'  but  see  1  Taunt.  426.  1  Maule  &  Sel. 
696,  semb.  contra.     6  Taunt,  176. 

(0  8  Dowl.  &  Rvl.  42.    Ante.  538. 
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execution,  consent  to  his  discharge,  thouo;]i  it  lie  on  terms  wliicli  arc  not 
afterwards  complied  with,(/c)  or  upon  friving  a  fresh  security,  which  after- 
wards becomes  incftcctual,(/)thc  plaint  itl'cannot  resort  to  the  judg- 
ment again,  and  take  or  charge  the  defenihmt's  person  in  *execu-  [  *1030  ] 
tion ;  even  though  he  were  discharged  the  first  time  by  the  phiintifT's 
consent,  upon  an  express  undertaking  that  he  shouhl  be  liable  to  be  taken  in 
execution  again,  if  he  failed  to  comply  Avith  the  terms  agreed  on. (a)  But  a 
capias  ad  satliffacicndum  is  no  actual  satisfaction,  so  as  to  bar  the  i)laintiflf 
from  taking  out  execution  against  other  persons,  liable  to  the  same  debt  or 
damages  :(/>)  And  where  a  defendant,  liaving  been  taken  under  an  attach- 
ment for  non-payment  of  money  pursuant  to  an  award,  was  discharged  by 
the  sheriff,  on  his  consenting  to  return  into  custody,  the  court,  on  his  refusal 
to  do  so,  granted  an  alias  attachment  against  h.\m.[cc)  So,  where  a  defend- 
ant was  taken  in  execution  under  a  capias  ad  satisfaciendum^  on  a  judg- 
ment obtained  by  the  plaintiffs,  and  a  commission  of  bankruptcy  was  after- 
wards issued  against  him,  whilst  he  remained  in  custody  at  their  suit,  and 
the  plaintiffs  being  compelled,  in  order  to  prove  their  debt  under  the  statute 
49  Geo.  III.  c.  121,  to  discharge  the  defendant  from  the  execution,  and  the 
commission  having  been  afterwards  superseded,  the  plaintiff  took  the  defend- 
ant in  execution  again  on  a  capias  ad  satisfaciendum  founded  on  the 
original  judgment ;  the  court  held,  that  if  there  were  no  fraud  in  suing  out 
the  commission,  the  defendant  would  have  been  entitled  to  his  discharge  on 
motion  ;  but  that  if  the  commission  had  been  preconcerted,  or  fraudulently 
superseded,  he  would  not  be  so  entitled ;  and  the  plaintiff's  affidavits  imput- 
ing strong  circumstances  of  fraud  to  the  defendant,  the  court  refused  to 
discharge  him  out  of  custody,  but  left  him  to  his  remedy  by  audita 
quercla.{d)  If  the  plaintiff  consent  to  discharge  one  of  several  defendants, 
taken  on  a  joint  capias  ad  satisfaciendum,  he  cannot  afterwards  retake 
him,  or  take  any  of  the  other  defendants. (c)  And  where  the  plaintiff 
obtained  a  verdict  in  trespass  against  two  defendants,  both  of  whom  were 
arrested  on  a  joint  capias  ad  satisfaciendum,  and  one  was  discharged,  on 
giving  a  promissory  note  to  the  plaintiff,  the  court  of  Common  Pleas  held, 
that  this  operated  to  discharge  the  other.(/)  But  if  one  of  two  defendants, 
taken  on  a  joint  writ,  be  discharged  under  an  insolvent  debtor's  act,  that 
will  not  operate  as  a  discharge  of  the  other  ;  the  discharge  of  the  former  not 
being  with  the  actual  consent  of  the  plaintiff. (^) 

It  was  formerly  doubted  whether,  if  a  person  were  taken  in  execution, 
and  set  at  liberty  by  privilege  of  either  house  of  parliament,  the  party  at 
whose  suit  such  execution  was  pursued,  was  for  ever  after  barred  and  dis- 
abled from  suing  forth  a  new  writ  of  execution :  For  the  avoi<ling  of  any 
further  doubt  in  which  case,  it  is  enacted  by  the  statute  2  Jac.  I.  c.  13,  §  2, 

(A-)  4  Bur.  2482.     6  Durnf.  &  East,  52G,  7.     7  Durnf.  &  East,  420. 

(/)    1  Durnf.  k  East,  557. 

\a)  2  East,  243.  Harncs,  205.  But  see  the  statute  41  Geo.  III.  c.  C4,  by  which  any  credi- 
tor, at  who.se  suit  a  debtor  was  charged  in  exccutioti,  mipbt  liave  consented  to  hi.*!  di.scharge, 
without  losing  the  benefitof  the  judgment  upon  which  the  execution  issued;  c.xcciu  that  the 
person  of  the  del)tor  was  not  to  be  again  liable  to  an  arrest  for  the  same  debt,  nor  the  bail 
to  be  proceeded  against.  This  statute,  however,  being  made  to  continue  in  force  only  for 
three  years,  is  now  expired. 

(A)  Hob.  50;  and  see  5  Taunt.  614.     1  Marsh.  250,  S.  C. 

(fc)   Good  V.  Wilks,  T.  57  Geo.  III.  K.  B. 

Id)  9  Moore,  114.     2  Bing.  41,  S.  C. 

\c)  G  Durnf.  k  East,  525.  (  f)  2  Moore.  235. 

(\;)   5  East,  147. 
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tliat  "  the  party  at  -whose  suit  such  writ  of  execution  was  pursued, 
[  *1031  ]  his  *cxccutors  or  administrators,  after  such  time  as  the  privilege 

of  tliat  session  of  parliament  in  which  such  privilege  shall  be  so 
granted  shall  cease,  may  sue  forth  and  execute  a  new  writ  or  Avrits  of 
execution,  in  such  manner  and  form  as  by  the  law  of  this  realm  he  or 
they  miglit  have  done,  if  no  such  former  execution  had  been  taken  forth 
or  served." 

If  a  person  taken  on  a  capias  ad  satisfaciendum  died  in  execution,  it  was 
formerly  holden  that  the  plaintiff  had  no  further  remedy;  because  he  had 
determined  his  choice  by  this  kind  of  execution,  which,  affecting  a  man's 
liberty,  is  esteemed  the  highest  and  most  rigid  in  the  law. (a)  But  now,  by 
the  statute  21  Jac.  I.  c.  24,  reciting,  that  forasmuch  as  daily  experience  doth 
manifest,  that  divers  persons  of  sufficiency  in  real  and  personal  estate, 
minding  to  deceive  others  of  their  just  debts,  for  which  they  stood  charged 
in  execution,  have  obstinately  and  wilfully  chosen  rather  to  live  and  die  in 
prison,  than  to  make  any  satisfaction  according  to  their  abilities ;  to  prevent 
which  deceit,  and  for  the  avoiding  of  such  doubts  and  questions,  it  is 
declared,  explained  and  enacted,  that  "the  party  or  parties  at  whose  suit, 
or  to  whom  any  person  shall  stand  charged  in  execution,  for  any  debt  or 
damages  recovered,  his  or  their  executors  or  administrators,  may,  after  the 
death  of  the  person  so  charged  and  dying  in  execution,  lawfully  sue  forth 
and  have  new  execution,  against  the  lands  and  tenements,  goods  and  chattels, 
or  any  of  them,  of  the  person  so  deceased,  in  such  manner  and  form,  to  all 
intents  and  purposes,  as  he  or  they  or  any  of  them  might  have  had,  by  the 
laws  and  statutes  of  this  realm,  if  such  person  so  deceased  had  never  been 
taken  or  charged  in  execution." 

"  Provided,  that  this  act  shall  not  extend  to  give  liberty  to  any  person 
or  persons,  their  executors  or  administrators,  at  whose  suit  or  suits  any 
such  party  shall  be  and  die  in  execution,  to  have  or  take  any  new  execution, 
against  any  lands,  tenements  or  hereditaments,  of  such  party  so  dying  in 
execution,  which  shall  at  any  time  after  the  said  judgment  or  judgments,  be 
by  him  sold  bond  fide,  for  the  payment  of  any  of  his  creditors,  and  the 
money  which  shall  be  paid  for  the  lands  so  sold,  either  paid  or  secured  to 
be  paid  to  any  of  his  creditors,  with  their  privity  and  consent,  in  discharge 
of  his  or  their  due  debts,  or  of  some  part  thereof. "(J) 

If  a  party  taken  on  a  capias  ad  satisfaciendum  escape,  or  be  rescued, 
though  the  sheriff  is  thereby  liable,  because  he  ought  to  have  taken  the  posse 
comitatus,  yet  the  plaintiff  may  sue  out  a  new  execution ;  and  shall  not  be 
compelled  to  take  his  remedy  against  the  sheriff,  who  may  be  dead  or  insol- 
vent :(e)  Or,  if  the  defendant  escape  from  the  King's  Bench  or  Fleet  Prison, 
the  plaintiff,  on  application  to  a  judge,  may  have  an  escape  warrant,  in  order 
to  retake  him ;  Avhich  shall  be  in  force  throughout  England.{d)  The  new 
sheriff,  however,  is  not  answerable  for  the  escape  of  a  debtor  taken  in  execu- 
tion, in  the  time  of  his  predecessor,  and  not  delivered  over  to  him  by 

indenture.     1  Moody  &  M.  34,  A7ite,  307. 
[  *1032  ]       *If  the  writ  of  execution  be  irregular,  the  defendant  may  move 

the  court  to  set  it  aside,(aa)  and  discharge  him  out  of  custody,  if 

(a)  Hob.  52.     6  Durnf.  &  East,  526. 

(b)  And  see  the  statute  47  Geo.  III.  sess.  2,  c.  74,  "for  more  effectually  securing  the  pay- 
ment of  the  debts  of  traders."'     Ante,  937. 

(c)  2  Bac.  240,  244,  355. 

\d)  Stat.  1  Ann.  stat.  2,  c.  6,  §  1.     Ante,  233,  4.  (aa)   1  Bing.  171,  190. 
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taken  on  a  capias  ad  satisfaciendum,  kc.  or  that  the  slieilff  repay  the 
money  levied  thereon  :(W)  or  that  the  floods  or  money  levied  on  a  Jicri 
facias,  kc.  may  be  restored  to  the  defendant.  But  where  the  plaintiff, 
having  obtained  a  verdiet  af^ainst  the  defendant,  entered  up  jud;;ment,  and 
sued  out  execution  against  his  goods;  the  court  of  Cunnnon  IMcas  refused 
to  allow  the  sum  levied  to  be  impounded  in  the  hands  of  the  sheriff,  until 
an  action,  which  the  defendant  had  commenced  against  the  plaintiff,  as  the 
acceptor  of  a  bill  of  exchange,  had  been  determined. (cr;)  And  the  court 
of  E\che([uer  would  not  interfere  on  motion,  to  set  aside  a  fieri  facias, 
which  had  been  issued  and  executed  after  service  of  the  allowance  of  a 
writ  of  error.(tZ(Z)  A  third  person,  whose  goods  are  taken  under  it,  may 
also  move  the  court,  to  have  them  restored.  But  if  the  right  be  not  clear, 
the  court  will  leave  him  to  his  action  against  the  sheriff;  or  they  will  some- 
times direct  an  issue  for  trying  it,  and  retain  the  money  in  court,  to  abide 
the  event  of  the  trial.  On  setting  aside  a  judgment  and  execution,  for 
irregularity,  the  court  will  restrain  the  defendant  from  bringing  an  action 
of  trespass,  unless  a  strong  case  for  damages  be  shown. (c) 

Upon  an  g;ro/icous  judgment,  if  there  be  a  regular  writ,  the  party  may 
justify  under  it,  till  the  judgment  be  reversed;  for  an  erroneous  judgment  is 
the  act  of  the  court.(/)  But  if  the  judgment  or  execution  has  been  set 
aside  for  irregular  it//,  the  party  cannot  justify  under  it;  for  that  is  a  matter 
in  the  privity  of  himself  or  his  attorney  :(^)  and  if  the  sheriff  or  officer,  in 
such  case,  join  in  the  same  plea  Avitli  the  party,  he  forfeits  the  benefit  of 
his  defence. (^)  The  sheriff  or  officer,  however,  may  justify  under  an  irregu- 
lar judgment,  as  well  as  an  erroneous  one  ;{h)  for  they  are  not  privy  to  the 
irregularity:  and  so  as  the  writ  be  not  void,  it  is  a  good  justification,  how- 
ever irregular,  and  the  purchaser  will  gain  a  title  under  the  sheriff;  for  it 
would  be  very  hard,  if  it  should  be  at  the  peril  of  the  purchaser,  under  a 
fieri  facias,  whether  the  proceedings  were  regular  or  not.(/)  iVccordingly, 
if  the  sheriff  sell  a  term  under  a  Avrit  of  fieri  facias,  which  is  afterwards 
set  aside  for  irregularity,  and  the  produce  of  the  sale  directed  to  be  re- 
turned to  the  termor,  the  latter  cannot  maintain  an  ejectment,  to  recover 
his  term  against  the  vendee  under  the  sheriff. (A-)  In  justifying  under  a 
writ  of  execution,  the  party  need  not  set  forth  in  his  plea,  that  the  writ 
has  been  returned  :  But  a  justification  by  the  sheriff  or  officer,  under  a 
returnable  process,  is  ill,  without  showing  a  return  of  it ; 
♦and  if  the  plaintiff  join  with  the  officer,  there  must  be  judg-  [^1033] 
ment  against  both.(a) 

(U)  4  Bing.  147. 

(re)  10  Moore,  321.  (d<l)  0  Price,  GOG. 

(<-)   1  Chit.  Rep.  134,  and  sec  id.  238.     Ante,  508.  (/)   1  f^tr.  509. 

(ff)  Id.  ihid.  15  East,  615,  (c),  and  see  2  Stark.  Ni.  Pri.  404.  5  Barn.  &  Aid.  740.  10  Moore, 
143.     2  Bing.  523.     S.  C.  Ry.  &  .Mo.  278.    6  Barn.  &  Cres.  38.    9  Dowl.  &  Ryl.  44,  S.  C. 

(/.)  5  Barn.&Ald.  746.    1  Car.  &  P.  7. 

((■)   1  Vcs.  195.     1  Maule  &  Scl.  425.     6  Maule  k  Scl.  110. 

{k)  1  Maule  &  Scl.  425,  and  see  6  Maule  &  Scl.  110,  but  see  5  Barn.  &  Aid.  826.  3  Stark. 
Ni.  Pri.  130,  S.  C.     8  Moore,  46. 

(<j)  2  Str.  1184.  1  Wils.  17,  S.  C.  The  general  rule,  as  laid  down  by  //"//,  Ch.  J.,  in  the 
case  of  Freeman  v.  BleicUt,  1  Salk.  409,  10,  is,  that  where  a  principal  oflicer  is  to  justify 
under  a  returnable  process,  he  must  show  that  it  was  returned  ;  for  he  is  commanded  to 
return  the  writ,  and  shall  not  be  protected,  unless  he  show  that  he  paid  a  full  and  duo  obe- 
dience in  acting  under  it;  but  any  subordinate  officer,  as  a  bailiff,  may :  And  it  is  there  said 
that  the  sherifl'  cannot  justify  under  a  fieri  facias,  or  capias,  without  showing  a  return  :  and 
see  Com.  Dig.  tit.  Pleader,  3  .M.  24.  6  Durnf.  &  East,  35,  accord.  But  this  seems  to  be  erro- 
neous, as  to  a  fieri  facieu  or  capiat  ad  satis/acicndtim.     The  principal  distinction  Ls  between 


1033 


OF  EXECUTION 


When  the  plaintiff  has  execution,  and  the  money  is  levied  and  paid,  and 
the  judgment  is  afterwards  reversed,  there  the  party  shall  have  restitution 
witliout  a  seh-e  facias  ;  because  it  appears  on  the  record  that  the  money 
is  paid,  and  there  is  a  certainty  of  what  was  lost ;  otherwise  where  it  was 
levied  but  not  paid,  for  then  there  must  be  a  scire  facias^  suggesting  the 
matter  of  fact,  viz.  the  sum  levied,  &c.(6)  If  the  judgment  be  set  aside 
after  execution  for  irregularity,  there  needs  no  scire  facias  for  restitu- 
tion •,{c)  but  if  it  be  not  made,  an  attachment  shall  be  granted  upon  the 
rule  for  a  contempt.(fi) 


An  elegit  is  founded  on  the  statute  Westm.  2  (18  Edw.  I,)  c.  18,  by 
which  it  is  enacted,  that  "when  a  debt  is  recovered  or  acknowledged  in 
the  king's  court,  or  damages  awarded,  it  shall  be  in  the  election  of  him 
who  sues  for  such  debt  or  damages,  to  have  a  writ  of  fieri  facias  to  the 
sheriff,  for  levying  the  debt  of  the  lands  and  chattels,  or  that  the  sheriff 
deliver  to  him  all  the  chattels  of  the  debtor,  (saving  only  his  oxen,  and 
beasts  of  his  plough,)  and  a  moiety  of  his  land,  until  the  debt  be  levied, 
by  a  reasonable  price  or  extent ;  and  if  he  be  evicted,  he  shall  recover 
by  writ  of  novel  disseisin,  and  afterwards  by  writ  of  re-disseisin,  if  there 
be  occasion."(e)  The  writ  we  are  now  speaking  of  lies  against  the  defend- 
ant in  his  lifetime,  or  his  heir  and  tertenants  after  his  death :(/) 
[  *1034  ]  And  *it  may  be  had  against  peers  of  the  realm,  as  well  as 
others ;  and  also  against  executors  and  administrators,  upon  a 
devastavit  returned. (a)  But  it  lies  not  against  an  heir,  till  his  full  age ; 
and  therefore,  on  a  scire  facias  brought  against  him,  the  ])arol  shall  de- 
mur, because  he  may  have  a  good  plea  to  bar  the  execution,  which  might 
be  mispleaded.(66)  If  the  plaintiff  had  awarded  an  elegit  into  one  county, 
and  extended  the  lands  upon  that  writ,  it  was  formerly  doubted  whether 
he  could,  after  filing  the  writ,  have  sued  out  an  elegit  into  another  county  :[cc) 
But  it  seems  to  be  now  settled,  that  on  a  suggestion  that  the  defendant 
has  more  land,  either  in  the  same  or  another  county,  the  plaintiff  may 
have  a  new  elegit  for  a  moiety  of  the  land,  in  whatever  county  it  lies  :(dd) 
And  he  may  award  elegits  into  as  many  different  counties  as  he  pleases, 
without  being  under  the  necessity  of  suing  out  testatums  ;(ee)  and  may 

mesne  and  final  process  :  The  former  ought  always  to  be  returned;  for  otherwise  the  arrest 
thereon  will  be  wrongful,  and  false  imprisonment  will  lie  against  the  sheriff":  5  Co.  90.  2 
Rol.  Abr.  563,  I.  20.  But  where  filial  process  issues  out  of  a  superior  court,  upon  which  no 
judgment  or  other  proceeding  is  to  be  had,  no  return  is  necessary.  Id.  ibid.  Cro.  Eliz.  237, 
8.  Moore,  468.  lSalk.318.  2  Salk.  700.  2  Ld.  Raym.  776;  and  see  Com.  Dig.  tit.  Ee- 
torn,  F.  1.  2  Chit.  PI.  4  Ed.  1135,  (a),  but  see  4  Moore,  163.  In  the  case  of  Middleion  v. 
Price,  2  Str.  1184.  1  Wils.  17,  S.  C.  (where  a  justification  by  the  sheriff  was  holden  ill, 
without  showing  a  return,)  the  defendants  justified  under  process  of  an  inferior  court ;  and 
it  is  a  rule,  that  if  an  officer  of  an  inferior  court  do  not  return  process  directed  to  him,  false 
imprisonment  lies  against  him.     2  Rol.  Abr.  563,  I.  10.  (6)  2  Salk.  588. 

(c)  For  the  form  of  a  writ  of  restitution  in  ejectment,  after  setting  aside  a  judgment  and 
execution  for  irregularity,  in  the  Exchequer,  see  Append.  Chap.  XLVI.  §  125. 

{d)  2  Salk.  588. 

(c)  For  the  history  of  the  writ  of  elcc/it,  and  the  proceedings  under  it,  see  2  Wms.  Saund. 
5  Ed.  68,  (1,)  69,  (2,)  69,(3).     And  for  forms  of  the  writ,  see  Append.  Chap.  XLI.  I  lll,&c. 

(/)  Append.  Chap.  XLI.  |  124. 

(a)   1  Cromp.  3  Ed.  339.  {bh)  Gilb.  Exec.  58. 

{cc)   1  Cromp.  3  Ed.  339,  345.     Law  of  Exec.  287. 

{dd)  2  Wms.  Saund.  5  Ed.  68,  a.    Append.  Chap.  XLI.  §  119. 

(ee)  1  Cromp.  3  Ed.  339,  345.     Law  of  Exec.  208.     Append.  Chap.  XLI.  ^  118. 
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execute  all  or  any  of  them  at  his  ploasure.(^)  If  a  writ  of  elegit  be  sued 
out  in  the  life  time  of  the  defendant,  it  may  be  executed  after  his  death: 
For  there  is  a  distinction  between  writs  original  and  judicial,  in  respect  of 
the  abatement  of  the  suits,  by  the  death  of  the  dc'fen<lant:  The  former 
generally  abate,  if  the  defendant  die  before  judgment,(//)  but  the  latter 
are  not  affected  by  it:(/<)  And  tliouf!;h  the  statute  giving  the  elegit  has  not 
made  any  express  provision  concerning  the  abatement  of  it  by  the  death 
of  the  defendant,  it  ought  to  be  construed  in  the  same  manner  as  other 
process  of  execution,  which  does  not  abate  by  death,  when  the  defendant 
has  no  day  in  court.(t) 

Upon  this  writ,  the  sheriff  is  to  empanel  a  jury,  who  are  to  make  inquiry 
of  all  the  goods  and  chattels  of  the  debtor,  and  to  appraise  the  same ;  and 
also  to  inquire  as  to  his  lands  and  tenements. (A:)  The  goods  and  chattels 
being  appraised,  are  to  be  delivered  to  the  plaintiff,  at  the  price  set  upon 
them  ;{l)  and  in  this  respect,  an  elegit  differs  from  a  fieri  facias,  upon 
which  the  sheriff  cannot  deliver  the  goods,  though  he  may  sell  them,  to  the 
plaintiff.(;rt)  If  the  goods  and  chattels  are  sufficient  to  satisfy  the  plaintiff's 
demand,  the  sheriff  ought  not  to  extend  the  lands,(n)  but  othcrAvise  he  may 
extend  them:  And  if,  under  a  writ  of  eA'f/i/",  the  sheriff  return  nulla  bona, 
and  extend  the  lands,  the  extent  it  seems  is  good,  though  in  truth  the  goods 
were  sufficient.(<v)  And  he  may  not  only  extend  a  moiety  of  the  lands 
properly  so  called,  but  also  of  a  reversion, (jt?)  or  rent-charge. (</) 
But  *copyhold  lauds  are  not  extendible  ;(a)  nor  a  rent-seek, (/>)  [*1035] 
advowson  in  gross,(c)  or  glebe  belonging  to  a  parsonage  or  vicar- 
age.(c?)  A  terra  for  years  may  be  either  exten<led,  or  sold  as  part  of  the 
personalty  :(e)  If  it  be  extended,  the  plaintiff  is  accountable  for  all  the 
profits  he  receives  out  of  the  term,  upon  such  oxtent ;  and  if  he  rooeive  the 
debt  out  of  such  term,  before  it  expires,  the  defendant  shall  be  restored  to 
the  term  itself ;(/)  but  otherwise  he  shall  keep  the  term,  and  not  account 
for  the  profits  of  it.{gg)  If  A.  and  B.  recover  several  judgments  against 
C,  and  A.  sue  out  an  elegit,  and  have  a  moiety  of  C's.  lands  delivered  to 
him,  and  then  B.  sue  out  an  elegit,  the  sheriff,  we  have  seen,{hJi)  can  only 
extend  a  moiety  of  the  remaining  lands:  But  if  A.  have  two  judgments 
against  C.  of  the  same  term,  and  take  out  two  elegits,  on  tlie  one  he  may 
have  a  moiety  of  the  whole,  and  on  the  other  the  remaining  moiety,  and  is 
not  restrained  on  the  latter,  to  the  moiety  of  the  moiety;  for  in  judgment 
of  law,  the  whole  term  is  but  as  one  day. 

At  common  law,  if  a  man  was  seised  of  the  legal  estate  in  lands,  to  the 
use  of,  or  in  t runt  for  another,  against  whom  a  judgment  had  been  obtained, 
or  who  had  entered  into  a  statute  or  recognizance,  these  lands  were  not 
liable  to  execution,  upon  the  judgment  statute  or  recognizance  of  cestui  que 

(f)  2  Wms.  Sannd.  5  Ed.  68,  L     Archb.  K.  B.  2V2.    Ante,  995,  6. 
iff)  Anir.  932.  (A)  0.  Bridg.  467.  (•)  ^'i-  404,  478. 

{k)  Co.  Lit.  289,  b.  2  Inst.  396.  Dyer,  100.  Cro.  Eliz.  584.  Coin.  L>ig.  tit.  Execution. 
C.  14.     Bac.  Ahr.  tit.  Execution,  349. 

(/)  Gilb.  Exec.  33,  and  see  1  Sid.  184.    1  Lev.  92.     1  Keb.  105,  261,  465,  556,  692,  S.  C. 

(m)   1  Ld.  Uaym.  346.    Bac.  Abr.  tit.  Execution,  349,  352. 

(n)  2  Inst.  395.    1  Cromp.  3  Ed.  339.  <")  0.  Bridg.  474. 

(p)  Gilb.  Exec.  38.  (g)  Id.  39.     Moore,  32. 

(a)   1  Rd.  Abr.  888.  3  Blac.  Com.  419.  2  Barn.  &  Ores.  242,  3.    3  Dowl.  &  RyL  603,  S.  C. 

(h)  Cro.  Eliz.  656.  (c)  Gilb.  Exec.  39. 

(d)   Id.  40.     3  Bos.  &  Pul.  327.  (e)  8  Co.  171. 

(/)  Gilb.  Exec.  35,  ((,q)  Id.  33.  (hh)  Ante,  836 
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trustJt)  But,  by  tlie  statute  of  frauds,  29  Car.  II.  c.  3,  §  10,  it  is  enacted, 
that  "it  shall  be  lawful  for  every  sheriff  or  other  ofl&cer,  to  whom  any  writ 
or  precept  is  directed,  at  the  suit  of  any  person  or  persons,  of,  for  and  upon 
any  judgment,  statute  or  recognizance,  to  do,  make  and  deliver  execution, 
unto  the  party  in  that  behalf  suing,  of  all  such  lands,  tenement,  rectories, 
tithes,  rents  and  hereditaments,  as  any  other  person  or  persons  are  in  any 
manner  seised  or  possessed,  in  trust  for  him  against  whom  execution  is  so 
sued,  like  as  the  sheriff  or  other  officer  might  or  ought  to  have  done,  if  the 
said  party,  against  whom  execution  is  so  sued,  had  been  seised  of  such  lands, 
&c.  of  such  estate  as  they  are  seised  of  in  trust  for  him,  at  the  time  of  the 
said  execution  sued;  which  lands,  &c.  by  force  and  virtue  of  such  execu- 
tion, shall  accordingly  be  held  and  enjoyed,  freed  and  discharged  from  all 
incumbrances  of  such  person  or  persons  as  shall  be  so  seised  or  possessed, 
in  trust  for  the  person  against  whom  such  execution  shall  be  sued:  And  if 
any  cestui  que  trust  shall  die,  leaving  a  trust  in  fee  simple  to  descend  to 
his  heir,  then  and  in  every  such  case,  such  trust  shall  be  deemed  and  taken, 
and  is  thereby  declared  to  be  assets  by  descent ;  and  the  heir  shall  be  liable 
to,  and  chargeable  with  the  obligation  of  his  ancestor,  for  and  by  reason 
of  such  assets,  as  fully  and  amply  as  he  might  or  ought  to  have  been,  if  the 

estate  in  law  had  descended  to  him  in  possession,  in  like  manner  as 
[  *1036]  the  trust  descended."     The  words  in  the  act  "a^  the  time  *of 

the  said  execution  sued,"  are  held  to  refer  to  the  seisin  of  the 
trustee ;  and  therefore  if  he  has  conveyed  the  lands,  by  the  direction  of 
cestui  que  trust,  before  execution,  though  seised  in  trust  at  the  time  of  the 
judgment,  the  lands  cannot  be  taken  in  execution. (aa)  And  a  trust  created 
by  a  defendant  in  favour  of  himself  and  another  person,  is  not  a  trust  within 
the  meaning  of  the  above  statute;  which  is  confined  to  cases  where  the 
trustees  are  seised  or  possessed  in  trust  for  a  defendant  alone,  and  not 
jointly  with  another  person. (5)  An  equity  of  redemption  cannot  be  taken 
in  execution  on  the  above  statute, (c)  though  it  is  deemed  assets  ;(c?)  and 
therefore,  when  the  estate  is  mortgaged,  the  plaintiff's  remedy  is  by  filing 
a  bill  in  equity  to  redeem,  which  he  is  entitled  to  do,  on  payment  of  prin- 
cipal, interest  and  costs  :(e)  But  an  elegit  must  be  first  sued  out  against 
the  defendant,  and  delivered  to  the  sheriff ;(/)  though  it  does  not  seem  to 
be  necessary  to  have  it  returned.  (</)  And  it  is  holden,  that  if  a  man  be 
cestui  que  trust  of  a  term,  it  is  not  assets  within  the  statute,  which  extends 
only  to  a  trust  of  lands  in  fee. (A)  An  equity  of  redemption,  however,  may 
it  seems  be  taken  under  an  extent. (ii) 

No  notice  is  given  of  executing  an  elegit  :{k)  And  if  there  be  no  lands, 
the  sheriff  need  not  return  an  inquisition  ;{l)  but  otherwise  an  inquisition 
must  be  taken  and  returned,  describing  the  lands  with  convenient  cer- 

(i)  Co.  Lit.  374,  h.     2  Wms.  Saund.  5  Ed.  U,  (17). 

\aa)  Com.  Rep.  226.     Com.  Dig.  tit.  Execution,  (C.  14)  ;  and  see  4  Bing.  335. 

{h)  4  Barn.  &  Aid.  684;  and  see  4  Bing.  96,  335. 

(c)  3  Atk.  200,  739.  1  Ves.  jun.  431.  3  Bro.  Chan.  Gas.  478.  S.  C.  8  East,  467.  2  New 
Rep,  C.  P.  461.    Ante,  1003. 

{d)  2  Freem.  115.     2  Atk.  290;  and  see  Toll.  Exec.  1  Ed.  415,  16. 

(e)  Powell  Mortg.  1  Ed.  99  ;  and  see  Forrest,  162.     1  Madd.  Chan.  522,  3. 

(/)  3  Atk.  200;  and  see  1  Vern.  399.  1  P.  Wms.  445.  6  Ves.  72.  1  Madd.  Chan.  205, 
522,  3. 

ig)  Ld.  Redesd.  PI.  3  Ed.  p.  102.     1  Madd.  Chan.  205,  (r).    Ayite,  1003. 

{h)  2  Vern.  248 ;  and  see  2  Wms.  Saund.  5  Ed.  11,  (17).     8  East,  474,  486. 

{ii)  Forrest.  162,  3.     1  Price,  207.  (k)   1  Cromp.  3  Ed,  35Q, 

[1)  2  Str.  874. 
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tainty;(wi)  and  after  it  is  taken,  the  sheriff  must  deliver  a  moiety  to  the 
plaintifl",  by  metes  and  bounds  :(/t)  If  he  do  not,  the  return  is  ill,  and  may 
be  quashed  for  uncertainty  ;(y)  or  the  objection  may  be  taken  liiniaipi-iuSf 
on  the  trial  of  an  ejectment  brou^dit  uj)on  the  elei/it  :{]>)  and  if  the  defend- 
ant be  joint-tenant,  or  tenant  in  common,  it  ought  to  be  specially  alleged 
in  the  return. (7)  But  it  has  been  adjudged,  that  upon  an  elcc/it,  the  sheriff 
is  not  bound  to  deliver  a  moiety  of  each  particular  tenement  and  farm, 
but  only  certain  tenements,  &c,  making  in  value  a  moiety  of  the  whole.(r) 
If  he  deliver  more  than  a  moiety,  the  execution  is  void. (6) 

It  was  formerly  usual  for  the  sheriff  to  deliver  actual  possession  of  a 
moiety  of  the  lands;  but  he  now  only  delivers  lec/al  possession:  and  if  tho 
plaintiff  do  not  enter,  which  it  seems  he  may  do  by  virtue  of  the 
eleyit,{t)  *he  must,  in  order  to  obtain  actual  possession,  proceed  [  *1037  ] 
by  ejectment ;{a)  in  which  an  examined  copy  of  the  judgment 
roll,  containing  the  award  of  the  elegit  and  return  of  the  inc^uisition,  is 
evidence  of  the  lessor  of  the  plaintiff's  title,  without  proving  a  copy  of  the 
elegit^  and  of  the  inquisition. (ii) 

After  an  elegit,  if  lands  be  duly  extended,  and  delivered  to  the  plaintiff", 
he  cannot  have  any  other  species  of  execution,  unless  in  case  of  eviction ; 
when  he  may  proceed,  in  the  method  pointed  out  by  the  statute  of  Westm, 
2,  or  if  he  be  evicted  out  of  all  the  lands,  he  must  sue  out  a  scire  facias  upon 
the  statute  32  Hen.  YIII.  c.  5,  to  have  a  new  writ  of  execution,  for  what 
remains  unsatisfied :  but  if  he  be  evicted  out  of  part  only,  or  of  the  whole 
but  for  a  time,  as  by  a  prior  judgment,  so  that  the  extent  is  still  continu- 
ing, there  is  no  remedy  by  this  statute,  (c)  If  the  defendant  has  no  lands, 
and  the  goods  arc  not  sufficient  to  satisfy  the  plaintiff",  he  may  have  a  capias 
ad  satisfaciendum  after  an  elegit  :{d)  Or,  if  part  of  the  money  only  be 
levied  on  a,  fieri  facias,  the  plaintiff,  we  have  seen,(t')  may  have  an  elegit 
for  the  residue.(/)  And  a  void  elegit  or  inquisition,  being  aa  none,  will 
not  prevent  the  plaintiff  from  having  a  new  elegit.{g) 

A  question  having  arisen,  in  the  court  of  Chancery,  whether  upon  an 
elegit,  the  plaintiff  could  be  allowed  interest,  beyond  the  penalty  of  a  judg- 
ment, Lord  Hardwicke  was  of  opinion,  that  at  law,  upon  a  judgment  entered 
up,  the  penalty  is  the  debitum  rccuperatum,  and  the  stated  damages  between 
the  parties  ;  but  if  the  creditors  do  not  take  out  an  execution  against  the 
person  of  the  debtor  or  his  personal  estate,  but  extend  the  lands  by  elegit, 
which  the  sheriff  does  only  at  the  annual  value,  and  much  below  the  real, 
the  creditor  holds  quousque  debitum  satisfactum  fuerit,  and  at  law  tho 
debtor  cannot,  upon  a  writ  ad  computandum,  insist  upon  the  creditor'* 
doing  more  than  account  for  the  extended  value  :  but  if  the  debtor  como 
into  a  court  of  equity  for  relief,  this  court  will  give  it  him,  by  obliging  tho 

(m)  Moore,  8.    Com.  Dig.  i\i.  Execution,  (C.  14).    Append,  Cbftp,  XLI.  §  115. 

(n)  Dalt.  Sher.  135.  (0)  Carth.  453.  Append.  C'luvp.  XLI.  |  121. 

Ip)   1  Barn,  k  Aid.  40.  {q)  Hut.  16.    Append.  Chap.  XLI.  g  116. 

(r)  Doug.  473, 

(«)  2  Salk.  563,  4.    1  Ld.  Raym.  718.     1  Vent.  259.    S.  C.  Run.  Eject.  2  Ed.  384 ;  and  sea 

1  Ham.  k  Aid.  40.     2  Ham.  &  Cres.  242,  3.     3  Dowl.  &  Ryl.  603,  S.  C, 
(t)  6  Taunt.  202.     1  Marsh.  542,  S.  C;  and  soe  4  Hing,  1)8, 

(a)  2  Eq.  Cas,  Abr.  381.     3  Durnf.  k  East,  2!)5. 

[bb)  2  Maule  k  Sel.  565;  but  see  Gilb,  Evid.  (by  Lofft,)  10,  11.     Run.  Eject,  3  Ed.  384. 

2  Wras.  Saund.  5  Ed.  69,  a.  contra, 

(c)  Co.  Lit.  289,  b.  Gilb.  E.xec.  57,  8. 

(rf)   1  Str.  226,    2  Ld.  Rnvm.  1451.    S.  P.    Ante,  00b.  (e)  ^n/«-,  1019. 

If)  Append.  Chap.  XLI,  \  123.  (</)  Gilb.  ExQC,  54, 
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creditor  to  account  for  the  whole  that  he  has  received  ;  and  as  a  person  who 
comes  for  equity  must  do  equity,  will  direct  the  debtor  to  pay  interest  to 
the  creditor,  even  thougli  it  should  exceed  the  principal :  And  he  said,  he 
remembered  very  well,  upon  Serjeant  Whitaker  s  insisting,  before  Lord 
Chancellor  Coivper,  that  this  Avould  be  repealing  the  statute  of  Westmin- 
ste)',  his  Lordship  said,  he  would  not  repeal  the  statute,  but  he  would  do 
complete  justice,  by  letting  the  creditor  carry  on  the  interest  upon  his  debt, 
as  he  was  to  account  for  the  whole  he  had  received. (A) 

When  the  judgment  is  satisfied  out  of  the  rents  and  profits,  the  mode  of 

getting  possessson  of  lands  taken  under  an  elegit,  has  usually 
[*1038]been  by  ^ejectment,  by  scire  facias  ad  computandum,  or  by 

application  to  a  covirt  of  equity  :  And  the  latter  is  said  to  be  the 
most  reasonable;  for  at  law,  an  account  of  the  value  only  at  which  the  land 
is  estimated  by  the  sheriff  can  be  taken,  whereas  in  equity  it  is  of  the  actual 
proceeds,  and  there  interest  is  allowed  upon  the  debt.  But  in  a  late  case,(a) 
the  court  of  King's  Bench  referred  it  to  the  master,  to  take  an  account  of 
the  rents  and  profits  of  an  estate  received  by  the  plaintiff,  who  was  in  pos- 
session by  virtue  of  an  elegit,  and  ordered  that  the  plaintiff  should  give 
up  possession,  if  it  appeared  that  all  the  moneys  due  to  him  had  been 
received. 


It  has  been  already  seen, (J)  that  the  execution  for  the  defendant,  upon  a 
judgment  in  replevin,  is  at  common  law  for  a  return  of  the  cattle  or  goods, 
or  upon  the  statute  17  Car.  II.  c.  7,  for  the  arrearages  of  rent  and  costs. 
The  writ  of  retorno  habendo,  in  the  former  case,  shortly  recites  the  pro- 
ceedings and  judgment  in  replevin,  and  commands  the  sheriff,  to  cause  the 
cattle  or  goods  to  be  returned  to  the  defendant,  to  hold  to  him  irreplevi- 
sable for  ever,  after  judgment  on  verdict,{c)  or  demurrer  ;{d)  or,  upon  a 
nonpros  for  want  of  a  declaration, (<?)  or  plea  in  bar,(/)  or  nonsuit  at  the 
trial,  that  he  do  not  deliver  them,  on  the  complaint  of  the  plaintiff,  without 
the  king's  writ,  {oi  second  deliverance,)[g)y^\i\G\x  shall  make  express  men- 
tion of  the  judgment.  The  latter  part  of  the  writ  is  founded  on  the  statute 
of  Westminster  W.  (13Edw.  I.)  c.  2,  previous  to  which  the  return  was  never 
irreplevisable  after  a  nonsuit,  whether  before  the  avowry  or  after,  or  before 
or  after  issued  joined ;  because,  where  the  defendant  had  judgment  for 
a  return  on  a  nonsuit,  though  after  verdict,  that  judgment  was  not  founded 
upon  the  verdict,  but  on  the  default  of  the  plaintiff,  in  withdrawing  him- 
self at  a  continuance  day  after  the  verdict. (A 7i)  When  judgment  is  given  on 
demurrer,  for  a  return  of  the  goods,  the  avowant  may  immediately  have  a 
writ  of  retorno  habendo,  and  inquiry  of  damages  ;(n)  and  after  verdict,  or 
inquiry  executed,  he  may  have  a  retorno  habendo,  i^^ndi  fieri  facias  for  the 
damages  and  costs,  in  the  same  writ.(^) 

If  the  cattle  or  goods  be  eloigned,  or  removed  by  the  plaintiff,  so  that  the 
sheriff  cannot  deliver  them  on  the  writ  of  retorno  habendo^  the  defendant, 

(h)  3  Atk.  517,  18;  and  see  Amb.  520,  21.     1  East,  403,  436. 

(a)  3  Barn.  &  Ores.  733.     5  Dowl.  &  Ryl.  612,  S.  C.  (6)  Ante,  993. 

(c)  Append.  Chap.  XLV.  §  95. 

(d)  Id.  I  94.  (e)  Id.  I  92. 
(/)  Id.  §  93.                                                         {g)  Id.  §  105,  e. 

(Iih)  Gilb.  Repl.  4  Ed.  211.  (i)  Append.  Chap.  XLV.  2  94> 

{k)  /rf.  §  95. 
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on  the  sheriff's  return  o{  ehnrjnta,{l)  may  cither  have  a  capias  in  Wither' 
nam,[7n)  for  taking  other  cattle  and  goods  and  lieu  of  them;  or  he  may  sue 
out  a  scire  facias[n)  afjainst  the  pledf^es,  for  a  return  on  the  statute  Wcstni. 
II.  (13  Edw.  I.)  c.  2;  or,  if  the  distress  Avas  for  rent,  and  the  sheriff  has 
taken  a  replevin  bond,iuider  the  statute  11  Geo.  II.  c.  10,  *$23, 
the  defendant  may  take  an  assignment  of  it,  and  bring  an  action  [*1039] 
thereon  against  the  pledges,  if  suflScient ;  or,  if  the  sheriff  has 
omitted  to  take  a  replevin  bond,  or  the  pledges  were  insufficient  at  the 
time  of  taking  it,  he  may  proceed  by  scire  facias,  or  action  on  tlie  case 
against  the  sheriff,  for  neglect  of  duty.(rt)  It  is  not  necessary,  in  an  action 
on  the  bond,  to  aver  that  a  return  lias  not  been  made,  although  it  appear 
on  the  face  of  the  declaration  to  have  been  awarded,  where  it  is  averred 
that  the  suit  has  not  been  prosecuted  with  effect ;  a  breach  of  either  of  the 
conditions  in  not  prosecuting  with  effect,  returning  the  goods,  or  indemni- 
fying the  sheriff,  being  alone  sufficient  to  support  the  action  ;  10  Price,  54. 
And  the  court  of  Common  Pleas  refused  to  set  aside,  on  motion,  an  execu- 
tion in  an  action  on  a  replevin  bond,  upon  an  objection  to  the  proceedings, 
which  might  have  been  taken  before  judgment. (i)  But  if  the  defendant 
proceed  upon  the  statute  17  Car.  II.  c.  7,  for  the  arrearages  of  rent  and 
costs,  he  cannot  have  a  writ  of  rctorno  hahendo ;  nor  consequently  pro- 
ceed against  the  pledges,  on  account  of  the  plaintiff's  not  making  a  retm-n 
of  the  cattle  or  goods,  nor,  as  it  seems,  against  the  sheriff,  for  taking  insuf- 
ficient pledges.  If  judgment,  however,  be  given  against  the  plaintiff,  for 
not  prosecuting  his  suit  with  effect,  his  pledges  will  be  answerable  to  the 
defendant,  notwithstanding  he  has  afterwards  proceeded  on  the  statute, 
and  obtained  judgment  on  a  writ  of  inquiry,  for  the  arrearages  of  rent  and 
costs. (w) 

For  executing  a  writ  oi  fieri  facias,  or  capias  ad  satisfaciendum,  the 
sheriff  is  entitled,  by  the  statute  29  Eliz.  c.  4,  to  ttoclvc  pence  for  every 
208.  when  the  sum  exceedeth  not  a  hundred  pounds,  and  six  pence  for 
every  20^.  above  that  sum,  that  he  shall  levy  or  take  the  body  in  execution 
for  ;  which  is  called  \i\q  poundage.{d)  But,  by  the  statute  3  Geo.  I.  c.  15, 
§  17,  poundage  upon  a  capias  ad  satisfaeieyidum  shall  not  be  demanded  or 
taken  for  any  greater  sum  than  the  real  debt  bond  fide  due,  and  marked  on 
the  back  of  the  writ :  And,  by  the  same  statute,(f')  the  sheriff  is  entitled, 
upon  executing  a  writ  of  habere  facias  posscsnion cm  aut  scisinam,  to  have 
for  poundage  twelve  pence  for  every  20.<f.  of  the  yearly  value  of  the  lands 
whereof  possession  is  given,  where  the  whole  exceedeth  not  the  yearly  value 
of  a  hundred  pounds,  and  six  pence  only  for  every  20s.  per  au7}r<m  above 
that  value.  The  writ  of  elegit,  though  mentioned  in  the  preamble  of  this 
statute,  is  omitted  in  the  body  of  the  enacting  clause  ;  and  hence  it  seems, 
that  the  sheriff  is  entitled,  on  executing  an  elegit,  to  poundage  on  the  whole 
amount  of  the  debt.(/) 

If  the  sheriff  levy  under  a,  fieri  facias,  he  is  entitled  to  poundage,  though 
the  parties  compromise,  before  he  sells  any  of  the  defendant's  goods  ;(^)  or 
though  the  execution  be  afterwards  set  aside  for  irregularity :(//)  and  accord- 

(/)  /'/.  §  98.  (m)  Id.  5  99,  100.  («)   Id.  |  102,  3. 

U)  Gilb.  Repl.  4  Ed.  216,  Ac.  (!>}   10  iMooro,  107.     2  Bing.  445,  S.  C. 

(cc)  4  Moore,  606.  2  Brod.  &  Binp.  107  S.  C.  5  Barn.  &  Cres.  284.  8  Dowl.  ic  Rvl. 
T2,  S.  C. 

(d)  Ante,  997.  (?)  J  16.  (/)  1  Maule  k  Scl.  105. 

Iff)  5  Durnf.  &  Eftst.  470.  {/>)  6  Esp.  Uep.  Ill, 
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iuffly,  wliorc  the  sheriff  levied  under  &  fieri  facias,  and  received  the  money, 
and    afterwards   the  judgment  and    execution  being  set    aside    for  irre- 

o-ularity,  and  the  money  ordered  to  be  returned  paid  it  back, 
r*1040]    *Avith  the  assent  of  the  plaintiff,  the  court  of  King's  Bench  held, 

that  the  statute  43  Geo.  III.  c.  46,  §  5,  did  not  take  away  his 
remedy,  by  action  of  debt  against  the  plaintiff,  for  his  poundage. (a)  So, 
the  sheriff  is  entitled  to  poundage,  upon  a  capias  ad  satisfaciendum,  though 
the  defendant  go  to  prison  without  satisfying  the  plaintiff  :(J)  And  if  the 
sheriff,  having  taken  the  defendant  on  one  writ,  detain  him  on  another,  he 
is  entitled  to  poundage  on  both.(c)  But  it  seems  that  he  is  not  entitled 
to  poundage,  if  the  money  be  paid  to  him  without  any  levy  ',{dd)  nor  on 
executing  a  writ  of  attachment,  for  non-payment  of  money  ',[ee)  nor  upon 
a  capias  utlagatum  on  mesne  process,  under  which  there  has  been  a 
seizure  and  inquisition,  but  no  writ  of  venditioni  exponas  ;{ff)  nor  where 
money  is  paid  into  court  by  the  sheriff,  under  the  statute  43  Geo.  III.  c. 
46,  §  2  ;{gg)  nor  on  levying  for  a  crown  debt,  under  a  levari  facias  :{hh) 
And  the  sheriff  cannot  maintain  an  action  for  the  expense  incurred  in 
seizing  and  keeping  possession  of  goods  under  a  fieri  facias,  at  the  request 
of  the  party  suing  out  the  writ,  although  they  are  not  sold,  on  account  of 
his  refusing  to  give  an  indemnity  against  the  claims  of  third  persons  ;(^') 
nor  is  he  justified,  as  against  the  plaintiff,  in  retaining  any  thing  beyond 
the  poundage  allowed  by  the  statute  29  Eliz.  c.  4,  where  the  proceeds  of 
the  sale  are  not  sufficient  to  satisfy  the  plaintiff's  demand. (^) 

For  the  poundage  he  is  entitled  to,  the  sheriff  may  maintain  an  action  of 
debt  on  the  statute  ;{l)  or  he  may  retain  it  out  of  the  sum  levied :  And, 
under  the  statute  3  Geo.  I.  c.  15,  the  sheriff  may  retain  his  poundage  out 
of  the  sum  levied,  and  need  not  wait  for  the  allowance  of  it  out  of  his 
accounts  ;(wi)  or,  if  he  have  paid  over  the  money  levied  to  the  prosecutor 
of  the  extent,  without  having  deducted  poundage,  he  may  obtain  it  by 
motion  to  the  court  of  Exchequer.(m)  But  he  is  not  justified  in  taking 
goods  to  secure  his  poundage,  after  he  has  consented  to  their  being  deli- 
vered to  a  third  person,  under  a  claim  of  property.  7  Barn.  &  Ores.  26. 
If  the  sheriff  take  or  retain  more  than  he  is  entitled  to  for  poundage,  &c., 
he  is  liable  by  the  stat.  29  Eliz.  c.  4,(w)  to  an  action  for  treble  damages, 
at  the  suit  of  the  party  grieved, (o)  and  shall  forfeit  40Z.  to  the  king  and  the 
informer ;  or  an  action  for  money  had  and  received  may  be  maintained 
against  him  by  the  plaintiff,  to  recover  the  surplus.(j9)  In  an  action  by 
the  assignees  of  a  bankrupt,  founded  on  the  above  statute,  against  a  sheriff 

for  extortion,  in  executing  a  levari  facias,  issued  out  of  the  court 
£*1041]  of  Exchequer;  for  a  crown  debt,  the  court  of  *Common  Pleas 

held,  that  that  statute  applied  only  to  cases  between  party  and 

(a)  4  Maule  &  Sel.  256.  (b)  4  Bur.  1981.    Imp.  Sher.  145. 

(c)   Taylor  v.  Ward,  E.  24  Geo.  III.  K.  B.  (dd)  2  Maule  &  Sel.  296,  7. 

(ee)  2  East,  411.  (/)   2  Maule  &  Sel.  294. 

(gg)  2  Barn.  &  Aid.  110.    1  Chit.  Rep.  529,  S.  C.     6  Moore,  124. 

(hh)  6  Moore,  338.     3  Brod.  &  Bing.  143,  S.  C.  (»)  3  Campb.  374. 

(k)  3  Baru.  &  Cres.  688.     5  Dowl.  &  Ryl.  495,  S.  C. 

il)   1  Salk.  209,  333.     2  Ld.  Raym.  1212,  S.  C.  (m)  Parker,  180. 

(n)  This  statute  was  made  at  a  session  of  parliament,  begun  ou  the  29th  day  of  October, 
in  the  28th  year  of  the  reign  of  Quejn  Elizabeth;  and  therefore,  where  it  was  stated  in  a 
declaration,  to  have  been  made  at  a  session  of  parliament  begun  on  the  29th  day  of  October, 
m  the  29th  year  of  her  reign,  judgment  was  arrested  for  the  misrecital;  9  Moore,  425.  2 
Bing.  255,  S.  C,  and  see  stat.  3  Geo.  I.  c.l5,  ^  13.     Ante,  987. 

(o)  2  Duruf.  &  East,  148,  (p)  1  Stark.  Ni.  Pri.  345, 
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party,  and  that  the  plaintiff's  remedy  was  under  the  statute  3  Geo.  I.  c. 
15,  which  gives  the  sheriff"  poundage ;  in  cases  where  the  debt  is  due  to  the 
crown ;  previously  to  which  he  was  not  entitled  to  such  poundage,  except 
under  orders  issued  by  that  court. (a) 

When  the  judgment  is  satisfied,  by  any  of  the  above  writs  of  execution 
or  otherwise,  the  defendant  has  a  right  to  call  on  the  [)laintiff"  for  a  war- 
ratit{b)  or  authority,  directed  to  some  attorney  of  the  court  Avherein  the 
judgment  is  recovered,  authorizing  such  attorney  to  enter  up  satisfaction  on 
the  judgment  roll ;  which  being  obtained,  a  satisfacttan-piccu^c)  is  made 
out,  in  the  King's  Bench,  on  a  slip  of  unstamped  parchment,  in  the  form  of 
a  bail-piece,  and  taken,  with  the  warrant  of  attorney,  to  the  clerk  of  the 
judgments,  who  will  make  an  entry  thereof  in  his  book  of  remembrances, 
and  deliver  it  over  to  the  clerk  of  the  treasury,  who  enters  the  same  on  the 
roll  :[J)  And  the  defendant  has  been  allowed  to  enter  satisfaction  on  the 
roll,  upon  a  judgment  obtained  against  him  in  the  King's  Bench,  on  his 
acknowledging  satisfaction  for  the  amount,  upon  a  judgment  obtained  by  him 
in  the  Common  Pleas,  against  the  plaintiff',  for  a  larger  amount,  although  he 
had  the  plaintiff"  in  custody  in  execution  on  that  judgment. (e)  So,  after  a 
plaintiff"  had  recovered  damages  under  a  writ  of  inquiry  in  trover,  for  the 
conversion  of  his  title  deeds,  the  court  permitted  satisfaction  of  the  damages 
to  be  entered  on  the  roll,  upon  the  terms  of  the  defendant's  delivering  up 
the  deeds,  and  paying  all  the  plaintiff"'s  costs,  as  between  attorney  and 
client,  and  submitting  to  other  terms,  by  which  plaintiff"  was  placed  in  as 
good  a  situation  as  he  was  in  before  the  cause  of  action. (/)  But  where  the 
plaintiff"  obtained  judgment  against  the  defendant  in  1802,  which  was  satis- 
fied in  1805,  and  the  plaintiff"  died  intestate  in  1821,  the  court  of  Common 
Pleas  would  not  allow  satisfaction  to  be  entered  on  the  roll,  on  an  affidavit 
of  the  defendant's  attorney,  that  the  plaintiff"  had  received  from  the  defend- 
ant a  certain  sum  in  full  satisfaction  of  his  demand  ;  it  appearing  that  ad- 
ministration had  not  been  taken  out  to  the  plaintiff"'s  effects. (^)  In  the 
Common  Pleas,  the  clerk  of  the  treasury  brings  the  judgment  roll  into 
court,  in  term  time,  and  the  secondary  enters  satisfaction  thereon  :  In  va- 
catio7i,  a  judge's  jiat{Ji)  is  obtained  for  that  purpose,  by  the  clerk  of  the 
judgments,  who  enters  satisfaction  on  the  roll:(i)  An<l,  on  entering  satis- 
faction on  the  roll,  it  is  usual,  we  have  seen, (A;)  for  the  plaintiff'  to  pay  one 
shilling  for  every  hundred  pounds  recovered,  to  the  secondary,  who  pays 
it  over  to  the  junior  judge's  clerk,  by  whom  it  is  distributed  among  the 
prisoners  in  the  Fleet  prison. 

(a)  6  Moore,  338.     3  Brod.  k  Bing.  143,  S.  C,  and  sec  7  Moore,  518. 

(b)  Append.  Chap.  XLI.§  128.  (c)   Id.^  120. 

\d)  Id.  §  131,  2.     And  see  stat.  3  Geo.  IV.  c.  39,  ^  8,  for  cnlering  satisfaction  on  a  war^ 
rant  of  attorney,  or  cognovit  actionem.     Ante,  555. 

(e)   1  Mnule  &  Scl.  G'JG.  (/)   1  Dowl.  &  Ryl  201. 

(V)  8  Moore,  461.  (A)  Append,  ("liap.  XLI.  J  130, 

(i)  Imp.  C.  P.  7  Ed.  607.  (k)  Ante,  50it. 
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^CHAPTER   XLII. 

Of  Execution  hy  Levari  Facias,  and  Extent  ;  and  the  Proceedings 

thereon. 

Having  considered  in  the  last  chapter,  the  ordinary  modes  of  execution, 
for  debt  or  damages  and  costs,  by  fieri  facias,  capias  ad  satisfaciendum, 
and  elegit ;  and  by  retorno  habendo,  in  the  action  of  rejjlevin  ;  I  shall,  in 
the  present  chapter,  take  a  practical  view  of  the  writs  of  levari  facias,  and 
extent,  which  are  of  less  frequent  occurrence,  with  the  proceedings  thereon. 

The  levari  facias,  of  which  something  was  said  in  the  last  chapter,  (a)  is 
a  process,  by  which  the  sheriff  is  commanded  to  levy  a  sum  of  money,  of 
the  lands  and  chattels  of  the  defendant  ;(6)  and  it  is  either  for  the  king,  or 
the  subject.  There  are  several  sorts  of  execution  for  the  king :  1.  a  capias 
ad  satisfaciendum,  which  takes  the  body  of  the  debtor ;  2.  a  fieri  facias, 
to  take  his  goods ;  3.  a  writ,  which  is  called  the  long  writ,(c)  comprising  a 
capias  ad  satisfaciendum,  fieri  facias,  and  extendi  facias ;  4.  a  levari 
facias,  where  the  land  is  the  debtor.((^)  This  latter  process  may  be  issued 
at  common  law,  for  levying  a  fine  or  debt  to  the  king :  And  where  a  defend- 
ant convicted  of  a  misdemeanor,  was  sentenced  to  be  imprisoned  for  two 
years,  and  to  pay  a  certain  fine,  and  to  be  further  imprisoned  till  the  fine 
was  paid,  the  court  of  King's  Bench  in  a  late  case  held,  that  a  levari  facias 
might  be  issued  out  of  that  court  for  the  fine,  before  the  expiration  of  the 
two  years  ;(c)  and  that  the  sherifi"  was  bound  ex  efficio  to  levy  it :  at  all 
events,  that  the  writ  of  levari  facias  was  regular,  having  been  adopted  by 
the  crown. (/)  This  writ  may  also  be  sued  out  of  the  court  of  Exchequer, 
for  levying  penalties, (</)  arrears  of  taxes,(7i)  or  the  issues  and  profits  of 
lands  returned  by  the  sheriflF,  on  a  special  capias  utlagatum  ;{i)  in  which 
latter  case  it  has  been  holden,  that  the  cattle  of  a  stranger,  levant  and 
couchant  upon  the  land,  may  be  taken  and  sold  under  it. (A;)  So 
[*1043]  if  *lands  be  seized  on  an  extent,  process  of  levari  facias  may  be 
issued  to  levy  the  rents  half  yearly,  or  oftener  if  required,  until 
the  principal  debt,  with  costs  and  damages,  as  the  court  shall  think  fit,  be 
satisfied. (aa)  The  court  of  King's  Bench  will  not  give  a  sheriff  directions 
how  he  shall  dispose  of  property  remaining  in  his  hands,  which  has  been 
taken  in  execution,  towards  payment  of  a  fine  imposed  upon  the  defendant 
on  a  conviction  for  a  misdemeanor  ;  but  if  the  sheriff  has  made  an  improper 
return,  it  may  be  quashed.(56)  And  the  court  of  Common  Pleas  cannot 
apply  the  forfeited  penalties  of  recognizances  of  bail,  to  attachments  for 

{a)  Ante,  993. 

{b)  Plowd.  441,  (a.),  and  see  Bac.  Abr.  tit.  Execution,  C.  4.  Com.  Dig.  tit.  Execution,  C.  3, 
tit.  Process,  E.  4. 

(c)  Gilb.  Excheq.  117,  &c.    1  Chit.  Rep.  434. 

(d)  ILd.Raym.  307,andsee3Co.  12,b.  Gilb.  Exch.125,  6;  166,  7.  171.  Skin.  619.  3  Salk. 
286. 

(e)  2  Barn.  &  Aid.  609.  1  Cliit.  Rep.  428,  S.  C,  and  see  2  Show.  166.  Slvin.  12.  T.  Jon. 
185,  S.  C. 

(/)   1  Chit.  Rep.  583,  and  see  1  M'CIel.  &  Y.  514. 

\g)  Gilb.  Excheq.  125,  6,  and  see  2  Barn.  &  Aid.  609.    1  Chit.  Rep.  428,  S.  C. 

{h)  Append.  Chap.  XLII.  ^  1.  (i)  Gilb.  Excheq.  126.  ArUe,  137,  8. 

{k)   1  Ld.  Raym.  305.     1  Salli.  395,  408,  S.  C. 

[aa)  Gilb.  Excheq.  170.  {bh)   1  Dowl.  &  Ryl.  474. 
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resisting  an  execution,  to  the  discharge  of  the  debt  and  costs  of  the  plain- 
tiff in  the  original  action. (<•) 

The  levari  facias  for  the  subject  is  either  on  a  recognizance,  or  statute 
merchant,  &c.  By  the  common  law,  a  levari  facias  may  be  sued  out  with- 
in a  year,  upon  a  recognizance,  against  the  cognizor,  for  the  money  men- 
tioned therein,  to  be  levied  of  his  lands  and  chattels :((/)  And  this  seems 
to  be  the  proper  process,  after  judgment  in  scire  facias,  on  a  recognizance 
of  bail,  upon  which  a  cajuas  ad  satisfaciendum  does  not  lie,  in  the  Com- 
mon rieas.(^)  So,  upon  a  statute  merchant,  after  the  recognizance  is  cer- 
tified into  Chancery,  if  the  cognizor  be  an  ecclesiastical  person,  a  levari 
facias  shall  be  awarded,  to  levy  the  debt  of  his  moveable  goods ;  for  his 
body  shall  not  be  taken  :{ff)  which  writ  may  be  directed  to  the  sheriff,  if 
the  clerk  has  a  lay  fee  ;  otherwise  it  shall  be  to  the  bishop  of  the  diocese 
where  his  benefice  lies  ',{gg)  or,  if  he  has  benefices  in  several  dioceses,  there 
may  be  a  writ  for  part  to  one  bishop,  and  another  for  the  residue  to  the 
other  bishop  :{hli)  and  if  part  of  the  debt  be  levied  by  levari  facias,  an  alias 
levari  facias  may  issue  for  the  residue. (n)  So,  if  the  sheriff  return  nulla 
bona  to  ?i  fieri  facias,  and  that  the  defendant  is  a  beneficed  clerk,  having 
no  lay  fee,  a  levari  facias,  we  have  seen,(M)  may  be  sued  out  de  bonis  eccle- 
siasticis,  under  Avhich  the  tithes  or  other  profits  of  the  living  may  be  taken 
in  execution.  It  should  be  further  observed,  that  the  execution  against 
the  goods  and  chattels  of  the  defendant  is  sometimes,  in  point  of  form,  a 
levari  facias,  and  particularly  in  the  court  of  Exchequer  •,(l)  but  this  writ 
has  no  other  effect  iXmn  fieri  facias.  There  is  also  a  levari  facias,  for  exe- 
cuting the  judgment  of  a  county  court ;  but  this  latter  writ  ought  to  be  de 
bonis  et  catallis  only,  and  not  de  terris  et  catallis  ;[m)  and  the  goods  cannot 
be  sold  under  it,  without  a  special  custom. (w?) 

The  writ  of  extent,  or  extendi  facias,  is  a  writ  of  execution  against  the 
body,  lands  and  goods,  or  the  lands  and  goods,  or  the  lands  only, 
of  the  *debtor  :  and  it  is  either  for  the  king  or  the  subject  ;  for  [  *1044  ] 
the  former,  it  is  an  ancient  prerogative  writ,  for  obtaining  satis- 
faction of  debts  originally  due  or  assigned  to  the  king,  or  found  on  an 
inquisition  taken  on  a  writ  of  extent,  or  diem  clausit  extremum.  Debts 
originally  due  to  the  king  are  of  recmxl,  or  not  of  record:  Debts  of  record 
arc  founded  on  judgments  or  recognizances,  or  inquisitions  taken  and 
returned  on  commissions  issuing  out  of  the  court  of  Exchequer:  Debts  not 
of  record  are  on  bonds,  or  simple  contracts  ;  which  latter  are  either  due 
from  the  known  public  oflScers  and  accountants  to  the  king,  or  from  third 
persons.  If  a  man  receive  the  king's  money,  knowing  it  to  be  so,  an 
extent  may  issue  against  him  as  debtor  to  the  king  -.{a)  otherwise  if  he  do 
not  know  it  to  be  the  king's  money  :(6)  And  if  it  be  found  by  inquisition 

(c)  3  Taunt.  112. 

\d)  Reg.  298,  b.    F.  N.  B.  2G5,  D.,  and  see  Com.  Dig.  tit.  Statute  Staph,  D.  3     1  Chit.  Rep. 
434.    Ante,  993. 
(c)  rout,  Chajr.  XLIII. 

(/)  Reg.  298,  b.  300.    F.  N.  B.  131.    D.  2G5.    D.  2C6.    A.  Append.  Chap.  XLII.  J  2G. 
\gg)  F.  N.  B.  2C6,  A.  B. 
(A/i)  Id.  2(36,  A. 

(ii)  Reg.  299,  b.  F.  N.  B.  265.  II.  and  see  Com.  Dig.  tit.  Statute  Staple,  D.  A. 
Ikk)  Ante,  1023.  {I)  Append.  Chiip.  XLI.  {  2,  (<i). 

(m)  2  Lutw.  1413. 

ia)   11  Co.  92,  a.  Cro.  Eliz.  545.    4  Leon.  32. 
\b)  Id.  ibid.  Lane,  23,  and  see  West  on  Extents,  32,  3,  2G5,  6. 
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a<Tainst  a  receiver  general,  that  he  has  paid  over  money  to  A.,  an  imme- 
diate extent  may  issue  against  A. ;  for  this  is  the  king's  money.(c) 

The  body,  Lands  and  goods  of  the  king's  debtor,  or  his  lands  and  goods 
after  his  death,  were  liable  at  common  law  to  the  king's  execution  ;{d)  but 
by  magna  charta,  (9  Hen.  III.)  c.  8,  the  king  and  his  bailiffs  were 
restrained  from  seizing  any  land  or  rent,  for  any  debt,  as  long  as  the  pre- 
sent chattels  were  sufficient  to  pay  the  debt,  and  the  debtor  was  ready  to 
satisfy  the  same:(c)  and  accordingly,  a  conditional  writ  Avas  framed,  com- 
manding the  sheriff  to  inquire  of  the  goods  and  chattels  of  the  debtor,  and 
take  them  into  the  king's  hands,  and  if  they  were  not  sufficient  to  pay  the 
debt,  then  to  inquire  of  and  extend  the  lands,  &c.  and  to  take  the  body  of 
the  debtor.(/)  This  writ  (according  to  the  opinion  of  lord  Coke,){(/)  was 
made  after  the  statute  33  Hen.  VIII.  c.  39,  §  50,  55,  but  that  opinion  was 
doubted  by  lord  chief  baron  Gilbert,  in  his  treatise  on  the  court  of  Exche- 
quer ;(/t)  because  the  writ  seems  to  have  been  so  contrived,  that  an  inquisi- 
tion should  be  found  whether  the  debtor  had  any  goods  or  chattels,  and  if 
upon  the  inquisition  none  were  found,  then  to  extend  the  land,  and  take 
the  body  of  the  debtor  :  So,  that  it  seems,  this  writ  might  have  been  used 
before  the  statute  of  Hen.  YIII.  without  any  violation  of  magna  charta ; 
for  if  it  were  found  that  the  debtor  had  no  goods,  they  might  seize  the 
land,  and  take  the  body ;  and  therefore  it  seems  to  be  a  writ  that  was 
used  upon  motion  to  the  court,  and  in  cases  of  necessity,  before  the  statute 
of  Hen.  VIII. :  But  since  that  statute,  the  practice  has  been  to  issue  the 
writ  of  extent,  in  its  present  form,  to  levy  the  king's  debt  of  the  body, 
lands  and  goods  of  the  debtor  absolutely,  without  any  previous  inquisition 
touching  the  goods  :(/)  And  under  this  writ,  the  sheriff  may  in  strictness 
seize  the  lands,  although  the  goods  should  be  sufficient  to  satisfy 
r*1045]  *the  debt.(aa)  But  the  court  of  Exchequer  will  not  make  an 
order  for  the  sale  of  lands,  on  the  statute  25  Geo.  III.  c.  35, 
§  1,  if  goods  sufficient  to  pay  the  debt  have  been  seized  under  the  extent.(6) 

The  writ  of  extent,  at  the  suit  of  the  king,  is  either  in  chief  or  in  aid. 
An  extent  in  cJiief  is  an  adverse  proceeding  by  the  king,  for  the  recovery 
of  his  own  debt :  An  extent  in  aid  is  sued  out  at  the  instance  and  for  the 
benefit  of  the  debtor  to  the  crown,  or  his  surety,  for  the  recovery  of  a  debt 
due  to  himself :  in  the  former  case,  the  king  is  the  real,  as  well  as  nominal 
plaintiff;  in  the  latter,  he  is  the  nominal  plaintiff  only.(cc)  On  2b  judgment 
in  scire  facias  for  the  king's  debt,  or  on  an  information  for  penalties  in 
the  court  of  Exchequer,  the  regular  process  of  execution  is  an  extent  in 
chief,  against  the  body,  lands  and  goods  of  the  defendant  :{dd)  or  a  levari 
facias  may  be  issued,  with  a  capias  clause  for  taking  this  body  :{ee)  And, 
in  the  case  of  the  king,  there  need  not  be  any  scire  facias  to  revive  the 
judgment,  after  a  year  and  a  day.(^)     So,  on  2i  recognizance  to  the  king, 

(c)  Bunb.  128,  and  see  id.  24.  134,  Com.  Dig.  tit.  Ddt,  G.  7.  2  Price,  13.  West,  267,  S. 
C.  7  Price,  633. 

{d)  3  Co.  12,  b.  and  see  Cro.  Jac.  450.  3  Salk.  286.  2  Wms.  Saund.  5  Ed.  70,  a.  Com. 
Dig.  tit.  Dett,  G.  2. 

(e)  Gilb.  Excheq.  124.    3  Salli.  286.  (/)  2  Inst.  19,  Gilb.  Excheq.  126,  7. 

\g)  2  Inst.  19,  and  see  West,  76,  &c.  190.  (A)  Gilb.  Exclieq.  127,  8. 

li)  Id.  ibid,  and  see  West,  2,  &c.  Manning's  Law  oi  Extents,  2  Ed.  5,  &c. 

\aa)  West,  76,  80,  but  see  0.  Bridg.  474.  3  Salk.  286. 

(b)  3  Price,  40.  West,  187,  &c.,  225.  S.  C.  (cc)  West,  14,  and  see  8  Price,  683. 

(dd)  Append.  Chap.  XLII.  §  2.  {ee)  Gilb.  Excheq.  125,  6.  Ante,  1042. 

liT)  2  Salk.  603,  and  see  Gilb.  Excheq.  166,  7.  1  Price,  395.  West,  316,  &c. 
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if  it  be  clearly  forfeited,  an  extent  may  be  issued  in  the  first  instance, 
against  the  body,  lands  and  goods  of  bis  debtor. (/y) 

The  king's  remedy,  for  the  recovery  t)f  spccialti/  debts,  is  governed  by 
the  statute  o3  lien.  VIII.  c.  30, (A)  which  enacts,  that  "  all  obligations  and 
specialties,  which  shall  be  made  for  any  cause  or  causes  touching  or  in  any 
wise  concerning  the  king's  most  royal  majesty,  or  bis  heirs,  or  to  his  or 
their  use,  commodity  or  behoof,  shall  be  made  to  his  highness  and  to  his 
heirs,  kings,  in  his  or  their  name  or  names,  by  these  words,  to  the  lord  the 
kin(/y  and  to  none  other  person  or  persons  to  his  use,  and  to  be  paid  to  his 
higlniess  by  these  words,  to  be  j^iid  to  the  said  lord  the  king,  Jiia  heirs  or 
exceutors,  with  other  words  used  and  accustomed  in  common  obligations; 
and  that  all  such  obligations  and  specialties,  so  to  be  made,  shall  be  good 
and  eftectual  in  the  law  to  all  intents  and  purposes,  and  shall  be  of  the  same 
nature,  kind,  quality,  force  and  effect,  to  all  intents  and  purposes,  as  the 
writings  obligatory  taken  and  acknowledged  according  to  the  statute  of  the 
staple  at  Westminster,  had  at  anytime  before  the  making  of  that  act  been 
taken,  used,  exercised  and  executed,  against  any  layperson  or  persons. (A) 
And  that  all  such  obligations  and  specialties,  the  debt  whereof  not  being 
paid  nor  contented  in  the  life  of  the  king,  shall  come,  remain  and  be  to  the 
heirs  or  executors  of  the  king,  at  the  free  liberty,  disposition,  assignment 
and  appointment  of  the  same  king,  to  whom  such  obligations  or  specialties 
shall  be  made  as  aforesaid. (?)  And  that  all  suits,  process,  judgments, 
decrees  and  execution,  thereafter  to  be  taken,  pursued,  or  given  for  the 
king,  in  any  of  the  king's  courts  mentioned  in  that  act,  of  or  upon  any  of 
the  same  obligations,  shall  be  of  the  same  or  like  strength,  force, 
*effect  and  intent  in  the  law  to  all  purposes,  only  against  all  and  [  *1046  ] 
all  manner  such  person  and  persons  as  are  bound  in  such  obliga- 
tions or  specialties,  as  well  spiritual  as  temporal,  and  against  their  heirs, 
successors,  executors  and  administrators,  and  every  of  them,  and  against 
none  other,  as  writings  obligatory  taken  and  acknowledged  according  to  the 
statute  of  the  staple  at  Westminster,  at  any  time  before  the  making  of  that 
act,  had  been  used  to  be  taken,  exercised  and  executed,  against  any  lay 
person  or  persons."(a)  It  has  been  doubted,  whether  a  bond  to  the  crown, 
entered  into  by  the  committee  of  a  lunatic,  in  consequence  of  a  grant  of 
the  lunatic's  estate  having  been  made  to  him,  in  the  usual  form,  under  the 
great  seal,  be  an  obligation  of  the  same  force  and  effect  as  a  statute  staple, 
Avithin  the  o3  lien.  VIII.  c.  39,  §  50.(6)  On  this  statute,  the  king  may 
proceed  either  by  scire  facias,  which  is  the  ordinary  mode  of  proceeding 
when  the  debt  is  doubtful,  or  the  debtor  solvent,  in  which  case  an  extent 
is  the  ultimate  process  of  execution ;  or,  upon  an  affidavit  of  his  insol- 
vency, and  that  the  debt  is  in  danger  of  being  lost,(6')  and  i\\v  fiat  of  the 
chancellor,  or  one  of  the  barons  of  the  Excbc(iuer,(</)  the  king  may  sue 
out  an  immediate  extent  in  chief  ;((j)  so  called,  from  its  being  issued  in  the 
first  instance,  without  the  intervention  of  a  scire  facias  :{f)  And  this  lat- 
ter is  now  become  the  common  mode  of  proceeding  on  a  bond,  against 
the  principal  debtor,  when  the  debt  is  in  danger ;  but  against  sureties,  it 
is  more  usual  to  proceed  by  scire  facias :{(/(/)   Though  if  a  scire  facias  has 

(.7)  Gilb.  Exchcq.  1C5,  6.  (A)  ?  f.O. 

(".)   §  51.  (a)   g  53. 

(/>)  M'Clcl.  402.  (c)  Append.  Olmp.  XLH.  §  3.  (d)  Id.  J  4. 

M  Id.  §  5;  and  see  West,  18,  47,  8.     Gilb.  Exchcq.  1G3,  Ac.  (/)  West,  18. 

(ffg)  Bunb.  53;  and  see  Append.  Chap.  XLIII.  'i  1,  &c. 
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issued  on  a  bond,  an  immediate  extent  may  afterwards  issue,  on  an  affida- 
vit of  danf^er  ;  and  the  king  may  proceed  thereon  either  by  scire  facias  or 
extent,  or  by  both. (A)  It  seems  to  have  been  formerly  hoklen,  that  on  a 
bond  or  recognizance  to  the  king,  conditioned  for  the  performance  of  cove- 
nants or  other  collateral  things,  a  scire  facias  should  first  issue,  and  not  an 
immediate  extent  :(^)  But  it  was  afterwards  decided,  that  on  an  affidavit  of 
danger,  and  that  the  condition  of  the  bond  is  broken,  an  immediate  extent 
may  issue  in  every  case,  as  well  where  the  bond  is  for  the  performance  of 
covenants  or  other  collateral  acts,  as  where  it  is  for  the  payment  of  a  sum 
certain. (A;)  But  if  it  be  doubtful  whether  the  bond  or  recognizance  be 
forfeited,  then  it  seems  a  scire  facias  is  the  proper  mode  of  proceeding.(Z) 
And,  when  the  debtor  is  solvent,  the  king  has  not  an  election  to  proceed 
against  him  either  by  extent  or  scire  facias,  but  the  latter  is  the  only 
course,  (m) 

For  the  recovery  of  a  simple  contract  debt,  the  king  may  proceed  either 
by  action  of  debt,{7i)  or,  after  it  is  recorded,  by  scire  facias,  or  extent.  But 
it  is  a  rule,  that  writs  of  scire  facias  or  extent  must  be  founded 
[  *1047  ]  on  matter  *of  record  :  And  therefore,  before  a  scire  facias  or  ex- 
tent can  be  issued  for  a  simple  contract  debt,  it  must  first  be  re- 
corded ;  for  which  purpose  a  commission  issues  out  of  the  court  of  Exche- 
quer,(a)  under  which  an  inquisition(56)  is  taken,  to  find  the  debt;  and  the 
inquisition,  when  returned,  becomes  a  matter  of  record. (w)  The  commission 
to  inquire  of  the  king's  debts  is  of  great  antiquity,  being  mentioned,  with 
the  proceedings  thereon,  in  the  statute  of  Rutland  ;{dd)  and  it  is  issued  by 
the  clerk  in  court  to  the  crown,  (ee)  and  directed  to  two  commissioners, 
who  are  authorized  to  inquire,  with  the  assistance  of  a  jury,  whether  the 
defendant  be  indebted  to  the  crown  in  any  and  what  sum  of  money ;  and 
to  return  the  inquisition  taken  thereon  to  the  court.  This  commission  is 
always  executed  in  Middlesex  ;{ff)  and  is  tested  in  the  name  of  the  chief 
baron,  signed  by  the  king's  remembrancer,  and  sealed  with  the  Exchequer 
seal.(^)  It  may  be  issued  and  tested  in  vacation,  but  must  be  returnable 
in  term.(^)  The  immediate  extent  however,  for  a  simple  contract  debt, 
which  is  founded  on  the  inquisition  taken  under  the  commission,  may  and 
constantly  does  issue  in  vacation,  before  the  commission  is  returnable ; 
though  it  seems  the  commission  ought  to  be  actually  returned  into  the  office 
and  filed,  before  the  extent  issues.(7Ji)  No  notice  is  given  to  the  defendant, 
of  the  execution  of  this  commission ;  and  it  was  formerly  not  usual  to  ad- 
duce any  evidence  of  the  debt  before  the  jury,  except  the  affidavit  made 
for  the  purpose  of  obtaining  the  immediate  extent,  on  which  alone  it  was 
the  practice  for  the  jury  to  find  the  debt  '.{ii)  But  this  practice  has  been 
altered,  in  consequence  of  a  late  decision  of  the  court  of  Exchequer  ;(M) 
and  it  is  now  necessary  that  vivd  voce  testimony  should  be  given  to  the  jury, 
of  the  existence  of  the  debt. 

The  affidavit  for  obtaining  an  extent  in  chief,  which  is  called  the  affida- 

{h)  Bunb.  U.  (t)  Rex  v.  Bishop  of  Exeter,  West,  327. 

(k)  Rex  V.  Moseley,  West,  325  ;  and  see  Bunb.  203.     West,  47,  8. 

(l)  Gilb.  Excheq.  166,  (w)  3  Price,  288,  292. 

(n)  3  Inst.  136.     Cora.  Dig.  tit.  Action,  B.  1.  (a)  Append.  Chap.  XLII.  ^  6. 

(bb)  Id.  ^  1  •  and  see  5  Price,  614,  for  the  manner  of  finding  the  debt  due  to  the  crown. 

{cc)  West,  20.  (dd)   10  Edw.  I.  g  8.     West,  21. 

[ee]  West,  21.  (//')  Id.  21,  (e). 

(ff)  Id.  22.     3  Price,  279.  {hh)  West,  48.  242. 

(«)  Id.  22.  (/ck)   11  Price,' 29. 
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vit  of  danger,  must  state  the  debt  due  to  the  crown,  in  what  manner  it  arose, 
and  that  it  is  in  danpicr  of  bcin;;  lost ;(/)  and  it  shouhl  contain  not  only  a 
genera!  allegation  of  the  defendant's  insolvency,  but  also  some  particular 
fact  or  instance,  such  as  that  he  has  committed  an  act  of  bankruptcy,  or 
stopped  payment,  or  absconded,  or  that  a  docket  has  been  struck  against 
him,(//!)  (S:c.  To  found  an  extent  in  chief  against  a  bond  debtor  to  the 
crown,  the  affidavit  should  contain  a  distinct,  positive,  and  une(|uivocal  alle- 
gation of  a  breach  of  the  condition  of  the  bond  :  Therefore,  where  the  alle- 
gation of  the  breach  in  the  affidavit  was  ambiguous,  an  extent  issued  against 
one  of  the  obligors  in  a  bond  to  the  crown,  was  set  aside. (/<)  ]Jut  where 
the  extent  is  to  be  issued  against  a  surety,  the  affidavit  need  not 
state  that  application  has  been  made  to  the  principal  delator,  *for  [  *1048  ] 
payment ;  or  that  he  is  in  decayed  and  insolvent  circumstances. (</) 
The  affidavit  may  be  sworn,  cither  before  a  baron  of  the  Exchc([uer  in 
town,  or  a  commissioner  of  the  court  in  the  country.(6)  ^\\c  fiat,  which 
is  the  warrant  or  authority  for  issuing  the  extent,  may  be  obtained  at  any 
time,  either  in  vacation  or  in  term,  by  application  to  the  chancellor  of  the 
Exchequer,  or,  as  is  more  usual,  to  one  of  the  l)arons;((>)  nor  is  any  mo- 
tion in  court  necessary  to  be  made  for  it  in  term  time;(r/)  but  if  the  extent 
be  for  a  bond  debt,  the  bond  must  be  produced  to  the  chancellor  or  baron, 
on  his  granting  i\\c  fiat.{e)  The  commission  and  inquisition  thereupon,  if 
the  debt  be  by  simple  contract,  or  the  bond,  if  there  be  one,  being  taken, 
with  the  affidavit  of  danger,  to  the  chancellor  of  the  Exchequer,  or  one  of 
the  barons,  he  signs  his  name  on  the  back  of  the  commission,  which  is  the 
warrant  for  issuing  it ;(/)  and  at  the  same  time  signs  the  fiat  for  an  ex- 
tent, at  the  foot  of  the  affidavit. (^^)  It  is  said  to  have  been  decided,  that 
an  extent  may  be  issued  on  an  inquisition  and /a?,  eight  years  old;  and  no 
new  affidavit  or  fiat  is  requisite,  nor  is  any  proceeding,  by  scire  facias  or 
otherwise,  necessary  to  revive  such  extent.(7j/<) 

The  writ  of  extent  in  eZ/iV^  issues  out  of  the  equity  side  of  the  court  of 
Exchequer  ;(«')  and  after  reciting  the  judgment,  recognizance,  bond,  or 
finding  of  the  simple  contract  de))t  on  the  in([uisition  taken  l)y  virtue  of  the 
commission,  commands  the  sheriff,  to  whom  it  is  directed,  to  omit  not  by 
reason  of  any  liberty,  but  to  enter  the  same,  and  take  the  defendant ;  and 
to  inquire  by  a  jury,  what  lands  and  tenements,  and  of  what  yearly  values, 
the  defendant  Iiad  on  the  day  when  he  first  became  debtor  to  tiie  crown, 
or  at  any  time  since,  (or,  in  the  case  of  a  simple  contract  debt,  what  lands, 
&c.,  he  now  hath,)  and  what  goods  and  chattels,  and  of  wliat  sorts  and 
prices,  and  what  debts,  credits,  specialties,  and  sums  of  money,  the  de- 
fendant, or  any  person  in  trust  for  him,  or  to  his  usc,{k)  hath  in  his  baili- 
wick ;  and  to  appraise  and  extend  all  and  singular  the  said  goods  and 

{I)  West,  51. 

(m)  /</.  52.  Appeml.  Chap.  XLII.  g  8.  And  for  other  forms  of  iiflidavit.s  luid  jiu(s  for  im- 
mediate extents  in  chief,  sec  West,  Append.  4,  ilc. 

(/i)  M'CIel.  088  ;  and  see  1  M'Clel.  &  Y.  250. 

(a)  M'CIel.  689;  and  see  1  M'ClcI.  &  Y.  250.  (b)  West,  54. 

(f)  I<{.  4:t.     Append.  Chap.  XLII.  §  9.  (d)  West,  49. 

(e)   Id.  50,  (a),  290.  (/)  3  Priee,  27«. 

{(fff)  West,  49.  (hh)  1  Trice,  395. 

(i)  2  Str.  749.  Oilb.  Rep.  222.  Bunb.  164,  S.  C;  l)ut  see  11  Price,  643.  by  which  it  seems, 
that  the  proceedinfj  by  writ  of  extent,  and  all  proceedings  thereon,  interlocutory  and  final, 
are  proceedings  at  law. 

(k)  The  words  «>»  rV(7/»c.»  were  inserted,  in  consequence  of  a  rule  of  court  made  in  May,  1712. 
See  Book  of  Orders,  No.  99,  Man.  L.  Ex.  Append.  234. 
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chattels,  lands  and  tenements,  debts,  &c.,  and  take  and  seize  the  same  into 
the  king's  hands.  It  then  directs  the  sheriff  to  summon  before  him  such 
persons  as  he  shall  think  proper,  and  examine  them  in  the  premises,  and  to 
return  the  writ  to  the  court ;  with  a  proviso,  that  he  do  not  sell  the  goods 
and  chattels,  till  he  shall  be  otherwise  commanded :(/)  And  it  seems,  that 
an  extent  against  the  lands  and  tenements  only  of  the  crown  debtor,  with- 
out including  his  goods  and  chattels,  is  irregular,  (w)  This  writ,  like  the 
commission  for  finding  a  simple  contract  debt,  is  tested  by  the 
[*1049]  chief  *baron,  signed  by  the  king's  remembrancer,  and  sealed 
with  the  Exchequer  seal :(«)  And  it  is  a  rule,  that  an  extent  can- 
not be  ante-dated ;  but  must  bear  teste  on  the  day  it  issues,  though  it  be 
out  of  term  ;  for,  as  mentioned  above,  it  issues  out  of  the  equity  side  of  the 
Exchequer,  which  is  always  open. (6)  The  writ  is  always  made  returnable 
on  a  general  return  day  ;  and  a  term  must  not  intervene  between  the  teste 
and  return. (c)  If  the  teste  of  the  extent  be  mistaken,  it  may  be  amended 
by  the  fiat  of  the  baron  :{d)  But  when  an  inquisition  taken  on  an  extent 
has  been  quashed  for  uncertainty,  it  is  necessary  to  issue  a  new  writ,  the 
former  having  been  returned. (e)  Before  or  after  the  return  of  the  first 
extent,  any  number  of  extents  may  issue,  with  the  same  teste  as  the  first, 
that  is,  the  date  of  the /ait ;  If  they  issue  before  the  return  of  the  first  ex- 
tent, they  may  issue  as  a  matter  of  course ;  if  they  do  not  issue  till  after 
the  return  of  the  first  extent,  a  motion  must  be  made  in  com't  to  obtain 
them,  on  an  affidavit  of  the  circumstances. (/)  And  any  number  of  ex- 
tents may  issue  into  difi"erent  counties,  at  the  same  time.(^) 

On  the  writ  of  extent,  it  is  the  duty  of  the  sherifi"  to  take  the  body  of  the 
defendant,  unless  directed  to  the  contrary  ;  and  as  it  contains,  like  all  other 
process  at  the  suit  of  the  crown,  a  nan  omittas  clause,  the  sheriff  may  enter 
any  liberty,  for  the  purpose  of  executing  it.  He  may  also,  if  the  doors  be 
not  open,  break  the  party's  house,  either  to  arrest  him,  or  to  take  his 
goods ;  but  before  he  breaks  it,  he  ought  to  signify  the  cause  of  his  coming, 
and  make  request  to  open  the  doors.  (A)  The  defendant  being  taken  under 
an  extent,  cannot  be  bailed  \{i)  And  the  king  not  being  bound  by  the  bank- 
rupt laws,  or  insolvent  debtors'  acts,(^)  a  certificated  bankrupt,  or  person 
discharged  under  an  insolvent  act,  is  not  entitled  to  his  discharge  out  of 
custody  under  an  extent,(?Z)  even  in  aid  :{mm)  And  for  a  similar  reason  it  was 
holden,  that  a  bankrupt  was  not  entitled  to  be  discharged,  by  virtue  of  the 
statute  5  Geo.  II.  c.  30,  §  5,  when  arrested  on  an  extent  during  the  time 
of  privilege. (n)  But  where  a  bankrupt  was  arrested  on  a  writ  of  extent, 
while  actually  attending  to  give  evidence  before  commissioners  of  bankrupt, 
the  chancellor,  we  have  seen,(o)  discharged  him,  as  being  privileged  from 
arrest  at  common  law.  A  party  in  custody,  however,  may  obtain  a  habeas 
corpus,  to  be  brought  up  at  his  own  expense,  to  attend  the  trial  of  his  cause, 
under  special  circumstances,  as  where  his  identity  is  in  question. (p)   When 

{I)  Append.  Chap.  XLII.  |  2,  5,  10.  {m)  M'Clel.  402. 

(a)  West,  56.  (6)  2  Str.  749.    Gilb.  Rep.  222.    Bunb.  164,  S.  C. 

(c)  West,  58.  {d)  Id.  59 ;  and  see  9  Price,  483. 

h)  3  Price,  209. 

(/)  Parker,  35,  176,  282,  3.    West,  59  ;  but  see  7  Price,  238. 

(g)  West,  59.  {h)  5  Co.  91,  b. 

\i)  West,  73,  83.  \k)  Id.  95  ;  and  see  8  Price,  671. 

[ll]  1  Atk.  262;  and  see  8  Price,  671.  {mm)  Bunb.  202,  joZ.  279. 

(n)  Id.  Ex  parte  Temple,  2  Rose,  22;  and  see  West,  95.   Man.  L   Ex.  2  Ed.  33. 

(o)  Ante,  201.  (jo)  1  Price,  403. 


BY  EXTENT  IN  CHIEF.  1049 

the  crown  is  concerned,  the  courts,  wc  may  reniembcr,(ry)  will  not  in  gene- 
ral change  the  custody  of  its  debtor,  without  the  exj)ress  consent 
of  its  oflicers :  And  the  jjractice  is  said  to  he,  for  the  *crown  to  [*10aO] 
take  its  debtor  out  of  any  other  custody ;  but  tiie  subject  never 
takes  his  debtor  out  of  the  crown's  custody,  without  the  consent  of  the 
attorney  general, (a)  even  for  the  purpose  of  surrendering  him  in  discharge 
of  his  bail  in  another  action  :(//)  Nor  are  the  bail  entitled  to  an  rxoneretur^ 
on  the  ground  that  the  defendant  has  been  taken  under  an  extent,  and 
that  the  crown  Avill  not  consent  to  a  render.(6') 

The  next  step  to  be  taken  by  the  sheriff*,  or  the  first,  if  the  defendant 
cannot  be  found,  or  is  not  meant  to  be  an-ested,  is  to  impanel  a  jury,  te 
inquire  as  to  the  defendant's  lands  and  tenements,  goods  and  chattels,  &c. ; 
for  which  purpose  he  is  required  to  summon  ivitnesaes  on  the  part  of  the 
crown  ;  and  if  they  do  not  attend,  the  court  of  Exche({uer  will  attach 
them  -.{iT)  and  a  witness  must  answer  all  ((uestions,  even  though  against 
his  own  interest,  so  as  they  do  not  subject  him  to  any  penalty  or  forfeit- 
ure.(<;)  On  the  taking  of  an  inquisition  upon  a  writ  of  extent,  all  persons 
claiming  an  interest  in  the  property  sought  to  be  extended  may  appear, 
and  produce  evidence,  and  cross  examine  the  witnesses  for  the  crown ;(/) 
and  for  that  purpose  the  claimant  may  apply  to  the  court,  for  an  order  to 
give  reasonable  notice  of  the  execution  of  the  writ  :{(j)  but  in  ordinary  cases, 
no  notice  is  given  of  its  execution. 

The  lands  of  a  debtor  or  accountant  to  the  crown  were  liable  to  the  debt 
at  common  law,  as  well  as  his  body  and  goods  :(/t)  And  under  an  extent, 
the  crown  may  take  not  only  the  legal  estate  of  its  debtor,  but  also  trust 
estates, (eV)  or  an  equity  of  redemption  :{Jck)  But  copyhold  estates  cannot  be 
taken  under  it.(//)  If  the  extent  be  against  several,  the  lands  of  all  or  any  of 
them  are  liable  to  be  seized,  as  appears  by  the  form  of  the  writ. (/»/«)  The 
time  from  which  lands  are  bound,  depends  on  the  nature  of  the  debt  to  the 
crown  ;  which,  we  have  seen,(;t?i)  is  either  of  record  or  not  of  record.  Debts 
of  record  are  founded  on  judgments  or  recognizances,  or  inquisitions  taken 
and  returned  on  commissions  for  simple  contract  debts:  Judymenta  bind 
the  lands,  from  the  first  day  of  the  term  of  which  they  are  recorded  ;(o) 
recognizances,  from  the  caption,  or  time  they  are  entered  into  ',[p) 
And  it  seems  that  simple  contract  debts,  *found  on  a  commission,  [  *1051  ] 
bind  the  lands  from  the  time  of  their  becoming  of  record,  on  the 
return  of  the  inquisition. (aa)    If  the  king's  debt  be  prior  on  record,  it  binds 

{q)  Ante,  287. 

(a)  West,  95.  (b)  5  Taunt.  503.    Barnes,  223  ;  but  see  West,  91. 

(cj  5  Taunt.  503.    1  Marsh.  16G.    S.  C.  Ante,  287. 

fd)  Parker,  2G9;  and  sec  id.  271.  (e)  Parker,  270;  and  see  stat.  40  Geo.  III.  c.  37. 

(/)  Bunb.  233.  3  Price,  454.  West,  67,  &c.  330,  &c.  S.  C;  and  see  sUit.  I  Hen.  VIII.  c. 
8,  made  perpetual  by  3  Hen.  VIII.  c.  2. 

(g)  1  Ves.  269. 

(h)  3  Co.  12,  b.     Cro.  Jac.  450.   3  Salk.  286.    2  Wms.  Sannd.  5  Kd.  70,  c.  d.    Ante,  1044. 

(li)  West,  129.  (M)  Forrest,  1G2.    1  Price,  207. 

hi)  Parker,  195.  (mm)  Append.  Chap.  XLII.  g  5.    West,  136. 

(nn)  Ante,  1044. 

(o)  Dyer,  224,  5.  8Co.l7l.  2  Rol.  Abr.  156,  7  ;  and  seeGilb.  Excheq.  88.  Bac.  Abr.  tit. 
Execution,  K.  2  Wms.  Saund.  5  Ed.  8,  k,  (5),  70,  d.  West,  123.  But  it  is  said,  that  if  a 
farmer  of  the  king  do  not  pay  his  rent,  and  the  king  recover  it  in  debt,  his  land  which  he 
had  on  tiie  day  of  the  writ  brought  and  after,  into  whose  hands  soever  it  comes,  shall  be  put 
in  execution.     19  lien.  VI.  38,  B.    2  Rol.  Abr.  157. 

(p)  Gilb.  Excheq.  83,  4;  and  see  2  Wms.  Saund.  5  Ed.  8,k,  (5),  and  the  casca  there  cited. 

{aa)  Wightw.  44;  and  see  West,  128,  9. 
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the  lands  of  the  debtor,  into  whose  hands  soever  they  come ;  because  it  is 
in  the  nature  of  an  original  feudal  charge  upon  the  land  itself,  and  there- 
fore must  bind  every  one  that  claims  under  it;  and  an  execution  may  be 
taken  out  for  such  debt,  though  an  elegit  may  have  been  issued  at  the  suit 
of  a  subject :(/»)  but  if  the  lands  were  aliened,  in  the  whole  or  in  part,  as  by 
o-rantinw  a  jointure  before  the  debt  contracted,  such  alienee  claims  prior  to 
the  charge,  and  in  that  case  the  land  is  not  bound. (c') 

Bonds  to  the  king  bind  the  lands,  from  the  time  they  are  entered  into 
by  force  of  the  statute  33  Hen.  VIII.  c.  39. (c?)  Simple  contract  debts  do 
not  seem  to  have  bound  the  lands  at  common  law,  before  they  were  re- 
corded, on  a  commission  for  that  purpose,  unless  they  were  due  from  known 
public  officers  and  accountants  of  the  crown ;  in  which  case,  they  seem  to 
have  always  bound  the  lands  of  the  debtor,  from  the  time  when  those  debts 
accrued.((;)  And,  by  the  statute  13  Eliz.  c.  4,  §  1,  "all  lands,  tenements, 
profits,  commodities,  and  hereditaments,  which  any  treasurer  or  receiver 
of  the  courts  of  Exchequer,  &c.  or  other  officers,  &c.  therein  mentioned, 
then  had,  or  at  any  time  thereafter  should  have,  within  the  time  whilst  he 
cr  they,  or  any  of  them,  should  remain  accountable,  should,  for  the  pay- 
ment and  satisfaction  unto  the  Queen's  majesty,  her  heirs  and  successors, 
of  his  or  their  arrearages,  at  any  time  thereafter  to  be  lawfully,  according 
to  the  laws  of  this  realm,  adjudged  and  determined  upon  his  or  their  ac- 
count, (all  his  due  and  reasonable  petitions  being  allowed,)  be  liable  to  the 
payment  thereof,  and  be  put  and  had  in  execution  for  the  payment  of  such 
arrearages  or  debts,  to  be  so  adjudged  and  determined  upon  any  such  trea- 
surer, (fee,  in  like  and  as  large  and  beneficial  manner,  to  all  intents  and 
purposes,  as  if  the  same  treasurer,  &c.  upon  whom  any  such  arrearages  or 
debts  should  be  so  adjudged  or  determined,  had,  the  day  he  became  first 
officer  or  accountant,  stood  bound  by  writing  obligatory,  having  the  efiect 
of  a  statute  of  the  staple,  to  her  majesty,  her  heirs  or  successors,  for  the 
true  answering  and  payment  of  the  same  arrearages  or  debts."  By  this 
latter  statute,  debts  due  from  the  officers  enumerated  therein,  bind  the 
lands,  if  incurred  at  any  time  during  their  continuance  in  office,  from  the 
time  of  entering  into  the  same. 

By  the  statute  33  Hen.  VIII.  c.  39,  §  74,  "  if  any  suit  be  commenced 
or  taken,  or  any  process  awarded  for  the  king,  for  the  recovery  of  any  of 
his  debts,  then  the  same  suit  and  process  shall  be  preferred  before  the 
suit  of  any  person  or  persons;  and  that  the  king,  his  heirs  and 
[  *1052  ]  *successors,  shall  have  first  execution  against  any  defendant  or 
defendants,  of  and  for  his  said  debts,  before  any  other  person  or 
persons:  so  ahoays  that  the  king's  suit  he  taken  and  commenced  or  process 
awarded  for  the  said  debt,  at  the  Icing's  suit  before  judgment  given  for  the 
said  other  person  or  perso7is/\a)  This  clause  of  the  statute  is  not  confined 
in  its  operation  to  bond  debts  only,  but  extends  to  all  debts  and  executions 
at  the  suit  of  the  king:(^^)  And  it  is  holden  to  be  restrictive  upon  the  old 

(6)  2  Rol.  Abr.  156,  7.  Gilb.  Excheq.  88,  91.  Bac.  Abr.  tit.  Execution,  K.  2  Wms.  Saund. 
5  Ed.  10,  d. 

(c)  2  Rol.  Abr.  156,  7.  Gilb.  Excheq.  91.  Bac.  Abr.  tit.  Execution,  K. ;  and  see  West, 
13a,  &c.     Man.  L.  Ex.  2  Ed.  36,  &c. 

{d)  I  50;  and  see  Gilb.  Excheq.  88.  &c.  Bac.  Abr.  tit.  Execution,  K.  2  Str.  754.  2  Wms. 
Saund.  5  Ed.  70,  d. 

(«)  West,  123. 

(a)  See  2  Wms.  Saund.  5  Ed.  70,  d,  e.  {bb)   7  Co.  18,  b. 
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prerogative,  and  introductive  of  a  new  law;  for  ita  quod,  so  alwaj/s  that 
the  kini/s  suit,  rf*c.  make  a  condition  precedent,  and  a  limitation:  Hence 
therefore,  a  judgment  and  execution  executed  \ty  dec/it,  before  any  suit  or 
process  commenced  by  the  king,  shall  be  preferred  to  the  extent  of  the 
king,  issuing  on  a  bond  debt,  bearing  date  before  the  subject's  judgment, 
and  assigned  to  the  king  before  the  subject's  execution. (r-)  On  the  other 
hand,  if  the  crown  suit  be  commenced,  or  fixf  for  an  extent  granted,  before 
judgment  given  for  the  subject,  the  execution  of  the  crown  is  to  be  prefer- 
red :((Z)  And  it  is  said,  that  if  the  subject's  debt  be  by  statute  staple  or 
judgment,  prior  to  the  king's  debt,  and  the  king  extend  the  lands  first,  the 
snl)ject  shall  not,  by  any  after  extent,  take  them  out  of  his  hands. (f)  So, 
if  after  an  extent  on  such  judgment,  the  king's  extent  come  before  the  sub- 
ject has  the  possession  delivered  to  him  l)y  a  liherati\  the  king's  extent 
shall,  it  is  said,  be  preferred,  and  the  subject  wait  till  the  king's  debt  be 
satisfied. (/)  So,  lands  bargained  and  sold  by  commissioners  of  bankrupt 
to  the  assignees,  may  it  seems  betaken  under  an  extent,  the  teste  of  which 
is  subsequent  to  the  bargain  and  sale,  but  prior  to  the  enrolment. (//) 

With  respect  to  personal  property,  it  is  holden  that  under  an  extent,  all 
the  goods  and  chattels  of  the  crown  debtor,  whether  real  or  personal,  may 
be  taken,  except  things  necessary  for  the  support  of  himself  and  his 
family  :(A)  and  also  except  beasts  of  the  plough,  if  there  be  other  chattels 
sufficient. (i)  Chattels  real,  as  terms  for  years,  estates  by  elegit,  &c.  may  be 
either  extendal  at  their  yeaidy  value,  as  lands  of  the  debtor,  or  appraised  at 
a  gross  price,  as  part  of  his  goods  and  chattels  :(/c)  In  either  case  they  are 
bound,  like  other  chattels,  from  the  teste  of  the  extent  only.(^)  And  it  has 
been  holden,  that  a  term  for  years,  originally  created  out  of  an  estate  pur- 
chased by  a  person  who  afterwards  became  indebted  to  the  crown,  to  secure 
a  sum  of  money  due  by  him  to  one  of  the  vendors,  and  vested  in  a  trustee 
for  that  purpose ;  and,  after  several  mesne  conveyances,  assigned  to  a  trustee 
for  another  purchaser  of  the  estate,  for  a  valuable  consideration 
and  without  notice,  to  attend  and  protect  the  ^inheritance,  such  [*1053  j 
latter  purchaser  claiming  directly  under  the  first  incumbrancer,  by 
a  title  paramount  to  the  crown  debtor,  is  not  liable  to  an  extent  for  the 
crown  debt.(rta)  Under  an  extent  against  several,  the  separate  goods  of  each 
may  be  taken,  as  appears  by  the  form  of  the  writ  :{bh)  And,  upon  an  extent 
against  one  partner,  the  crown  may  seize  goods  being  the  property  of  the 
partnership:  but  the  crown  can  sell  the  interest  only  of  the  ])artner  against 
whom  the  extent  issues,  which  is  his  share  of  the  surplus,  after  payment  of 
the  partnership  debts,(t'(,')  The  jury  therefore  ought,  in  a  case  of  this  kind, 
to  return  the  goods  seized,  as  the  i)ropcrty  of  the  partnersliip.(r/(^) 

An  extent  for  the  king's  debt  binds  the  property  of  his  debtor's  goods, 
into  whose  hands  soever  they  come,  from  the  teste  of  the  writ,  or^a^  of  the 
baron  on  which  it  issues  :(t't')  For  though  by  the  statute  29  Car.  IL  c.  3, 

(c)  Hardr.  23;  and  see  Gilb.  Exchcq.  91.  West,  160;  but  see  Dyer,  67,  b.  2  \\m%. 
Saiind.  5  Ed.  70,  c. 

(rf)  West,  102;  and  see  IC  Ewt,  278,  (a).         [c)  Gilb.  Exchcq.  91 ;  but  see  West,  151,  Ac. 

(/)  Gilb.  E.vobeq.  91,  2  ;  but  see  West,  154,  &c.  (g)  West,  143. 

(A)  2  Rol.  Abr.  IGO,  1.  5.  (i)  Id.  ibid.  Com.  Dig.  tit.  Dell,  G.  3. 

(At)  8  Co.  171.  (/)  Id.  ibid.  Man.  L.  Kx.  2  Ed.  43. 

(aa)  MClel.  402.     13  Price,  649,  S.  C. 

{bb)  Append.  Chap.  XLII.  §  5.     West,  117,  169.    Ante,  1050. 

(ec)  Wightw.  51.  '  (dd)  West,  117. 

(if)  8  Co.  171.    2  Rol.  Abr,  156,  7.    7  Vin.  Abr.  104.    West,  327.    S,  C.  Gilb.  Excheq.  90. 
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§  10  no  execution  shall  bind  the  property  of  goods,  but  from  the  time  of  the 
delivery  of  the  writ  to  the  sheriff,  yet  this  statute  does  not  extend  to  the 
kino-,  who  is  not  named  therein :(/)  And  as  no  laches  are  imputable  to 
the  kino-,  he  is  not  it  seems  bound  by  an  intervening  sale  in  market  overt.(^) 
So,  goods  fraudulently  conveyed  away  to  defeat  an  execution,  may  be  taken 
under  an  extent,  as  well  as  under  a  fieri  facias.{Ji)  But  a  warrant  from 
commissioners  of  taxes  does  not  bind  the  goods,  until  it  be  actually  exe-^ 
cuted  by  seizure  :{i)  And  when  goods  are  bond  fide  sold,  or  fairly  assigned" 
by  the  king's  debtor  to  trustees  for  the  benefit  of  his  creditors,  before  the 
teste  of  the  extent,  they  cannot  be  taken  under  it ,  even  though  the  debtor, 
in  the  latter  case,  was  a  trader  within  the  bankrupt  laws,  and  the  assign- 
ment was  an  act  of  bankruptcy,  and  void  as  against  the  assignees. (A^)  A" 
factor,  to  whom  goods  have  been  sent  for  sale,  and  who  has  accepted  bills 
of  exchange,  drawn  on  him  by  his  principal,  to  the  amount  of  their  value, 
has  a  lien  on  such  goods,  and  the  purchase  money  ;  which  lien  is  available 
against  the  crown,  where  the  goods  or  money  have  been  seized  under  an 
extent  against  the  principal,  for  a  debt  due  to  the  crown. (Z)  So,  goods 
pawned  or  pledged  before  the  teste  of  an  extent,  cannot  be  taken  under 
it ;  because  the  pawnee  or  bailee  has  a  special  property  in  them  ;(??i)  nor, 
for  the  same  reason,  goods  demised  or  let  *to  another  for  a  term 
[*1054  ]  certain,  during  the  term  -.[a)  But  it  seems  that  goods  pawned 
before  the  teste  of  the  extent  may  be  taken,  as  against  the  pawnee, 
on  satisfaction  of  the  pledge  :(6)  and  after  the  extent,  a  pawnee  of  goods 
cannot  safely  redeliver  them  to  the  pawner ;  for  the  interest  of  the  latter 
is  bound  by  the  teste  of  the  yn:\i.{cc) 

The  property  of  goods,  though  hound,  not  being  altered  by  a  distress  for 
rent,  until  the  goods  are  actually  sold,  it  has  been  determined,  that  an  extent 
against  the  king's  debtor,  tested  after  a  distress  taken  for  rent,  with  notice 
to  the  tenant,  and  appraisement  of  the  goods,  but  before  sale,  shall  prevail 
against  the  distress  :(JcZ)  And  the  crown,  we  have  seen,(ef?)  is  exempted 
from  the  operation  of  the  clause  in  favour  of  landlords,  in  the  statute  8 
Ann.  c.  14,  by  an  express  provision  ;(^)  which  has  been  holden  to  apply  to 
extents  in  aid.[gg)  So  the  crown,  not  being  named  in  the  acts  relating  to 
hankrupts,  is  not  bound  by  them  ;  and  as  the  bankrupt's  property  is  not 
altered  before  assignment,  the  commissioners  having  only  a  power  to  assign 

B;xc.  Abr.  tit.  Execution,  K.  Bunb.  39.  2  Str.  754  Gilb.  Rep.  222.  S.  C.  Parker,  125.  2 
Blac.  Rep.  1251.  5  Price,  428,  433,  4;  and  see  West,  96,  7.  Man.  L.  Ex.  2  Ed.  47,  &c.;  and 
see  1  M'Clel.  &  Y.  544,  555. 

( f)  W.  Jon.  202.  Gilb.  Excheq.  90.  Bac.  Abr.  tit.  Execution,  K.  Bunb.  202.  3  Atk.  739. 
1  Ves.  196.     Co.  B.  L.  358,  9. 

(ff)  See  West,  96.     Man.  L.  Ex.  2  Ed.  48 ;  and  the  cases  there  cited. 

h)  West,  115,  IG.     Ante,  1004,  &c.  (i)  2  Str.  978. 

(k)  3  Price,  6.     West,  115,  S.  C. ;  and  for  the  pleadings  in  this  case,  see  id.  Append.  111. 

(/)  6  Price,  369. 

(w)  Bro.  Abr.  tit.  Pledges, pi.  28.  Parker,  118,  19;  and  see  7  Durnf.  &  East,  11,  12.  15 
Ea.?t,  607.     5  Barn.  &  Aid.  826.     3  Starts.  Ni.  Pri.  130,  S.  C. 

(«)  Ibid. 

(6)  Bro.  Abr.  tit.  Pledges, pi.  28,  tit.  Execution, pi.  107  :  and  see  8  East,  467,  479.  Ante, 
1003. 

(cc)  I  Bulst.  29 ;  and  see  Man.  L.  Ex.  545. 

(dd)  Bunb.  42,  2G9.     Parker,  112,  141;  and  see  Bradby  on  Distresses,  117. 

(ee)  Ante,  1014.  (f)   g  8. 

iffff)  2  Price,  17.  6  Price,  19.  Ante,  1014.  But  the  goods  of  a  tenant  are  it  seems  liable 
to  satisfy  a  year's  rent,  notwithstanding  an  outlawry  in  a  civil  suit.  Bunb.  194.  7  Durnf. 
&  East,  ^59.    Ante,  1015;  but  see  Bunb,  5,  scrub,  contra. 
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it,  an  extent  will  bind  the  property  of  the  bankrupt  from  the  teste  of  the 
writ,  until  an  actual  assignment  by  the  commissioners  :(//)  And  if  the  extent 
and  assignment  be  l>oth  tested  on  the  same  day,  the  crown  it  seems  shall 
be  preferred. (<)  But  where  goods  taken  under  a  distress  fen*  rent  are 
sold, (A)  or  the  goods  of  a  bankrupt  assigned  by  the  commissioners, (^ 
before  the  teste  of  an  extent,  they  cannot  be  taken  under  it ;  because  the 
property  in  these  cases  is  absolutely  transferred  to  third  persons  :  and  a 
ju'ovisional  assignment  is  sufficient  to  bar  the  crown. (m)  ^ 

f     In  the  case  of  an  exeeution,  it  is  a  rule,  that  when  the  king  and  a  subject   \ 
f  stand  in  e(|ual  degree,  and  the  property  of  the  debtor  remains  unaltered,  the     \ 
^king's  prerogative  must  prevail. (?*)      Quando  jus  domini  rrn'is  ct  suhditi      \ 
insimul  concurnint,jus  regis  prccferri  debet  :{p)  therefore,  if  an  extent  at      \ 
the  suit  of  the  crown  be  tested  before  or  on  the  day  of  delivering  the  sub-^^    I 
jeet's  execution  to  the  sheriff,  the  former  shall  have  the  preference.(o)  f    \ 
But  it  has  been  doubted,  whether  goods  are  liable  to  an  extent,  issued  for        I 
the  debt  of  the  crown,  after  they  have  been  taken  by  the  sheriff"  under  a        I 
fieri  facias,  and  before  they  are  sold.     On  the  one  hand  it  is  said,  that  as       ^ 
by  the  common  law,  abridged  as  it  is  by  the  statute  of  frauds, 
the  *property  of  the  debtor's  goods  is  bound  by  the  delivery  of  [  *10o5  ] 
the  writ  to  the  sheriff",  there  then  remains  no  property  in  the 
debtor,  on  which  the  prerogative  of  the  crown  can  attach  :(«)  and  accord- 
ingly it  has  been  determined,  in  the  courts  of  King's  Bench(6)  and  Common 
Pleas,(c)  that  if  goods  be  taken  in  execution,  on  ^  fieri  facias  against  the 
king's  debtor,  and  before  they  are  sold  an  extent  issues  at  the  king's  suit, 
grounded  on  a  bond  debt,  and  tested  after  the  delivery  of  i\\Q  fieri  facias  Xo 
the  sheriff",  these  goods  cannot  be  taken  upon  the  extent.     But  on  the  other 
hand  it  seems,  that  by  the  ancient  prerogative,  the  crown  was  entitled  to 
priority  of  execution ;  and  must  have  been  first  satisfied  its  debts,  before 
the  subject  could  have  taken  out  any  execution  at  all ;  and  though  the  pro- 
perty of  goods  be  so  far  bound  by  the  delivery  of  the  writ  to  the  sheriff", 
that  as  between  subject  and  subject,  it  determines  the  question  of  })riority, 
yet  as  against  the  crown,  it  is  said,  the  property  is  not  altered,  until  it  be 
actuall}'-  sold ;  and  accordingly  it  has  been  determined  by  the  court  of 
Exchequer,  that  if  an  extent  issue  against  the  king's  debtor,  whilst  the  goods 
remain  in  the  sherifl"'s  hands  on  a  fieri  facias,  and  before  they  are  sold, 
though  the  extent  be  not  tested  till  after  the  delivery  of  the  fieri  facias  to 
the  sheriff",  the  king  is  entitled  to  the  preference :((/)  And  in  the  King's 
Bench,  process  sued  out  by  the  crown   against  a  defendant  to  recover 

(A)  2  Show.  481.  7  Vin.  Abr.  104,  West,  327.  S.  C.  Bunb.  33,  202.  2  Str.  978,  Parker, 
126;  and  sec  Co.  B.  L.  7  Ed.  358,  9. 

(i)  2  Show.  481.     Bunb.  33.     Parker,  126.    West,  115.         (A-)  Parker,  118. 

(/)  2  Show.  481.  7  Viu.  Abr.  104.  West,  327.  S.  C.  Bunb.  33,202.  2  Str.  978.  Parker, 
126;  and  see  West,  115.     Man.  L.  E.x.  2  Ed.  47.     1  M'CIel.  &  Y.  250. 

(m)  1  Atk.  05;  and  see  14  Ves.  87,  («)  4  Dumf.  &  East,  411, 

?o)  9  Co.  129,  b. 

}a)  4  Durnf.  &  East,  411;  but  sec  West,  101,  104, 

lb)  Rorkt  V.  Dat/rell,  4  Durnf.  &  East,  402. 

(c)  Uppom  V.  Sumner,  2  Blac.  Rep.  1251;  and  see  3  Mod.  236.  Comb.  123.  Parker,  262. 
Com.  Dig.  tit.  Dfit,  G.  8. 

(d)  Rex  V.  Tf>//j»  .V  Allnutt,  16  East,  278.  6  Price,  114,  144.  8  Price,  203,  per  Riehar<h, 
Chief  Baron,  and  Graham  .j-  Garrow,  Barons,  Wood,  Baron,  dunsenliente :  and  see  Dyer,  r,7, 
b.  2  Rol.  Rop.  205.  Comb.  452.  2  Show.  481.  Bunb.  8.  Parker,  2G2.  1  Bur.  3t).  West, 
98,  Ac.  8  Pri<c,  374,  &c.  1  Younge  &  J.  232.  S.  C.  in  Error.  11  Price,  504.  This  point 
came  before  the  court  of  King's  Bench  on  a  special  verdict,  in  the  case  of  Thurston  v.  AfilU, 
16  East,  254,  but  was  not  then  determined,  the  case  being  decided  on  the  form  of  the  action. 
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penalties,  upon  -which  judgment  for  the  crown  is  afterwards  obtained,  en- 
titles the  kind's  execution  to  have  priority,  within  the  statute  33  Hen.  VIII. 
c.  39  §  74,  before  the  execution  of  a  subject,  issued  on  a  judgment  reco- 
vered against  the  same  defendant  prior  to  the  king's  judgment,  but  subse- 
quent to  the  commencement  of  the  king's  process  ;  the  king's  writ  of  exe- 
cution having  been  delivered  to  the  sheriff,  before  the  actual  sale  of  the 
defendant's  goods  under  the  plaintiff's  execution. (e)  But  an  extent  deli- 
vered to  a  sheriff,  on  the  day  on  which  goods  seized  under  a  fieri  facias 
were  sold  and  delivered  to  the  purchasers,  but  which  extent  was  delivered 
subsequently  to  the  sale  and  delivery  of  the  goods,  is  not  entitled  to  priority 
over  the  writ  of  fieri  facias.{f)  Where,  on  a  judgment  for  the  crown  in 
an  action  for  penalties,  an  extent  was  issued,  and  a  levy  made  by  the 
sheriff,  and  whilst  the  money  was  in  the  sheriff's  hands,  the  defendant 
brought  a  writ  of  error ;  the  court,  on  application,  ordered  the  money  to 
be  paid  by  the  sheriff  to  the  officer  of  the  crown,  notwithstand- 
[  *1056  ]  ing  it  Avas  objected  *that  if  the  judgment  were  reversed,  the  party 
w^ould  not  be  able  to  obtain  a  writ  of  restitution,  but  would  be 
driven  to  a  petition  of  right :  the  court  holding,  that  the  crown  could  not 
be  placed  in  a  worse  situation  than  a  subject  under  similar  circumstances ; 
and  that  the  court  could  not  take  notice  that  greater  difficulties  existed  in 
obtaining  restitution  from  the  crown,  than  from  the  subject. (a) 

Debts  owing  to  the  king's  debtor  may  be  found  under  an  extent,(5) 
whether  due  on  record  or  specialty,  or  only  on  simple  contract  :(c)  And  it 
is  now  the  constant  practice  to  find  debts  due  to  the  king's  debtor,  on  bills  of 
exchange  and  promissory  notes  ;{dd)  though  it  was  formerly  otherwise. (cZc?) 
And,  under  an  extent  against  several,  debts  due  to  any  one  of  them  may 
be  found  ;{ee)  or,  under  an  extent  against  one,  debts  due  to  that  one  and 
others  jointly. (^)  Debts  are  in  general  bound,  in  like  manner  as  goods 
and  chattels,  from  the  teste  of  the  extent  ;(^)  and  therefore,  a  mere  assign- 
ment of  a  debt  to  the  assignees  of  a  bankrupt,  between  the  teste  of  the  ex- 
tent and  caption  of  the  inquisition,  will  not  discharge  the  debtor,  as  against 
the  crown  :[g)  but  the  payment  of  a  debt  to  the  crown  debtor,  after  the 
issuing  of  the  extent  and  before  the  caption  of  the  inquisition,  will  dis- 
charge the  party  paying  it,  without  notice  of  the  crown  process. (7i)  So, 
payments  of  money  made  bond  fide  by  the  crown  debtor,  before  the  caption 
of  the  inquisition,  are  it  seems  good  payments ;  and  the  money  cannot  be 
recovered  back  from  the  creditors,  to  whom  it  has  been  so  paicl.(^■) 

The  sheriff  is  required,  by  the  writ  of  extent,  to  seize  and  take  into  the 
king's  hands,  all  and  singular  the  goods  and  chattels,  lands  and  tenements, 
debts,  credits,  specialties  and  sums  of  money,  appraised  and  extended  by 
him  under  the  same ;  and  it  is  said  to  be  his  duty  to  seize  all  the  defend- 

(e)  1  East,  338,  and  see  8  Price,  364.     1  M'Clel.  &  Y.  296. 

(/)  Gow,  39.  3  Moore,  740.  1  Brod.  &  Bing.  370,  S.  C. ;  and  see  1  Chit.  Rep.  643,  (a). 
Ante,  1018. 

(a)  1  Younge  &  J.  579. 

{b)  21  Hen.  VII.  12,  16.     Godb.  291. 

(c)  Godb.  296. 

[dd)  West,  27,  8,  164,  5.  And  as  to  the  mode  of  finding  bills  or  notes,  when  they  are  not 
due  at  the  time  of  taking  the  inquisition,  see  id.  165,  &c.  [ec)  Id.  169. 

iff)  Id.  170.     5  Price,  464.     7  Price,  570.     S.  C.  in  Error. 

{g)   7  Vin.  Abr.  104.    West,  327,  S.  C. 

(h)  Bunb.  265.  West,  329,  S.  C. ;  and  see  id.  162,  3.  xMan.  L.  Ex.  2  Ed.  51.  8  Price,  576  ; 
but  see  2  Price,  396.    West,  163,  4,  S.  C. 

(t)  West,  172,  3.    Man.  L.  Ex.  2  Ed.  55. 
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ant's  goods,  though  a  part  only  avouM  ho  sufficient  to  satisfy  the  deht  •,(k) 
and  also  to  sei/.e  his  lands,  though  he  have  gocnls  sufficient  for  that  pur- 
pose:(/)  in  which  respect  an  extent  differs  from  an  elegit,  upon  which,  if 
the  goods  an<l  chattels  arc  sufficient  to  satisfy  the  ])laintiff's  dcuumd,  the 
shcrin*,  wc  have  seen,(//«)  ought  not  to  extend  the  lands.  But  when  goods 
and  chattels  of  the  dehtor  have  been  seized  on  an  extent,  to  an  amount, 
according  to  the  appraisement,  beyond  what  is  sufficient  to  satisfy  the  debt 
due  to  the  crown,  the  debtor's  lands  cannot  be  sold.(«)  The  seizure  of  the 
lands  is  merely  nominal ;  and  the  sheriff  does  nothing  but  find  them, 
through  the  mcdiion  of  a  jury,  which  finding  is  in  effect  the 
*seizure;(rt)  and  the  sheriff  is  directed  only  to  seize  the  goods,  [  *10o7  ] 
and  not  to  sell  them,  under  the  extent,  as  appears  by  the  proviso 
at  the  end  of  the  writ.(^)  The  sheriff  has  no  power,  on  an  extent  against 
the  crown  debtor,  to  collect  or  levy  the  debts  due  to  him  ;(t')  he  is  merely 
to  seize  them,  which  seizure  is  a  seizure  in  law  :{d)  and  if  he  receive  such 
debts,  he  cannot  make  it  the  ground  of  a  charge  for  poundage. (c?) 

The  inquisition  taken  by  the  sheriff,  under  an  extent,  is  an  office  of 
intituling,  not  of  information  or  instruction  merely. (r^)  It  must  there- 
fore be  direct,  positive,  and  traversable.  But  it  need  not  state  the  interest 
of  the  parties,  with  the  precision  required  in  a  plea:  Thus,  a  particular 
estate  may  be  found,  without  showing  from  what  it  is  derived.  The  incjui- 
sition  must  find  facts,  and  not  evidence  ;  and  it  should  not  be  argumenta- 
tive. Finding  a  matter  of  law  is  surplusage;  w-hich  docs  not  however  de- 
stroy the  effect  of  that  which  is  properly  stated. (/)  The  in({uisition  is 
annexed  to  the  sheriff's  return,  which  should  regularly  be  filed  in  the  king's 
remembrancer's  office,  on  the  quarto  die  post  of  the  return  day  ;{g)  though 
it  may  be  filed  before,  when  it  is  desirable  to  institute  any  further  ])rocecd- 
ings,  founded  not  upon  the  return  of  the  extent,  but  ujjon  the  inquisition, 
as  to  issue  an  extent  in  the  next  degree. (^)  Specialties  used  formerly  to 
be  annexed  to  the  incpiisition,  and  returned  with  it ;  but  the  sheriff  now 
usually  keeps  them,  till  called  upon  to  deliver  them  to  the  solicitor  for  the 
crown,  (/t) 

It  may  here  be  proper  to  say  a  few  words  of  the  writ  of  diem  clausit 
extremum ;  which  is  a  special  writ  of  extendi  facias,  or  extent  in  chiefs 
issuing  after  the  death  of  the  king's  debtor,  against  his  lands  and  chattels. 
This  writ,  Avhich  was  formerly  included  in  the  long  writ,(/)  and  sccnis  to 
be  founded,  at  least  as  to  the  goods,  on  magna  charta,{kk)  sets  out  with 
stating  the  death  of  the  debtor,  from  whence  it  derives  its  name  ;  and  directs 
the  sheriff  to  inquire,  by  means  of  a  jury,  when  and  where  he  died,  and 

{k)  West,  75;  but  see  Man.  L.  Ex.  2  Ed.  56. 

(/)  West,76,  80;  but  see  0.  Bridg.474.     3  Salk.  186.     ^/i/e,  1044,  5. 

(m)  Ante,  1034.  (n)  3  Price,  40.    Ante,  1045. 

(a)  West,  74.  (6)  Append.  Chap.  XLII.  §  2. 

(e)  West,  171,  and  see  id.  74.     Man.  L.  Ex.  2  Ed.  7.     8  rricc,  587. 

{d)  8  Price,  587.     Ante,  1040. 

(c)  There  are  two  sorts  of  officers :  the  one  vests  the  estate  and  possession  of  tlje  land, 
&c.,  in  the  kinR,  where  he  had  only  right  or  title  before;  the  other  is,  when  the  est^itc  is 
lawfully  in  the  king  before,  but  the  particularity  of  the  land  docs  not  appear  of  record,  so 
that  if  may  he  put  in  charge:  The  first  of  these  is  called  the  otlicc  oi  intilttliug ;  the  second, 
the  office  nf  instruction.  10  Co.  115,  a.,  and  see  Gilb.  Exchcq  100.  I5ul.  Ni.  Pri.  215.  Man. 
L.  Ex.  2  Ed.  87,  8. 

(/)  Man.  L.  Ex.  2  Ed.  35,  112,  13. 

\g)  Id.  GO.  (A)  West,  74. 

(1)  Gilb.  Excheq.  118.     Ante,  1042. 

[kk)  Chap.  18.    West,  319,  20,  and  see  stat.  33  nen.VIII.  c.  39,  §  75,  6,  7. 
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what  ffootl$  nuil  chattels,  debts,  credits,  specialties  and  sums  of  money,  and 
what  lands  and  tenements,  he  had  at  the  time  of  his  death,  «S:e.  and  to  eanso 
the  same  to  he  appi'aised  and  extended,  and  seized  into  the  king's  hands ; 
and  it  concludes  in  the  same  manner  as  the  extent  in  chief.(/)  It  has  been 
said,  that  a  Avrit  of  ilicm  ehiusit  ('.rtronum  must  bear  tt'stv  in  term ;(/«) 
but  this  seems  to  be  a  mistake,  it  heing  sometimes  tested  in 
[  *1058  ]  *vacation.(<i')  And  an  ailidavit  of  danger  does  not  seem  to  bo 
necessary  for  grounding  this  Mrit.(/») 

Whenever  an  extent  might  have  issued  against  the  king's  debtor  in  his 
life  time,  a  writ  of  diem  elausit  cxttrmnm,  which  is  an  extent  against  his 
lands  and  chattels,  may  issue  after  his  death  :(c)  And  this  writ  may  issue 
against  the  property  of  a  simple  contract  debtor  of  the  crown,  on  a  com- 
mission found  after  his  death. (</)  But  no  dion  ('huii<it  <\rtr<')nu)n  can 
regulavlv  issue  against  the  estate  of  a  person  who  was  not  debtor  to  tho 
crown,  or  found  in  his  life  time  to  be  debtor  to  the  king's  del)tor.(f') 
Under  this  writ,  the  crown  may  seize  lands  devised,  before  lands  descend- 
ed:(/)  And  a  scire  facias  against  the  devisees  is  not  necessary  to  ground 
it,  where  the  debt  is  on  record.(/') 

The  writs  of  extent  hitherto  spoken  of  are  principally  in  the  first  degree, 
being  issued  for  the  recovery  of  debts  immediately  due  to  the  crown ;  but 
when  an  inquisition  is  taken  thereon,  under  which  debts  are  found  and 
seized  into  the  king's  hands,  the  crown,  if  they  are  not  paid,  may  proceed 
for  the  recovery  of  them,  either  by  scire  facias,  (which  is  the  ordinary 
mode  of  proceeding,)  or,  on  an  affidavit  of  danger,(/7)  and  a  hnYoriS,Jiat,{h) 
by  imwrdiate  extent,(?V)  which  is  called  an  extent  in  the  second  degree. 
And  upon  such  affidavit  andjiat,  an  innnediafc  extent,  we  have  soon,{kk) 
may  issue  before  the  extent  under  which  the  debts  are  found  is  returnable: 
though  it  must  be  actually  returned  before  the  second  extent  can  issue.  In 
like  manner,  when  debts  are  found  and  seized  into  the  king's  hands,  under 
an  extent  in  the  second  degree,  an  immediate  extent  may  issue  for  the 
recovery  of  them,  if  not  paid,  on  an  affidavit  of  danger  and  baron's  fiat, 
which  is  called  an  extent  in  the  third  degree  :  And  it  seems  that  on  an 
extent  in  chief,  the  crown  may  seize  debts  found  to  be  due  to  its  debtor, 
&c.  in  infinitum  :{Jl)  but,  on  an  extent  in  aid,  debts  cannot  be  seized 
beyond  the  third  degree.(;«w)  In  reckoning  the  degrees,  however,  on  an 
extent  in  aid,  the  debt  due  to  the  debtor  of  the  crown  debtor,  for  which 
the  extent  originally  issued,  is,  according  to  a  late  case,  considered  as  the 
first  degree :  In  that  case,  A.  was  the  original  croAvn  debtor,  B.  was  indebted 
to  A.,  0.  to  B.,  and  D.  to  C. :  and  on  an  extent  against  C,  which  had  issued 
after  extents  against  A.  and  B.,  the  debt  due  from  D.  to  C.  had  been 

(/)  Append.  Ch.ap.  XLII.  §  13. 

[m)  Hardr.  125,  6,  and  see  Buub.  39.  2  Sir.  7-49,  756,  R.  H.  1  &  2  Geo.  TV.  Excheq.  9 
Pnee,  8G. 

(<7)  M:vu.  L.  Ex.  2  Ed.  10.  (b)  13  Price,  279.     M'Clel.  105,  S.  C. 

(r)  Bunb.  119.  (</)  Parker,  95. 

(c)  Id.  IG,  and  see  Com.  Di.£?.  lit.  Bett,  G.  5,  7.  West,  320.  Man.  L.  Ex.  2  Ed.  10,  11,  15. 
And  for  the  mode  of  pleading  plrne  admiimtravit  and  a  retainer  bj  an  executor,  on  a  writ 
of  diem  chntsit  cxtremum,  see  5  Price,  (521. 

(/)  M-Clel.  105.     13  Price,  279,  S.  C.  (q)  Append.  Chap.  XLII.  ^U. 

(h)  Jd.  g  12.  (h)  Buub.  24,  127,  134. 

(kk)  Ante,  1047. 

Of)  Bunb.  303,  and  see  Gilb.  Excheq.  177,  8.     Com.  Disr.  tit.  Deit,  G.  15. 

(m/n)  Parker,  259,  60.  West,  302,  3,  and  see  Px.  11.  15^  Car.  I.  §  3.  West,  Append,  125, 
Man.  L.  Ex.  Append.  230. 


Tjy  KXTK.VT  IN  ClflKP.  IQ^H 

HCA'AoA;  ari'l  tho,  ftouri  }ir;M  tliat  thi.-<  waa  properly  flonr-,  and  that,  t.hf-  drht 
duo  to  tlif;  orown  from  itH  fl<;f»tor  w;ih  not  to  ho  counto'J,  in  rockonin^^  tho 
(lbfrr(:<:A.(  fi) 

*For  tho  purpofio  of  obtainin;^  an  oxtont,  in  tho  Hcff/nd  <fr  any 
BuWjfjiiont  flo^^oo,  it  i«  not  nccowHary  to  Hwoar  to  tho  fact  of  the  [  *10/iO] 
dcht  hoin^duo  from  tho  forrnor  dehtor,  nuoh  debt  hoin;^  found  hy 
tho  infjiiiHition  a^'ain.nt  hirn,  wliioh  theroforo  nood  not  ho  Htatod  in  the 
afTiflavit.f^/)  Thf;  writ  of  oxtont  in  tho  Hc.cond.  dogroo  hojrinH  \,y  Htatinjr  the 
df.-ht  duo  to  tho  kin^^  from  hirt  dohtor,  and,  if  it  he  a  Himf)lo  oontraot  doht, 
tho  inrjuirtition  takon  on  tho  oommi.Hrtion  for  findin;r  it ;  aftor  whioh  itrooitCH 
tho  in({iii.Hition,  \>y  whioh  tho  doht  is  found  to  ho  duo  to  tho  kin;r'K  dohtor, 
and  that  the  name  remains  unpaid;  and  thrm  proceeds  with  tho  mandatory 
part  of  the  writ,  whioh  is  .similar  to  that  in  the  oxtont  in  ehiof.(/y)  (.'ndo-r 
thin  writ,  tho  Hhoriff  in  to  take  the  hody,  lands,  and  ^^oods,  Ike.  of  the  dohtor 
to  tho  kin;('s  d<;f»tor,  in  the  same  manner  as  tinder  an  extent  in  chit^ 
against  tho  ori;.'inal  dohtor  to  tho  crown,  whioh  has  been  already  treated 
of.  iiut  the  lands  which  the  sheriff  is  directed  to  seize  under  an  extent 
in  tho  nc.cond  (Xc.^tca-.,  arc  hound  merely  from  tlio  recording  of  tho  debt,  from 
the  d(;btor  against  whom  it  issues,  under  the  infjuisition  against  him  ;  unless 
indeed  suf:h  debt  bo  owing  on  a  judgment  or  recognizance,  in  which  case 
the  cr(»wn  of  course  takes  the  lien  of  the  plaintiff  in  the  judgment,  or 
conusoe  in  tho  recognizance,  on  tho  land  of  the  defendant  or  conunor,  which 
they  ha«l  at  tho  time  of  the  judgment  entered,  or  recognizance  acknow- 
ledged,(rj 

Extents  in  chiftf,  of  which  we  have  hitherto  spoken,  take  place  inUr  ««, 
according  to  their  teMe  ;{d)  and  shall  bo  preferred  to  extents  in  aid.(e) 
And  an  extent  in  chief  in  the  np.cond  degree  has  been  preferred  to  an 
extent  in  aid,  f)f  a  prior  tente^  whore  the  same  effects  had  boon  seized  under 
both  writ.-*,  although  tho  infjuisition  on  tho  latter  was  taken  before  that  on 
the  former,  and  the  venditioni  exponan  on  the  extent  in  aifl  was  tetded 
before  that  which  issued  on  the  extent  in  chief.f/)  Nor  is  it  necessary 
that  tho  crown,  in  proceeding  to  recover  tho  debts  of  its  debtor,  by  extent 
within  tlio  degrees,  shouhl  first  apply  the  immediate  debtor's  proper  offoctfl, 
in  discharge  of  its  dol^t,  before  it  resorts  to  tho  debtor's  debts. C/)  iiut, 
when  tho  extent  in  chif;f  has  been  satisfied,  the  parties  prosecuting  the 
extent  in  aid  should  apf)ly  to  the  court,  by  motion,  to  he  paid  out  of  the 
overplus,  if  any,  which  under  the  />7  Geo.  III.  c.  117,  §  2,  is  directed  to 
\ni  paid  into  court,  to  abide  their  orders  respecting  it.f/) 

An  extent  in  aid,  which  will  next  bo  treated  of,  is  a  writ  iflsoed  at  the 
instance  and  for  the  benefit  of  tho  crown  debtor,  for  tho  recovery 
ofhis*own  debt  ;(^/^/)  or  it  maybe  had  against  a  principal  debtor  [  *10C0  ] 
to  the  crown,  at  the  instance  and  for  the  benefit  of  his  nurety, 

(n)  1  Price,  95,  ftn*l  «#>«>  8  Price,  293,  386,  C83.  Bat  sec  West,  209,  where  it  Is  Mid,  th*t 
ft*  there  is  no  other  rane  in  the  hoolcti  in  which  exf^ents  in  aid  have  heen  rarrie.l  »o  far,  It 
demanilM  Home  eon«ii(lenition.  It  ahoiiid  he  observed,  however,  in  tnpjKirt  of  thf  nile  e«t»- 
bljjihefi  \>y  the  (iho  ■  "it  the  object  of  an  extent  in  aid  i.i  to  r  -  "■■'■  'leht  dne  to 
the  (  rowfi  -I' Mor  t                      ,tor,  which  ms\.j  therefore  he  \>T<>]>oT\y  m  a  debt  In 

the  fir.it  <lr;<ree,  ull;.  .  ., t  xU^nt.  //ro  forma  in-xu-A  for  the  debt  d...    -  .    mmn. 

{a)  VVeit.  24.'i.  And  for  the  form  of  an  affld-ivit  and  fial  for  an  extent  ia  chief  ia  tb* 
ueond  de(frce,  nee  Append,  f^hap.  XLII.  ^11.     W<:^t,  Append.  2S,  6. 

{!,)   Append.  Chap.  XLII.  I  21.     Weat,' Append.  27,  2;j.  (<)  West,  247. 

(rl)   F'ftrlcer,  281  ;  and  see  (iilh.  Excheq.  CI,  Ac. 

M   I'arlter,  281,  2,  and  see  West,  117,  18.  ^/)   8  Price,  683. 

(ati)  fJunb.  24,  127,  l.-J-l;  and  see  8  Price,  683, 
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wlio  has  paid  the  crown  debt. (6)  In  these  cases  the  king  is  merely  the 
nominal  plaintiflf.(<?)  The  foundation  of  an  extent  in  aid  is  a  debt  due  to 
the  crown  from  its  debtor,  for  which  an  extent  in  chief  has  issued  against 
him :  And,  before  the  statute  57  Geo.  III.  c.  117,  an  extent  in  aid  might 
have  been  obtained  by  persons  indebted  to  the  crown  by  simple  contract 
only,  as  well  as  for  a  specialty  debt,  or  debt  of  record  {[d)  and  also  for 
debts  due  to  the  crown  on  bonds  given  by  traders  for  duties,  and  by  suh- 
distrihutors  of  stamps,  and  sureties  only  who  had  not  been  damnified,  or 
for  insurance  companies,  &c.  But  now,  by  the  above  statute,  "it  shall  not 
be  lawful  for  any  person  or  persons,  companies  or  societies  of  persons,  cor- 
porate or  not  corporate,  who  shall  or  may  be  indebted  to  his  majesty  by 
simple  contract  only ;  nor  for  any  such  person  or  persons,  companies  or 
societies,  who  shall  or  may  be  indebted  to  his  majesty  by  bond,  for  answer- 
ing, accounting  for,  and  paying  any  particular  duty  or  duties,  or  sum  or 
sums  of  money,  which  shall  arise  or  become  due  and  payable  to  his  majes- 
ty, from  such  person  or  persons,  companies  or  societies  respectively,  for 
and  in  respect  and  in  the  course  of  his  or  their  particular  trades,  manu- 
factories, j)rofessions,  businesses  or  callings  ;  nor  for  any  suh-distributor  of 
stamps,  who  shall  have  given  bond  to  his  majesty ;  nor  for  any  person  who 
shall  have  given  bond  to  his  majesty,  either  jointly  or  separately,  as  a  surety 
only  for  some  other  debtor  to  his  majesty,  until  such  surety  shall  have  made 
proof  of  a  demand  having  been  made  upon  him  on  behalf  of  his  majesty, 
in  consequence  of  the  non-performance  of  the  conditions  of  the  bond  by 
the  principal,  and  then  only  to  the  amount  of  the  said  demand  ;  to  sue  out 
and  prosecute  any  extent  or  extents  in  aid,  by  reason  or  on  account  of  any 
such  debt  or  debts  to  his  majesty  respectively,  for  the  recovery  of  any  debt 
or  debts  due  to  such  person  or  persons,  companies  or  societies,  or  to  such 
sub-distributor  of  stamps  or  surety  as  aforesaid ;  and  that  all  and  every 
commission  and  commissions  to  find  debts,  extent  and  extents  in  aid,  and 
other  proceedings  which  shall  be  so  issued  or  instituted  at  the  instance  of 
or  for  such  simple  contract  or  bond  debtor  or  debtors  respectively,  and  all 
proceedings  thereupon,  shall  be  null  and  void.(t')  Provided  always,  that 
nothing  therein  contained  shall  extend  or  be  construed  to  extend  to  preclude 
or  prevent  any  persons  who  shall  or  may  become  debtor  or  debtors  to  his  ma- 
jesty by  simple  contract  only,  by  the  collection  or  receipt  of  any  money 
arising  from  his  majesty's  revenue,  for  his  majesty's  use,  from  applying  for 
and  suing  out  any  commission  or  commissions,  extent  or  extents,  in  aid,  in 

case  one  or  more  of  such  persons  shall  be  bound  to  his  majesty, 
[  *1061  ]  by  bond  or  specialty  of  record  in  the  said  court  of  Exchequer,  *for 

answering,  securing,  paying  over,  or  accounting  for  to  his  majes- 
ty, the  particular  duties  or  sums  of  money,  which  shall  constitute  the  debt 
that  may  be  so  then  due  from  such  person  or  persons  to  his  majesty. (art) 
Provided  nevertheless,  that  no  extent  in  aid  shall  be  issued  on  any  bond 
given  by  any  person  or  persons,  as  a  surety  or  sureties,  for  the  paying  or 
accounting  for  any  duties  which  may  become  due  to  his  majesty,  from  any 
body  or  society,  whether  incorporated  or  otherwise,  carrying  on  the  busi- 

(6)  "West,  13,  14;  SOY,  &c.     Man.  L.  Ex.  2  Ed.  Tl,  &c. ;  and  see  8  Price,  385,  in  notis. 
ic)  West,  14.     Ante,  1045. 

\d)  West,  26'7,  273.     And  for  the  cases  in  general,  in  which  an  extent  in  aid  might  have 
been  obtained  before  the  statute  57  Geo.  III.  c.  117,  see  id.  265,  &c. 
{e)  I  4.  {aa)  §  4. 
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ness  of  insurance  against  any  risques,  either  of  fire  or  of  any  other  kind 
whatever.  "(/>)  ^ 

By  the  above  statute,  an  extent  in  aid  cannot  now  be  had  by  persons 
indebted  to  the  crown  by  simple  contract  only,  unless  it  be  for  a  debt  due 
from  collectors  or  receivers  of  his  majesty's  revenue,  and  one  or  more  of 
them  be  bound  by  bond  or  specialty  of  record  in  the  ExeluMjuor,  fur  j)ay- 
mcnt  of  the  same.  And  an  immediate  debtor  to  the  crown,  Ity  reason  of 
his  receipt  of  the  crown's  money  as  a  country  banker,  to  whom  it  liad  been 
paid  by  the  district  collector  of  excise  for  the  purpose  of  boiii^  remitted 
by  him  to  London,  is  not  entitled  to  sue  out  an  extent  in  aid,  althou'di  he 
have  entered  into  the  usual  bond  to  the  crown,  to  pay  over  the  money,  or 
remit  good  bills  for  the  amount  within  tiventy-one  days  after  the  receipt  of 
it ;  unless  there  have  been  in  point  of  fact  a  literal  breach  of  the  condition 
of  the  bond.  Such  breach  must  be  stated  in  the  affidavit,  made  to  obtain, 
and  t\\Q  jiat  for  the  extent:  and  if  there  have  been  no  breach  of  the  con- 
dition, the  obligor  can  only  obtain  an  extent,  upon  a  commission  and  in- 
(juisition  to  find  a  debt  due  to  the  crown,  as  in  the  ordinary  course  of  pro- 
ceeding, with  respect  to  the  crown's  simple  contract  debtors. (c)  But  an 
extent  in  aid  may  still  be  had  for  any  debt  of  record,  or  speciality  debt ; 
except  on  such  bonds  as  are  particularly  mentioned  in  the  statute.  And 
bankers,  who  have  money  in  their  hands,  arising  from  the  land  and  assessed 
taxes  paid  into  their  house,  for  the  purpose  of  being  paid  over  to  the  Ex- 
chequer, on  account  of  a  receiver  general,  for  whom  they  have  given  bond 
to  the  crown,  are  still  entitled  to  sue  out  an  extent  in  aid.(c?)  So,  an  ob- 
ligor to  the  crown  by  bond,  conditioned  to  sell  all  such  sugars  as  shall  be 
ilelivered  to  him  as  agent  for  the  sale  and  disposal  of  certain  sugars,  and 
to  account  for  and  pay  over  the  produce  of  the  sale  of  the  said  sugars, 
may  sue  out  a  writ  of  extent  in  aid,  under  the  proviso  in  the  above  statute, 
as  upon  a  debt  due  from  him  to  the  crown,  being  the  balance  of  moneys 
received  by  him  between  the  date  of  his  appointment  and  the  time  of  is- 
suing the  extent,  arising  from  the  sale  of  sugars  delivered  to  him,  after 
his  appointment,  and  previous  to  the  date  of  the  bond.(c)  When  a  party 
is  entitled  to  the  benefit  of  an  extent  in  aid,  he  may  still  issue  it  for  a 
simple  contract  del)t  due  to  himself:  the  statute  having  introduced  no  dis- 
tinction with  respect  to  the  nature  of  the  debt  due  to  the  crown  debtor. (/) 
Nor  is  any  motion  in  court  necessary,  in  order  to  obtain  an  ex- 
tent in  aid  for  the*recovery  of  a  simple  contract  debt;(rt)  though  [  *10G2  J 
it  was  formerly  otherwise. (66)  And  it  may  be  sued  out  by  a 
crown  debtor,  for  a  debt  due  to  himself  and  others  jointly  :{cc)  and  if  several 
are  jointly  indebted  to  the  crown,  they  may  sue  out  an  extent  in  aid  agai)ist 
the  debtor  to  any  one  or  more  of  them  ;  as,  under  an  extent  in  chief  against 
several  for  a  joint  debt,  debts  due  to  any  one  of  the  parties  may  be  seized 
into  the  hands  of  the  crown. (cc) 

This  writ,  however,  can  only  be  had  for  a  debt  originally  due  to  the 

(b)  §  5.     The  nbovc  statute  does  not  extend  to  the  prosecttlio/'  of  extents  in  other  cases,  if 
commenced  before  it  wag  passed.    6  Price,  144. 

(c)  9  Price,  G47.  {d)  1  Price,  633. 

(<)  11  Price,  598.  (/)  Man.  L.  Ex.  2  Ed.  83. 

(a)  2  Price,  15. 

{bb)  R.  H.  15  Car.  I.  §  5.     R.  M.  3  W.  &  .M.  in  Scac.    West,  126,  7.     .Man.  L.  E.v.  Append 
230,  234. 

(or)  West,  2T3.     Man.  L.  Ex.  2  Ed.  83.    Ante,  1056. 
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kino-'s  debtor  or  accountant :  For,  by  rule  of  Hit  15  Car.  l.{d)  "  no 
debts  shall  be  found  by  inquisition,  for  the  king's  debtors  or  accountants 
in  aid  save  such  as  are  originally  due  to  them  bond  fide,  without  any  man- 
ner of  trust :  and  he  who  desireth  any  debt  or  debts  to  be  found  by  inquisi- 
tion in  his  aid,  shall  make  oath,  that  he  is  justly  indebted  unto  A.  one  of 
the  farmers  of  his  majesty's  customs,  &c.  and  that  the  same  is  a  just  and 
true  debt,  originally  due  to  the  said  A.  bond  fide,  without  any  manner  of 
trust ;  and  that  the  said  debt  hath  not  been  put  in  suit  in  any  other  court, 
and  that  he  hath  not  received  the  same,  nor  any  part  thereof,  except  so 
much,  &c.  ;  and  that  C.  is  justly  indebted  to  him  the  said  B.  originally 
and  bond  fide,  without  trust ;  and  that  C.  is  much  decayed  in  his  estate, 
so  that  unless  a  speedy  course  be  taken  against  him,  the  said  debt  by  him 
owing  is  in  great  danger  to  be  lost."  Therefore,  if  A.  be  indebted  to  B. 
who  assigns  to  C.  before  the  extent  issues  against  C.  an  extent  obtained 
against  A.  shall  be  discharged.  (^)  And  where  bonds  are  taken  in  the 
king's  name,  payable  to  his  farmers,  receivers,  &c.  they  shall,  before  any 
extents  go  forth,  make  oath  or  certify  under  their  hands  to  the  court,  that 
such  bonds  are,  and  at  the  time  of  taking  the  same  were,  for  just  and  true 
debts,  originally  owing  to  themselves  bond  fide  ;  and  that  they  are  not  in 
trust,  or  for  the  benefit  of  any  other. (/)  It  is  also  a  rv\e,{g)  that  "  no 
debts  without  specialty  shall  be  found  by  inquisition,  for  debts  in  aid,  un- 
less it  be  by  order  upon  motion  in  open  court,  and  except  it  be  for  debts 
due  to  the  king's  farmers:"  But  this  latter  rule  appears  to  have  now 
fallen  into  disuse. (A) 

An  extent  in  aid  is  in  effect  an  extent  in  the  second  degree  :  and  being 
issued  without  any  previous  suit,  is  always  immediate.  There  is  indeed  a 
rule,(/)  that  "  no  immediate  process  of  extent  shall  be  awarded  for  debts 
in  aid,  but  in  cases  of  extremity,  and  upon  oath  to  be  taken  as  before 
mentioned  :"(^)  But  it  is  now  issued,  without  any  motion  in  court,(A;)  on 
an  affidavit  of  danger.  And  where  a  crown  debtor  is  entitled  to 
[  *10G3  ]  this  process,  *it  is  not  necessary,  by  the  practice  of  the  court,  that 
he  should  have  the  sanction  of  the  revenue  solicitors,  or  of  the 
officers  of  any  of  the  revenue  boards. (a)  This,  however,  being  a  preroga- 
tive process,  is  always  under  the  care  and  control  of  the  court  of  Exche- 
quer, who  have  a  discretionary  power  over  their  own  rules. (5) 

In  order  to  obtain  an  extent  in  aid,  an  extent  pro  formd  is  sued  out 
against  a  debtor  to  the  crown  ;(c)  upon  which  an  inquisition(c?(^)  is  taken : 
and  if  it  be  found  thereby,  that  another  person  is  indebted  to  him,  the 
court  or  a  baron,  on  an  affidavit{ee)  that  the  debt  is  in  danger,  will  grant 
Q,fiat,  {ff)  or  warrant  for  an  immediate  extent  in  aid.(<7_^)     The  extent 

(d)  §  2.    Gilb.  Excheq.  174,  5.    West,  Append.  124,  5.     Man.  L.  Ex.  Append.  229,  30. 

(e)  Bunb.  225. 

{/)  R.  H.  15  Car.  I.  §  8,  in  Scac.  Gilb.  Excheq.  179.  West,  Append.  126.  Man.  L.  Ex. 
Append.  231.     Post,  1067. 

{ff)  R.  H.  15  Car.  I.  §  5,  in  Scac.  Gilb.  Excheq.  176.  West,  Append.  126.  Man.  L.  Ex. 
Append.  230;  and  see  R.  M.  3  W.  &  M.  in  Scac.  West,  Append.  126.  Man.  L.  Ex.  Append. 
234.     Hardr.  226.  (A)  2  Price,  13.     West,  267,  S.  C. 

(i)  R.  H.  15  Car.  I.  §  6.     West,  Append.  126.     Man.  L.  Ex.  Append.  230. 

(k)  Ante,  1061,  2. 

(a)  3  Price,  75.  (h)  Bunb.  134. 

(c)  Append.  Chap.  XLII.  §  16.  (dd)  Id.  §  18. 

(ee)  Id.  §  19.  And  for  other  forms  of  affidavits  and  fiats  for  extents  in  aid,  see  West, 
Append.  33,  &c. 

(/)  Append.  Chap.  XLII.  §  20.  (ffff)  Bunb.  24,  127,  8 ;  134. 
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proformd  against  the  crown  debtor  Joes  not  direct  the  sheriff  to  seize  his 
bodj,  goods  and  cliattels,  hinds  and  tenements  ;  hut  omits  these  words, 
and  directs  tlie  sheriff  merely  to  seize  his  debts,  credits,  specialties,  and 
sums  of  money,  in  whose  hands  soever  they  may  be.(//)  The  aflidavit  for 
an  extent  in  aid  states  first,  the  debt  due  to  the  crown  from  its  debtor 
who  is  the  prosecutor  of  the  extent  in  aid ;  secondly,  the  debt  due  to  the 
crown  debtor  from  his  debtor,  who  is  the  defendant  in  the  extent  in  aid  * 
thirdly,  that  such  debt  is  in  danger  of  being  lost,  from  the  insolvency  of 
the  defendant ;  fourthly,  that  the  debt  due  to  him  is  a  debt  originally  and 
bond  fide  due  to  him,  without  trust ;  fifthly,  that  it  has  not  been  put  in 
suit  in  any  other  court;  and  lastly,  by  a  late  rule  of  the  court  of  Exche- 
qucr,(/')  "  no  fiat  for  an  extent  in  aid  shall  be  granted,  unless  the  party 
applying  for  the  same,  or  some  person  or  persons  on  his  behalf,  shall  make 
affidavit,  that  unless  the  process  of  extent  for  the  debt  due  to  him  from  his 
debtor  be  forthwith  issued,  the  debt  due  to  the  crown  from  the  party  ap- 
plying, will  be  in  danger  of  being  lost  to  the  crown."  If  the  debt  to  the 
croAvn  be  due  by  bo7id,  the  affidavit  sets  out  the  penal  part  of  the  bond  ; 
and  usually  proceeds  to  state  that  the  obligor  has  received  monev,  for 
which  the  party  is  accountable  by  the  condition  of  the  bond. (/c)  Ami  it  is 
not  necessary,  since  the  statute  57  Geo.  III.  c.  117,  that  the  affidavit  made 
to  obtain  the^a^  of  a  baron  for  an  extent,  should  contain  any  allegations 
tending  to  show  that  the  party  on  whose  behalf  the  application  is  made,  is 
entitled  to  use  the  process  on  his  behalf,  or  that  it  should  set  out  the  con- 
dition of  the  bond  for  that  purpose  :  It  is  sufficient  that  the  baron  be  sat- 
isfied that  there  is  ground  for  his  granting  a,  fiat  for  the  extent. (?) 

In  the  case  of  a  simple  contract  debt  to  the  crown,  a  commission(w) 
issues  out  of  the  court  of  Exchequer,  under  which  an  inquisition  is  taken, 
to  find  the  debt.  And  formerly,  by  the  practice  of  the  Exche- 
quer, the  ^affidavit  of  the  prosecutor  of  the  extent  Avas  received  [*10G4] 
by  the  jury  on  the  commission,  as  evidence  of  the  debt  due  from 
him  to  the  crown,  and  also,  on  the  extent  2)7'o  formd,  of  that  alleged  to  be 
due  to  him  from  the  defendant :  But  that  practice  was  abolished  by  a  late 
decision,(a)  in  the  court  of  Exchequer ;  and  it  is  now  necessary,  that  vivd 
voce  testimony  should  be  given  to  the  jury,  of  the  existence  of  the  debt. 
The  commission  and  extent  2Jrofo7'md  being  taken,  with  the  incjuisitions 
thereon,  to  a  baron  of  the  court,  or  the  chancellor  of  the  Exche(iuer,  he 
indorses  his  initials  on  the  commission,  Avhich  is  the  Avarrant  for  its  issu- 
ing,(?>)  and  signs  his  fiat  for  the  extent  in  aid,  at  the  foot  of  the  affidavit, 
at  the  same  time.(c)  If  the  debt  to  the  crown  be  due  by  judgment,  recog- 
nizance, or  bond,  then  of  course  no  commission  issues  ;  but  an  extent  jtjro- 
formd  is  taken  out,  and  the  jury,  on  evidence  of  the  judgment,  &c.  Avill 
find  the  debt.  For  the  extent  in  aid  there  is  commonly  but  one  fiat  ;  it 
not  being  usual  to  grant  a  fiiat  for  the  extent  pro  forma,  though  that  is 
sometimes  donc.(c?) 

The  form  of  the  extent  in  aid  is  precisely  the  same  as  that  of  an  extent 

(h)  West,  15;  and  see  id.  264,  292.     Man.  L.  Ex.  2  Ed.  78. 

(t)  R.  T.  3  Geo.  IV.  in  Scac.  11  Price,  160.  Previously  to  this  rule,  it  was  deemed  suffi- 
cient to  swear,  that  the  crown  debtor  was  thereby  less  able  to  jmy  the  debt  due  to  the  crown. 

{k)  West,  275,  6.     Man.  L.  Ex.  2  Ed.  82,  r.  (0  0  Price,  311. 

(m)  Append.  Chap.  XLII.  §  6.  (a)   11  Price,  29. 

[h)  3  Price,  278.  Anie,  1048.  In  this  case  a  writ  oi  scire  facias  was  set  aside,  for  want  of 
an  indorsement  by  a  baron,  of  the  warrant  on  the  commission. 

(<•)  West,  288,  9. 
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in  chief  in  the  second  degree  •,{d)  and  under  it,  the  body  of  the  defendant 
may  in  strictness  be  taken  in  execution,  and  his  lands  and  tenements,  goods 
and  cliattcls,  &c.,  as  under  the  latter  extent. (e)  The  cajnas  clause  how- 
ever, of  the  Avrit  of  extent  in  aid,  is  not  usually  enforced  :  And  where  there 
had  been  effects  seized  sufficient  to  satisfy  the  debt,  the  court  seemed  dis- 
posed to  order  the  discharge  of  a  defendant  taken  under  it,  on  his  giving 
security  for  his  appearance  at  the  return  of  the  writ.(/) 

Before  the  making  of  the  statute  57  Geo.  III.  c.  117,  it  had  become  the 
practice  in  many  cases,  to  issue  extents  in  aid,  for  the  levying  and  recover- 
ing of  larger  sums  of  money  than  were  due  to  his  majesty,  by  the  debtors 
in  whose  behalf  such  extents  were  issued  :{g)  and  the  court  of  Exchequer 
having  refused  to  set  aside  an  extent  in  aid,  on  the  ground  that  the  debt 
levied  under  it  was  of  greater  amount  than  the  debt  sworn  to  be  due  from 
the  original  debtor  of  the  crown,  although  the  party  moved  it  on  the  con- 
dition of  paying  the  crown's  debt  ;[h)  it  was  enacted,  by  the  above  statute,(^) 
that  "upon  the  issuing  of  every  extent  in  aid,  on  behalf  of  any  debtor  to 
his  majesty,  his  majesty's  court  of  Exchequer  at  Westminister,  or  the  chan- 
cellor of  his  majesty's  Exchequer,  or  lord  chief  baron  or  other  baron  of 
the  said  court,  granting  the  Jiat  for  the  issuing  of  such  extent  in 
[  *1065  ]  aid  shall  cause  the  amount  of  the  debt  or  sum  of  *money  due  or 
claimed  to  be  due  to  his  majesty,  to  be  stated  and  specified  in  the 
said  fiat ;  and  that  in  all  cases  in  which  the  debt  or  debts  found  due  to  the 
debtor  to  his  majesty  shall  be  equal  to  or  exceed  the  debt  stated  and  speci- 
fied in  the  said^'a^  as  aforesaid,  the  amount  of  the  debt  so  stated  and  speci- 
fied in  the  said  fiat  shall  be  endorsed  upon  the  writ ;  and  the  writ  so  en- 
dorsed shall  be  deemed  to  be,  and  be  the  authority  and  direction  to  the 
sheriff  or  other  officer  who  shall  execute  such  writ,  in  making  his  levy  and 
executing  the  same,  as  to  the  amount  to  be  levied  and  taken  under  the  said 
writ :  and  that  in  all  cases  in  which  the  debt  or  debts  found  due  to  the 
debtor  to  his  majesty,  shall  be  of  less  amount  than  the  debt  stated  and 
specified  in  the  said  j?«^  as  aforesaid,  the  amount  of  such  debt  or  debts  found 
due  to  such  debtor  to  his  majesty  shall  be  endorsed  upon  the  writ;  and  the 
writ  so  endorsed  shall  be  deemed  to  be,  and  be  the  authority  and  direction 
to  the  sheriff"  or  other  officer  who  shall  execute  the  said  writ,  in  making  bis 
levy  and  executing  the  same,  as  to  the  amount  to  be  levied  and  taken  under 
the  said  writ :  and  that  the  money  levied,  taken,  recovered,  or  received 
under  or  by  virtue  of  every  such  extent  in  aid  so  prosecuted  and  issued, 
shall  be  by  order  of  the  said  court,  paid  over  to  and  for  his  majesty's  use, 
towards  satisfaction  of  the  debt  so  due  to  his  majesty  as  aforesaid.  Pro- 
vided always,  that  in  every  case  in  which  the  sum  produced  by  the  sale  of 
any  lands,  goods  or  chattels  taken,  or  by  the  receipt  of  any  sum  of  money, 
by  any  sheriff"  or  other  officer,  under  any  such  writ  of  extent,  for  the  pur- 
pose of  levying  the  amount  or  sum  of  money  endorsed  upon  the  back  of 
the  writ,  shall  be  more  than  sufficient  to  satisfy  the  amount  of  the  sum  so 
endorsed  upon  the  writ,  such  overplus  shall  be  paid  into  the  court  of  Ex- 

{d)  Id.  292.    Append.  Chap.  XLII.  ?  21.    West,  Append.  27,  29. 

(e)  Id.  ibid.    Aiite,  1049,  &c.  (/)  3  Price,  94. 

(g)  See  the  preamble  to  the  statute,  Ante,  375,  {a). 

[ft)  1  Price,  394.  West,  273,  and  see  8  Yes.  241,  where  tlie  Chancellor  decided,  that  there 
was  no  equity  for  a  person  agaiust  whom  an  extent  in  aid  had  issued  to  be  reimbursed  by 
his  creditor,  on  the  ground  that  he  liad  property  sufficient  to  satisfy  his  debt  to  the  crown, 
without  having  recourse  to  the  extent  in  aid.  \i}  ^1,2. 
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chequer,  togctlicr  wltli  the  said  amount  on(h»rse(l  upon  the  said  ^vrlt ;  and 
the  said  court  shall,  upon  any  sumuiary  application  or  applications,  make 
such  order,  for  the  return,  disposal,  or  distribution  of  any  such  surplus,  or 
any  part  or  proportion  thereof,  as  to  the  said  court  shall  appear  to  be  pro- 
per." There  is  also  a^j/'tftvVso  in  the  statute,(rt)  that  it  shall  not  prejudice 
the  debtor  to  the  crown,  in  recoverinj^  the  remainder  of  his  debt. 

Antl,  by  another  clause  of  the  same  statute, (/')  "  it  shall  and  may  be  law- 
ful for  any  person  or  persons,  imprisoned  under  or  by  virtue  of  any  writ  of 
capias,  on  any  extent  or  extents  in  aid,  to  apply  to  the  barons  of  his 
majesty's  court  of  Excheijuer  in  England  or  Scotland,  or  to  any  baron  of 
the  same  court  in  vacation,  for  his,  her,  or  their  discharge,  giving  one 
month's  previous  notice  in  writing,  to  the  person  or  persons  to  whom  he, 
she,  or  they  owed  the  debt  or  sum  or  sums  of  money  for  which  he,  she,  or 
they  is  or  are  so  imprisoned,  at  the  time  such  debt  was  seized  under  such 
extent  in  aid,  of  his,  her  or  their  intention  to  make  such  application;  and 
stating  in  such  notice  the  ground  of  such  application,  and  an  enumeration 
and  description  of  all  and  every  the  property,  debts  and  effects  whatsoever, 
of  such  person  or  persons,  in  his,  her,  or  their  own  possession  or 
power,  or  in  the  possession  or  power  of  *any  other  person  or  per-  [  *10GG  ] 
sons,  for  his,  her,  or  their  use  ;  and  the  said  court,  or  any  such 
baron  in  vacation,  to  whom  such  application  shall  bo  made,  is  authorized 
to  order  such  person  or  persons  to  be  brought  before  them  or  him,  to  be 
examined  upon  oath,  touching  and  concerning  his,  her,  or  their  property 
and  effects ;  and  if  such  person  or  persons  respectively  shall,  upon  such 
examination,  make  a  full  disclosure  of  all  his,  her,  or  their  property  and 
effects,  to  the  satisfaction  of  the  said  court  or  baron,  or  it  shall  otherwise 
appear  reasonable  and  proper  to  such  court  or  baron,  that  such  person  or 
persons  should  be  no  longer  imprisoned  under  such  writ,  such  court  or 
baron  may  order  a  writ  oi  supersedeas  quoad  corpus  to  be  issued  out  of  the 
said  court,  for  the  liberation  of  such  person  or  persons  from  such  imprison- 
ment. Provided  always,  that  no  such  liberation  as  aforesaid  shall  be  held 
or  deemed  to  satisfy  or  supersede  such  extent  in  aid,  or  any  proceedings 
thereon,  except  as  to  such  imprisonment  as  aforesaid,  or  the  debt  or  debts 
seized  under  and  by  virtue  thereof,  and  for  which  such  person  or  persons 
shall  be  so  imprisoned." 

There  is  also,  we  have  seen,(aa)  a  clause  in  the  last  general  insolvent 
act,(W>)  that  "it  shall  not  extend  to  discharge  any  prisoner  seeking  the  bene- 
fit of  that  act,  with  respect  to  any  debt  due  to  his  majesty,  or  to  any  debt 
or  penalty  with  which  he  shall  stand  charged  at  the  suit  of  the  crown,  or 
of  any  person,  for  any  offence  committed  against  any  act  or  acts  of  parlia- 
ment relative  to  any  branch  of  the  public  revenue,  or  at  the  suit  of  any 
sheriff  or  other  public  officer,  upon  any  bail  bond  entered  into  for  the  appear- 
ance of  any  person  prosecuted  for  any  such  offence,  unless  three  of  the  com- 
missioners of  his  majesty's  treasury  for  the  time  being  shall  certify  under 
their  hands,  their  consent  to  such  discharge."  And,  by  another  clause  of 
the  same  statute,(c')  "any  person,  imprisoned  under  or  by  virtue  of  any  writ 
of  capias,  or  extent,  issued  and  remaining  in  force,  at  the  instance  or  for 

(a)  I  3.  (ft)  I  c.  *  {aa)  Ante,  395. 

Ibb)  7  Geo.  IV.  c.  B7,  \  74;  and  sec  stat.  1  Geo.  IV.  c.  1 10,  I  40. 

(<•)  §  75,  and  see  stat.  1  Geo.  IV.  c.  119,  g  41.  And  for  the  course  of  proceeding,  on  the 
part  of  an  insolvent  debtor  of  tlie  crown,  imprisoned  under  an  extent,  for  the  purpose  of 
obtaining  his  discharge  under  the  latter  statute,  see  9  Price.  142. 
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the  benefit  and  reimbursement  of  any  surety  or  sureties,  or  other  person  or 
persons,  or  the  inhabitants  of  any  parish,  ward  or  phace,  who  shall  or  may 
have  advanced  and  paid  the  debt  to  the  crown,  and  by  reason  whereof  the 
commissioners  of  his  majesty's  treasury  may  not  be  authorized  to  give 
their  consent  as  last  aforesaid,  may  apply  to  the  barons  of  his  majesty's 
court  of  Exchequer  in  England  or  Scotland,  for  his  or  her  discharge,  giv- 
ing one  month's  previous  notice  in  writing  to  the  surety  or  sureties,  or 
person  or  persons  aforesaid,  or  to  the  churchwardens  or  overseers  of  the 
parish,  ward  or  place,  at  whose  instance,  or  for  whose  benefit  respectively 
such  capias,  or  extent,  shall  remain  in  force;"  and  may  proceed  thereon, 
for  obtaining  his,  her,  or  their  discharge,  in  like  manner  as  is  directed  by 
the  statute  57  Geo.  III.  c.  117. (fZ)  But  this  clause  does  not 
[  *1067  ]  authorize  an  application  for  the  ^discharge  of  a  prisoner,  whose 
principal  has  paid  part  of  the  debt,  and  given  a  warrant  of  at- 
torney for  the  residue. (a) 

Another  mode  of  the  subject's  taking  advantage  of  the  crown  process, 
for  the  recovery  of  his  private  debts,  Avas  by  assigning  them  to  the  king, 
for  debts  due  to  him.(^)  This  was  allowed  at  common  law ;  and  might  have 
been  done,  even  though  the  amount  of  the  debts  assigned  were  not  ascer- 
tained :(f?)  and  after  such  assignment,  the  king  was  entitled  to  have  execu- 
tion against  the  body,  lands  and  goods  of  the  debtor. (f?fZ)  But  this  preroga- 
tive of  the  king  having  been  abused  by  his  debtors,  for  their  own  private 
benefit,  a  rule  of  court  was  made,  that  "  no  debt  shall  be  assigned  and  set 
over  to  the  king,  by  any  person  or  persons,  but  such  as  shall  be  allowed  of, 
and  appointed  to  be  retained,  by  the  lord  high  treasui'er  of  England,  chan- 
cellor, and  barons  of  the  Exchequer,  in  open  court."(e)  And,  by  the 
statute  7  Jac.  I.  c.  15,  "no  debt  shall  be  assigned  to  the  king,  his  heirs 
and  successors,  by  or  from  any  debtor  or  accountant  to  his  majesty,  his 
heirs  or  successors,  other  than  such  debts  as  did  before  grow  due  originally 
to  the  king's  debtor  or  accountant,  hand  fide;  and  that  all  grants  and  as- 
signments of  debts  to  the  king,  his  heirs  or  successors,  which  shall  be  had 
or  made  contrary  to  the  true  intent  of  that  act,  shall  be  void  and  of  no 
force."  A  privy  seal  was  also  made,  in  the  12th  of  James  the  First,  de- 
claring that  "no  debt  of  record,  or  other  debt  or  covenant  whatsoever, 
should  at  any  time  be  assigned,  granted  or  conveyed  to  him,  his  heirs  or 
successors,  by  any  debtor  or  accountant,  or  other  person  or  persons  what- 
soever; nor  any  such  assignment  allowed,  admitted  or  accepted."(/)  This 
privy  seal  having  determined  on  the  death  of  James  the  First,  a  rule  of 
court  was  made  in  the  succeeding  reign, (^)  for  enforcing  the  execution  of 
the  statute;  which  directs,  that  "he  who  assigneth  any  debt  to  the  king, 
shall  take  an  oath,  that  the  debts  assigned  are  just  and  true  debts,  and 
have  not  formerly  been  put  in  suit  in  any  other  court;  and  that  the  same 
are  his  own  proper  debts,  originally  due  unto  him  bond  fide,  without  any 
trust ;  and  that  he  hath  not  received  the  same,  nor  any  part  thereof,  except, 

{d)  §  6.     Ante,  1065,  6. 

(a)  1  M'Clel.  &  Y.  266.  (5)  2  Leon,  67. 

(c)  Id.  55;  and  see  Gilb.  Excheq.  167,  &c.     Com.  Dig.  i\t.  Assic/nment,  D. 
(dd)  4  Inst.  115 ;  and  see  Oom.  Dig.  tit.  Dett,  15. 

(e)  R.  M.  34  &  35  Eliz.  in  Scac.    West,  Append.  124.     Man.  L.  Ex.  Append.  228. 
(/)  West,  258,  &c. 

(^r)  R.  H.  15  Car.  I.  g  1,  in  Scac.     Gilb.  Excheq.  173,  4,  5.    West,  Append.  124,  5.     Man. 
L.  Ex.  Append.  229. 
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&c."(7i)  But  a  debt  due  to  a  man  jure  uxoris,  is  considered  as  a  debt 
originally  due  to  him,  within  the  meaning  of  the  statute.(/)  It  Is  also  a 
rule,  that  "no  debts  without  specialty  shall  be  assigned  to  the  king;" 
otherwise  in  ease  of  debts  in  ai(l:(A-)  Since  which  latter  rule,  assignments 
of  debts  to  the  king  have  become  obsolete. (/) 


*IIaving  thus  far  treated  of  writs  of  extent,  in  c7i7cfam\  in  aid., 
separately,  I  shall,  in  what  follows,  consider  them  together,  and  [  *10G8  ] 
show  first,  the  proceedings  under  them,  to  enforce  payment  of 
the  debt  due  to  the  crown  or  its  debtor ;  and  secondly,  the  means  of  resist- 
ing such  proceedings,  either  by  the  defendant  or  a  third  person. 

On  the  return  day  of  the  Avrit  of  extent,  in  chief  or  in  aid,  or  as  soon 
after  as  the  writ  is  actually  returned,  a  rule  or  order  is  entered  on  the  back 
of  it,  by  the  prosecutor's  clerk  in  court,  that  "  if  no  one  shall  appear  and 
claim  the  property  of  the  goods,  &c.  mentioned  in  the  inquisition,  on  or 
before  that  day  se'nnight,  a  writ  of  venditioni  exponas  shall  issue,  to  sell 
the  same:"(rt)  and  where  there  are  not  six  days  remaining  in  term,  without 
reckoning  iSundaTj,  the  rule  must  be  given  for  the  seal  day  after  tcrm,(/)) 
being  a  day  appointed  on  the  last  day  of  each  term,  at  the  discretion  of  the 
court. (c)  If  no  one  appear  and  claim  the  property,  within  the  time  limited 
by  the  rule,  a  venditioni  exponas  issues,  to  sell  the  goods  seized  under  the 
extent.  It  was  formerly  holden,  that  this  writ  should  not  issue  without 
motion  in  court  :((;7)  but  now  it  is  otherwise  :(t')  though  the  defendant  is 
entitled,  independently  of  the  rule,  to  notice  of  an  intended  sale.(/)  The 
venditioni  exponas  commands  the  sherifi'  to  sell  the  goods  for  the  best 
price  he  can,  and  at  least  for  the  price  at  which  they  were  appraised,  and  to 
have  the  proceeds  of  the  sale  before  the  barons,  to  be  paid  to  them  for  the 
use  of  the  crown.  If  the  sheriff  cannot  sell  the  goods  for  the  appraised 
price,  he  should  return  that  fact ;  and  then  a  venditioni  exponas  issues, 
directing  him  to  sell  for  the  best  price,  without  reference  to  the  appraise- 
ment.(;9)  And,  by  the  practice  of  the  Exchequer,  the  sherifi' selling  under 
a  venditioni  exponas,  is  not  entitled  to  make  a  reduction  in  his  return, 
either  for  poundage  or  extra  expenses ;  but  should  return  the  whole  sum 
produced  by  the  sale,  upon  wliicli  the  court  will  order  it  to  be  paid  over, 
deducting  poundage:  and  he  must  move  the  court  for  any  extra  allowance, 
to  which  he  may  be  entitled. (7Ji) 

The  ordinary  mode  of  proceeding  for  the  recovery  of  debts  found  to  be 
due  to  the  king's  debtor,  is  by  scire  facias  ;{ii)  or,  on  an  affidavit  of  danger, 
and  \\\(ifiat  of  the  chancellor  or  one  of  the  barons  of  the  Exchequer,  by  an 
immediate  extent  in  the  second  degree  ;(M)  And  where  the  debts  are  small, 

(/i)  Id.  ibid.    Ante,  10G2.  (?)  Parker,  271. 

{k)  R.  II.  1.")  Car.  I.  g  4,  in  Scac.  Gilb.  Excheq.  ITC,  7;  and  see  West,  Append.  125.  Man. 
L.  Ex.  Append.  230,  where  the  word  otherwise  is  omitted. 

(/)  West,  2r.5. 

((?)  West,  174.     Man.  L.  Ex.  2  Ed.  61 ;  and  see  Gilb.  Excheq.  170. 

(b)  Man.  L.  Ex.  2  Ed.  61.  (c)  Id.  {d)\  and  sec  2  Fowl.  4,  142.    West,  175. 

Id)  Bnnb.  45.  (c)  West,  219. 

(/)  2  Price,  155.  \g)  West,  220. 

(hh)   1  Price,  205.    4  Price,  131  ;  and  sec  West,  220.    Man.  L.  Ex.  2  Ed.  62.     Post,  1072. 

(iV)  Ante,  1058.  And  for  the  proceeding  in  scire  facias,  for  debts  due  to  the  crown,  seethe 
next  chapter. 

(kk)  Bunb.  24,  127,  134. 
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the  court  may  order  a  receiver  to  collect  them,  and  pay  them  to  the  deputy 
remembrancer. (//) 

If  the  produce  of  the  goods  sold  under  the  extent  he  not  sufficient  to 
pay  the  debt,  the  court  will  make  an  order  for  sale  of  the  debtor's 
[  *1069  ]  lands,  *under  the  statute  25  Geo.  III.  c.  35.    Before  the  making 
of  this  statute,  the  crown  it  seems  could  not  have  sold  the  lands  of 
its  debtor ;  but  the  mode  of  levying  the  debt  "was  by  levari  facias,  under 
which  the  sheriff  levied  the  rents  and  growing  profits  of  the  lands,  until  it 
was  satisfied. (a)     But  now,  by  the  above  statute, (6)  "the  court  of  Exche- 
quer is  authorized,  on  the  application  of  his  majesty's  attorney  general  in 
a  summary  way,  by  motion  to  the  same  court,  to  order  that  the  right,  title, 
estate,  and  interest  of  any  debtor  to  his  majesty,  his  heirs  and  successors, 
and  the  right,  title,  estate  and  interest  of  the  heirs  and  assigns  of  such  debtor, 
in  any  lands,  tenements  or  hereditaments,  which  have  been  or  shall  there- 
after be  extended,  under  and  by  virtue  of  any  such  writ  of  extent  or  diem 
clausit  extremum  as  therein  mentioned,  or  so  much  thereof  as  shall  be 
sufficient  to  satisfy  the  debt  for  which  the  same  shall  have  been  so  extended, 
shall  be  sold,  in  such  manner  as  the  said  court  shall  direct :  And  when  a 
purchaser  or  purchasers  shall  be  found,  the  conveyance  of  the  lands,  tene- 
ments, or  hereditaments,  so  decreed  to  be  sold,  shall  be  made  to  the  pur- 
chaser or  purchasers,  by  his  majesty's  remembrancer  in  the  said  court  of 
Exchequer,  or  his  deputy,  under  the  direction  of  the  said  court,  by  a  deed 
of  bargain  and  sale,  to  be  enrolled  in  the  same  court :  And  from  and  after 
the  making  of  such  conveyance,  and  the  inrolment  thereof  as  aforesaid,  the 
bargainee  or  bargainees  in  such  conveyance,  and  his  or  their  heirs,  execu- 
tors, administrators,  and  assigns,  shall  have,  hold,  and  enjoy  the  lands, 
tenements  and  hereditaments  therein  comprised,  for  his  and  their  own 
respective  use  and  benefit,  not  only  against  the  extent  of  the  crown,  but  also 
against  such  debtor  of  the  crown,  or  the  surety  or  sureties  for  such  debtor, 
and  all  persons  claiming  under  such  debtor,  or  the  surety  or  sureties,  unless 
by  a  title  paramount  to,  and  available  in  law  against  such  extent  as  afore- 
said :  And  all  moneys  which  shall  become  payable  from  any  such  purchaser 
or  purchasers  as  aforesaid,  shall  be  paid,  accounted  for,  and  applied  toAvards 
discharge  of  the  debt  due  to  the  crown,  and  of  all  costs  and  expenses  which 
shall  be  incurred  by  the  crown  in  enforcing  the  payment  of  such  debt,  in 
such  manner  as  the  said  court  of  Exchequer  shall  from  time  to  time  order 
and  appoint :  And  if,  after  payment  of  the  W'hole  debt  to  the  crown,  and 
of  all  costs  and  expenses  incurred  in  enforcing  the  payment  thereof,  there 
shall  be   any  surplus  of  the  moneys  arising  from  any  such  sale,  the  said 
surplus  shall  belong  to  the  same  person  or  persons  as  would  be  entitled  to 
the  lands,  tenements  or  hereditaments  sold,  if  there  had  not  been  a  sale 
thereof,  and  shall  accordingly  be  paid  to  such  person  or  persons,  under  the 
order  and  direction  of  the  said  court  of  Exchequer,  upon  motion  or  petition 
to  the  said  court,  to  be  made  upon  such  notice  to  the  crown,  and  to  be  sup- 
ported by  such  affidavits  or  other  proofs,  as  to  the  said  court  shall  from 
time  to  time  seem  just  and  reasonable."     On  this  statute  an 
[*1070]  application  may  be  made  *to  the  court,  by  or  on  behalf  of  the 
attorney  general,  for  sale  of  the  lands ;  it  not  being  necessary  that 
the  application  shall  be  made  personally  by  the  attorney  general  himself.(aa) 

{II)  Id.  293. 

\a)  Gilb.  Kxcheq.  ITO,  and  see  West.  220.  21.  lb)  2  1. 

[aa)  1  Younge  &  J.  256. 
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But  no  order  will  be  made  on  such  application,  where  it  appears  that  goods 
have  been  seized  under  the  extent,  suflieicnt  to  pay  the  dobt.(i6)  And 
where  the  crown  debtor  is  entitled  to  an  equity  of  redi'uiptii)n,  the  prose- 
cutor must  give  the  mortgagee  notice  <»f  his  intended  apjdication  fur  an 
order  to  sell  the  estate,  subject  to  the  mortgage.  Under  this  order,  the 
sheriff  ought  to  sell  the  equity  of  redemption  only  :[c)  And  where  he  had 
sold  the  whole  estate,  without  reference  to  the  mortgage,  the  court  refused 
to  order  payment  of  the  mortgage  out  of  the  purchase  money,  without  the 
consent  of  the  mortgagor;  but  directed  a  reference  to  the  deputy  remem- 
brancer, to  ascertain  what  was  due  on  the  mortgage. (c)  It  is  also  some- 
times referred  to  this  officer,  to  inquire  into  a  claim  of  dower,/*/)  and  to 
take  an  account  of  the  sum  due  to  the  crown,  for  principal  and  interest, 
&c.  But  the  statute  25  Geo.  III.  c.  35,  does  not  make  the  order  of  the 
court,  to  sell  the  real  property  of  a  crown  debtor,  an  equitable  proceeding, 
80  as  to  subject  it  to  the  immeiliate  appellate  jurisdiction  of  the  House  of 
Lords.  («) 

The  sheriff's  right  \o poundage,  on  an  extent,  principally  depends  on  the 
statute  3  Geo.  I.  c.  15,  previous  to  which  the  sheriff,  it  is  said,(/)  was  not 
entitled  to  any  fee  for  executing  an  extent ;  but  now,  by  that  stat'utc,(^)  all 
sheriffs,  who  shall  levy  any  debts,  duties,  or  sums  of  money,  except  jjost 
•fines  due  to  the  king's  majesty,  his  heirs  or  successors,  by  process  to  them 
directed  upon  the  summons  of  the  pipe  or  green  Avax,  or  by  levari  farian 
out  of  the  court  of  Exchequer,  shall  from  time  to  time,  for  their  care,  pains 
and  charges,  and  for  their  encouragement  therein,  have  an  allowance  upon 
their  accounts  of  twelve  pence  out  of  every  twenty  shillings,  for  any  sum 
not  exceeding  on^  hundred  pounds,  so  by  them  levied  or  collected,  and  the 
sum  of  ^ix  pence  only  for  every  twenty  shillings  over  and  above  the  first 
one  hundred  pounds  ;  and  for  all  debts,  &c.  except  po»t  fines  due  to  his 
majesty,  his  heirs  and  successors,  by  process  on  fieri  facias  and  extent^ 
issuing  out  of  any  of  the  offices  of  the  court  of  Exchequer,  the  sum  of  one 
Bhilling  and  sixpence  out  of  every  ttventy  shillings,  for  any  sum  not 
exceeding  one  hundred  pountls,  so  by  them  levied  or  collected,  and  the  sum 
of  twelve  pence  only  for  every  ttventy  shillings  over  and  above  the  first  one 
hundred  pounds:  Provided  always,  such  sheriff  shall  duly  answer  the  same 
upon  his  account,  by  the  general  sealing  day  of  such  term  in 
wliieh  he  ought  to  be  dismissed  the  *court,  or  in  such  time  to  [*1071] 
which  he  shall  have  a  day  granted  to  finish  his  said  accounts,  by 
warrant  signed  by  the  lord  chief  baron,  or  one  of  the  barons  of  the  coif  of 
the  said  court  for  the  time  being,  and  not  otherwise.  On  this  statute,  the 
sheriff  is  entitled  to  his  poundage,  on  a  levy  made  under  an  extent  in  aid,{a) 
whether  the  debt  be  paid  to  him,  or  to  the  prosecutor  of  the  extent  :(b) 
And  if  the  sheriff  seize  under  an  extent,  and  Ijcfore  a  venditioni  exponas 
the  debt  be  paid  to  him,  and  he  pay  it  over  to  the  prosecutor  of  the  extent, 

(lb)  3  Price,  40.     West,  187,  225,  S,  C.     Mi\n.  L.  Ex.  2  Ed.  C3,  4,     Ante,  1044,  5. 

(c)  1  Price,  207.     2  Price,  67  ;  and  sec  West,  225,  G.     Man.  L.  Ex.  2  Ed.  64. 

(d)  2  Price,  71  ;  and  see  Man.  L.  Ex.  2  E<L  64,  (<•)   11  Price,  643. 

(/)  West,  231.  Man.  L.  Ex.  2  Ed.  05.  Chit.  Pricroj?.  312.  But  see  Jones's  Index  to  the 
Exchequer  Records,  tit.  Shrnff,  by  which  it  seems,  that  before  the  statute  3  Geo.  I.  the 
fiheriff  was  entitled  to  poundage  on  an  extent. 

(y)  §  3 ;  and  see  1  Chit.  Rep.  295.  6  Moore,  338.  3  Brod.  k  Bing.  143,  S.  C.  7  Moore. 
618,  520,  (a). 

(a)  Parker,  177.  (6)  3  Anstr.  718,  t;j  wo/m. 
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his  poundage  sluall  be  allowed  laim.(c'6')  But  sheriffs  are  not  entitled  to 
poundage,  on  money  seized  in  the  crown  debtor's  possession,  under  an 
extent  against  him ;  nor  on  money  paid  by  the  sureties  of  a  crown  debtor, 
who  has  been  arrested  on  the  crown  process,  in  order  to  obtain  the  release 
of  his  person. (fZt^)  And  though  the  whole  debt  be  paid  to  the  prosecutor, 
it  seems  that  the  sheriff  shall  have  poundage  only  on  the  amount  levied  :[ee) 
And  where  the  sheriff,  besides  his  poundage,  charged  five  jjer  cent,  for  an 
auctioneer  to  sell  malt,  the  charge  was  disallowed. (/)  If  the  sheriff,  how- 
ever, has  been  put  to  any  extraordinary  trouble  in  keeping  possession  of 
the  defendant's  goods,  &c.  he  may  apply  to  the  court  for  a  rule  to  show 
cause,  why  it  should  not  be  referred  to  the  deputy  remembrancer,  to  ascer- 
tain whether  any  and  what  allowance  should  be  made  him  by  the  prosecutor 
of  the  extent,  beyond  the  poundage  :(^)  But  he  is  not  entitled,  on  the  rule 
being  made  alosolute,  to  the  costs  of  the  application,  or  of  the  reference. (^) 
xVnd  where  a  sheriff  had  retained  for  several  years  a  sum  of  money  in  his 
hands,  the  balance  of  the  produce  of  effects  of  a  crown  debtor,  seized  by 
him  and  sold  under  an  extent,  after  the  crown  debt  had  been  satisfied, 
claiming  himself  a  lien  thereon  for  poundage,  &c. ;  the  court  ordered,  that 
he  should  pay  interest  on  the  amount  of  such  balance,  to  the  parties  from 
whom  he  had  withheld  it,  from  the  time  when  the  court  had  determined, 
on  a  former  occasion,  that  the  claim  of  the  sheriff  was  unfounded,  notwith- 
standing which  determination  he  had  continued  to  keep  the  question  before 
the  coui't ;  and  that  although  the  sheriff  should  not  have  made  interest,  or 
any  use  or  advantage  of  the  money  in  the  mean  time ;  the  court  proceed- 
ing wholly  on  the  ground  of  the  injury  done  to  the  party  entitled  to  the 
money.(A) 

By  the  above  statute  it  is  declared,  that  "no  sheriff,  &c.  shall  take,  ask 
or  receive,  any  fee,  gratuity  or  reward,  of  the  person  or  persons  liable  to 
pay  any  debts,  duties  or  sums  of  money,  to  his  majesty,  or  of  any  other 
person,  for  or  upon  pretence  of  levying  or  collecting  the  same,  except  the 
sum  of  four  pence  only  for  an  acquittance,  upon  pain  of  being  deemed 
guilty  of  extortion,  and  forfeiting  for  every  such  offence,  treble  damages 
and  costs  to  the  party  aggrieved,  and  double  the  sum  so  extorted; 
[  *1072  ]  to  be  ordered,  decreed  and  given  by  the  barons  of  the  *Exche- 
quer  upon  complaint  and  proof  of  such  extortion,  in  such  short 
and  summary  way  and  method,  as  to  them  shall  seem  meet ;  provided  the 
conviction  be  had  and  made  within  two  years  after  the  offence  committed,  "(a) 
The  sheriff  therefore  is  entitled  to  poundage,  in  the  cases  mentioned  in  the 
above  statute,  not  from  the  defendant,  but  from  the  crown,  or  prosecutor 
of  the  extent ;  and  he  is  not  to  levy  poundage  under  it,  in  addition  to  the 
debt,  unless  it  be  secured  by  a  penalty ;  but  must  levy  the  amount  of  the 
debt  merely,  and  is  to  have  his  poundage  out  of  the  debt  so  levied ;  the 
words  of  the  statute  being,  "out  of  the  sum  levied:"  and  therefore,  if 
poundage  be  levied  in  such  case  by  the  sheriff,(5)  or  received  by  the  prose- 
cutor of  the  extent  or  his  attorney  under  a  compromise,  in  order  to  stay 
proceedings,(e)  the  court  will  order  it  to  be  refunded.    But  where  the  debt 

(cc)  Parker,  1T7  ;  and  see  5  Durnf.  &  East,  470. 

(dd)  8  Price,  587.     Ante,  104Q,  lOST.  (ee)  West,  23.9. 

(/)  2  Ansir.  412. 

iff)  4  Price,  131 ;  and  see  1  Price.  205,     T  Moore,  518,  520.  (a)    Ante,  1068. 

(A)  11  Price,  557. 

{«)  §  1.  (6)  1  Price,  448. 

(«)  5  Price,  189. 
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is  secured  by  a  penalty,  tliere  poundage  may  be  levied  in  addition  to  the 
debt,  so  that  the  levy  do  not  exceed  the  penalty  :{d)  And  whenever  the 
crown  is  entitled  to  levy  its  costs  and  charges,  and  is  bound  by  tlie  statute 
3  Geo.  I.  c.  15,  to  allow  the  sheriff  poundage,  in  such  case  poundage  may 
be  levied  by  the  crown,  as  an  item  of  such  costs  and  charges. (f)  A\  hen 
two  extents  issue  into  different  counties  for  the  same  debt,  and  both  sheriffs 
seize  goods,  and  the  debt  is  paid  to  one  of  the  sheriffs  before  a  venditioni 
exponas  to  either,  that  sheriff  to  whom  the  money  is  paid  shall  have  full 
poundage :(/)  But  in  such  case,  when  the  debt  is  paid  to  the  officers  of 
the  crown  immediately,  the  poundage  shall  be  apportioned  between  the 
sheriffs.  ((/) 


Having  thus  shown  the  different  modes  of  proceeding  for  the  recovery 
of  debts,  at  the  instnncc  and  for  the  benefit  of  the  crown  or  its  deljtor,  it 
will  next  be  proper  to  state  the  means  of  resisting  such  proceedings,  either 
by  the  defendant  or  a  third  person.  These  means  are  first,  by  motion, 
or  application  to  the  court,  to  set  aside  the  extent,  and  proceedings  under 
it,  or  for  other  purposes ;  secondly,  by  petition  of  right ;  thirdly,  by  mon- 
strans  de  droit;  fourthly,  by  traverse  of  office;  and  fifthly,  by  demurrer. 

Motions  to  set  aside  extents  are  of  two  kinds  :  first,  on  account  of  some 
defect  apparent  on  the  face  of  the  proceedings ;  and  secondly,  on  the  ground 
of  some  objection  which  does  not  appear  thereon,  but  must  be  verified  by 
affidavit. (/i)  If  the  proceedings  on  record  are  bad  on  the  face  of  them,  the 
defendant,  though  he  might  demur,  may  also  move  to  set  them  aside  ;(i) 
as  if  the  extent  be  founded  on  a  debt  which  appears  on  the  face  of  the 
proceedings  not  to  have  been  due  at  the  time  of  the  caption  of 
the  *inquisition,(rt)  or  the  inr^uisition  itself  is  ai'gumentative,  so  [  *1073  ] 
that  no  certain  traverse  can  be  taken  thereon, (6)  or  the  property 
found  is  not  by  law  extendible, (c)  &c. :  And  it  is  of  course  generally  ad- 
visable to  move  in  the  first  instance,  instead  of  demurring ;  because  if  the 
motion  be  decided  against  the  claimant,  he  may  still  plead ;  whereas,  if 
after  argument  on  demurrer,  the  point  should  be  decided  against  him,  the 
judgment  is  usually  final. (c^^t^) 

^Vhen  a  motion  is  made  to  set  aside  an  extent,  for  some  matter  not  appa- 
rent on  the  face  of  the  proceedings,  such  matter  must  be  verified  by  affidavit  -.{ee) 
And  if  any  party  besides  the  defendant  himself  move  to  set  aside  tlic  proceed- 
ings, such  party  must  in  his  affidavit  show  his  title  to  the  property  seized. (j^) 
If  the  prosecutor's  affulavit  be  defective  in  the  statement  of  the  defendant's 
insolvency,  the  defendant  may  move  to  set  it  aside  ;(////)  and  he  lias  no  other 
remedy  in  this  case,  as  the  affidavit  constitutes  no  part  of  the  record,  and 
is  tlierefore  not  open  to  a  traverse  or  demurrer  :{<jg)  But  where  the  affulavit 

(d)  2  Anstr.  369.  («)  3  Price,  280.     West,  230,  230,  S.  C. 

(/)  I  Anstr.  279,     2  Anstr.  358.     3  Anstr.  717.    Wightw.  117. 

(//)  Anstr.  718,  in  notis.  And  see  further,  as  to  the  apportionment  of  poundage  between 
the  prc'ic'din},'  and  sulisequcnt  sheriff,  stat.  3  Geo.  I.  c.  15,  '^  0,  and  as  to  the  poundage  in 
general  on  extents,  see  West,  231,  &c.     Man,  L,  E.v.  2  Ed.  C5,  kc 

(h)  West,  180.  (0  /'/.  181. 

(a)  Hex  V.  Ifeath,  Hughes,  174.  (b)  3  Price,  2G9. 

(c)  Hardr.  220,  and  see  West,  181.     Man.  L.  E.x.  2  Ed.  112. 

(dd)  West,  182.  (ee)  Id.  ib.,  and  see  7  Price,  G36. 

(/)  West,  183. 

(yy)  3  Price,  38.    West,  53,  180,    West,  Append.  51,  S,  C. 
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is  clear  and  express,  no  counter  affidavits  can  be  produced,  for  tlie  purpose 
of  explanation  or  contradiction. (/i)  So,  if  a  party  procure  himself  to  become 
a  debtor  to  the  crown,  for  the  purpose  of  suing  out  an  extent  in  aid,(?)  or  it 
be  sued  out  in  breach  of  good  faith, (^)  the  extent  may  be  set  aside  on  motion : 
And  where  an  extent  has  been  taken  out,  under  circumstances  in  which  the 
practice  of  the  court  does  not  authorize  the  issuing  of  prerogative  process, 
the  objection  must  be  made  by  motion  ;  for  if  pleaded  and  put  in  issue, 
the  court  will  not  permit  the  question  to  be  tried,(/)  But  if  two  writs  are 
issued,  one  for  a  joint  debt  and  the  other  for  a  separate  debt,  in  the  same 
sum,  on  inquisitions  finding  a  joint  debt  and  a  separate  debt  in  different 
sums,  the  court  will  not  set  them  both  aside,  on  the  ground  of  the  irregu- 
larity of  one  of  them,  though  confessedly  a  mistake  ;  but  they  will  support 
that  which  can  be  shown  to  be  correct  :{m)  And  where  a  joint  debt  has 
been  found,  the  death  of  one  of  the  debtors,  in  the  interval  between  the 
fiat  and  extent,  does  not  vitiate  the  proceedings. (?«) 

The  party  grieved  by  the  extent  may  move  to  set  it  aside,  before  he  enters 
his  appearance  and  claim  :{n)  but  the  motion  for  that  purpose  should  regu- 
larly be  made  before  he  has  obtained  time  to  plead  :{o)  and  the  writ  ought 
to  be  brought  into  court  by  the  officer,  before  the  motion  is  made,  when  any 
objection  is  taken  which  arises  upon  the  face  of  the  extent. (j9)  This  mo- 
tion may  be  made  either  in  term  time,  on  any  day  except  Monday  or 
Thursday,  or  at  the  sittings  after  term,  (now  usually  holden  in 
[  *1074]  *  Cri'ay' s  Inn  Hall,)  which  are  always  appointed  by  the  court  on 
•the  last  day  of  every  term  except  Easter  term,  when,  on  account 
of  the  shortness  of  the  vacation,  Thursday  next  after  the  last  day  of  that 
term  is  always  fixed  as  a  day  for  motions  only. (a)  In  term  time,  motions 
in  revenue  matters  are  commonly  heard  on  Fridays  and  Saturday s.{h) 
It  is  usual  to  give  two  days'  previous  notice  of  motion  to  set  aside  an  ex- 
tent ;(6")  but  this  is  not  necessary  when  the  party  moves  for  a  rule  to  show 
cause  merely  '.{d)  and  when  the  necessity  for  applying  to  the  court  is  urgent, 
and  the  term  is  drawing  to  a  close,  the  court  will  sometimes  direct  that 
short  notice  for  the  next  day  be  accepted. (e)  When  a  rule  7iisi  for  setting 
aside  an  extent  in  chief  has  been  regularly  argued  and  confirmed,  the 
court  will  not  grant  an  application,  on  the  part  of  the  crown  to  have  it  re- 
argued. (/) 

Besides  the  motions  to  set  aside  the  extent,  there  are  others  which  are 
sometimes  necessary  to  be  made  by  the  defendant,  or  claimant ;  as  to  pay 
the  debt  for  which  the  extent  issued ;  or  that  the  sheriff,  wdio  has  levied 
money,  shall  pay  the  debt  out  of  it,  into  the  receipt  of  the  Exchequer,  and 
that  on  such  payment  an  amoveas  mantis  do  issue,(^)  &c.  This  may,  it 
seems,  be  done  at  any  time  during  the  pendency  of  the  extent. ((/)  And 
when  goods  of  the  debtor  have  been  seized  under  an  extent,  to  an  amount, 
according  to  the  appraisement,  beyond  what  is  sufficient  to  satisfy  the  debt 
due  to  the  crown,  the  court  on  motion  will  grant  an  anioveas  manus,  on  the 

(h)  Rex  V.  Lawton,  M.  ST  Geo.  III.    West,  180. 

(?)  Rex  Y.  Ifuntlci/,  M,  1687.    West,  295,  6,  7  ;  but  see  Bunb.  12?. 

(k)  West,  297;  but  see  9  Price,  525. 

(l)  4  Price,  11.  (m)   1  Price,  395.  («)  3  Price,  280. 

(o)  Id.  38  ;  an(i  see  West,  184.     Man.  L.  Ex.  2  Ed.  114,  15.  (jo)  1  Price,  395. 

(o)   1  Fowl.  284.  (b)  Man.  L.  Ex.  2  Ed.  118.  (c)  West,  179. 

(d)  Rex  V.  CoUingridge,  id.  ibid,  and  see  Man.  L.  Ex.  2  Ed.  118. 

(e)  1  Price,  117  ;  and  see  Parker,  89.  (/)  M'Clel.  688, 
\^)  West,  187  i  and  see  7  Price,  636, 
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defendant's  paying  into  court,  or  the  receipt  of  the  Exclieriiicr,  tlie  debt 
without  the  cost8.(/i)  So,  when  the  sheriff  has  collected  debts  under  the 
extent,  which  is  often  done,  (though  the  sheriff,  as  bef<»re  observed, (/)  has 
no  authority  by  tlie  writ  to  do  so,)  it  is  sometimes  moved,  that  he  shall  pay 
such  sums  into  the  hands  of  the  deputy  remembrancer,  to  be  laid  out  pen- 
dente lite  in  the  funds,  or  in  Exchequer  bills,  or  in  such  way  as  the  court 
shall  direct. (A")  And  where  property,  and  books  of  account,  had  been 
seized  under  an  immediate  extent  in  chief,  issued  against  a  collector  of 
taxes  and  his  partner  in  trade,  for  a  debt  to  the  crown,  and  a  claim  had 
been  entered  by  the  assignees  of  the  defendants,  who  had  become  bank- 
rupts ;  the  court  held,  that  the  assignees  were  entitled  to  an  inspection  and 
copies,  ^c,  of  the  books,  previous  to  the  trial  of  the  issue  between  them  and 
the  crown.(/)  But  where  an  extent  in  chief  had  been  issued  for  the  reco- 
very of  a  sum  of  money,  being  the  proceeds  of  assessed  taxes  for  part  of  a 
year,  deposited  by  a  collector  with  a  banking  house  which  had  stopped 
payment,  and  such  sum  Avas  partly  composed  of  balances  left  in  the  hands 
of  the  collector,  upon  his  several  monthly  payments  to  the  receiver  general, 
the  court  refused  to  refer  it  to  the  king's  remembrancer,  to  sec  in  effect 
Avhether  the  poundage  upon  all  those  payments  ought  not  to  be  deducted 
from  the  sum  mentioned  in  the  extent,  as  being  the  collector's, 
*and  not  the  king's  money;  upon  the  grounds,  first,  that  the  [*1075] 
application  was  Avithout  precedent:  secondly,  that  the  collector's 
title  did  not  accrue  till  the  completion  of  his  collection,  and  payment  of 
his  entire  assessment :  thirdly,  that  the  same  did  not  come  within  the  juris- 
diction of  the  court,  as  a  debt  or  liquidated  demand,  but  was  subject  to  the 
control  of  the  lords  of  the  treasury,  who  have  all  the  requisite  accounts  be- 
fore them,  as  an  equitable  claim  to  be  adjusted,  or  wholl}'  disalloAvcd, 
according  to  circumstances :  and  fourthly,  that  it  would  be  impossible  for 
the  master,  without  the  accounts,  to  see  whether  ultimately  the  collector 
would  have  any  claim. (a) 

By  the  common  law,  whenever  the  king  was  in  possession  by  virtue  of 
an  inquisition,  the  subject  was  put  to  \\\&  2)etition  of  right,  unless  the  right 
of  the  party  appeared  in  the  inquisition,  and  then  at  the  common  law  he 
might  have  had  a  monstrans  de  droit:  but  w^hen  the  inquisition  only  entitled 
the  king,  and  he  was  obliged  to  bring  a  scire  facias  against  the  party  to 
recover  possession,  there  at  common  law  the  party  might  have  traversed 
the  king's  title;  for  in  that  case,  the  king  being  in  nature  of  a  plaintiff,  the 
party  in  possession  might  by  pleading  have  put  him  to  prove  the  title  upon 
which  he  would  recover.  But  when  the  king  Avas  in  possession  by  virtue 
of  the  inquisition,  there  the  party  Avho  Avould  get  that  possession  from  him 
was  in  nature  of  a  plaintiff,  and  therefore  had  no  method  of  proceeding 
but  by  Avay  of  petition;  for  no  action  could  lie  against  the  king,  because 
no  writ  could  issue,  as  he  could  not  command  himself.  This  remedy  by 
petition,  hoAvever,  being  attended  Avith  great  delay  and  charge  to  the  party 
grieved,  the  statutes  of  34  Edw.  III.  c.  14;  36  Edw.  III.  c.  13,(i)  and  2 
&  3  Edw.  YI.  c.  8,  were  made,  to  enable  the  subject  to  traverse  inquisi- 
tions, or  otherwise  to  shoAv  his  right.     Thus  were  traverses  and  monstran% 

(A)  3  Price,  40.  (»)  Ante,  105?.  (A-)  1  Price,  299:  and  sec  West,  186, 1. 

(/)  2  M'Clel.  &  Y.  33.  (a)  M'Clel.  G81. 

{h)  By  this  statute,  if  an  office  taken  for  the  king  be  false,  the  party  opgricved  thereby 
may  in  all  cases  traverse  the  fact  found,  though  the  act  speaks  of  offices  taken  before  ci. 
chcalors  only.     4  Co.  58,  a.     Finch  L.  323,  &c.     Man.  L.  Ex.  2  Ed.  8T. 
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de  droit  introduced,  in  lieu  of  petitions  ;(c)  the  only  difference  between 
them  bein"-,  that  in  a  traverse,  the  title  set  up  by  the  party  is  inconsistent 
with  the  king's  title  found  by  the  inquisition,  which  he  therefore  must  tra- 
verse ;  in  a  monstrans  de  droit,  he  confesses  and  avoids  the  king's  title. 
But  in  both  cases  he  must  make  a  title  in  himself :  and  if  he  cannot  prove 
his  title  to  be  true,  although  he  be  able  to  prove  that  the  king's  title  is  not 
good,  it  will  not  serve  him.(t^)  In  traverse  at  common  law,  however,  the 
party  is  in  natm-e  of  a  defendarit,  and  therefore  need  not  set  up  any  title 
in  himself. (e) 

The  method  of  proceeding  at  common  law  by  jjetition  was,  that  the 
king's  title  being  found  by  inquisition,  the  party  petitioned  to  have  an  in- 
quest of  office,  to  inquire  into  his  title :  If  his  title  were  found  by  such 
office,  then  he  came  into  court,  and  traversed  the  king's  title :  So  that  the 

record  began  by  setting  out  the  first  inquisition  found  for  the 
[  *1076  ]  king,  and  *after  that,  the  return  of  the  inquisition  taken  upon  the 

petition,  and  then  went  on  with  "  ^t  modo  ad  hiinc  diem  venit,'" 
and  so  traversed  the  king's  title.  In  conformity  to  these  proceedings  at 
common  law,  the  traverse  and  monstrans  de  droit  given  by  the  statutes, 
begin  by  stating  the  inquisition,  and  then  go  on,  "-£'i  modo  ad  hune  diem 
vetiit,"  <f<?.  :(«)  And  from  this  maruner  of  pleading,  some  have  considered 
the  party  traversing  as  defendant  :(Jj)  but  when  it  is  considered  that  this 
traverse  comes  in  lieu  of  the  petition  at  common  law,  and  that  it  does  not 
suspend  the  vesting  in  the  king  by  the  inquisition,  and  that  the  judgment 
for  the  party  is  an  amoveas  manus,  and  the  judgment  against  him  a  nil 
capiat,  it  seems  clear  he  ought  to  be  deemed  a  ijlaintiff,  and  as  such  is 
capable  of  being  nonsuited. (cc) 

The  first  step  to  be  taken  on  a  traverse,  by  the  party  grieved,  is  to  enter 
his  appearance  and  claim  of  property  on  the  back  of  the  writ,  if  possible, 
within  the  time  limited  by  the  rule  to  appear  and  claim. ((^(i)  The  appear- 
ance is  entered  either  by  the  defendant  or  claimant  in  person,  or  in  the 
name  of  one  of  the  sworn  clerks  of  the  king's  remembrancer's  office,  in 
which  the  return  is  filed  •.{dd)  The  claim  is  made  in  the  court  into  which  the 
inquisition  is  returned ;  and  though  a  common  law  proceeding,  the  traverse 
is  taken  in  the  remembrancer's  office,  on  the  equity  side  of  the  Exche- 
quer, (ee)  from  which  extents  commonly  issue.  (/)  In  cases  of  bankruptcy, 
it  is  usual  and  advisable  to  enter  a  claim  in  the  name  of  the  bankrupt,  as 
well  as  in  the  names  of  the  assignees.  (^)  And  by  the  statute  6  Geo.  IV. 
c.  108  §  89,  claims  to  goods  seized  for  any  cause  of  forfeiture,  and  re- 
turned into  the  Exchequer,  are  to  be  entered  in  the  name  of  the  real 
owner :  and,  by  §  102,  the  onus  prohandi  of  payment  of  duties,  &c.  lies 
on  the  claimer.  Where  the  assignment  of  a  bankrupt's  estate  was  not 
made  until  after  the  expiration  of  the  rule  to  appear  and  claim,  the  court 
allowed  a  claim  to  be  entered,  upon  a  motion  made  in  the  following  term.(A) 

(c)  3  Hen.  VII.  3. 

(«f)  Staundf.  Prffirog.  c.  20,  p.  65.     2  Salk.  448.  (e)  2  Salk.  447.    6Mod.  32,  S.C. 

(a)  The  only  difference  between  the  pleading  is  a  traverse  and  monstrans  de  droit  is  that 
in  the  one,  the  party  jure  placito  dicit,  in  the  other,  ji^ro  jjlaciio  et  monstratione  Juris  dicit. 

(b)  2  Str.  1208. 

(cc)  2  Salk.  448.    4  Hen.  YI.  12  ;  and  see  Bui.  Ni.  Pri.  215,  16.     3  Blac.  Com.  256.    Man. 
L.  Ex.  2  Ed.  84,  86,  1,  8.     2  Madd.  Chan.  722,  726,  733,  &c.    Chit.  Prajrog.  339,  &c. 
(aid)  Man.  L.  Ex.  2  Ed.  90,  91.  (ee)  2  Str.  749.    Ante,  1049. 

(/)  Man.  L.  Ex.  2  Ed.  96.'  (ff)  Id.  94,  5.     West,  176,  7. 

(h)  5  Price,  39.    Man.  L,  Ex.  2  Ed.  95,  S.  C. 
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So,  -where  tlie  claim  was  omitted  to  be  entered  by  tlie  mistake  of  the  clerk 
in  court,(/)  and  in  other  cases,  when  the  delay  is  satisfactorily  accounted 
for  by  affidavit,  the  court  will  grant  relief.(/r)  And  the  court  will  extend 
the  time  for  assif^nees  to  appear  and  claim,  when  a  question,  raised  l)y 
motion  to  set  aside  proceedings  under  an  extent,  is  pending  and  remains 
to  be  disposed  of.(?)  But  where  a  defendant  on  an  extent  liud  moved 
to  quash  it,  on  facts  stated  by  affidavits  which  were  *satisfac-  [  *1077  ] 
torily  answered,  whereupon  a  venditioni  exponas  issued,  tlie  court 
■would  not  afterwards  permit  him  to  enter  a  claim,  and  traverse  the  inquisi- 
tion, (r/rt) 

If  an  appearance  and  claim  be  entered,  within  the  time  limited  by  the 
rule,  a  rule  to  plead  is  given,  under  the  entry  of  the  appearance  and 
claim, (^>)  on  the  back  of  the  writ.  This  is  a  four  day  rule  ;  on  the  ex- 
piration of  which  the  defendant  or  claimant  may  obtain  further  time,  upon 
a  motion  of  course,  requiring  in  the  first  instance  only  counsel's  handi(c) 

Pleas  to  extents  are  either  by  the  defendant,  or  party  against  whom  the 
extent  issued,  or  by  third  persons;  and  they  are  of  two  kinds  :  first,  pleas 
which  go  in  denial  or  discharge  of  the  debt,  and  Avhich  can  be  pleaded  only 
by  the  defendant,  or  those  claiming  under  him ;  and  secondly,  pleas  which 
do  not  go  to  the  discharge  or  denial  of  the  debt,  but  are  pleaded  to  the 
extent  by  third  persons,  Avho  claim  the  goods,  &c.  which  have  been  seized 
as  the  defendant's,  and  which  pleas  go  to  the  property  of  the  goods,  &c. 
seized  under  the  extent. (J)  The  common  pleas  by  the  defendant  to  an 
extent;  in  chief  or  in  aid,  are  non  est  faction,  or  performance, (f)  if  the 
debt  be  founded  on  a  bond  ;  or  if  it  be  claimed  on  a  simple  contract,  non 
indebitatus,  or  that  the  defendant  is  not  indebted  to  the  crown  or  its  debtor, 
as  alleged  in  the  inquisition :  Under  this  latter  plea,  the  defendant  may 
give  in  evidence  any  matter  in  denial  or  discharge  of  the  debt,  in  like 
manner  as  under  the  plea  of  nil  debet,  in  any  action  of  debet  on  a  simple 
contract :(/)  And  on  an  extent  in  aid,  the  defendant  may  negative  the 
debt  to  the  crown,  as  well  as  that  which  is  found  to  be  due  to  the  king's 
debtor.(^)  But  it  is  sufficient,  in  an  inquisition  on  an  extent  in  aid,  that 
the  prosecutor  of  the  extent  be  found  to  be  indebted  to  the  crown  generally, 
at  the  time  of  taking  the  inquisition,  without  stating  the  amount  of  the 
debt,  or  the  time  and  manner  of  its  accrual. (//)  Also  by  the  statute  33 
Hen.  YIII.  c.  39,  §  79,  "if  any  person,  of  whom  any  debt  or  duty  is  de- 
manded or  required,  shall  allege,  plead,  declare,  or  show  good,  perfect  and 
sufficient  cause  and  matter  in  law,  reason  or  good  conscience,  in  bar  or 
discharge  of  the  said  debt  or  duty,  or  why  such  person  ought  not  to  bo 
charged  or  chargeable  with  the  same,  and  the  same  cause  or  matter  so 
allegotl,  &c.  be  sufficiently  proved,  that  then  the  court  shall  have  full  poAver 
and  authority  to  accept,  adjudge  and  allow  the  same  same  proof,  and  wbolly 
and  clearly  to  acquit  and  discharge  the  person  so  imj)lcaded,  cN:c."  From 
this  clause,  the  statute  33  lien.  VIII.  is  frequently  called  in  the  Itooks,  the 


(i)  .3  Price,  38,  n.     Rex  v.  AspinaU,  West,  178  ;  and  soe  5  Price,  576.     1  M-Clcl.  &  V.  173. 

(k)  Mnn.  L.  Ex.  2  Ed.  95;  and  see  8  Price,  608.  (/)   U  Price,  :"J. 

\aa)  4  Price,  323  ;  and  see  7  Price,  633,  630. 

(6)  Man.  L.  Ex.  2  Ed.  95. 

(c)  Id.  90.     West,  193.  (</)  West,  193. 

(/)  Trcm.  P.  C.  584,  608. 

(/)  Ante,  648,  9  ;  and  see  West,  199,  200.     Man.  L.  Ex.  2  Ed.  99. 

If)  Man.  L.  Ex.  2  Ed.  99.  (A)  5  Price,  G14. 
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Statute  of  equity  :{i)  And,  under  this  statute,  matter  in  equity  may  be 
pleaded  to  the  inquisition,(A;)  or  brought  before  the  court  by  motion,(/)  or 
bill  in  equity.(w) 

*0n  an  extent  in  chief,  the  defendant  cannot  plead  a  set  off ;(«) 
[  *1078  ]  nor  the  statute  of  limitations,  or  bankruptcy  ;  nor,  on  a  bond, 
payment  after  the  day  mentioned  in  the  condition  ;(^5)  nor  any 
other  plea  given  by  statute,  in  which  the  crown  is  not  named. (cr)  But, 
on  an  extent  in  aid,  the  defendant  may  plead  any  matter  which  would  be  a 
good  defence  against  his  creditor  ;  as  a  set  off  of  money  due  from  the  crown 
debtor  to  himself, ((^)  or,  as  it  seems,  the  statute  of  limitations, (e)  or  bank- 
ruptcy.(/) 

In  pleas  by  a  third  person,  it  is  not  suflBcient  for  the  party  pleading  to 
traverse  the  title  of  the  crown  merely,  that  is  to  say,  that  the  crown  debtor 
was  not  possessed  or  seized,  at  the  time  when,  &c.  in  manner  and  form 
as  in  the  inquisition  is  alleged ;  but  he  must  also  set  out  a  title  in  himself  ;(^) 
And  when  the  assignees  of  a  bankrupt  claim  goods  seized  under  an  extent 
against  the  bankrupt,  upon  the  ground  that  the  assignment  was  prior  to 
the  teste  of  the  extent,  if  they  style  themselves  assignees,  they  must  set  out 
all  the  proceedings  under  the  bankruptcy :  but  it  is  not  necessary  for  them 
to  call  themselves  assignees  at  all ;  it  being  sufficient  for  them  to  say  that 
they  were  possessed  of  the  goods  at  the  time  of  the  teste  of  the  extent,  for 
the  property  of  the  goods  draws  to  it  the  possession  in  law. (A)  But  it  is 
nevertheless  usually  advisable  for  the  assignees  in  such  case  to  claim  as 
assignees,  and  to  set  out  their  whole  title  through  the  bankruptcy ;  for  if 
they  were  merely  to  state  themselves  to  be  possessed  of  the  goods,  &c. 
traversing  the  defendant's  possession,  and  the  crown  were  to  take  issue,  as 
it  most  probably  would  in  that  case,  upon  the  assignees'  possession,  they 
must  prove  their  whole  title  through  the  bankruptcy  ;  whereas,  if  they  set 
out  their  title  through  the  bunkruptcy,  is  is  not  probable  that  the  crown 
would  traverse  all  parts  of  their  title. (zV)  The  defendant,  or  party  claim- 
ing the  goods,  &c.  can  plead  but  one  plea  to  the  whole  inquisition ;  the 
statute  4  Ann.  c.  16,  §  7,  which  gives  the  liberty  of  pleading  several 
matters,  being  holden  not  to  extend  to  the  crown  :(kk)  But  he  may  plead 
several  pleas  to  distinct  parts  of  the  inquisition  ;  to  traverse  as  to  part,  and 
demur  to  the  residue. (??) 

When  the  inquisition  finds  a  bad  title  for  the  crown,  the  claimant  may 
demur  in  law  upon  the  record  without  traversing  ;(inm)  or  he  may  move  the 
court  on  that  ground  to  set  it  aside,  (w) 

The  defendant,  or  party  pleading  to  an  extent,  cannot  rule  the  crown  to 

(0  West,  201.  (/c)  Y  Co.  19.     Hardr.  1V6,  502.     West,  201,  &c. 

(I)   1  Price,  96;  and  see  1  Younge  &  J.  169. 

(m)  7  Co.  20.  Lane,  51  ;  and  see  1  Price,  216.  West,  209.  Man.  L.  Ex.  2  Ed.  102.  1 
Younge  &  J.  16S. 

(a)  Hughes,  204.  (bb)   1  Price,  23. 

(cc)  West,  199 ;  and  see  3  Price,  269.     Man.  L.  Ex.  2  Ed.  97,  8. 

(d)  Hughes,  204.  West,  248,  9 ;  and  see  3  Price,  269.  4  Price,  50.  Man.  L.  Ex.  2  Ed, 
99,  100. 

(e)  6  Price,  24.  (/)  West,  249. 

(jr)  Staundf.  Prferog.  63,  a.     West,  210.     Man.  L.  Ex.  2  Ed.  96.     1  Younge  &  J.  249. 
(h)  2  Wms.  Saund.  5  Ed.  47.  n.  (ii)  West,  211.    Man,  L.  Ex.  2  Ed.  104,  5. 

(kk)  Ante,  655.    West,  210,  11,  12.     Man.  L.  Ex.  2  Ed.  105. 
(U)  Trem.  P.  C.  582, 

{mm)  50  Ass.  322,  pi.  1  Bro,  Abr.  tit.  Demurrer  in  Ley,  25;  and  see  3  Price,  38.  West, 
215,     Man.  L.  Ex.  2  Ed.  106.  (n)  Ante,  1072,  3. 
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reply  :{o)  But  wlien  the  attorney  general  will  not  reply  or  demur  in  a  rea- 
sonable time,  tlie  court  will  order  judgment  to  be  entered  for  the 
*defend!uit,  as  if  the  plea  were  confessed,  unless  the  attorney  [^lOTO] 
general,  upon  being  attended,  will  cither  enter  a  nolh'  prosequi, 
or  proceed  in  the  cause. (aa)  The  defendant,  however,  should  first  apjdy  to 
the  attornc}^  general  to  proceed  •,{l))  and  if  he  will  not  do  so,  the  coui't  may 
give  judgment,  as  if  he  had  confessed  the  plea.(r)  Upon  extents  in  aid, 
the  practice  is  to  move  for  judgment,  if  the  crown  do  not  re])ly  before  the 
end  of  the  tJiir(i  entire  term  after  })lea  filed. (Jc/)  If  the  attorney  general 
proceed,  he  either  replies  or  demurs  to  the  plea ;  and  when  the  king  is  in 
the  situation  of  a  defendant,  he  may  reply  in  abatement  or  in  bar  ;(<'e)  or 
in  abatement  as  to  part,  and  in  bar  as  to  the  residue. (cc)  A  replication  in 
bar  is  general  or  special;  the  former  denying  one  or  more  of  the' allegations 
in  the  plea,  the  latter  confessing  and  avoiding  them,  or  concluding  the 
defendant  by  matter  of  estoppel :(/)  And,  in  rei)lying  to  the  plea,  the  attor- 
ney general  may  either  traverse  the  title  of  the  party  pleading,  or  maintain 
the  inquisition,  at  his  election. (</)  The  replication  must  not  be  inconsistent 
in  any  material  point,  with  the  extent,(A)  or  inquisition, (/)  which  it  is  its 
office  to  support ;  as  such  a  replication  would  be  a  departure  :(^)  But  if  the 
plea  allege  several  facts,  the  king  by  his  prerogative  may  traverse  them  all, 
though  a  common  person  ought  to  traverse  but  one  •,{T)  or  he  may  confess 
and  avoid,  and  traverse  also  ;(m)  And  if  the  king  have  several  titles  tra- 
versed, he  may  maintain  all  or  only  one  of  them  at  his  election. (??)  The 
replication,  wliethcr  general  or  special,  should  be  signed  by  the  attorney 
general,  all  the  proceedings  being  in  his  name  ;(oo)  or  if  his  office  be  vacant, 
by  the  solicitor  general. (j!)) 

When  the  replication  or  demurrer  is  filed,  the  defendant  must  rejoin 
within /o2(r,  or  join  in  dcmiuTcr  Avithin  six  days.(^)  The  rule  to  rejoin  or 
join  in  demurrer,  like  the  rule  to  plead,  is  entered  on  the  back  of  the  writ  of 
cxtent.(7-)  After  replication,  the  king  by  his  prerogative  may  waive  it,  and 
reply  de  novo,  before  issue  joined,  in  the  same  or  another  term  :(s)  or  he 
may  waive  his  demurrer  to  the  defendant's  plea,  and  reply  to  issue. (^)  So, 
if  the  defendant  demur,  the  crown,  instead  of  joining  in  demurrer,  may  tra- 
verse, or  confess  and  avoid,  the  inducement. (?t)  But  the  defend- 
ant *is  not  allowed  to  change  his  plea,  or  waive  it  and  plead  the  [*1080] 
general  issue,  without  the  consent  of  the  attorney  general. (aa)   So, 

(0)  West,  213.     Man.  L.  Ex.  2  Ed.  111. 

\aa)  Parker,  50 ;  and  see  3  Anstr.  753.     Man.  L.  Ex.  2  Ed.  111. 
(6)   1  M'Clel.  &  Y.  361. 

(c)  Parker,  50;  and  see  3  Anstr.  753.     Man.  L.  Ex.  2  Ed.  111.     Id.  {<!).     1  Younge  k  J. 
509. 

{(id)  Man.  L.  Ex.  2  Ed.  111.  (ee)  Id.  107. 

(/)  Ante,  677. 

(^r)  Staundf.  Pr.Trog.  65,  a.     Hardr.  455.    Vaugh.  G4. 

(/i)  Treni.  P.C.  594.  (i)  Bro.  Ahr.  tit.  Travcrix  dOfficf,  pi.  20. 

{k)  Trcm.  P.  C.  594;  and  see  2  Wms.  Saund.  5  Ed.  84.  (1.)     Man.  L.  Ex.  2  Ed.  107. 

(1)  Sav.  19.     Com.  Dig.  tit.  rrarogalive,  D.  75,  85 ;  and  see  AVcst,  213,  14.     Man.  L.  Ex. 
2  Ed.  107,  8. 

(m)  West,  214,  (m). 

(/i)  Stnnndf.  Pr.-rrog.  65,  a.     Com.  Dig.  tit.  Frccrogative,  D.  85. 

(oo)  West,  214.     Man.  L.  Ex.  2  Ed.  111.  (/')  -^  I^uf-  -"'"-• 

(q)  R.  temp.  Jac.  II.     Man.  L.  Ex.  Append.  232. 

(r)  West,  214.     Man.  L.  Ex.  2  Ed.  111.  (.')  2  Rol.  Rep.  41. 

h)  Cro.  Car.  347.     Vaugh.  65.     Hardr.  455.     Plowd.  322.  a. 

(u)  T.  Jon.  9,  10.     Co.  Ent.  402.     Man.  L.  Ex.  2  Ed.  103. 

[aa)  Cro.  Car.  347.     2  Rol.  Rep.  41. 
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after  issue  joined,  the  king  may  waive  the  issue  and  demur, (Ji)  or  take 
another  issue,  in  the  same  term,  though  not  in  another  term.(e)  But  if 
the  king  join  issue  upon  a  traverse  of  his  title,  he  cannot  it  seems  after- 
wards waive  it,  to  traverse  the  title  of  the  defendant  ;(tZ)  at  least  this  can- 
not be  done  after  the  term  has  expired,  and  the  jury  process  issued  :(e) 
Neither  can  he  waive  the  issue,  after  verdict. (^) 

Issue  in  fact  being  joined,  the  cause  may  be  tried  either  at  bar  or  nisi 
prills  :{gg)  And  the  king  may  try  it  in  what  country  he  pleases. (A//)  In  prac- 
tice, however,  it  is  always  tried  at  nisi  j^rius  or  Middlesex  :{ii)  And  if  one 
of  the  defendants  plead  to  issue,  and  another  demur,  the  king  may  either 
bring  on  the  trial  or  demurrer  first,  as  he  pleases. (7r7c)  The  king  cannot  be 
compelled  to  proceed  to  trial :  And  laches  not  being  imputable  to  him,(?) 
there  can  be  no  trial  hj proviso,  when  the  king  is  a  party  ;(m)  but  in  cases 
of  great  delay,  the  court  on  motion  will  it  seems  give  judgment  for  the  de- 
fendant or  claimant,  if  the  attorney  general  will  not  proceed  in  a  reasonable 
time.(«)  The  notice  of  trial  is  of  course  always  given  by,  and  cannot  be 
given  to  the  crown,  (o)  And  when  the  defendant  or  claimant  resides  more 
thdio.  forty  miles  from  London^  he  is  entitled  to  ten  days'  notice  of  trial. (o^ 
In  other  cases,|he  seems  to  be  in  strictness  entitled  to  six  days'  notice  only.(p) 

Kotice  of  trial  being  given,  the  record  is  entered,  and  cause  called  on : 
And  at  the  trial,  the  defendant  or  claimant,  being  considered  as  a  plain- 
tiff,{q)  maybe  non-suited  :(r)  but  the  nonsuit  on  a  traverse  is  peremptory,(s) 
at  least  after  issue  joined.(^)  And  when  the  traverse  offers  to  demur  upon 
evidence  given  for  the  king,  the  counsel  for  the  crown  cannot  be  compelled 
to  join  in  demurrer  :{u)  The  court  in  such  case,  however,  may  direct  the 

jury  to  find  the  special  matter. (a;) 
[1*1081]  *The  verdict  on  a  traverse,  which  may  be  either  general  or 
special,(a)  is  confined  to  the  points  in  issue;  the  jury  having  no 
damages  or  costs,  nor'any  other  collateral  matter,  to  inquire  into  ;(55)  And 
the  jjostea  being  returned,  a  rule  for  judgment  is  given,  which  is  a  four 
day  rule,  when  there  are  so  many  days  between  the  trial  and  end  of  the 
term ;  otherwise  the  rule  is  for  the  last  day  of  term.((?c)  Before  the 
expiration  of  the  rule,  the  unsuccessful  party  may  move  in  arrest  of 

(b)  Staunclf.  Prrerog.  65,  b.     Plowd.  332,  a.     Hardr.  455.     Vaugh.  65. 

(c)  13  Edw.  IV.  8,  a.     Staundf.  Prasrog.  65,  b.     Vaugh.  55. 

(d)  Semb.  Vaugh.  64.     1  Mod.  276.     13  Edw.  IV.  8,  Si.pl.  1. 
{e)  Id.  ibid.  Man.  L.  Ex.  2  Ed.  108. 

If)  Hardr.  455;  and  see  Com.  Dig.  tit.  Prcerogaiive,  D.  85.  West,  213,  14.  Man.  L.  Ex. 
2  Ed.  108. 

{gg)  Sav.  2.     Cro.  Car.  348,  9.     Ante.  747. 

(M)  1  Sid.  412.  1  Vent.  17.  Parker,  189 ;  and  see  Cro.  Car.  348.  2  Price,  113.  Ante, 
153. 

(ii)  West,  216.     Man.  L.  Ex.  2  Ed.  120.     Ante,  753.  (kk)  1  Str.  266. 

(I)  Co.  Lit.  57,  b. 

(m)  6  Mod.  247  ;  and  see  F.  N.  B.  241,  A.     Plowd.  243,  b.     2  Leon.  UO,])l.  144. 

(n)  Parker,  51 ;  and  see  3  Austr.  753.    West,  216.    Man.  L.  Ex.  2  Ed.  120.   Ante,  1078,  9. 

(o)  Man.  L.  Ex.  2  Ed.  120. 

(]})  R.  temjj.  Jac.  II.  Man.  L.  Ex.  Append.  233  ;  and  see  West,  216,  17.    Id.  App.  128. 

(q)  Ante,  1075.  (r)  2  Salk.  448.     Ante,  1076. 

(s)  9  Hen.  IV.  7.     4  Hen.  VI.  12,  pi.  9. 

(t)  Semb.  M.  t.     Hen.  VII.  fo.  13, 7)^.  19,  and  see  Man.  L.  Ex.  2  Ed.  87,  121. 

(u)  Man.  L.  Ex.  2  Ed.  121. 

(x)  Co.  Lit.  72,  a.  5  Co.  104;  and  see  Cro.  Uliz.  752.  Hughes,  58.  Man.  L.  Ex.  2  Ed. 
121.     And  as  to  demurrers  to  evidence  by  the  crown,  see  Plowd.  4,  8. 

(a)  Hughes,  33.  (bb)  Man.  L.  Ex.  2  Ed.  122. 

(cc)  Id.  123;  and  see  Pt.  temp.  Jac.  II.     Man.  L.  Ex.  Append.  233. 
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judgment;  or  for  a  new  trial,  or  judgment  iion  obstante  veredicto:  And 
■when  tlic  trial  is  in  vacation,  the  motion  must  be  matle  ^Yithin  the  first  four 
days  of  the  following  term.((/) 

The  king  being  in  possession  under  the  extent,  is  seldom  at  the  trouble 
of  entering  up  judgment,  upon  a  verdict  in  his  favour,  unless  a  writ  of  error 
render  it  necessary. (c)  The  form  of  the  judgment  for  the  king,  whether 
upon  a  verdict  or  nonsuit,  is  that  tlie  defendant  or  claimant  take  nothing 
by  his  traverse  :(/)  And  upon  such  judgment,  no  execution  issues  for  the 
king,  such  execution  being  anticipated  by  the  extent  itself;  but  the  lands, 
goods,  and  choses  in  action,  are  dealt  with  as  if  no  claim  had  been  nuule.((7) 
On  the  other  hand,  when  the  defendant  or  claimant  obtains  judgment  on 
the  extent,  the  judgment  is,  that  the  king's  hands  be  amoved  from  the 
possession  of  the  goods,  &c.,  and  that  the  defendant  or  claimant  be  restored 
to  the  possession  thereof :(//)  and  on  such  judgment  being  entered,  the 
legal  possession  is  transferred  immediately,  by  operation  of  hiAV,  from  the 
king  to  the  party,  who  may  put  himself  into  actual  possession  without 
further  process,(i)  or  sue  out  a  writ  of  amoveas  manus,  if  necessary,  to 
amove  the  king's  hands.(^)  On  this  writ,  the  sheriflF  must  forthwith  restore 
the  whole  of  the  property  seized,  to  the  defendant  or  claimant ;  and  has 
no  right  to  deduct  any  thing  for  fees  or  poundage,  or  expenses  of  any  kind; 
the  sheriff  being  entitled  to  his  fees,  when  he  is  entitled  to  them  at  all,  not 
from  the  defendant  or  claimant,  but  from  the  crown  or  prosecutor  of  the 
extent.(?)  The  judgment  against  the  king  usually  concludes  with  a  salvo 
jure  regis  ;  the  effect  of  which  is  to  prevent  the  king's  being  concluded, 
with  respect  to  any  title  which  is  not  expressed  in  the  pleadings. (w) 

"With  regard  to  costs,  it  is  a  general  rule  that  the  king,  or  any  person 
suing  to  his  use,(H)  shall  neither  pay  nor  receive  them ;  for,  besides, 
that  he  *is  not  included  under  the  general  words  of  the  statutes  [*1082] 
which  give  costs,  as  it  is  his  prerogative  not  to  pay  them  to  a  sulj- 
jeet,  so  it  is  beneath  his  dignity  to  receive  them. (a)  But  this  rule  does  not 
it  seems  apply  to  motions,  upon  which  parties  may  be  compelled,  under 
circumstances,  to  pay  costs  to  the  crown. (6)  And  there  are  some  exceptions 
to  this  rule,  created  oy  different  statutes  :  Thus,  by  the  statute  33  Hen.  VIII. 
c.  39,  §  54,  "the  king,  in  all  suits  upon  any  obligations  or  specialties  made 
to  himself,  or  any  to  his  use,  shall  have  and  recover  his  just  debts,  costs  and 
damages,  as  other  common  persons  use  to  do,  in  suits  and  pursuits  for  their 
debts."  This  act  is  confined  to  suits  on  obligations  or  specialties  made  to 
the  king,  or  any  to  his  use  ;  and  therefore,  where  a  bond  debtor  to  the  crown 
took  out  an  extent  in  aid  against  his  simple  contract  debtor,  the  latter  was 
holden  not  to  be  liable  to  pay  costs ;  for  though  the  simple  contract  debt, 

(rf)  Man.  L.  Ex.  2  Ed.  123.  {c)  Id.  125. 

(/■)  Hro.  Abr.  tit.  Travrrs  cFOffice,  54.  4  Co.  57,  b.  Staundf.  Pr;vrog.  77,  b.  2  Salk.  448. 
Bui.  Ni.  Pri.  21G.     Man.  L.  Ex.'2  Ed.  125.  {g)  Man.  L.  Ex.  2  Ed.  12G. 

(A)  West,  217.  Man  L.  Ex.  2  Ed.  125.  And  for  the  form  of  an  issue  and  judgment  of 
amoi'cas  vianus  in  the  Exchequer,  on  a  writ  of  extent  in  aid,  defended  by  tiie  assignees  of  a 
bankru]>t  with,  continuances  by  imparlance,  viceconiM  non  misit  hrcvf,  and  curia  adiUarivult, 
see  Ajipend.  Ciiap.  XLII.  §  23. 

(j)  3  Salk.  145. 

(A)  West,  217.     iMan.  L.  Ex.  2  Ed.  127.  (/)  West,  217,  236.    Antc.\(i'l2. 

\m)  Hil.  9  Edw.  IV.  fo.  51,  pi.  14.  F.  N.  B.  35.  P.  Ilardr.  128;  and  see  M.  2  Edw.  II. 
Fitz.  tit.  Voucher,  208.     P.  20,  Edw.  III.     Fitz.  tit.  Droit,  15.     Man.  L.  Ex.  2  Ed.  120. 

(h)  Stat.  24  Hen.  VIII.  c.  8. 

(a)  3  Bhic.  Com.  400;  and  see  Cowp.  3G7.  1  Anstr.  50.  7  Durnf.  &  East.  3G7.  Hul. 
Costs,  2  Ed.  18,  19.    West,  227.     Man.  L.  Ex.  2  Ed.  G9,  70.  {b)  M'Clel.  105. 
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when  found  1)y  inquisition,  may  be  considered  as  a  specialty  debt  to  tlie 
king,  yet  it  does  not  come  within  the  meaning  of  the  term  of  a  "specialty 
made  to  the  king,  or  to  his  use."((?)  When  lands  are  sold  by  virtue  of  the 
statute  25  Geo.  III.  c.  35,  §  1,  the  moneys  produced  by  the  sale  are  directed 
to  be  paid,  accounted  for  and  applied,  towards  discharge  of  the  debt  due  to 
the  crown,  and  of  all  costs  and  expenses  which  shall  be  incurred  by  the 
crown,  in  enforcing  the  payment  of  such  debt,  in  such  manner  as  the  court 
of  Exchequer  shall  order  and  appoint :  And,  by  the  statute  43  Geo.  III.  c. 
99,  §  41,  costs  may  be  levied  against  collectors  of  taxes,  in  certain  cases.((^) 
But  costs  are  not  recoverable  on  the  statute  25  Geo.  III.  c.  35,  even  in  the 
case  of  an  immediate  extent  in  chief,  when  goods  and  lands  are  seized,  the 
goods  alone  being  more  than  sufficient  to  pay  the  debt  levied ;  this  statute 
being  holden  to  give  the  crown  a  right  to  costs,  in  cases  only  when  it  is 
necessary  to  resort  to  a  sale  of  the  lands. (e)  So,  costs  are  not  recoverable 
on  an  extent  in  aid,  under  the  statute  53  Geo.  III.  c.  108,  although  sued  to 
secure  the  stamp  duties  on  policies  of  assurance,  in  the  hands  of  an  insolvent 
agent  of  the  company,  and  founded  on  their  bond  to  the  crown,  for  the  due 
payment  of  those  duties  ;  and  although  the  debt  be  of  such  a  nature,  as  that 
an  immediate  extent  might  have  been  issued  on  it.(/)  The  bill  of  costs 
of  the  crown  solicitor,  for  business  done  under  an  extent,  we  have  seen,(^) 
is  taxable :  And  if,  on  the  taxation  of  his  bill,  a  considerable  sum  be  dis- 
allowed, the  court  will  not  only  order  the  costs  of  the  taxation  to  be  paid 
to  the  defendant  by  the  solicitor ;  but  if  he  have  received  the  whole  amount 
of  his  bill  by  sums  paid  him  on  account,  they  will  order  him  to  pay  interest 
on  the  balance  reported  to  be  due  from  him.(7i)   And  if  a  greater  sum  than 

is  actually  due,  and  costs,  have  been  levied  under  an  extent  in 
[*1083]  aid,  out  of  personal  effects  ;(^')  *or  received  by  the  prosecutor  of 

the  extent  or  his  attorney,  under  an  agreement  for  a  compromise 
in  order  to  stay  proceedings ;(«)  the  court  on  motion  will  order  the  surplus, 
and  costs  which  have  been  so  levied,  to  be  refunded  to  the  defendant, 
together  with  the  costs  of  the  application. («) 


The  writ  of  extent  for  the  subject  is  founded  on  a  recognizance,  at  com- 
mon law  or  by  statute;  or  on  a  judgment  in  an  action  of  debt  against  an 
heir,  on  the  obligation  of  his  ancestor. 

A  recognizance  is  an  obligation  of  record,  which  a  man  enters  into  be- 
fore some  court  of  record,  or  magistrate  duly  authorized,(6)  with  condition 
to  do  some  particular  act ;  And  it  is  either  at  common  law,  or  by  statute. 
A  recognizance  at  common  law  is  either  to  the  king,  or  a  subject;  and  may 
be  acknowledged  before  any  one  of  the  judges  out  of  term,  and  in  any  part 

(c)  1  Price,  434;  aud  see  5  Price,  189.  2  Anstr.  3G9.  West,  228.  Man.  L.  Ex.  2  Ed. 
69,  70. 

{d)  3  Price,  280.  (e)  Id.  40.  (/)   1  Price,  434. 

{g)  Ante,  329.  (A)  9  Price,  349;  but  see  1  Younge  &  J.  527. 

(i)  1  Price,  448;  and  see  3  Price,  280. 

(a)  5  Price,  189.  And  see  furtlier,  as  to  the  law  and  practice  of  Extents  for  the  king,  in 
chief  a.nd  in  aid,  Mr.  TTf«^'s  Treatise  on  that  subject,  and  Mr.  Manning^ s  Summarj^  of  the  Law 
of  Extents,  2  Ed.  1,  &c.,  per  tot.,  from  which,  as  will  be  seen  by  the  references,  the  fore- 
going account  of  the  practice  on  Extents  for  the  king,  has  been  principally  taken.  See  also 
Mr.  Cliilty  junior's  Treatise  on  the  Prerogatives  of  the  Crown,  Chap.  XII.,  XIII.,  in  which 
Extents  are  fully  treated  of,  with  the  means  of  obtaining  redress  from  the  Crown. 

{b)  Bro.  Abr.  tit.  Recognizance,  24. 
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of  England,  and  may  be  entered  on  record,  as  well  out  of  as  in  term :  So, 
the  Chancellor  or  Keeper  may  take  recognizances  and  award  execution,  or 
hold  plea  of  scire  facias  and  audita  querela  in  Chancery,  to  avoid  execu- 
tion, kc.  as  the  case  requires,  on  all  recognizances  taken  in  that  court,(c) 
By  the  custom  of  the  city  of  London,  the  mayor  and  aldermen,  or  the 
mayor  singly,  may  take  recognizances;  fur  the  custom  is  not  only  reason- 
able in  itself,  but,  as  all  other  customs  of  the  city,  has  been  confirmed  by 
act  of  parliament. ((?)  And  the  king,  by  special  commission,  may  ;i])point 
any  person  to  take  recognizances  from  one  man  to  another ;  and  such  recog- 
nizances, duly  certified  with  the  commission  into  Chancery,  are  binding: 
and  though  the  commission  be  so  particular  as  to  mention  only  a  recogni- 
zance to  be  taken  from  A.  to  B.  yet  the  commissioners  have  a  general 
power  to  take  a  recognizance  from  any  other  person. (f) 

But  recognizances  at  common  law  are  not  perfect  records,  till  they  are 
enrolled  in  some  court  of  record  ;(^)  for  since  the  law  allowed  any  one 
judge  out  of  court,  and  in  any  part  of  the  kingdom,  to  take  these  recogni- 
zances, which  are  the  highest  security  of  the  common  law,  it  was  very 
necessary  they  should  be  enrolled,  to  perpetuate  the  contract,  and  by  that 
means  secure  the  creditor  his  just  debt ;  which  must  have  been  very  preca- 
rious and  uncertain  while  the  security  lay  in  the  hands  of  a  private  person, 
Avho  might  either  through  carelessness  mislay,  or  by  ill  practices  be  pre- 
vailed upon  to  suppress  it.(^)  It  is  the  acknowledgment,  how- 
ever, that  gives  a  ^recognizance  its  force  as  a  record,  and  the  ["^1084] 
enrolment  is  for  safe  custody,  and  notifying  it  to  others :  There- 
fore, although  enrolment  be  necessary  to  the  validity  of  a  recognizance, 
yet  it  bound  the  lands  at  common  law,  from  the  time  of  the  caption. (a) 

Recognizances  by  statute  are  either  founded  on  a  statute-merchant  or 
statute-staple;  or  are  in  nature  of  a  statute-staple,  by  the  23  Hen.  Ylll.  c. 
6.(6)  A  si-Ai\xtc-mer chant  is  a  bond  of  record,  acknowledged  before  the 
mayor  of  London,  or  chief  warden  of  some  other  city  or  town,  or  other 
discreet  men  for  that  purpose  chosen  and  sworn,  or  before  one  of  the  clerks 
of  the  statute-merchant,  pursuant  to  the  statute  of  Acton  Burnel,  (11  Edw. 
I.)  enforced  and  amended  by  the  statute  13  Edw.  I.  stat.  3,  c.  1,  de  merca- 
torihus.  This  recognizance  is  to  be  entered  by  the  clerk  on  a  roll,  which 
must  be  double,  one  part  to  remain  with  the  mayor  or  chief  warden,  and 
the  other  with  the  clerk,  who  shall  wi-itc  with  his  own  hand  a  bill  obli- 
gatory, to  which  a  seal  of  the  debtor  shall  be  affixed,  together  with  the 
seal  of  the  king,  for  that  purpose  appointed. (ce) 

The  statute-s^rtpZti  is  a  bond  of  record,  acknowledged  before  the  mayor 
of  the  staple,  in  the  presence  of  the  constables  of  the  staple,  or  one  of  tiiem, 
pursuant  to  the  statute  27  Edw.  III.  stat.  2,  c.  0.  To  this  end,  the  statute 
requires  that  there  shall  be  a  seal  ordained,  which  shall  remain  in  the  cus- 
tody of  the  mayor  of  the  staple,  under  the  seals  of  the  constables ;  and 
that  all  obligations  made  on  such  recognizances,  shall  be  sealed  there- 
with. ((i(?)    This  security  was  only  designed  for  the  merchants  of  the  staple, 

(c)  Bac.  Abr.  tit.  Execution,  (B).     2Wms.  Saund.  5  Ed.  8,  i.  (5.) 

(d)  Bac.  Abr.  tit.  Execution,  (B).  (<)  Id.  ibid.  F.  N.  B.  267. 
hr)  Hut  sec  2  Vern.  750.     1  Barn.  &  Aid.  153. 

iff)  Bac.  Abr.  tit.  Execution,  (B).     F.  N.  B.  2G7.     2  Wms.  Saund.  5  Ed.  8,  /.  (5.) 
ra)  2  Wms.  Saund.  5  Ed.  8,  t.  (5),  and  the  cases  there  cited. 

(b)  For  an  account  of  these  different  securities,  and  the  jiroceedings  thereon,  see  2  Wms. 
Saund.  5  Ed.  69,  a.  &c.  (cc)  Bac.  Abr.  tit.  Execution,  (B). 

(diiyjd.  ibid.   By  the  statute  27  Eliz.  c.  4,  g  7,  8,  the  whole  tenor  and  contents  of  all  sta- 
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and  for  debts  on  the  sale  of  merchandizes  brought  thither ;:  yet,  in  process 
of  time,  others  began  to  apply  it  to  their  own  purposes,  and  the  mayor  and 
constables  would  take  recognizances  from  strangers,  surmising  that  they 
were  made  for  the  payment  of  money,  for  merchandizes  brought  to  the 
staple ;  To  prevent  this  mischief;  the  parliament,  in  the  23  Hen.  VIII,  re- 
duced the  statute-staple  to  its  former  limits ;  and  laid  a  penalty  of  40?.  on 
the  mayor  and  constables  who  should  extend  the  benefit  of  the  statute  to 
any  but  those  of  the  staple.  But  though  the  statute  23  Hen.  VIII.  c.  6, 
deprived  them  of  this  benefit,  yet  it  framed  a  new  sort  of  security,  to  be 
used  by  all  persons,  known  by  the  name  of  a  recognizance  on  the  23  Hen. 
VIII.  or  recognizance  in  the  nature  of  a  statute-staple;  so  called,  because 
this  act  limits  and  appoints  the  same  process,  execution  and  advantage,  in 
every  particular,  as  is  provided  for  the  statute-staple. (e) 

A  recognizance  therefore;  in  nature  of  a  statute-staple,  a«  the  words  of 
the  act  declare,  is  the  same  with  the  former,  only  acknowledged 
[*1085]  before  *other  persons;  for,  as  the  statute  runs,  the  chief  justices 
of  the  King's  Bench  and  Common  Pleas,  and  each  of  tbem,  or, 
in  their  absence  out  of  term,  the  mayor  of  the  staple  at  Westminster  and 
the  recorder  of  London  jointly  together,  shall  have  power  to  take  recogni- 
zances for  payment  of  debts,  in  the  form  set  down  in  the  statute. (a)  In  this, 
as  in  the  former  cases,  the  king  appoints  a  seal  to  attest  the  contract,  and 
each  of  the  justices  shall  have  the  keeping  of  one  such  seal,  and  the  mayor 
and  recorder  another  of  the  like  print  and  fashion  ;  and  every  obligation 
made  and  acknowledged  before  either  of  the  justices,  or  the  mayor  and  re- 
corder, must  be  sealed  with  the  seal  of  the  conusor,  the  king's  seal,  and 
the  seal  of  the  chief-justice,  or  seals  of  the  mayor  and  recorder  before  whom 
it  is  taken,  who  are  likewise  obliged  to  subscribe  their  names. (6)  Besides 
this,  a  clerk  was  appointed  to  make,  write,  and  enrol  all  obligations  thus 
acknowledged,  and  at  the  request  of  the  conusee,  his  executors  or  adminis- 
trators, to  certify  such  obligations  into  Chancery,  under  bis  seal.(c) 

By  the  last  general  stamp  act,(d)  "  every  recognizance,  statute-merchant, 
and  statute-staple,  entered  into  as  a  security  for  the  payment  of  any  sum 
or  sums  of  money,  annuity  or  annuities,  or  for  the  transfer  of  any  share  or 
shares  in  any  of  the  government  or  parliamentary  stocks  or  funds,  or  in  the 
stock  and  funds  of  the  governor  and  company  of  the  Bank  of  England,  or 
of  the  East  India  company,  or  South  Sea  company,  is  subject  to  the  same 
duty  or  duties,  as  a  bond  given  for  the  like  purpose  in  England,  where 
such  payment  or  transfer  is  not  already  secured  by  a  bond  or  mortgage,  or 
by  some  other  instrument,  thereby  charged  with  the  same  duty  as  a  bond  or 
mortgage  ;  and  where  such  payment  or  transfer  is  already  secured  as  above 
mentioned,  to  a  duty  of  11. ;  And  every  recognizance,  statute-merchant  and 
statute-staple,  entered  into  as  a  security  for  the  performance  of  any  cove- 

tutes-raerchant  and  statutes-staple  shall,  within  six  months  after  they  are  acknowledged, 
be  entered  in  the  office  of  the  clerk  of  recognizances  taken  according  to  the  23  Hen.  VIII. 
c.  6,  who  is  to  enter  the  same  statutes  in  a  book  provided  for  that  purpose ;  otherwise  they 
are  made  void,  as  against  subsequent  purchasers. 

(e)  Bac.  Abr.  tit.  Execution,  (B). 

(a)  23  Hen.  VIII.  c.  6,  §  2. 

{b)  Id.  I  3. 

(c)  23  Hen.  VIII.  c.  6,  4,  5.  And  for  the  mode  of  enrolling  these  recognizances,  and  cer- 
tifying them  into  Chancery,  see  the  same  statute ;  also  stat.  8  Geo.  I.  c.  25,  \  1,  2. 

(rf)  55  Geo.  III.  c.  184.  Shed.  Part  I.  Quart,  whether  this  statute  extends  to  recogni- 
zances of  bail  ? 
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nant,  contract,  or  agreement,  or  for  the  due  execution  of  any  office  or  trust, 
or  for  rendering  a  due  account  of  uKjney  received,  or  to  be  received,  or  for 
indemnifying  any  person  or  persons  against  any  matter  or  thing,  is  subject 
by  tlie  same  act,  to  the  duty  of  11.  15». :  And  where  any  such  recognizance 
or  statute,  together  with  any  schedule  or  other  matter  put  or  endorsed 
thereon,  or  annexed  thereto,  sliall  contain  2,100  words  or  upwards,  then 
for  every  entire  quantity  <>f  1,080  words  containc<l  therein,  over  and  above 
the  first  1,080  words,  to  a  further  jiroijressive  duty  of  1^.  5«." 

The  statute-merchant  having  the  seal  of  the  conusor,  besides  the  king's 
seal,  the  conusee  may  waive  the  execution  given  by  the  statute  13  Edw.  I. 
Stat.  3,  c.  1,  and  use  it  as  an  obligation,  by  bringing  an  action  of  debt 
thereon :  So  may  the  conusee,  for  the  same  reason,  on  the  23  Hen.  VIII. 
c.  6.  But  it  is  otherwise  of  a  statute-staple,  because  the  king's 
seal  only  *is  affixed  thereto,  without  that  of  the  party,  which  is  [  *108G  ] 
absolutely  necessary  in  all  obligations  at  common  law. (aa) 

These  several  securities  bind  the  land,  as  against  the  parties,  at  common 
law,  from  the  time  they  are  entered  into  :{hb)  Therefore,  if  a  man  be  conusee 
of  a  statute,  and  the  debtor,  before  execution  sued,  alien  by  fine,  and  Jive 
years  pass,  yet  the  conusee  may  still  sue  out  execution. (cc)  But  a  creditor 
by  statute  of  J.  S.,  who  becomes  bankrupt  before  the  statute  is  sued  and 
executed,  shall  come  in  only  j^ro  ratd,  though  there  were  lands  bound  by 
the  statute.((?)  And  by  the  statute  of  frauds  and  perjurics,(f)  "  the  day  of 
the  month  and  year  of  the  enrolment  of  recognizances  shall  be  set  down  in 
the  margent  of  the  roll,  where  the  said  recognizances  are  enrolled ;  and  no 
recognizance  shall  bind  any  lands,  tenements,  or  hereditaments,  in  the 
hands  of  any  purchaser  bond  fide  and  for  valuable  consideration,  b.t  from 
the  time  of  such  enrolment. "(/)  It  is  also  declared  by  the  register  acts,(^) 
that  *'no  statute  or  recognizance  (other  than  such  as  shall  be  entered  into 
in  the  name,  and  upon  the  proper  account  of  his  majesty,  shall  affect  or 
bind  any  manors,  lands,  tenements  or  hereditaments,  in  Middlesex  or  York- 
shire,  but  only  from  the  time  that  a  memorial  of  such  statute  or  recogni- 
zance shall  be  entered  at  the  register  office,  in  such  manner  as  therein 
directed." 

The  execution  on  a  recognizance,  at  common  law,  seems  to  have  been  by 
levari  facias,  of  the  lands  and  chattels  of  the  defendant ;  under  which  his 
corn,  and  other  present  profits  of  his  land,  might  have  been  taken :  For  ac 
common  law,  we  have  seen, (A)  the  body  of  the  defendant,  or  his  land,  could 
not  have  been  taken  in  execution,  unless  in  special  cases.  But,  by  the 
statute  Westm.  2,  (13  Edw.  I.)  c.  18,  "  when  a  debt  is  acknowledged  in 
the  king's  court,  (that  is,  by  recognizance  in  any  court  of  record,  that  hath 
power  to  receive  tlie  Pame,(«)  the  plaintiff  may  sue  out  a  writ  of  elegit, 
under  which  the  sheriff  shall  deliver  to  him  all  the  chattels  of  the  debtor, 
(except  his  oxen,  and  the  beasts  of  his  plough,)  and  a  moiety  of  his  land, 
until  the  debt  be  levied  by  a  reasonable  price  or  extent."     The  plaintiff 

(a.i)  Rac.  Abr.  tit.  Eirmlion,  (B).  And  for  a  fuller  account  of  tlip.=e  por urities,  the  dif- 
fcrenros  lictwi-en  them,  and  the  mode  of  proceeding  thereon,  see  Hac.  Abr.  tit.  Kztcution, 
(B.)  Com.  Dig.  lit.  Statute  Merchant.  {bb)   2  Bac.  Abr.  303.     3  Co.  14. 

(re)   1  Chan.  Gas.  268.     1  Mod.  21Y. 

(d)   1  P.  Wms.  92. 

\e)  29  Car.  II.  c.  3,  §  18,  extended  to  Wales  and  the  counties  palatine,  by  the  8  Geo.  I.  c. 
25,  J  6. 

(/)  See  2  Wms.  Saund.  5  Ed.  7,  (5,)  as  to  the  time  of  enrolnaent. 

{g)  Antf,  941.  {h)  Ante,  993.  (i)  2  Inst.  395. 
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tlierefore  may,  it  seems,  since  this  statute,  proceed  either  by  levari  facias 
or  elegit  at  his  election,  on  a  recognizance  at  common  law.(^) 

On  a  statute-merchant,  the  first  process,  after  it  was  forfeited  and  certi- 
fied into  Chancery,  was  a  writ  of  capias  si  laiciis,  directed  to  the  sherifi*, 
commanding  him  to  take  the  body  of  the  conusor,  if  a  lawman,  to 
[  *1087  ]  satisfy  *the  debt  :(a)  And  if  the  sheriff"  returned  upon  this  writ, 
that  the  party  was  dead,  or  not  found  in  his  bailiwick,  a  writ 
issued  to  extend  the  lands,(6)  which  might  be  made  returnable  in  either 
bench :  and  the  sheriff"  might  thereupon  deliver  the  lands,  &c.,  to  the  con- 
usee,  upon  a  reasonable  extent,  without  the  delay  or  charge  of  a  liberate.{e) 
If  the  conusor  was  a  clerJc,  the  sheriff"  was  directed  to  levy  the  debt  of  his 
movable  goods  and  chattels.(f?c?) 

On  a  statute-staple,  or  recognizance  in  nature  of  a  statute-staple,  if  the 
conusor  cannot  be  found  within  the  staple,  nor  his  goods  to  the  value  of  the 
debt,  the  first  process,  after  the  certificate  under  seal  in  Chancery,  is  a  writ 
in  nature  of  an  extent,  to  take  the  body,  lands  and  goods,  all  in  one  writ; 
in  which  respect  it  is  preferable  to  the  statute-merchant,  as  being  a  speedier 
remedy. (<3e)  This  writ  is  returnable  in  Chancery  ;{ff)  and  the  same  sort  of 
proceedings  are  had  under  it,  for  extending  the  lands,  &c.,  as  upon  an 
elegit :{y)  But  the  sheriff",  after  the  extent,  cannot  deliver  the  lands,  &c., 
to  the  conusee,  but  must  seize  them  into  the  king's  hands :  and  in  order  to 
get  possession  of  them,  the  conusee  must  sue  out  a  liberate,  which  is  a  writ 
issuing  out  of  Chancery,  reciting  the  former  writ  and  return,  and  command- 
ing the  sheriff"  to  deliver  to  the  conusee  all  the  lands,  tenements  and  chat- 
tels, by  him  taken  into  the  king's  hands,  if  the  conusee  will  have  them,  by 
the  extent  and  appraisment  made  thereof,  until  he  shall  be  satisfied  his 
debt.  (A)  Upon  this  writ,  the  sheriff"  cannot  turn  the  tertenant  out  of  pos- 
session, as  upon  an  habere  facias  jJossessionein ;  but  is  only  to  deliver  the 
legal  possession,  as  upon  an  elegit,  and  in  order  to  obtain  the  actual  posses- 
sion, the  conusee  must  proceed  by  ejectment.{i) 

By  the  common  law,  after  a  full  and  perfect  execution  had  by  extent, 
returned  and  entered  of  record,  the  conusee  could  have  no  re-extent  on  the 
eff"ects  of  the  conusor,  (because  there  was  one  satisfaction  given  to  the  credi- 
tor on  record,)  though  the  lands  had  been  recovered  from  him  before  he 
had  levied  the  debt  out  of  them.(H")  But  by  the  statute  32  Hen.  VIII.  c. 
5,  it  is  provided,  that  "  if  after  any  lands,  tenements  or  hereditaments,  be 
had  and  delivered  in  execution,  upon  a  just  and  lawful  title,  wherewithal 
the  said  lands,  &c.,  were  liable,  tied  and  bound,  at  such  time  as  they  were 
delivered  and  taken  into  execution,  shall  be  recovered,  divested,  taken,  or 
evicted  out  of  or  from  the  possession  of  any  such  person  and  persons  as  have 

{k)  Bro.  Abr.  tit.  Elegit,  pi.  6,  tit.  Execution,  pi.  42,  cites  38  Ed.  III.;  12,  tit.  Recogni- 
zance, pi.  1,  cites  38;  Ass.  5.  Vin.  Abr.  tit.  Recognizance,  F.  1. 

(a)  F.  N.  B.  130.     Append.  Chap.  XLII.  |  24. 

\b)  F.  N.  B.  130,  A.     Append.  Chap.  XLII.  |  25. 

(c)  F,  N.  B.  130,  A.     1  Vent.  41. 

{(Id)  F.  N.  B.  131.    2  Wms.  Saund.  5  Ed.  TO,  b.     Append.  Chap.  XLII.  §  26.    Ante,  1043. 

(ee)  2  Bac.  Abr.  334.     Append.  Chap.  XLII.  §  27. 

Iff)  4  Inst.  79.  But  the  execution  upon  a  statute  merchant  is  returnable  either  into  the 
King's  Bench  or  Common  Pleas.     Id.  ibid. 

(a)  Ante,  1034,  5. 

h)  F.  N.  B.  132.    1  Lutw.  429.     Append.  Chap.  XLII.  §  28. 

(«■)  1  Vent.  41.  Ante,  1036,  7.  And  for  the  form  of  the  inquisition  on  this  writ,  see  2  TTms. 
Saund.  5  Ed.  70,  c. 

ikh)  Co.  Lit.  290,  a.     Bac.  Abr.  tit.  Execution,  (B.  6.) 
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and  hold  tlie  same  in  execution,  without  any  fraud,  deceit  covin, 
collusion  or  other  default  of  the  said  tenant  or  tenants,  hy  *execu-  [  *1088  ] 
tion,  hefore  such  time  as  the  said  tenants  by  execution,  their  execu- 
tors or  assigns,  shall  have  fully  levied  their  whole  debt  and  damages,  for 
which  the  said  lands,  &c.,  were  delivered  and  taken  in  execution  ;  then 
every  such  rccovcror,  obligee  and  recognizee,  shall  have  a  scire  facias,  out 
of  the  same  court  from  whence  the  former  execution  did  proceed,  against 
such  person  or  persons  as  the  former  execution  was  pursued,  their  heirs, 
executors  or  assigns,  to  have  execution  of  other  lands,  &c.,  liable  to  be  taken 
in  execution,  for  the  residue  of  the  debt  and  damages." 

Tliis  statute  by  a  favourable  construction,  was  extended  to  the  executors, 
administrators  and  assigns  of  the  recoveror,(a)  &c. ;  and  to  executions  issu- 
ing out  of  any  court,  where  the  record  is  removed  by  writ  of  error  and 
affirmed ;(«)  But  the  statute  we  have  seen,  did  not  extend  to  a  partial 
eviction. (6)  By  a  subsequent  statute(c)  however,  which  was  made  for 
supplying  some  defects  in  the  statute  23  Hen.  VIII.  c.  6,  it  is  enacted, 
that  in  case  it  shall,  at  any  time  or  times,  before  or  after  the  filing  or  return- 
ing of  any  liberate  or  liberates,  sued  out  on  any  extent  or  extents,  upon  a 
recognizance  in  the  nature  of  a  statute-staple,  be  made  appear  to  the  court 
of  Chancery,  that  sufficient  has  not  been  extended  and  levied,  or  sufficiently 
extended  and  levied,  to  satisfy  such  recognizance ;  or  that  any  omission, 
error  or  mistake  has  happened,  in  making,  suing  out,  executing  or  return- 
ing any  of  the  said  writs,  or  any  process  thereupon ;  or  it  should  happen, 
that  any  lands,  tenements  or  hereditaments  shall  be  evicted  from  any  per- 
son or  persons,  Avho  shall  have  extended  the  same,  by  virtue  of  any  such 
writ  or  process  as  aforesaid ;  that  then,  and  in  every  such  case,  the  said 
court  of  Chancery  shall  and  may  award  one  or  more  re-extent  or  re-extents, 
for  the  satisfying  the  same  as  aforesaid,  and  that  writs  of  liberate  or  liberates 
may  be  sued  out  thereupon. "(tZ) 

By  the  statute  23  Hen.  VIII.  c.  6,  §  8,  there  ^^as  due  to  his  majesty,  a 
fee  of  one  half  penny  in  the  pound,  according  to  the  value  or  sum  entered 
into  and  contained  in  every  recognizance  in  nature  of  a  statute  staple, 
taken  in  pursuance  of  the  said  statute,  to  be  paid  on  sealing  the  first  pro- 
cess on  every  such  recognizance.  But,  by  the  8  Geo.  I.  c.  2;3,  §  3,  "the 
prosecutor  of  every  such  recognizance  shall,  at  the  time  of  suing  out  the 
first  process  or  writ  of  extent  thereon,  deliver  in  to  the  officer  who  shall 
make  out  such  process  or  extent,  a  note  in  writing  under  his  liand,  testify- 
ing the  sum  or  value  of  the  damages  thereby  intended  to  be  extended,  or 
levied  thereon ;  which  sum  or  value  the  said  officer  shall  insert  in  the  said 
writ,  to  be  only  extended  or  levied  thereon,  and  no  more;  and  that  the  said 
poundage  of  one  lialf  fenny,  payable  on  all  process  as  aforesaid,  shall  be 
taken  and  paid  only  for  every  pound,  according  to  the  said  sum  or  value 
so  inserted  and  intended  to  be  extended  and  levied  as  aforesaid,  and  not 
otherwise :  and  that  no  sheriff  of  any  county  shall  take  for  the  extent 
and  liberate,  and  habere  facias  possessionem  or  seisinam  on  the 
♦real  estate,  and  levy  on  the  personal  estate,  by  virtue  of  such  [*1089  ] 
extent,  any  more  than  the  same  fees  as  are  ap])ointed  by  the  3 
Geo.  I.  c.  15,  for  executing  a  writ  of  eleijit  and  habere  facias  possessionem^ 
or  seisinam;  under  the  like  penalties  and  forfeitures,  and  to  be  in  like 


(a)  Co.  Lit.  290,  a.  (h)  Ante,  1037. 

Ic)  8  Geo.  I.  c.  25,  g  4. 

{d)  2  Wms.  Saund.  5  Ed,  TO,  c. 
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manner  recovered,  against  every  sheriflF  or  person  therein  offending,  as  are 
mentioned  and  appointed  in  and  by  the  same  act."(a) 

We  have  before  seen,  that  in  debt  against  an  heir,  on  the  obligation  of 
his  ancestor,  the  judgment  for  the  plaintiff  is  general,  for  the  debt  and 
damages,  or  special,  directing  them  to  be  levied  of  the  lands  descended.(6) 
On  a  general  judgment,  the  execution  may  be  general  also,  against  the 
defendant,  his  goods  and  chattels,  or  a  moiety  of  his  lands,  hj  fieri  facias, 
capias  ad  satisfaciendum,  or  elegit  :{c)  But  when  judgment  is  special,  the 
execution  is  so  likewise,  by  a  writ  in  nature  of  an  extent,  to  levy  the  debt 
and  damages,  of  all  the  lands  descended.(c?c?)  And  it  seems  that  on  a 
general  judgment,  although  the  plaintiff  may  have  execution  by  elegit  of  a 
moiety  of  all  the  heir's  lands,  yet  may  he  also  at  his  election  surmise,  that 
the  heir  hath  certain  lands  by  descent,  and  pray  to  have  execution  of  the 
whole  of  them.(e)  For  if  the  plaintiff  had  not  this  election,  he  might  be  a 
loser  by  the  general  writ  of  elegit,  upon  which  he  could  have  only  a  moiety 
in  execution,  inasmuch  as  the  heir  might  not  have  any  other  lands  except 
those  descended.(/) 


[*1090]  *CHAPTEE   XLIII. 

Of  Writs  of  Scire  Facias  ;  and  the  Proceedings  thereon. 

A  Scire  Facias  is  a  writ  founded  on  some  matter  of  record,  as  a  recog- 
nizance or  judgment,  &c.  on  which  it  lies  to  obtain  execution,(art)  or  for 
other  purposes,(^5)  as  to  repeal  letters  ipsitent, (cc)  hear  errors,(c?)  &c.  In 
general,  it  is  a  judicial  writ,  issuing  out  of  the  court  where  the  record  is  :[a] 
but  a  scire  facias  to  repeal  letters  patent  is  an  original  writ,(ee)  issuing  out 

[a)  ^w<e,  1039. 

\b)  Ante,  937,  8;  and  see  3  Co.  72,  a.  Cro.  Jac.  450.  3  Salk.  287.  2  Wms.  Saund.  5 
Ed.  7,  (4). 

(c)  2  Rol.  Abr.  71 ;  and  see  Vin.  Abr.  tit.  Heir,  (D).     Bac.  Abr.  tit.  Hdr  ^  Ancestor,  (H). 

2  Wms.  Saund.  5  Dd.  7,  (4). 

{dd)  Id.  ibid.  Off.  Brev.  83,  4.    Append.  Chap.  XLII.  I  29,  30. 

(e)  Append.  Chap.  XLII.  §  31. 

(/)  2  Rol.  Abr.  72.     Bac.  Abr.  tit.  Heir  ^  Ancestor,  (H).  2  "Wms.  Saund.  5  Ed.  7,  (4). 

(aa)  Bac.  Abr.  tit.  Scire  facias,  A.  Lit.  I  505.    Co.  Lit.  290,  b.  291,  a.  F.N.  B.  2G7  ;  and  see 

3  Lev.  220. 

(bb)  Bac.  Abr.  tit.  Scire  facias,  A.  B. 

[cc)  Id.  C.  3.  For  the  proceedings  in  general  on  writs  of  scire  facias,  see  Bac.  Abr.  tit. 
Execution,  H.  Com.  Dig.  tit.  Pleader,  (3  L).  Run.  Eject.  2  Ed.  477,  &c.  2  Wms.  Saund.  5 
Ed.  6,  (1),  71,  (4),  72,  v.  u.  (5,  6).  Bingham  on  Executions,  118,  &c.  In  treating  of  these 
proceedings,  as  well  as  those  on  writs  of  error,  the  reader  will  observe,  that  the  learned 
editor  of  Saunders  has  followed  pretty  closely  the  order  and  arrangement  in  this  and  the  fol- 
lowing chapters. 

{d)  Post,  Chap.  XLIV. 

(ee)  Append.  Chap.  XLIII.  g  6;  and  see  Skin.  682.  Comb.  455,  S.  C,  where  it  is  said  that 
though  a  scire  facias  be  properly  &  judicial  writ,  yet  being  the  foundation  of  an  action,  it  is 
sometimes  considered  as  in  nature  of  an  original. 

[a]  A  scire  facias  to  revive  a  judgment,  although  a  continuation  of  the  original  proceed- 
ings, is  in  the  nature  of  an  action  as  to  the  parties  sought  to  be  charged,  and  should  con- 
tain sufficient  certainty  to  enable  the  court  to  give  judgment.  Pickett  v.  Pickett,  1  How. 
(Miss.)  267. 
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of  Clia-nccry;  and  thourjh  in  other  cases  it  is  a  judicial  writ,  yet  because 
the  defendant  may  plead  thereto,  it  is  considered  in  law  as  an  actio7i:{f) 
therefore,  a  release  of  all  actions  is  a  good  bar  to  a  scire  faciaa.ig)  And 
fer  the  same  reason,  there  must  be  a  new  warrant,  to  authorize  the  appear- 
ance of  the  plaintift's  attorney ;(/<)  an<l  tlicrc  is  no  occasion  for  a  rule  to 
change  tho  attorney  in  the  former  suit.(/)[A]  So,  where  a  judgment  was 
entered  for  securing  the  payment  of  an  annuity,  before  the  17  Geo.  III. 
c.  26,  which  requires  that  "before  any  execution  shall  be  sued  out,  or  ac- 
tion brought  on  any  such  judgment,  a  memorial  of  the  conf-ideration,  &c. 
shall  be  enrolled  in  Chancery;"  the  court  of  King's  Bench  set  aside  a  scire 
facing,  &,c.  issueil  after  the  act,  to  revive  the  judgment,  for  want  of  such  a 
memorial. (A")  A  scire  facias,  disclosing  the  facts  upon  which  it  is  founded, 
and  requiring  an  answer  from  the  defendant,  was  in  one  case  said  to  be  in 
nature  of  a  deciaralion ;(l)  And  when  the  object  of  it  is  to  obtain  execu- 
tion, on  a  judgment  or  reeognixance,  &c.  it  is  properly  called  a  writ  of  exe- 
cution.{m) 

*A  scire  facias  is  either  for  the  king  or  the  subject.  For  the  [  *1091  ] 
former,  it  is  either  to  have  execution  on  a  judgment  or  recogni- 
zance, &c.  or  for  other  purposes,  as  to  repeal  letters  patent,  &c.  On  a 
judgment  or  recognizance,  there  need  not  be  any  scire  facias  for  the  king, 
where  more  than  a  year  has  elapsed  since  the  judgment  was  recovered,  or 
rccogniEance  acknowledged;  for  nullum  tempus  oceurrit  7-egi:{aa)  but  the 
regular  mode  of  proceeding  thereon  is  by  suing  out  an  extent  in  chief, 
against  the  body,  lands  and  goods  of  the  crown  debtor;  and,  after  his  death, 
a  scire  facias  is  unnecessary,  the  proceeding  in  that  case  being  by  writ  of 
diem  clausit  extremum,  against  his  lands  and  chattels.  A  scire  facias, 
however,  is  sometimes  issued  on  a  recognizance,  if  it  be  doubtful  whether 
it  is  forfeited.  (6) 

When  the  debt  arises  on  a  bond  or  obligation,  taken  pursuant  to  the  sta- 
tute 33  lien.  VIII.  c.  39,  §  50,  which  is  declared  to  have  the  same  force 
and  effect  as  a  statute  staple,  the  ordinary  mode  of  proceeding  against  tho 
principal  or  sureties,  when  solvent,  is  by  scire  facias,  to  have  execution 
thereof,  or,  upon  an  affidavit  of  danger,  and  the  fiat  of  a  baron,  the  king, 
we  have  scen,(e)  may  proceed  by  suing  out,  in  the  first  instance,  an  imme- 
diate extent  in  chief;  but  without  such  an  affidavit,  a  scire  facias  is  the 
only  cour&e.((?)  And  this  is  also  the  common  mode  of  proceeding  against 
sureties ;(«)  or  for  the  recovery  of  debts  found  to  be  due  to  the  king's  debtor 
from  other  persons,  when  solvent,  by  inquisition  on  writs  of  extent,(^)  or 
die77i  clausit  extremu77i,  or  on  a  special  capias  utlagatum  {gg) 

The  scire  facias  to  have  execution  for  the  debt  of  the  king,  is  a  judicial 
•writ,  issuing  out  of,  and  under  the  seal  of  the  court  of  Exchequer:  And  it 

(/)  Co.  Lit.  2!)0,  b.  291,  a.    2  "U'lis.  251.    2  Blue.  Rep.  1227.     2  Diirnf.  t  Eiist,  4.1. 

(^r)  Co.  Lit.  290,  b.    Comb.  4r.5.    Skin.  682.    S.  C.  2  U\.  R:ivm.  10)8.    2  \\\U.  2,51. 

(A)  Cro.  EUz.  177.  2  Ld.  Raym.  1045,  1252,  3.  1  Salk.  89.  '2  Salk.  G03,  S.  C. ;  and  see  2 
Bos.  &  Pul.  357,  (A).     Ante,  93,  4. 

(0  Say,  Rep.  218;  and  see  7  Durnf.  &  East,  337.     2  Bos.  k  Vn\.  357.    Ante,  04. 

{k)   1  burnf.  k  East,  207,  8,  (/)   1  Sid.  466.  (to)  Lit.  \  505. 

\aa)  2  Salk-  603;  and  8ce  Gilb,  Exchcq,  166,  7.  1  Pric«,  395.  West  on  Extents,  316,  Ac. 
Ante,  1045. 

(6)  Gilb.  Excheq.  i6C.     Trem.  P.  C.  613,  U.    Ante,  1046.  (f)  Ante,  1046. 

(d)  3  Price,  288,  292;  and  see  Gilb.  Excheq.  168.    Ante,  1046. 

{()  Ante,  1046.  (/)  ,.1«^',  104G,  1068.  (nj)  Ante,  137. 

[a]  Accord,  Gonniyal  v.  Smith,  G  Johns.  106.     Of^ood  v.  Thurston,  23  Pick,  110. 
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may  be  issued  of  course,  without  the  fiat  of  a  baron. (7?)  In  point  of  form, 
it  recites  the  judgment,  recognizance,  bond,  or  commission  and  inquisition, 
on  which  it  is  founded;  and  commands  the  sheriff  to  warn  the  defendant, 
to  appear  before  the  barons  of  his  majesty's  Exchequer  at  Westoninster,  on 
a  day  certain,  to  show  cause,  why  the  crown  shoukl  not  have  execution  of 
the  sum  recovered,  acknowledged,  or  found  to  be  due:(z)  And  every  scire 
facias  for  debts  in  aid,  must  be  awarded  into  the  proper  county  where  the 
debtor  is  mentioned  in  the  specialty  to  reside,  unless  upon  a  scire  facias 
returned  in  London  or  Middlesex. (Jc)     This  writ  is  signed  by  the  king's 

remembrancer,  and  tested  in  the  name  of  the  chief  baron  :{l)  And 
[  *1002  ]  though  it  may  be  sued  out  in  vacation,  yet  it  must  be  *always 

tested  and  returnable  in  term :  Therefore,  a  scire  facias  cannot 
be  sued  out  in  vacation,  on  an  inquisition  taken  under  an  extent,  after  the 
end  of  the  preceding  term ;  because  as  the  scire  facias,  if  sued  out  in  vaca- 
tion, must  be  tested  as  of  the  antecedent  term,  and  must  recite  the  inqui- 
sition as  the  foundation  of  it,  it  would  appear  in  such  case,  that  the  scire 
facias  was  sued  out  before  the  inquisition  was  taken  on  Avhich  it  is  founded : 
And  accordingly  the  court  of  Exchequer,  in  a  late  case,(a)  quashed  the  scire 
facias  on  motion;  and  ruled,  that  the  objection  could  not  be  got  rid  of  by 
a  special  memorandum  upon  the  record,  showing  the  day  on  which  the 
scire  facias  was  really  issued.  But  where  a  scire  facias,  founded  on  an 
inquisition,  mis-recited  the  inquisition,  and  fixed  by  such  recital  a  day  on 
which  the  debt  had  been  found  to  be  due,  differing  from  the  true  day  men- 
tioned in  the  inquisition,  the  court  of  Exchequer  (on  cause  being  shown,) 
gave  leave  to  amend  the  writ,  on  payment  of  costs,  &c.  even  after  the  de- 
fendants had  pleaded. (5J) 

On  this  writ,  if  the  sheriff  warn  the  defendant,  he  returns  scire  feei;(e) 
if  he  do  not  warn  him,  he  returns  nihil,{c)  in  which  latter  case  a  second 
scire  facias  issues.  On  the  return  of  sczVe  feci,  or  of  two  nihils,  a  four 
day  rule  is  given  on  the  writ,  for  the  defendant  to  appear  and  plead  thereto, 
or  an  extent  to  issue  ;(t?)  and  when  the  scire  facias  is  returnable  on  the 
last  day  of  term,  a  rule  may  be  given  to  appear  by  the  sealing  day  after 
that  term.  If  the  defendant  appear,  then  another  four  day  rule  is  given, 
for  the  defendant  to  plead,  or  an  extent  to  issue  ;(e)  and  after  the  expira- 
tion of  four  days  the  defendant  may  obtain  six  weeks  further  time  to  plead, 
on  a  motion  of  course,  on  the  signature  of  counsel :  and  he  may  obtain 
further  time,  after  the  expiration  of  the  six  weeks,  by  motion  in  court,  on  an 
affidavit  of  special  circumstances. (/)  If  the  defendant  do  not  appear  on 
the  first  rule,  or  appearing,  do  not  plead  on  the  second,  judgment  may  be 
entered  up  for  the  king;(^)  or  process  of  extent  may  issue,  without  any 
judgment  on  the  scire  facias  :{hh)  A»d  it  is  an  indulgence  in  the  court 
that  they  do  not  enter  up  judgment ;  for  if  judgment  were  entered,  then 
the  court  Avould  be  concluded,  though  perhaps  the  defendant  had  no  notice 
of  the  deht.{ii)     The  defendant  having  appeared  to  the  scire  facias,  may 

(h)  3  Price,  279. 

(«■)  Append.  Chap.  XLIII.  §  1 ;  and  see  Trem.  P.  0.  5T2,  600,  608.     Gilb.  Excheq.  111. 
(k)  Gilb.  Excheq.  168.    R.  H.  15  Car.  I.  §  T,  in  Scac.  Id.  178.    West,  Append.  126.    Man. 
L.  Ex.  Append.  230. 

(I)  West.  316.  (a)  3  Price,  288.    West,  316,  17,  S.  C. 

(bh)  4  Price,  181.  (c)  Trem.  P.  G.  609. 

(d)  West,  317;  and  see  Gilb.  Excheq.  168,  9.    Append  Chap.  XLIII.  ?  3. 

U)  Gilb.  Excheq.  160.    Append.  Chap.  XLIII.  §  4.  (/)  West,  318. 

{^J  Gilb.  Excheq.  169.    Parker,  94.  {hh]  West,  ai7,  18.         («)  Gilb.  Excheq.  170. 
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either  move  the  court  to  set  aside  the  proceedings,  if  irreguhir  ;{k)  or,  after 
declaration, (^)  plead  in  abatement  or  in  bar,  or  demur,  as  in  other  actions.(7n) 
And  the  statute  of  limitations  may  be  pleaded  to  a  scire  facias, 
issued  by  the  crown  against  the  drawer  of  a  bill  of  exchange,  *in  [  *1003  ] 
the  hands  of  the  crown  debtor,  and  which  has  been  seized  by  the 
sheriff'  under  an  inquisition,  on  prerogative  process. (a) 

When  a  person  has  entered  into  a  recognizance  to  keep  the  peace,  which 
becomes  forfeited  by  his  committing  any  breach  of  the  peace,  if  it  was 
acknowledged  at  the  sessions,  or  before  a  magistrate,  a  writ  of  certiorari 
must  be  obtained,  to  remove  it  into  the  crown  oflSce.  This  writ  is  obtained 
on  laying  an  affidavit  of  the  circumstances  before  a  judge  at  chaml)erK,  who 
will  grant  a  Jiat  for  the  writ  to  issue ;  and  when  the  writ  has  1)ecn  served, 
and  the  recognizance  is  returned,  a  writ  of  scire  facias  is  sued  out  at  the 
crown  office,  stating  the  recognizance  and  suggesting  the  breach  of  it. 
This  is  delivered  to  the  sheriff"  of  the  county  in  which  the  defendant  resides  ; 
and  he  gives  notice  of  it  to  the  defendant,  who  must  enter  an  appearance 
at  the  crown  office,  and  may  plead  any  matter  in  defence :  and  on  this 
issue  is  joined,  and  the  issue  tried  in  the  same  way  as  any  other  issue  joined 
in  the  crown  office,  except  that  no  proclamation  is  made  at  the  trial,  there 
being  no  crime  to  be  tried.  If  the  jury  find  that  the  recognizance  has  been 
forfeited,  they  find  a  verdict  for  the  crown ;  and  judgment  is  entered  up,  and 
&  fieri  facias  or  capias  ad  satisfaciendum  issued  out  of  the  crown  office,  for 
the  amount  of  the  recognizance  ;  but  if  to  those  writs  there  be  a  return  of 
niliil,  or  non  est  inventus,  or  if  the  prosecutor  take  no  steps  on  the  judg- 
ment so  signed,  the  recognizance  is  escheated  into  the  Exchequer,  by  the 
master  of  the  crown  office,  in  the  same  way  as  a  recognizance  forfeited  by 
the  non-appearance  of  the  party  to  receive  judgment ;  and  process  on  it 
issues  from  the  Exchequer. (5) 

In  treating  of  the  scire  facias  to  repeal  letters  patent,  it  will  be  proper 
to  consider,  1st,  in  what  cases  it  lies,  and  in  what  not ;  2dly,  the  writ 
itself,  and  mode  of  suing  it  out ;  and  3dly,  the  proceedings  thereon.  If 
the  king  grant  any  thing  which  hj  law  he  cannot  grant,  he,  jure  rcijio,  for 
the  advancement  of  justice  and  right,  may  have  a  scire  facias  to  repeal  his 
own  letters  patent  ;(c)  as  if  he  grant  lands  which  were  conveyed  to  the  king 
by  covin,  to  defeat  a  subject  of  his  seigniory  :{d)  But  if  the  patent  be 
void  in  itself,  non  concessit  maybe  pleaded  without  a  scire  facias  to  repeal 
it.(e)  So,  if  the  king's  grant  be  founded  upon  fraud,  or  false  suggestion, 
he  may  have  a  scire  facias  to  repeal  it ;(/)  as  if  the  patent  recite  another 
to  have  an  office,  Avho  had  in  truth  forfeited  it,  and  grant  it  when  it  shall 
happen  to  be  vacant,  after  the  death,  surrender,  &c.,  of  that  other  ;(^)  or 
that  the  invention,  for  which  it  was  granted  was  a  new  one,  when  it  had 
been  previously  invented,  or  used  by  others.  And  it  is  said  to  have  been 
determined,  that  the  failui-e  of  one  of  several  subjects  of  a  patent,  vitiates 

{k)  3  Price,  278,  290,  91.  (/)  Append.  Chap.  XLIII.  §  2. 

(m)  For  the  form  of  an  issue  in  scire  facias,  on  an  extent  in  aid,  against  the  assignees  of 
a  bankrupt,  see  Append.  Chap.  XLIII.  §  5  ;  and  see  13  Price,  181.  M'Clel.  67,  S.  C,  a3  tO 
the  grounds  of  putting  off  the  trial  in  scire  facias  on  an  extent. 

(a)  G  Price,  24. 

\b)  2  Car.  &  P.  11,  n.;  and  see  id.  10.    11  Price,  G37. 

(c)  4  Inst.  88.  {d)  DjBT,  269,  a. 

(e)  2  Rol.  Abr.  191,  (S.)  pi.  2. 
/)  4  Inst.  88.    Bro.  Abr.  tit.  Patent,  14,  tit.  rctition,  11.    Co.  74,  b.    2  Rol.  Abr.  101,  (T). 

Iff)  Dyer,  197,  b. 
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the  whole ;  because,  the  consideration  being  entire,  it  cannot  be  avoided 
as  to  part,  and  remain  good  as  to  the  rest.(7i)  So,  if  an  officer 
£  *1094  ]  make  a  *forfeiture  of  his  office,  granted  by  patent,  the  king  may- 
have  a  scire  facias  for  repealing  his  patent  ;(a)  and  that,  without 
an  inquisition  or  office  found  of  the  forfeiture. (56)  So  if  the  king,  by  his 
letters  patent,  grant  the  same  thing  to  two  persons,  the  first  patentee  may 
have  a  scire  facias  to  repeal  the  second  patent  •,[cc)  but  the  second  patentee 
cannot  bring  a  scire  facias,  though  the  better  right  should  be  in  him  -.{del) 
And  in  general,  when  a  patent  is  granted  to  the  prejudice  of  another,  he 
may  have  a  scire  facias  to  repeal  it,  at  the  king's  suit ;  as  if  a  market, 
fair,  &c.,  be  granted  to  the  annoyance  and  prejudice  of  an  ancient  market, 
or  fair  of  another. (g«)  It  has  indeed  been  holden,  that  the  person  preju- 
diced by  the  patent  may,  upon  the  enrolment  of  it  in  Chancery,  have  a 
scire  facias  to  repeal  it,  as  well  as  the  king.(^) 

The  scire  facias  for  repealing  letters  patent  is  an  original  writ,  issuing 
out  of  Chancery  ;  and  is  usually  directed  to  the  sheriff  of  3Iiddlesex,  and 
returnable  in  the  petty  bag  office,  for  it  is  a  record  there  :{gg)  Or  it  may 
be  brought  in  the  King's  Bench  :(hh)  and  if  it  be  returnable  there,  that 
court  only  have  jurisdiction  to  examine  the  irregularity  of  the  issuing  and 
return,(e)  &c.  This  writ  ought  to  be  founded  on  some  matter  of  record : 
And  therefore,  a  scire  facias  to  repeal  a  patent  ought  to  be  in  Chancery, 
when  the  patent  is  upon  record ;  or  in  a  court  where  a  forfeiture,  or  other 
cause  of  repeal,  appears  by  office,  or  other  matter  upon  record  in  the  same 
court. (A:)  But  the  patent  itself  is  a  sufficient  record,  upon  which  a  scire 
facias  may  be  founded  for  repealing  it.(Z)  So  an  inquisition,  which  finds  a 
patent  and  cause  of  forfeiture,  is  a  sufficient  ground  for  a  scire  facias  ;{m) 
or  an  information  or  indictment  for  an  offence  which  is  a  cause  of  forfeiture, 
and  a  conviction  thereon  ;(w)  Previously  to  suing  out  the  writ,  a  'petition 
or  r)iem^rial{n)  must  be  presented  to  his  majesty,  and  a  warrant{o) 
obtained  thereon  to  the  attorney-general,  upon  which  he  will  grant  his 
fiat,{p)  for  suing  it  out :  but  it  is  said,  that  Avhen  a  patent  is  granted  to  the 
prejudice  of  a  subject,  the  king  of  right  is  to  permit  him,  upon  petition,  to 
use  his  name  for  the  repeal  of  it,  in  a  scire  facias  at  the  king's  suit,  in  order 
to  prevent  multiplicity  of  actions  upon  the  case,  which  will  lie  notwith- 
standing such  void  patent. (^)  In  point  of  form,  the  scire  facias  recites  the 
patent,  and  states  the  ground  upon  which  it  is  meant  to  be  impeached  ;  as, 
if  the  patent  be  for  a  new  invention,  that  the  patentee  was  not  the  first 
and  true  inventor,  but  that  it  had  been  previously  invented,  or 
[  *1095  ]  used  by  others  :(r)  *And  a  scire  facias  by  the  king  to  repeal  a 
patent,  upon  the  forfeiture  of  an  office,  ought  to  set  forth  the  cause 
of  the  forfeiture  '.{ad)  but  it  is  not  necessary  to  do  so,  in  a  scire  facias  by  a 

(A)  Law,  Rep.  5 ;  but  see  Holt.  Ni.  Pri.  64,  contra. 

(a)  Dyer,  197,  b.  198,  a.  211,  a.  {bb)  Dyer,  211,  a. 

(cc)  4  last.  88.    Dyer,  197,  b.  198,  a.    2  Rol.  Abr.  191,  (U.)  ;??.  2.  (<fc?)  Dyer,  276,  7. 

(ee)  Id.  276.     3  Lev.  220.     2  Vent.  344,  S.  C. 

(/)  6  Mod.  229;  and  see  2  Wms.  Saund.  5  Ed.  72,  op.    Com.  Dig.  tit.  Patent,  F.  6.     7 
Durnf.  &  East,  367. 

{gg)  4  Inst.  88.     3  Lev.  223. 

{hh)  4  Inst.  72;  but  see  6  Mod.  229.  [i]  6  Mod.  229. 

\k)  3  Lev.  223;  and  see  6  Mod.  229.  {I)  3  Lev.  223. 

(to)  Com.  Dig.  tit.  Patent,  F.  7.  (w)  2  Rich.  Pr.  C.  P.  391. 

(o)  Id.  392.  {p)  Id.  395.  {q)  2  Vent.  344. 

\t)  Append.  Chap.  XLIII.  |  6.     Lil.  Ent.  411.     2  Rich.  Pr.  C.  P.  395. 

I^aa)  Dyer,  198,  b.     2  Rich,  Pr.  C  P.  395. 
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former  patentee  ;(b)  and  if  the  writ  allege  matter  by  the  words,  "  whereas 
we  are  given  to  understand  and  be  informed,"  &c.,  it  is  well  enough;  for 
they  are  sufficient  to  put  the  party  to  answer. (r*)  A  scire  facias  out  of  the 
petty  bag  office,  to  repeal  a  patent,  returnable  before  the  king  in  his 
Chancery,  ubicunque,  &c.,  generally  is  good,  without  limiting  it  to  £ng- 
land.{d) 

The  judgment  on  a  scire  facias  for  repealing  letters  patent,  may  be 
either  by  confession  or  default  :  If  the  defendant  can  say  nothing  for  main- 
taining the  patent,  judgment  may  be  for  annulling  it,  upon  his  confes- 
sion ',{(•)  or  if  he  do  not  appear,  upon  scire  feci  or  two  nihih  returned, 
judgment  shall  be  given  in  like  manner  for  his  default. (/)  If  he  appear 
to  the  writ,  he  may  plead  thereto,  in  abatement  or  in  bar ;  or  he  may 
demur  upon  the  scire  facias,  if  the  matter  alleged  be  not  sufficient  for  a 
repeal  of  the  patent. (^)  If  the  writ  be  returnable  in  the  petty  bag  office, 
and  issue  be  joined  thereon,  the  court  of  Chancery  cannot  try  it  by  a  jury ; 
but  the  chancellor  delivers  the  record  to  the  court  of  King's  Bench,  to  be 
tried  there  :(7i!)  and  though  it  is  said,  that  after  trial  had,  the  record  is  to 
be  remanded  into  Chancery,  and  judgment  to  be  there  given,  yet  the  prac- 
tice has  been  to  give  judgment  in  the  King's  Bench  :{i)  And  if  there  be  a 
demurrer  to  part,  and  issue  on  the  residue,  the  chancellor  delivers  the  whole 
record  to  the  court  of  King's  Bench,  and  judgment  is  given  there  upon  the 
demurrer,  as  Avell  as  upon  the  issue.(A')  Formerly,  it  seems,  the  chancellor 
used  to  deliver  the  record  proprid  mantc,  to  the  court  of  King's  Bench 
himself;  but  the  present  course  is  to  deliver  it  by  the  clerk  of  the  petty 
bag ;  for  what  is  done  by  his  officer,  may  be  said  to  be  with  the  proper 
hand  of  the  chancellor  :{l)  And  it  is  not  necessary  that  the  issue  should 
be  tried  at  bar:  It  may  be  tried  at  nisi prius:(inm)  And  if,  on  a  scire 
facias  to  repeal  the  grant  of  a  market,  it  be  found  that  the  grant  was  to 
the  prejudice  of  another,  it  is  sufficient,  though  it  be  not  found  tliat  the 
user  was  prejudicial. (w)  The  judgment  in  a  scire  facias  for  repealing  a 
patent  is,  that  "  the  said  letters-patent  of  our  said  lord  the  king  be  revoked, 
cancelled,  vacated,  annulled,  void,  invalid,  and  altogether  held  for  nothing; 
and  that  the  inrolment  thereof  be  cancelled,  quashed,  and  annulled. "(0) 
On  'this  judgment,  the  prosecutor  is  not  entitled  to  his  costs  ;  it  being 
holden,  that  the  statute  8  &  9  W,  III.  c.  11,  §  3,  giving  costs  in 
all  suits  upon  writs  *'o^  sci7-e  facias,  does  not  extend  to  a  scire  [*1096] 
facias  to  repeal  a  patent,  prosecuted  in  the  name  of  the  king.((/) 

A  scire  facias  for  the  subject  h  in  general  founded  on  a  recognizance  or 
judgment:  Upon  the  former,  it  is  an  original  proceeding;  but  upon  a 
judgment,  it  is  only  a  continuation  of  the  former  suit  :[a]  and  therefore, 
where  the  defendant's  attorney,  pending  an  action,  agreed  that  no  writ  of 

(b)  Dyer.  198,  b.  (c)  3  Lev.  222.  (d)  1  Str.  146.  (<•)  Dyer,  VJl,  b. 

( /•)  Id.  ibid.  198,  a.    2  Rol.  Abr.  192,  (X.)  pi.  1 ;  and  see  2  Durnf.  <k  East,  554,  557. 

(ff)  3  Lev.  221.  (h)  1  Eq.  Cas.  Abr.  128. 

(1)  Id.pl.  7,  (6).  (k)  Latch.  3.     1  Eq.  Caa.  Abr.  128. 

(/)   1  Eq.  Cas.  Abr.  128,  9.     2  Wms.  Saund.  5  Ed.  G.  (1). 

(mm)  Cro.  Car.  313.  (n)   1  Str.  43. 

(o)  4  Inst.  88.  Dyer,  197,  b.  And  for  the  proceedings  in  general,  on  n  .wrc /wr iV/.*,  to  re- 
peal a  patent,  see  Com.' Dig.  tit.  Patmt,  F.  2  Wms.  Sauud.  5  Ed.  73,  o,p.  Chit.  I'rijerog. 
330.  31. 

{a)  7  Durnf.  k  East,  367. 

[a]  Accord,  Wol/v.  Pmni.'iford,  4  Ham.  397.  Trr-ft.'Oirfr  v.  Foster,  1  Yerm.  52.  Potter  r. 
Litcomb,  1  Shep.  36.     Pickett  v.  Pickett,  1  How.  (Miss.)  267.     Eijdcr  v.  Glover,  3  Scam.  847. 
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error  should  bo  brought,  and  afterwards  the  defendant  died,  between  the 
execution  and  return  of  the  writ  of  inquiry,  and  thereupon  a  scire  facias 
issued  against  his  executors,  to  show  cause  why  the  damages  assessed  upon 
the  writ  of  inquiry  should  not  be  recovered  against  them,  upon  which  they 
brought  a  writ  of  error ;  the  court  of  King's  Bench  held  that  the  executors 
were  bound  by  the  agreement  of  their  testator's  attorney,  and  accordingly 
ordered  him  to  nonpros  the  writ  of  error  :{b)  for  this  is  not  a  new  action, 
but  a  continuation  of  the  old  one ;  it  is  only  a  scire  facias  to  revive  the 
former  judgment ;  and  as  the  testator  himself,  if  he  had  lived,  could  not 
have  brought  a  writ  of  error,  so  neither  can  his  executors. (5) 

Kecognizances,  we  have  seen,((?)  are  at  common  law,  or  by  statute ;  and 
the  latter  are  either  founded  on  a  statute-merchant  or  statute-staple,  or  are 
in  nature  of  a  statute-staple,  by  the  23  Hen.  VIII.  c.  6.  But  a  distinction 
is  to  be  made,  with  regard  to  the  time  of  suing  out  execution,  between 
recognizances  at  common  law,  and  statutes-merchant,  &c. ;  for,  upon  the 
former,  if  the  conusee  did  not  take  out  execution  within  a  year  after  the 
day  of  payment  assigned  in  the  recognizance,  he  was  obliged  to  commence 
the  suit  again  by  original ;  the  law  presuming  the  debt  might  have  been 
paid,  if  he  did  not  sue  out  execution  within  a  year  after  the  money  became 
payable.  This  was  altered  by  the  statute  Wcst7n.  2,  (13  Edw.  I.)  stat.  1, 
c.  45,  which  gives  the  conusee  a  scire  facias  to  revive  the  recognizance, 
and  put  it  in  execution,  if  the  conusor  cannot  stay  it,  by  pleading  such 
matters  as  the  law  judges  sufficient  for  that  purpose,  such  as  a  release,  &c. 
But  the  conusee  of  a  statute-merchant,  &c.,  may  at  any  time  sue  execu- 
tion, without  the  delay  or  charge  of  a  scire  facias. (d) 

Another  distinction  is  to  be  made  between  recognizances  at  common  law, 
and  by  statute  :  for  on  the  first,  if  the  conusee  die  before  execution  sued,  his 
executor  shall  not  sue  it,  even  within  the  year,  without  bringing  a  scire 
facias  against  the  conusor :  The  reason  is,  because  the  law  presumes  that 
the  debt  might  have  been  paid  to  the  testator,  and  therefore  will  not  suffer 
the  debtor  to  be  molested,  unless  it  appear  that  he  hath  omitted  to  perform 
the  recognizance,  and  for  that  purpose  a  scire  facias  must  be  brought  by  the 
executor  ;  for  the  alteration  of  the  person  altereth  the  process  at  common 
law.  But  this  tending  to  delay,  the  scii-e  facias  was  taken  away,  on  recog- 
nizances created  by  statute  law,  by  the  several  acts  of  parliament  which 
introduced  them ;  and  therefore,  upon  the  death  of  the  conusee 
[*1097]  of  a  statute  merchant,  &c.  his  executors  may  come  into  *Chan- 
cery,  and  upon  producing  the  testament  and  the  statute,  have 
execution  without  a  scire  facias,  as  the  testator  himself  might  have  had. (a) 

But  the  recognizance  which  will  here  principally  claim  our  attention,  is 
the  recognizance  entered  into  by  the  hail  in  an  action,  or  upon  a  writ  of 
error,  either  alone  or  jointly  with  the  principal.  The/orw  of  the  recogni- 
zance of  bail  in  an  action  differs,  accordingly  as  the  action  is  by  hiU  or 
original:  In  actions  by  bill,  in  the  King's  Bench,  the  undertaking  of  the 
bail  is  general,  that  if  the  defendant  be  condemned  in  the  action,  they  will 

(b)   1  Durnf.  &  East,  388.  (c)  Ante,  1083, 

(d)  Bac,  Abr.  tit.  Execution,  B.  2,  3,  tit.  Scire  facias,  C.  2, 

(a)  Bao.  Abr.  tit.  Execution,  B.  2,  3,  tit.  Scire  facias,  C.  2.  And  see  further,  as  to  the 
gcire  facias  on  recognizances  at  common  law  or  by  statute.  2  Wms.  Saund.  5  Ed.  6,  (1).  71, 
0,  c ;  and  for  the  scire  facias  ad  rehabendam  terram,  which  lies  for  avoidinjf  executions  on 
statutes  merchant,  &c.,  see  Bac.  Abr.  tit.  Scire  facias,  414,  15,  2  Wms,  Saund.  5  Ed.  72,  v, 
u,  X,  (5,  G), 
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pay  the  condemnation  money,  if  the  defendant  shall  not  pay  the  same,  or 
render  himself  to  the  prison  of  the  marshal. (/')  In  actions  by  original  in 
the  King's  Bench,  as  well  as  in  the  Common  Pleas,  their  recognizimce  is 
taken  in  a  penalty  or  sum  certain,  being  double  the  amount  of  tlio  sum 
sworn  to,  or  1000?.  beyond  tliat  sum,  if  it  exceed  1000/.  upon  the  like  con- 
dition.(/»)  Therefore,  if  the  defendant  be  condemned  in  the  action,  and  do 
not  pay  the  condemnation  money,  or  render  himself  to  the  prison  of  the 
marshal  or  Avarden,  in  due  time,  or  if  there  be  several  defendants,  and  they 
do  not  all  render  themselvcs,(c)  the  recognizance  is  forfeited,  and  the  bail 
are  liable  to  be  sued  thereon,  unless  discharged  by  some  of  the  moans  stated 
in  a  preceding  chapter  :(f?)  And  a  cognovit  by  the  principal,  without  notice 
to  the  bail,  does  not  discharge  thcm;(t')  unless  time  be  given  to  the  former, 
beyond  that  in  which  the  plaintiif  would  have  been  entitled  to  judgment 
and  execution,  had  he  gone  to  trial  in  the  original  cause.(/)  But  if  the 
principal  be  not  condemned,  or  (which  is  tantamount,)  be  not  condemned 
in  the  same  action,  as  where  the  plaintiff  declares  against  the  defendant, 
for  a  different  cause  of  action  from  what  is  expressed  in  the  process, (^)  or 
affidavit  to  hold  to  bail, (A)  or,  by  original  in  the  King's  Bench,  in  a  diffe- 
rent count  from  that  where  the  action  is  brought,(^')  his  bail  are  discharged ; 
And  they  are  also  discharged  when  the  cause  is  referred  to  arbitration, 
unless  it  be  agreed  on  the  reference,  that  a  verdict  shall  be  taken,  and 
judgment  entered  for  the  plaintiff's  security.(7c) 

Before  any  proceedings  can  be  had  against  the  bail  in  the  actiun,  upon 
their  recognizance,  a  capias  ad  satisfaciendum  must  be  sued  out  against 
the  principal,  and  returned  non  est  inventus:  For  it  is  clearly  settled,  that 
no  scire  facias,  or  action  of  debt,  lies  against  the  bail  in  the  action,  until  a 
non  est  inventus  be  returned,  upon  a  capias  ad  satisfaciendum  against 
the  principal;  for  the  bail  are  not  bound  to  render  the  principal, 
till  they  *know,  by  the  plaintiff's  suing  out  this  writ,  that  he  [*1098] 
means  to  proceed  against  the  person  of  the  defendant :(««)  And 
where  the  defendant  having  put  in  and  perfected  bail,  a  capias  ad  satisfa- 
ciendum was  lodged  and  returned  non  est  inventus,  and  proceedings  being 
had  against  the  bail,  they  rendered  the  principal  in  time,  after  which  the 
defendant  was  bailed  again  and  discharged;  the  court  held,  that  proceed- 
ings could  not  be  had  against  the  last  bail,  without  taking  out  a  fresh  capias 
ad  satisfaciendum{bb)  If  the  principal  be  already  in  custody  of  the  sheriff, 
on  civil  process,((?(?)  or  a  criminal  chaiYge,{dd)  the  sheriff  will  not  lie  justified 
in  returning  7ion  est  inventus:  but  otherwise  this  return  will  be  good, 
though  the  plaintiff  knew  where  to  find  the  defendant  :(t'(?)  And  where  the 
defendant  had  surrendered  in  discharge  of  his  bail,  before  the  return  of  a 
writ  of  capias  ad  satisfaciendum,  which  had  been  sued  out  by  the  plain- 

(b)  Antr,  250.  (c)  2  Lev.  195.     1  Vent.  315. 

{d)  Chap.  XIII.  p.  281,  &c. 

(f)  5  Duruf.  &  Ea8t,  277;  and  see  4  Taunt.  456.  5  Taunt.  319.  1  ilarsb.  59,  S.  C. 
Ante,  295. 

(/•)  4  Taunt.  456.    5  Taunt.  319.    1  Marsh.  59,  S.  C. ;  and  see  1  Taunt.  159. 

{g)   1  Str.  202.    2  H.  Blac.  278.  {h)  6  Durnf.  &  Eaat,  363.    7  Duruf.  k  East,  80. 

(i)  3  Lev.  235.    R.  E.  2  Geo.  II.  K.  B.     Barnes,  116.  {k)  Ante,  838.  9. 

(aa)  Poph.  186.  W.  Jon.  29,  139.  Cro.  Car.  481.  Sty.  Rep.  281,  288,  323.  2  Ltitw. 
1273.     1  Ld.  Raym.  156.     10  Mod.  267.     R.  E.  5  Geo.  II.  reff.  3,  a,  K.  B. 

(bb)   1  Barn.  &  Aid.  212. 

(cc)  Per  Ciir.  M.  42  Geo.  III.  K.  B.    1  New  Rep.  C.  P.  251.     16  East,  2. 

(d<i)  2  Maule  &  Sel.  238. 

(<•(■)  Sillitoe  V.  Wallace  Jf  another,  hailof  Cawthornc,  M.  43  Geo.  III.  K.  B.     8  Moore,  8. 
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tiff  and  lodfred-  with  tlie  sheriff,  for  the  purpose  of  fixing  them,  and  after- 
wards became  bankrupt ;  the  court  of  Exchequer,  on  motion,  refused  to 
quash  the  writ,  although  the  plaintiff  would  have  undertaken  to  enter  an 
exonereUir  on  the  bail-piece,  and  make  an  affidavit  that  it  was  not  his  in- 
tention to  take  the  defendant  in  execution. (/) 

The  capias  ad  satisfaciendum  against  the  principal,  should  be  directed 
to  the  sheriff  of  the  county  where  the  original  action  was  laid.  And,  in  the 
King's  Bench,  when  the  proceedings  are  by  hill,  there  must  be  eigld  days, 
or,  if  by  original,  fifteen  days  between  the  teste  and  return  of  the  writ;(^) 
the  latter  being  a  case  excepted  out  of  the  statute  13  Car.  II.  stat.  2,  c.  2, 
§  7.  This  writ  must  be  made  returnable,  like  the  former  proceedings,  on 
a  day  certain,  or  general  return  day  :  And,  in  order  to  charge  the  bail,  it 
must  lie  four  days  exclusive  in  the  sheriff's  ofiice,(A)  which  must  be  the 
last  four  days  before  the  return  ;(^')  and  Sunday  is  not  reckoned  as  one  of 
them. (A;)  In  London  and  3fiddlesex,  it  appears  that  two  books  are  kept 
in  the  sheriff's  office,  wherein  entries  are  made  of  writs  of  capias  ad  satisfa- 
ciendum against  principals:  the  one  o, public  book,  for  such  writs  to  be  re- 
turned noyi  est  inventus,  and  on  which  no  warrant  is  issued  or  proceedings 
had,  and  in  which  book  the  bail  and  all  other  persons  may  search ;  the  other  a 
'private  book,  from  which  warrants  are  made  out  for  actual  arrest :(?)  But,  in 
order  to  fix  bail,  the  capias  ad  satisfaciendum,  in  the  King's  Bench,  must  be 

entered /owr  days  in  i\ie  p)ublic  book  in  the  oflSce,  and  not  in  the 
\_*1^^^~\  private  book:(Z)  This,  however,  does  not  seem  to  *be  necessary 

in  the  Exchequer. («)  In  the  Common  Pleas,  there  must  be  fifteen 
days  between  the  teste  and  return  of  the  capias  ad  satisfaciendum  ;{hh) 
which  must  be  tested  in  or  after  the  term  in  which  the  judgment  was  signed 
against  the  principal :  and  therefore,  where  it  was  tested  of  a  prior  term,  the 
court  of  Common  Pleas  set  aside  the  proceedings  against  the  bail.(cc)  In 
that  court  also,  the  writ  must  lie  in  the  sheriff's  office,  four  days  exclusive 
before  it  is  returnable. (c^fZ)  The  writ  of  capias  ad  satisfaciendum,  if  regu- 
larly sued  out  and  returned,  may  be  filed  at  any  time ;  the  filing  being  mere 
matter  of  form.(ge)  But  if  the  principal  die  after  the  return  of  the  capias  ad 
satisfaciendum,  and  before  the  return  is  filed,  the  bail  are  fixed ;  and  the 
court  will  not  stay  the  filing  of  the  return,  in  favour  of  the  bail.(Jf ) 

Upon  the  return  of  no7i  est  inventus  to  the  capias  ad  satisfaciendum^ 
the  recognizance  being  forfeited,  the  plaintiff  may  proceed  thereon  against 
the  bail  in  the  action,  by  action  of  debt,  or  scire  facias :  And  the  pro- 
ceeding may  be  commenced  on  the  return  day,  or,  by  original,  on  the 
quarto  die  p>ost  of  the  return,  of  the  capias  ad  satisfaciendum  against  the 
principal.  (^^)  In  debt,  the  plaintiff  may  bring  one  action  against  all  the 
persons  bound  in  the  recognizance,  or  several  actions  against  each  of  them : 

(/)  8  Price,  512. 

ig)  2  Salk.  602.     2  Ld.  Raym.  1177.     S.  C.  R.  E.  5  Geo.  II.  reg.  3,  a.  K.  B. 

[h)  2  Salk.  599.     R.  E.  5  Geo.  II.  reg.  3,  a,  K.  B. ;  and  see  4  Bam.  &  Aid.  538. 

{i)   13  East,  588. 

{k)  1  Barn.  &  Aid.  528;  and  see  11  East,  271.  6  Manle  &  Sel.  133.  2  Chit.  Rep.  192. 
S.  C.  2  Dowl.  &  Ryl.  869. 

(/)  5  Maule  &  Sel.  323.  2  Chit.  Rep.  102,  S.  C;  but  see  3  East,  570,  contra.  1  M'Clel. 
k  Y.  483. 

(a)  1  M'Clel.  &  Y.  483.  {hb)  Barnes,  76. 

{cc)   1  H.  Blac.  74.     Imp.  C.  P.  7  Ed.  519.  {dd)  Cas.  Pr.  C.  P.  34.     Barnes,  64. 

lee)  1  Lev.  225.     3  Bur.  1360.     1  Blac.  Rep.  393,  S.  C. 

iff)  Field  V.  Lodge,  E.  24  Geo.  III.  K.  B.     6  Durnf.  &  East,  284. 

{gg)  8  Durnf.  &  East,  628;  and  see  2  Ld.  Raym.  1567.     2  Str.  866,  S.  C. 
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But  one  scire  facias  seems  In  all  cases  to  be  sirfRcient ;  and  the  recaoTiizance 
being  joint  and  several,  it  is  holden  that  the  execution  may  be  several  though 
the  scire  facias  was  joint ;  for  the  judgment  is  not  to  recover,  but  to  have 
execution  according  to  the  recogni2ance.(/<) 

In  an  action  of  debt  upon  a  recognizance  of  bail,  the  defendant  cannot  be 
arrested,  for  the  sufficiency  (»f  the  bail  must  have  been  proved  or  admitted 
previous  to  their  being  allowed;  and  if  the  defendant  were  arrested  in  such 
an  action,  there  would  be  bail  in  infinitum.{i)  And  when  a  wnt  is  sued 
out  upon  a  recognizance  of  bail,  it  is  necessary,  that  after  the  words  '■''in  a 
plea  of  trespass,'"  there  should  be  inserted  the  following  clause,  '■''and  also 
to  a  bill  of  the  said  plaintiff,  against  the  said  defendant,  in  a  plea  of  debt 
upon  recognizance,  according  to  the  custom  of  our  court  before  us  to  be 
exhibited ;''  othenviso  the  defendant,  or  his  attorney,  ia  not  l^jund  to 
accept  a  declaration  in  debt  upon  such  recognizance.(/fc) 

We  have  already  seen,(/)  what  time  the  bail  are  allowed  to  render  their 
principal,  when  they  are  proceeded  against  in  an  action  of  debt  upon  their 
recognizance.  We  have  also  seen, (772)  that  in  an  action  of  debt  on  recogni- 
zance, when  the  proceedings  are  stayed  on  payment  of  debt  and  costs, 
the  bail  must  pay  the  costs  in  that,  as  well  as  the  debt  and  costs 
in  the  *original  action,  though  they  apply  within  the  time  allowed  [*1100  7 
them  for  surrendering  the  principal :  And  on  that  account,  it  is 
in  general  more  advisable  to  proceed  against  the  bail,  by  action  of  debt  on 
the  recognizance,  than  by  scire  facias,  wherein  no  costs  are  allowed,  unless 
they  appear  and  plead,  or  join  in  dcmurrer.(a)  There  is  also  a  farther 
reason  for  proceeding  by  action  of  debt  on  the  recognizance,  namely,  that 
in  such  an  action,  the  plaintiff  may  recover  damages  for  the  detention  of 
the  debt,  which  he  cannot  do  in  scire  facias. (b)  But  as  a  copy  of  the  pro- 
cess must  be  served  in  debt,  if  the  bail  be  out  of  the  way,  or  the  plaintiff 
do  not  mean  to  give  them  notice,  he  must  proceed  by  scire  facias  on  the 
recognizance. 

A  scire  facias  against  the  bail  to  the  action,  issues  out  of  the  court  in 
which  the  action  was  depending;  and  begins  by  stating  the  recognizance, 
after  which  the  judgment  is  set  forth,  prout  patet  per  ?-ecorduni :  And  on  a 
recognizance  of  bail,  taken  in  an  action  by  original,  there  is  no  incongruity 
in  stating,  that  the  recognizance  was  taken  in  an  action  "  then  lately  com- 
menced, and  depending  in  the  King's  Bench;"  for  the  action  may  be  said 
to  commence  in  this  court,  when  its  jurisdiction  attaches  upon  the  original 
writ  sued  out  of  Chancery.(c')  The  wnt,  which  is  issued  on  a  proper  pra'- 
cipe,{d)  then  states,  that  the  principal  has  not  paid  the  debt  or  damages 
recovered,  nor  rendered  himself  to  the  prison  of  the  marshal,  or  warden  ■,{e) 
and  in  the  King's  Bench,  it  concludes,  by  rccjuiring  the  sheriff  to  make 
known  to  the  bail,  that  they  be  before  the  king  at  Westminster,  on  a  day 
certain,  (by  bill,  or  by  original  on  a  general  return  day,  wheresoever,  &c.) 
to  show  if  they  have  or  know  of  any  thing  to  say  for  themselves,  why  the 
plaintiff  ought  not  to  have  his  execution  against  them,  for  the  debt  or 
damages  aforesaid,  (by  bill,  or  by  original  for  the  sum  acknowledged,) 


(A)  Bac.  Abr.  tit.  Execution,  O.  1  Lev.  225.     1  Sid.  339,  S.  C.  {i)  Ante,  \'^. 

(A:)  R.  E.  15Geo.  11.  r^y.  1,K.  B.    Ante,\bO,b\.    Cas.  Pr.  C.  IM8.    Imp.  C.  P.  1  Ed.  511. 

\l)  Ante,  283,  4.  (w,)  Ante,  542. 

(a)  Stftt.  8  &  9  W.  III.  c.  11,  g  3.    3  Bos.  k  Pul.  14. 

(6)   2  Bar.  1701.  (c)   14  East,  53D. 

(^)  Append.  Chap.  XLIII.  5  7.  (c)  2  Salk.  439.    4  Salk.  320.    2  Ld.  Raym.  804,  S.  C. 


1100 


OF  SCIRE  FACIAS. 


according  to  the  force,  form  and  effect  of  the  recognizance,  if  it  shall  seem 
expedient  for  him  so  to  do ;  and  further,(/)  &c.  In  the  Common  Pleas, 
the  bail  are  required,  by  the  writ,  to  be  before  the  king's  justices  at  West- 
minste)',  on  a  general  return  day,  to  show,  &c.  why  the  penalty  of  the 
recognizance  should  not  be  made  of  each  of  their  lands  and  chattels,((/)  &c. 
On  a  recognizance  of  bail,  the  scire  facias  against  the  principal  is  in  Jidc 
parte,  or  that  he  do  and  receive  Avhat  the  court  shall  consider  of  him  in  this 
behalf;  but  against  the  bail  it  is  in  ed  par'te,  or  that  they  do  and  receive 
what  the  court  shall  consider  of  them  in  that  behalf. (7i)  And  where  a  scire 
facias  was  brought  against  three  persons  as  bail,  upon  a  recognizance 
acknowledged  by  them  and  the  principal  jointly,  the  writ  abated;  because 

this  being  founded  on  a  record,  the  plaintiff  ought  to  set  forth  the 
£*1101]  cause  of  the  variance  from  the  record,  as  that  one  *was  dead:(a) 

But  if  an  action  be  brought  upon  a  joint  bond  against  three  only, 
when  there  are  four  or  five  obligors,  there  the  defendant  ought  to  show  that 
it  was  made  by  them  and  others  in  full  life,  not  named  in  the  writ ;  for 
otherwise  the  court  will  not  intend  that  the  bond  was  sealed  by  all  of  them.(5) 
In  scire  facias  to  have  execution  for  the  damages  and  costs  recovered 
against  I.  B.  upon  a  recognizance  of  bail,  conditioned  in  case  the  said  I.  B. 
and  Gr.  K.  should  be  condemned,  that  I.  B.  and  G.  K.  should  pay,  &c.  or 
render  themselves,  the  plaintiffs  allege  that  I.  B.  and  G.  K.  have  not  paid, 
&c.  or  rendered  themselves,  according  to  the  form  and  effect  of  the  recog- 
nizance ;  the  court  of  King's  Bench  held,  on  special  demurrer,  that  the 
breach  was  ill-assigned :  for  non  constat  but  that  I.  B.  who  was  alone 
condemned,  has  paid  or  rendered. (c) 

By  the  recognizance  of  bail  in  e^Tor  which  will  be  more  fully  treated  of 
in  the  next  chapter,  the  plaintiff  or  plaintiffs  in  the  writ  of  error  become 
bound,  with  two  sufficient  sureties,  in  double  the  sum  adjudged  to  be  recov- 
ered by  the  former  judgment,  to  prosecute  the  writ  of  error  with  effect, 
and  also  to  satisfy  and  pay,  if  the  judgment  be  affirmed,  as  well  the  debt 
or  damages  and  costs  adjudged  upon  the  former  judgment,  as  also  all  costs 
and  damages  to  be  awarded  for  the  delay  of  execution.  (f?cZ)  Therefore,  if  the 
writ  of  error  be  non-prossed  or  discontinued,  or  the  judgment  affirmed,  the 
defendant  in  error  may  proceed  against  the  bail  upon  their  recognizance,  by 
action  of  debt  or  scire  facias  at  his  election  :  and  as  a  render  in  this  case 
will  not  excuse  the  bail,(e)  there  is  no  occasion  to  sue  out  a  capias  ad  satis- 
faciendum, in  order  to  proceed  against  them. 

The  scire  facias  against  bail  in  error  should  be  brought  in  the  same  court 
where  the  recognizance  was  taken,  unless  it  was  taken  in  the  Common 
Pleas,  and  then  the  scire  facias  may  be  brought  either  in  that  court,  or  in 

(/)  Append.  Chap.  XLIII.  §  8,  9,  12,  13. 

(ff)  Id.  g  10,  14.  And  for  the  form  of  a  scire  facias  against  bail  in  the  Exchequer,  see  id. 
§  15,  and  against  bail  in  the  palace  court  of  Westminster,  on  the  removal  of  a  cause  iinder 
I5L  by  haBea-s  corpus,  into  the  King's  Bench,  id.  §  16. 

(h)  1  Ld.  Raym.  393.     2  Salk.  599,  S.  C;  but  see  1  Ld.  Raym.  532,  semb.  contra. 

(a)  Aleyn,  21. 

(6)  Id.  ibid.  And  see  further,  as  to  the  scire  facias  against  bail  to  the  action.  2  Wms. 
Saund.  5  Ed.  71,  c.  to  72,  a.     Petersd.  Part  I.  Chap.  XIII. 

(c)  4  Maule  &  Sel.  83;  and  see  2  Moore,  QQ.     8  Taunt.  iTl,  S.  C. 

{dd)  Stat.  3  Jac.  I.  c.  8.  13  Car.  II.  stat.  2,  c.  2,  g  9.  16  &  17  Car.  II.  c.  8,  I  3,  19  Geo. 
III.  c.  70,  §  5 ;  and  see  Append.  Chap.  XLIII.  |  17,  18,  19,  58.    Chap.  XLIV.  §  34,  &c. 

(c)  R.  M.  5  W.  &  M.  {b).  K.  B.  And  see  further,  as  to  the  liability  and  discharge  of  bail 
in  error,  Petersd.  Part  II.  Chap.  III. 
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the  King's  Bench,  to  -which  the  record  is  supposed  to  be  removed. (/) 
This  writ  is  made  out  by  the  clerk  of  the  errors  {{g)  and,  on  a  recognizance 
taken  in  the  King's  Bench,  it  recites  not  only  the  recognizance,  but  the 
condition  of  it,  and  the  affirmance  of  the  judgment,(/t)  &c.,  but  on  a  recog- 
nizance taken  in  the  Common  Pleas,  the  scire  facias  merely  states  the 
recogiii/ance,  and  the  non-payment  of  the  sum  acknowleged  to  be  due  ;(t) 
for  in  that  court,  the  condition  of  the  recognizance  in  error  is  not  incorpo- 
rated, as  it  is  in  a  recognizance  of  bail  on  a  capias  ad  rcHpondendum^  but 
is  subscribed  byway  of  defeazancc:  so  that  the  recognizance 
and  *condition  are  two  distinct  records  :{a)  And  besides,  if  the  [  *1102  ] 
condition  were  stated,  it  would  be  necessary  to  state  also  the 
affirmance  of  the  judgment,  which  might  occasion  difficulty,  if  the  bail  were 
to  appear,  and  plead  nid  ticl  record  of  the  judgment  of  affirmance,  which 
remains  in  the  King's  Bench.(/>) 


A  scire  facias  upon  a  judgment  is  either  by  or  against  the  same  or 
different  parties.  As  between  the  same  parties,  it  will  be  proper  to  treat 
of  a  scire  facias,  in  the  following  cases :  first,  after  a  gear  and  a  day  ; 
secondly,  after  a  writ  of  error  brought  in  the  King's  Bench  to  compel  the 
plaintiff'  in  error  to  assign  errors  ;  thirdly,  when  judgment  is  given  in  coven- 
ant or  annuity,  or  in  debt  on  bond  conditioned  for  the  payment  of  an 
annuity,  or  of  money  by  instalments,  or  for  the  performance  of  covenants, 
and  damages  arise,  or  money  becomes  payable,  on  the  same  security,  after 
the  judgment;  and  fourthly,  when  the  debt  or  damages  recovered  are  to 
be  levied  out  of  the  future  effects  of  a  bankrupt,  or  insolvent  debtor,  or, 
in  the  case  of  an  executor  or  administrator,  de  bonis  projjriis.  And  first, 
of  the  scire  facias  after  a  year  and  a  day. 

At  common  law,  in  7'eal  actions,  when  land  was  recovered,  the  demand- 
ant after  the  year,  might  have  taken  out  a  scire  facias  to  revive  the  judg- 
ment ;  because  the  judgment  being  particular  quoad  the  land,  with  a  cer- 
tain description,  the  law  rei^uired  that  the  execution  of  that  judgment 
should  be  entered  upon  the  roll,  that  it  might  be  seen,  whether  execution 
was  delivered  of  the  same  thing  of  which  judgment  was  given:  and  there- 
fore, if  there  was  no  execution  appearing  on  the  roll,  a  scire  facias  issued, 
to  show  cause  why  execution  should  not  be  awarded  :(c)  Besides,  in  real 
actions,  if  execution  was  not  sued  within  the  year,  a  scire  facias  lay  for  the 
land  ;  because  no  other  advantage  could  be  taken  of  the  judgment,  as  an 
action  of  debt  could  not  be  maintained  thereon. ((/) 

But  if  the  plaintiff,  after  he  had  obtained  judgment  in  a  jyersonal  action, 
had  lain  by,  and  taken  no  process  of  execution  within  the  year,  he  was  put 
to  a  new  original  upon  his  judgment,  and  no  scire  facias  was  issuable; 
because  there  was  not  a  judgment  for  any  particular  thing  in  the  personal 
action,  with  which  the  execution  could  be  compared  :  Therefore,  after  a 
reasonable  time,  which  was  a  year  and  day,  it  was  presumed  to  be  executed, 

(/)  Lil.  Ent.  643.     3  Mod.  251.     1  Wils.  98.  (s)  Barnes,  93. 

(A)  Append.  Chap.  XLIII.  §  18.  (i)  Jd.  I  17. 

fn)   BiiUK'?,  !t3,  339. 

(b)  See  furtlicr,  as  to  the  scire  facias  against  bail  iu  error,  2  Wms.  Saund.  5  Ed.  72,  b. 
Tetersd.  Part  II.  Chap.  IV. 

(r)  IJac.  Ahr.  tit.  Execution,  H.  (<f)  3  Salk.  321. 
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and  the  law  allovred  him  no  scire  facias,  to  show  cause  why  there  should 
not  be  execution ;  but  if  the  party  had  exceeded  his  time,  he  was  put  to 
his  action  on  the  judgment,  and  the  defendant  was  obliged  to  show  how 
the  debt,  of  which  the  judgment  was  evidence,  was  discharged. (e) 

To  remedy  this,  and  make  the  modes  of  proceeding  more  uniform  in 

both  actions,  the  statute  of  Westm.  2,  (13  Edw.  I.)  stat.  1,  c.  45, 
[  *1103  ]  gave  a  ^scire  facias  to  the  plaintiff  in  a  personal  action  to  revive 

the  judgment,  when  he  had  omitted  to  sue  execution  within  the 
year  after  judgment  was  obtained. (flf)  The  words  of  the  act  are,  "  that 
those  things  which  are  found  enrolled  before  them  that  have  the  record,  or 
contained  in  fines,  whether  they  be  contracts,  covenants,  obligations,  ser- 
vices or  customs,  recognizances,  or  other  things  whatsoever  enrolled,  to 
which  the  king's  court  may  lawfully  give  effect,  from  henceforth  shall  have 
such  force,  that  hereafter  it  shall  not  be  necessary  to  implead  upon  them : 
But  when  the  plamtiff  comes  to  the  king's  court,  if  the  recognizance  or  fine 
levied  be  recent,  that  is  to  say,  levied  within  the  year,  he  shall  forthwith 
have  a  writ  of  execution  of  the  same  recognizance.  And  if  perchance  the 
recognizance  were  made,  or  fine  levied  of  a  longer  time  past,  the  sheriff 
shall  be  commanded,  that  he  make  known  to  the  party  of  whom  the  com- 
plaint is  made,  that  he  be  before  the  justices  at  a  certain  day,  to  show  if 
he  has  anything  to  say,  why  such  matters  enrolled,  or  contained  in  the 
fine,  ought  not  to  be  executed  :  And  if  he  do  not  come  at  the  day,  or  come 
and  can  say  nothing  why  execution  ought  not  to  be  made,  the  sheriff  shall 
be  commanded  to  cause  the  thing  enrolled,  or  contained  in  the  fine  to  be 
executed."  But  notwithstanding  this  statute,  the  plaintiff  may  still  pro- 
ceed, if  he  think  proper,  by  action  of  debt  on  the  judgment. 

The  reason  why  the  plaintiff  is  put  to  his  scire  facias  after  the  year  is, 
because  when  he  lies  by  so  long  after  judgment,  it  shall  be  presumed  that 
he  hath  released  the  execution ;  and  therefore  the  defendant  shall  not  be 
disturbed,  without  being  called  upon,  and  having  an  opportunity  in  court  of 
pleading  the  release,  or  showing  cause,  if  he  can ;  why  the  execution  should 
not  go  '.(h)  And  it  is  said,  that  if  the  plaintiff  delay  executing  a  writ  of  in- 
quiry till  a  year  after  interlocutory  judgment,  he  cannot  do  it  after,  without 
a  scire  facias. (e)  The  year  must  be  computed  from  the  day  of  signing  judg- 
ment ;((i)  and  the  year  depending  upon  the  statute  13  Edw.  I.  c.  45,  the 
words  of  which  are  '•'■  infra  annum,'"  is  to  be  reckoned  by  calendar  months, 
and  not  by  terms.(ge)  And  if  the  plaintiff  sue  a  scire  facias  within  a  year 
after  the  judgment,  he  cannot  afterwards  have  a  capias  ad  satisfaciendum 
within  the  year,  till  he  hath  a  new  judgment  in  the  scire  facias.{f) 

The  general  rule,  however,  that  the  plaintiff  cannot  take  out  execution 
after  the  year,  without  a  scire  facias,  must  be  understood  with  the  follow- 
ing restrictions.  When  a  fieri  facias  or  capias  ad  satisfaciendum  is  taken 
out  within  the  year,  and  not  executed,  a  new  writ  of  execution  may  be 

sued  out  at  any  time  afterwards,  without  a  scire  facias  ;  provided 
[*11043  the  *first  writ  be  returned  and  filed,(aa)  and  continuances  enter- 
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Bac.  Abr.  tit.  Execution,  H.;  but  see  2  Salk.  COO.     7  Mod.  64.     2  Ld.  Raym.  806,  S.  C. 
)  Bac.  Abr.  tit.  JExecution,  H.  (b)  2  Inst.  470. 

(c)  12  Mod.  500.     Sed  qucere,  whether  a  term's  notice  is  not  in  this  case  sufScient?  Ante, 
7.     R.  M.  1654,  §  21,  (c).     C.  P. ;  and  see  6  Moore,  517. 

(d)  Barnes,  197. 

(ee)  1  Str.  301  ;  and  see  6  Mod.  14.     1  Chit.  Rep.  669,  (a).  (f)   1  Rol.  Abr.  900. 

(aa)  2  WUs.  82.     Barnes,  213,  S.  C. 
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ed  from  the  time  of  issuing  it  ;(A)  wliicli  continuances  may  be  entered 
after  the  issuing  of  the  second  writ,  unless  a  rule  be  made  upon  motion, 
for  the  proceedings  to  remain  in  statu  quo.  And  formerly,  if  judgment 
had  been  given,  and  no  execution  sued  out  within  the  year,  yet  the  plain- 
tiflf  might  afterwards  have  entered  an  award  of  an  ch'nit  on  the  roll  of  the 
judgment,  as  of  the  same  term  with  the  judgment,  and  thence  continued  it 
down  by  viccomes  non  misit  breve  :  And  though  the  court  at  first  inclined 
to  think,  that  an  chr/it  ought  to  be  actually  taken  out  within  the  year,  yet 
being  informed  by  the  clerks  of  the  court,  that  it  had  been  the  practice 
for  many  years  to  make  such  an  entry,  &c.  it  was  said  to  be  the  law  of  the 
court,  and  they  ordered  the  execution  to  stand.(c)  But  in  a  late  case,(J) 
the  court  of  King's  Bench  was  of  opinion,  that  there  was  no  reason  to  dis- 
tinguish between  an  elegit  and  other  executions :  and  therefore,  Avherc  an 
eh'ffit  had  been  issued  after  a  year,  without  a  scire  facias,  or  any  previous 
writ  sued  out  within  the  year,  to  warrant  it,  the  court  set  it  aside  for  irre- 
gularity ;  although  the  award  of  an  elegit  had  been  entered  on  the  roll, 
with  continuances,  after  the  rule  was  moved  for. 

If  the  plaintiff  have  judgment  Avith  a  cesset  ezecutio,  or  stay  of  execution, 
for  a  year,  he  may,  after  the  year,  take  out  execution  Avithout  a  scire 
facias  ;{e)  because  the  delay  is  by  consent  of  parties,  and  in  favour  of  the 
defendant ;  and  the  indulgence  of  the  plaintiff  ought  not  to  be  turned  to 
his  prejudice  :  But  if  the  plaintiff  do  not  take  out  execution  within  a  year 
after  the  cesset  executio  is  determined,  he  must  sue  out  a  scire  facias.{f) 
It  is  usual  to  insert  a  clause  in  annuity  deeds,  &c.  that  when  execution  is 
not  taken  out  within  a  year,  it  shall  not  be  necessary  to  revive  the  judg- 
ment by  a  scire  facias  ;  and  it  seems  that  the  court  will  give  effect  to  this 
clause,  by  permitting  execution  to  be  taken  out  accordingly. (,^) 

So,  if  the  defendant  bring  a  writ  of  error,  and  thereby  hinder  the  plain- 
tiff from  taking  out  execution  within  the  year,  and  the  judgment  be  affirmed, 
the  plaintiff  in  error  nonsuited,  or  the  writ  of  error  abated  or  discontinued, 
the  defendant  in  error  may  proceed  to  execution  after  the  year  without  a 
scire  facias  ;[h)  because  the  writ  of  error  was  supersedeas  to  the  execution, 
and  the  defendant  in  error  must  wait  till  it  be  determined.  It  has  even 
been  holden,  in  one  case,(z)  that  if  a  writ  of  error  be  brought  after  the 
year  is  lapsed,  and  thereupon  the  former  judgment  is  affirmed,  such  affirm- 
ance will  revive  the  former  judgment,  and  enable  the  party  to  take  out 
execution  without  a  scire  facias :  But  from  this  case  it  seems, 
♦that  if  the  plaintiff  in  error  be  nonsuited,  or  the  writ  of  error  [  *1105  ] 
discontinued,  there  can  be  no  execution  of  the  former  judgment, 
without  a  scire  facias. 

It  was  formerly  holden,  that  if  the  plaintiff  were  restrained  Ijy  injunc- 
tion out  of  Chancery  for  a  year,  he  could  not  take  out  execution  afterwards, 

(b)  Co.  Lit.  290,  b.  2  Inst.  471.  2  Leon.  77,  8.  1  SiJ.  59.  1  Keb.  159,  S.  C.  Garth. 
283.     Comb.  232,  S.  C.     3  Salk.  321.     1  Str.  100. 

(c)  Garth.  283.     Gomb.  232,  S.  C. 

(d)  Puiland  V.  Futlaml  .j-  another,  E.     57  Geo.  IIL  K.  B.     2  Chit.  Rep.  384,  S.  C. 

(e)  6  Mod.  288.     1  Salk.  322,  S.  G. 
(/)  2  Cromp.  3  Ed.  9C. 

Iff)  2  Smith  R.  66.  Lee's  Prac.  Die.  2  Ed.  1228,  9.  2  Barn.  &  Cres.  242.  3  Dowl.  & 
RyL  G03,  S.  C. 

(h)  2  Inst.  471.  5  Go.  88.  Gro.  Eliz.  416.  Garth.  237.  6  Mod.  288.  1  Salk.  322,  S. 
G.     1  Salk.  321. 

(i)  1  Rol.  Rep.  104.     Gro.  Jac.  364,  S.  0. 
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without  a  scire  facias  ;{a)  because  the  courts  of  law  do  not  take  notice  of 
Chancery  injunctions,(6)  as  they  do  of  writs  of  error  :  besides,  it  might  be 
no  breach  of  the  injunction,  to  take  out  execution  within  the  year,  and 
continue  it  down  by  viceomes  7ion  misit  breve,  which  cannot  de  done  in  the 
case  of  a  writ  of  error.  But  in  a  modern  case,(c)  where  it  appeared  that 
the  whole  delay  had  arisen  on  the  part  of  the  defendant,  by  bills  in  Chan- 
cery for  injunctions,  and  by  obtaining  time  for  payment,  &c.  the  court  of 
King's  Bench  Avere  unanimous  that  this  rule,  of  reviving  a  judgment  above 
a  year  old  by  scire  facias  before  execution,  which  Avas  intended  to  prevent 
a  surprise  upon  the  defendant,  ought  not  to  be  taken  advantage  of  by  one, 
who  was  so  far  from  being  surprised  by  the  delay,  that  he  himself  had 
been  trying  all  manner  of  methods,  whereby  he  might  delay  the  plaintiff; 
and  therefore  they  discharged  the  rule  for  setting  aside  the  execution  with 
costs. 

The  scire  facias  upon  a  judgment  must  be  sued  out  of  the  same  court 
where  the  judgment  was  given,  if  the  record  remains  there  ;{d)  or  if  it  has 
been  removed,  out  of  the  court  where  the  record  is.  [a]  If  the  j^idgment 
be  under  seven  years  old,  the  plaintiff  may,  in  either  court,  sue  out  a  scire 
facias,  as  a  matter  of  course,  on  a  proper  j>r«^ci'jwe,(e)  without  any  rule  or 
motion :  If  it  be  above  seven  years,  but  under  ten,  he  cannot  have  a  scire 
facias,  without  a  side-bar  or  treasury  rule.(/)  Formerly,  if  the  judgment 
had  been  above  ten  years  old,  there  must  have  been  a  motion  to  the  court, 
in  the  King's  Bench,(^)  supported  by  an  afl&davit  of  the  debt  being  due, 
the  judgment  unsatisfied,  and  the  defendant  living  ;(7i)  upon  which  the  rule 
was  absolute  in  the  first  instance,  unless  the  judgment  were  of  more  than 
twenty  years  standing,  and  then  there  must  have  been  a  rule  to  show 
cause.  But  now,  if  the  judgment  be  above  ten  and  under  ^/i^eew  years  old, 
the  rule  is  absolute  in  the  first  instance,  on  an  alfidavit  of  the  debt  being 
due,  &c. ;  and  may  be  drawn  up  on  a  motion  paper  signed  by  counsel.  If  it 
be  ahoYQ  fifteen  years  old,  there  must  be  a  rule  to  show  cause.(z)  In  the 
Common  Pleas,  where  the  judgment  is  more  than  te7i  years  old,  the  court 
must  be  moved  in  term  time,  for  leave  to  issue  a  scire  facias  to  revive  it ; 
and  will  order  that  no  execution  be  taken  out  thereon,  without  a 
[  *1106  ]  return  of  "^scire  feci,  or  an  afiidavit  of  personal  notice  to  the  de- 
fendant :(aa)  Therefore,  where  a  writ  of  scire  facias  was  issued 
more  than  ten  years  after  the  judgment,  on  a  motion  paper  signed  by  a 
Serjeant  in  vacation,  and  the  defendant  had  no  personal  notice  of  the  pro- 
ceeding, the  court  set  aside  the  judgment  signed  thereon  for  irregular- 
ity :(JJ)  And  if  the  judgment  be  above  twenty  years  old,  there  must  be  a 
rule  to  show  cause.(cc) 

(a)  6  Mod.  288.     1  Salk.  322,  S.  C.     1  Str.  301,  S.  P.  {b)   1  Salk.  257. 

(c)  2  Bur.  660;  and  see  6  Moore,  517. 

{d)  Com.  Dig.  tit.  Pleader,  3  L.  3.  (e)  Append.  Chap.  XLIIF.  §  61. 

(/)  2  Salk.  598.     Sty.  P.  R.  575.     Ed.  1707.     Ante,  484.     Append.  Chap.  XLIII.  ^  59. 

{g)  Id.  ibid.     2  Lil.  P.  R.  499.     Ed.  1719.     1  Inst.  Cler.  152. 

(A)  Imp.  K.  B.  10  Ed.  453.     2  Sel.  Pr.  2  Ed.  196. 

{i)  Imp.  K.  B.  10  Ed.  453.  Blah(ly\.  Vincent,  T.  35  Geo.  III.  Waters  \.  Hales,  E.  37 
Geo.  III.  K.  B.  2  Barn.  &  Aid.  773.  1  Chit.  Rep.  535,  S.  C.  1  Dowl.  &  Ryl.  181.  Ante, 
485.     Id.  {m).  486. 

[aa')   2  Bhxc.  Rep.  1140.     Append.  Chap.  XLIII.  §  60. 

{bb)  3  Moore,  757.     1  Brod.  &  Bing.  381,  S.  C. 

[cc)  2  Sel.  Pr.  2  Ed.  196 ;  and  see  2  Blac.  Rep.  995. 


[a]  See  note  [a].     Ante,  p.  1090. 
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A  scire  facias  upon  a  judj^ment,  after  a  year  and  a  day,  states  tlic  judg- 
ment recovcreil  by  the  plaintiff;  -vvhicli  diflers  according  to  the  nature  of  the 
action,  and  the  court  in  which  it  was  obtained:  And  when  a  scire  facias  is 
brouglit  on  a  judgment,  in  the  King's  Bench,  the  phxiutifTmust  show  where 
the  court  of  King's  Bench  was  holden,  because  that  court  is  ambuhitory: 
But  if  it  be  brought  upon  a  judgment  in  the  Common  Pleas,  it  is  otherwise; 
because  that  court  is  confined  to  a  certain  place. (f?)  It  then  states,  that 
although  judgment  be  thereupon  given,  yet  execution  of  the  debt  or  damages 
still  remains  to  be  made ;  and  commands  the  sheriff,  to  make  known  to  the 
defendant,  that  he  be  in  court  at  the  return  day,  to  show  why  the  jjlaintifF 
ought  not  to  have  execution  against  him  for  the  debt  or  damages,  according 
to  the  form  and  effect  of  the  recovery,  &c.(6')  This  being  a  judicial  writ, 
must  pursue  the  nature  of  the  judgment :  therefore,  if  a  joint  judgment  be 
obtained  against  two,  the  s«Vtf/«c/as  must  be  against  both  :(/)[a]  And 
in  setting  out  the  judgment,  if  there  be  a  material  variance,  it  will  be  fatal, 
on  nul  tiel  record. 

When  a  scire  facias  is  brought  in  the  King's  Bench,  upon  a  judgment  of 
an  inferior  court,  it  must  appear  in  the  writ  itself,  how  the  judgment  came 
into  the  King's  Bench,  whether  by  certiorari  or  by  writ  of  error,  because 
the  execution  is  dififerent  ',{g)  for  if  it  came  by  certiorari,  the  scire  facias, 
we  have  seen,(7/)  ought  to  show  the  particular  limits  of  the  inferior  jurisdic- 
tion, and  pray  execution  within  those  limits:  But  if  the  judgment  be 
removed  into  the  King's  Bench  by  Avrit  of  error,  and  affirmed,  the  party 
may  have  execution  in  any  part  of  England  ;  for  by  the  affirmance,  it  is 
become  the  judgment  of  the  King's  Bench.(/) 

After  the  judgment  has  been  once  revived  by  scire  facias,  if  the  plaintifiF 
do  not  take  out  execution  within  a  year,(^)  or  the  defendant  die  before 
execution, (?)  the  plaintiff"  cannot  afterwards  take  it  out,  without  a  new  scire 
facias,  or  action  on  the  judgment :  but  he  may  have  a  new  writ  without 
motion,  for  the  judgment  was  revived  before. (w?) 

"^Secondly :  As  the  parties,  in  the  King's  Bench,  have  no  day  in 
court  given  to  either  of  them,  on  the  removal  of  the  record  by  [  *1107  ] 
writ  of  error,  the  defendant  in  error  hath  no  other  way  of  compel- 
ling the  plaintiff  to  assign  his  errors,  than  by  suing  out  a  writ  of  scire  facias 

{d)  3  Salk.  321.  {t)  Append.  Chap.  XLIII.  |  62,  &c. 

(/)  2  Salk.  598.     Carth.  105,  S.  C. 

\g)  3  Sulk.  320.  1  Ld.  Raym.  216,  S.  C;  but  see  the  statutes  19  Geo.  III.  c.  70,  §  4,  and 
33  Geo.  III.  c.  68,  I  1.     Ante,  401,  995.  (/()  Ante,  400,  401. 

(»■)  Append.  Chap.  XLIII.  g  79,  &c.  1  Ld.  Raym.  216.  3  Salk.  320,  S.  C. ;  and  see  3 
Durnf.  &  East,  657.  {k)  2  Crorap.  3  Ed.  97.  (/)  2  Salk.  598. 

(;«)  Id.  ibid.  And  see  further,  as  to  the  scire  facias  on  a  judgment,  after  a  year  and  a 
day,  2  Wms.  Saund.  5  Ed.  6,  (1). 

[a]  All  the  defendants  in  a  judgment  must  be  joined  in  a  scire  facias  to  revive  it,  and  a 
discontinuance  as  to  one,  is  a  discontinuance  as  to  all.  M'Ajcc  v.  Patterson,  2  Smedes  & 
SLirsh.  503.  And  hence  a  scire  facias  to  revive  a  joint  judgment  against  two  or  more  de- 
fendants, should  pursue  the  judgment,  and  issue  against  all  the  defendants,  if  living,  or  the 
administrator  or  heirs  of  such  as  have  died,  with  the  surviving  defendants.  Murray  v. 
Baker,  5  B.  Monr.  172.  Rut  in  &  scire  facias  io  revive  a  judgment  against  the  represenUitives 
of  a  deceased  defendant,  the  surviving  defendant  must  be  made  a  party,  and  the  judgment 
in  such  case  should  be  several.  Graij  v.  McDowell,  5  Monr.  501.  A  scire  facin.s  to  liave  exe- 
cution should  issue  in  the  christian  names  as  well  as  the  surnames  of  the  plaintilV,  with  an 
averment  that  the  plaintifts  are  the  same  persons  named  as  plaintitTs  in  the  judgment,  or  it 
cannot  be  sustained.  Codding  v.  Moore,  5  Blackf.  001.  And  in  the  case  of  a  separate  fine 
against  two  persons  for  a  contempt,  a  joint  scire  facias  against  them,  to  show  cause,  &c.,  is 
not  sustainable.     Thompson  v.  The  Slate,  4  Blackf.  188, 


1107 


OF  SCIRE  FACIAS. 


quare  executionem  non,  &c. ;(«)  and  if  upon  sucli  writ,  the  plaintiff  in 
error  do  not  assign  errors,  but  suffer  judgment  to  pass  by  default  upon  scire 
feci,  or  two  nihils,  no  errors  afterwards  assigned  shall  prevent  execution. (5) 
This  writ,  and  the  proceedings  thereon,  will  be  more  fully  treated  of  in  the 
next  chnpter.(c) 

ThirdJy  ;  With  respect  to  demands  arising  after  the  judgment,  it  is  said 
to  have  been  adjudged,  that  in  covenants  perpetual,  as  to  repair,  &c.  if  they 
be  once  broken,  and  an  action  of  covenant  brought,  and  a  recovery  had 
thereon,  if  they  be  afterwards  broken,  the  plaintiff  shall  have  a  scire  facias 
upon  the  judgment,  and  need  not  bring  a  new  writ  of  covenant. (cM) 

Upon  a  writ  of  annuity,  the  old  books  differ  as  to  the  necessity  of  a  scire 
facias,  in  order  to  have  execution  for  subsequent  arrears.  In  some  books 
it  is  said,  that  if  judgment  be  given  in  a  writ  of  annuity,  the  plaintiff  shall 
have  execution,  within  a  year  after  every  day  of  payment,  by  fieri  facias 
or  elegit,  though  it  be  many  years  after  the  judgment  :{e)  but  other  books 
seem  to  hold  a  different  doctrine,  and  that  for  arrearages  incurred  after 
the  judgment,  it  is  necessary  to  have  a  scire  facias,  in  order  that  the 
defendant  may  have  an  opportunity  of  pleading  payment,  or  other  matter 
in  bar  of  execution :(/)  And  this  latter  opinion  is  in  some  measure  con- 
firmed by  the  language  of  the  judgment,  which  is  to  recover  the  annuity, 
and  arrearages  of  the  same,  as  well  before  the  bringing  of  the  action  as 
afterwards,  up  to  the  time  when  judgment  is  given  ;(^)  but  the  amount  of 
the  arrearages  subsequent  to  the  judgment  not  being  ascertained,  it  seems 
to  be  necessary  to  have  a  scire  facias,  to  warrant  an  execution. 

In  an  action  of  debt  on  bond,  conditioned  for  the  payment  of  an  annuity, 
after  judgment  had  been  once  obtained,  it  does  not  seem  to  have  been  for- 
merly necessary  to  have  a  scire  facias,  to  warrant  an  execution  for  subse- 
quent arrears  ;  but  an  execution  might  have  been  sued  out  for  such  arrears, 
without  a  scire  facias,  at  anytime  within  a  year  after  they  were  incurred; 
or  even  afterwards,  if  a  writ  of  execution  had  been  previously  taken  out  and 
returned,  and  was  properly  continued  down.(7i)  Under  such  an  execution, 
however,  the  plaintiff  was  not  allowed  to  levy  the  whole  penalty,  but  only  the 
arrears ;  and  therefore,  where  he  levied  the  whole  penalty,  the  court  of  Com- 
mon Pleas  made  a  rule  upon  him  to  refund  the  overplus,  beyond 
[  *1108]  what  would  satisfy  the  arrears,  and  that  judgment  should  *stand 
as  a  security,  with  liberty  to  take  out  execution  as  future  arrears 
should  arise.(«a)  And  if  judgment  be  entered  up  for  the  penalty  of  a  bond, 
given  to  secure  an  annuity,  and  the  defendant  taken  in  execution  thereon, 
when  the  warrant  of  attorney,  under  which  such  judgment  was  entered  up, 
only  authorized  the  taking  out  execution  for  the  arrears,  the  court,  we 
have  seen, (6^)  will  set  aside  the  execution  in  toto,  and  not  merely  charge 
the  defendant  ^jro  tanto.{cc)  So,  in  an  action  of  debt  on  bond,  conditioned 
for  the  payment  of  money  by  instalments,  where  the  proceedings  were 

(a)  Godb.  68.     2  Leon.  107.     Append.  Chap.  XLIII.  |  76,  7.  (b)  Carth.  40,  41. 

(c)  For  the  form  of  a  scire  facius  to  disprove  a  debt  in  the  major's  court  of  London,  after 
judgment  and  execution  on  a  foreign  attachment,  see  Append.  Chap.  XLIII.  §  83. 

{dd)  Cro.  Eliz.  3  ;  but  see  3  Leon.  51. 

{e)  21  Ediv.  III.  22.     2  Inst.  471.     1  Rol.  Abr.  900.     2  Blac.  Rep.  844. 

if)  11  Hen.  IV.  34.  Bro.  Abr.  tit.  Annuity,  pi.  17,  tit.  Scire  facias,  pi.  75.  Co.  Lit.  145. 
2  Co.  37.     6  Co.  45.     Jenk.  51,  2.     1  Rol.  Abr.  229.     1  Salk.  258.     2  Salk.  600. 

iff)  Co.  Ent.  50.     Cro.  Car.  436.     Ante,  879,  931. 

(h)  2  Blac.  Rep.  843 ;  and  see  I  H.  Blac.  297. 

[aa]  2  Blac.  Rep.  UlL  {bh)  Ante,  997.  {cc)  16  East,  163. 
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stayed  on  payment  of  one  or  more  of  the  instalments,  and  jud;j;mcnt  entered 
as  a  security  for  the  remainder,  with  a  stay  of  execution  till  they  should 
become  due,  it  does  not  seem  to  have  been  formerly  necessary  for  the  plain- 
tiif  to  sue  out  a  scire  facias,  for  the  recovery  of  subsequent  instalments,  if 
execution  was  taken  out  within  a  year  after  each  default. (r7)  But  now,  as  a 
bond  conditioned  for  the  payment  of  an  annuitij,  or  of  money  by  instal- 
ments, is  holden  to  be  within  the  statute  8  &  9  W.  III.  c.  11,  §  8,(ee)  it 
seems  necessary  to  proceed  by  scire  facias  on  that  statute,  for  subse»[uent 
arrears,  or  instalments ;( /f )  unless  judgment  be  entered  up  en  a  warrant 
of  attorney,  which  is  not  within  the  statute. (<///) 

When  judgment  is  entered  in  an  action  of  debt  on  bond,  or  on  any  penal 
sum,  for  non-performance  of  covenants  or  agreements  in  any  indenture, 
deed  or  writing  contained,  we  may  remember,(/i/t)  that  by  the  statute  8  &  9 
W.  III.  c.  11,  §  8,  it  remains  as  a  security  to  answer  such  damages  as  shall 
or  may  be  sustained,  for  further  breach  of  any  covenant  or  covenants  in 
the  same  indenture,  deed  or  writing  contained:  and  the  statute  further 
directs,  that  "  the  plaintiff  may  have  a  scire  facias,  upon  the  said  judgment 
against  the  defendant,  or  against  his  heir,  tertenants,  executors  or  adminis- 
trators, sussresting  other  breaches  of  the  said  covenants  or  agreements, 
and  to  summon  him  or  them  respectively  to  show  cause,  why  execution 
should  not  be  had  or  aAvarded  upon  the  said  judgment  :(i)  upon  which  there 
shall  be  the  like  proceeding,  as  in  the  action  of  debt  upon  the  said  bond  or 
obligation,  for  assessing  damages  upon  trial  of  issues  joined  upon  such 
breaches,  or  inquiry  thereof  upon  a  writ  to  be  awarded  in  manner  as  there- 
in directed ;  and  that  upon  payment  or  satisfaction  of  such  future  damages, 
costs  and  charges,  all  further  proceedings  on  the  said  judgment  are  again 
to  be  stayed,  and  so  toties  quoties,  and  the  defendant,  his  body,  lands  or 
goods,  shall  be  discharged  out  of  execution."  But  where  A.  advanced  to 
B.  a  certain  sum  in  Bank  Stock,  for  which  B.  executed  a  bond  conditioned 
for  replacing  the  stock  on  a  particular  day,  and  payment  to  A.  of  all  divi- 
dends, &c.  in  the  mean  time ;  and  B.  having  made  default,  A.  recovered 
judgment,  with  damages  assessed  upon  both  breaches ;  the  court 
of  Exchequer  held,  that  a  plea  of  judgment  recovered  *was  a  [*1109] 
good  bar  to  a  scire  facias  ;  and  that  A.  was  not  entitled  to  further 
dividends,  &c.  after  verdict,  whatever  delay  there  might  have  been  in  his 
suing  out  execution. («) 

Fourthly :  With  regard  to  the  future  effects  of  bankrupts,  it  was  enacted 
by  the  statute  5  Geo.  II.  c.  30,  §  9,  that  "in  case  any  commission  of  bank- 
ruptey  should  issue  against  any  person  or  persons,  who  should  have  been 
discharged  by  virtue  of  that  act,  or  should  have  compounded  with  his,  her 
or  their  creditors,  or  delivered  to  them  his,  her  or  their  estate  or  effects, 
and  been  released  by  them,  or  been  discharged  by  any  act  for  the  relief  of 
insolvent  debtors,  then  and  in  either  of  those  cases,  the  body  and  bodies 
only  of  such  person  or  persons,  conforming  as  therein  mentioned,  should 
be  free  from  arrest  and  imprisonment,  by  virtue  of  that  act ;  but  the/uf  ?/re 
estate  and  effects  of  every  such  person  and  persons  should  remain  liable  to 

(rf)  2  Str.  814,  957.  2  Blac.  Rep.  706,  958.  Barnes,  288.  Ante,  543.  2  Wms.  Saund. 
Ed.  72,  d. 

{ee)  Ante,  584.  (/)  Append.  Chap.  XLIII.  ?  84,  8G. 

{gg)  Ante,  585.  {hh)  Ante,  583,  4 ;  and  see  2  Wnis.  Saund.  5  Ed.  72,  t. 

(i)  Append.  Chap.  XLIII.  §  85. 

(a)  M'Clel.  377.     13  Price,  715,  S.  C.     1  Man.  &  Kvl.  492.  ((7). 
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his,  her  or  their  creditors,  as  before  the  making  of  that  act :  (the  tools  of 
trade,  necessary  househokl  goods  and  furniture,  and  necessary  wearing 
apparel  of  such  bankrupt,  and  his  wife  and  children,  only  excepted,)  unless 
the  estate  of  such  person  or  persons,  against  whom  such  commission  should 
be  awarded,  should  produce,  clear  after  all  charges,  sufficient  to  pay  every 
creditor  under  the  said  commission,  fifteen  shillings  in  the  pound  for  their 
respective  debts."  On  this  statute  it  was  holden,  that  though  a  prior  com- 
mission was  superseded  by  consent,  a  second  bankruptcy  did  not  protect 
future  effects,  unless  fifteen  shillings  in  the  pound  were  paid  under  the 
second  commission  :(J)  And  a  deed  of  composition  embracing  all  the  cre- 
ditors, under  which  many  of  them  came  in,  was  considered,  in  case  of  a 
subsequent  commission  of  bankruptcy,  such  a  compounding  with  his 
creditors,  as  would,  within  the  statute  5  Geo.  II.  c.  30,  §  9,  deprive  the 
bankrupt  of  the  benefit  of  his  certificate,  to  protect  his  future  eff'ects  from 
being  liable  to  be  taken  in  execution,  although  some  of  the  creditors  did 
not  come  in  under  the  deed  of  composition. (c)  But  a  deed  of  composition 
framed  only  for  the  joint  creditors  of  several  persons,  one  of  whom  after- 
wards became  bankrupt,  was  not  deemed  such  a  compounding  with  his 
creditors,  as  would  avoid  the  effect  of  his  certificate,  or  subject  his  future 
efi'ects  to  be  taken  in  execution :  the  compositions  which  the  statute  con- 
templated, being  not  such  as  were  limited  and  extended  to  a  particular  class 
or  description  of  creditors  only,  but  such  as  were  general,  and  calculated 
to  admit  all  creditors,  of  whatever  description  they  might  be.(cZ)  And  the 
proving  of  a  debt  under  a  commission  of  bankruptcy  issued  against  a  per- 
son who  had  before  compounded  with  his  creditors,  and  whose  estate  under 
the  commission  had  not  produced,  nor  would  produce,  fifteen  shillings  in 
the  pound,  but  who,  before  he  became  bankrupt,  paid  the  creditors  with 
whom  he  compounded,  the  full  amount  of  their  debts,  was  holden  to  dis- 
charge the  bankrupt,  in  respect  of  his  future  estate  and  effects,  from  an  ac- 
tion for  the  debt  so  proved. (e) 
[  *1110  ]  *Where  the  defendant  pleaded  his  bankruptcy,  and  the  plain- 
tiff relied  on  the  defendant  having  been  a  bankrupt  before,  it  was 
deemed  sufficient  proof  of  the  first  bankruptcy,  to  produce  the  proceedings, 
and  to  show  that  the  defendant  submitted  to  that  commission,  without  prov- 
ing the  trading,  petitioning  creditor's  debt,  and  act  of  baukruptcy.(a)  To 
prove  that  the  defendant,  who  pleaded  his  bankruptcy,  had  before  been 
discharged  as  a  bankrupt,  tho  plaintiff  must  have  shown  that  the  defendant 
obtained  his  certificate  under  the  former  commission,  either  by  the  regular 
proof  of  it,  or  by  secondary  evidence,  after  a  notice  to  produce  it :  With- 
out such  notice,  the  defendant's  affidavit  of  conformity  under  the  former 
commission  was  holden  insufficient. (55)  And  the  book  kept  in  the  office  of 
the  secretary  of  bankrupts,  in  which  entries  were  made  of  the  allowance  of 
certificates,  was  not  allowed  as  secondary  6vidence.(t'c)  But  after  notice  to 
produce  the  former  certificate,  it  was  enough  if  witnesses  stated  they  were 
employed  by  the  defendant  to  solicit  that  certificate ;  and  that  looking  at 
the  entries  in  their  books,  they  had  no  doubt  it  was  allowed  by  the  Lord 
Chancellor. (cc)  And  the  certificate  under  a  second  commission  was  no  bar 
to  an  execution  against  the  bankrupt's  effects,  unless  it  appeared  affirma- 

{h)  Dong,  46.  {c)   1  JIaule  &  Sel.  182. 

{d)  15  East,  ei9. 

U)  3  Maule  &  Sel.  T8;  and  see  2  Chit.  Rep.  114.     Ante,  1010. 

(a)  3  Esp,  Rep.  195,  (bb)  4  Campb.  282.  {cc)  3  Camp.  499. 
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tlvely,  that  his  estate  had  produced,  clear  after  all  charges,  sufficient  to 
pay  every  creditor  under  the  commission  ^/ift'c/i  shillings  in  the  pound,  for 
their  respective  debts:  Evidence  that  it  Mould  probably  produce  so  much, 
was  not  sufrR'icnt.(f?(Z) 

Tht'  J2i(h/»u'nt  against  a  hankrupt,  under  the  above  circumstances,  was 
gene/'dl,  if  given  before  he  had  obtained  his  certificate  under  the  .second 
commission;  or  if  given  afterwards,  it  might  have  been  ftjjrcial,  against  his 
future  estate  and  etlects,  with  the  exceptions  in  the  statute.  On  a  general 
judgment,  the  plaintiff,  it  seems,  could  not  have  sued  out  a  special  execu- 
tion against  the  future  effects  of  the  bankrupt:  such  an  execution  not  being 
warranted  l>y  the  ju(lgmcnt.(<'(')  But  where  the  defendant,  having  given  Ji 
warrant  of  attorney  to  confess  a  judgment,  took  the  benefit  of  an  insolvent 
act,  and  then  became  bankrupt  and  obtained  his  certificate,  after  which 
the  i)laintiff  entered  up  a  ^fnt^ra/ judgment,  and  sued  out  a  general  execu- 
tion against  his  effects;  the  court  of  Common  Pleas  held  the  proceedings  to 
be  regular,  and  that  no  scire  facias  was  necessary  to  authorize  either  the 
judgment  or  execution;  no  dividend  appearing  to  have  been  made,  nor  any 
goods  taken  under  the  execution  more  than  the  plaintiff  was  entitled  to.(/) 

"When  a  writ  of  scire  facias  was  necessary,  as  where  the  judgment  had 
been  given  more  than  a  year,  and  the  defendant  in  the  meantime  bad  been 
taken  in  execution,  and  discharged  upon  obtaining  his  certificate,  the 
scire  facias  must  have  stated  the  judgment,  and  the  circumstances  which 
made  the  defendant's  future  estate  and  effects  liable  to  satisfy  it, 
*as  that  he  had  been  before  a  bankrupt,  or  had  compounded  with  [  *1111  ^ 
his  creditors,  &c. ;  and  in  particular  it  was  necessary  to  aver,  that 
the  bankrupt's  estate  had  not  y,\\{\.  fifteen  shillings  in  the  pound  under  the 
second  commission,  at  the  time  of  suing  out  the  writ :  It  then  stated,  that 
the  defendant  had  become  seized  or  possessed  of  some  estate  or  effects ;  and 
commanded  the  sheriff,  that  he  should  make  known  to  the  defendant,  to 
appear  in  court  at  the  return  day,  to  show  why  the  plaintiff  should  not  have 
execution  of  the  debt  or  damages,  to  be  levied  of  the  estate  and  effects 
whereof  the  defendant  had  become  seised  or  possessed,  since  the  obtaining 
of  his  certificate  under  the  last  commission,  except  his  tools,  kQ.{(r) 

It  should  be  observed,  however,  that  in  the  late  bankrupt  act,(^>)  by 
which  the  former  acts  were  repealed,  there  is  no  provision  made  for  any 
particular  creditors  of  the  bankrupt,  where  his  estate  does  not  produce 
sufliicicnt  to  pay  i]\cm  fifteen  shillings  in  the  pound  under  the  commission  ; 
it  being  thereby  enacted,  that  "if  any  person  who  shall  have  been  so  dis- 
charged by  such  certificate  as  therein  mentioned,  or  who  shall  have  com- 
pounded with  his  creditors,  or  who  shall  have  been  discharged  by  any  in- 
solvent act,  shall  be  or  become  banJcruj)t,  and  have  obtained,  or  shall  here- 
after obtain  such  certificate  as  aforesaid,  unless  his  estate  shall  produce 
(after  all  charges,)  sufficient  to  pay  every  creditor  under  the  coujinission 
fifteen  shillings  in  the  pound,  such  certificate  shall  t»nly  protect  his  ^)(T«o» 
iVom  arrest  and  imprisonment;  but  his  future  estate  and  effects  (except 
his  tools  of  trade,  and  necessary  household  furniture,  and  the  wearing 
apparel  of  himself,  his  wife  and  children,)  shall  vest  in  the  assignees  under 

(dd)  16  East,  225  ;  nnd  see  5  Diirnf.  k  East,  287,  1  Bo3.  &  Pul.  4G7.  3  Esp.  Rep.  191. 
Kingnford  v.  Tracn/,  \\.  43  Geo.  III.  K.  B.  (ec)  1  Durnf.  &  East.  80, 

(/)  3  Bos.  &  Pul.  IS.'i ;  and  see  2  Chit.  Rep.  114. 

ia)  Append.  Chap.  XLIII.  §  89,  90;  and  see  2  Wms.  Saund.  5  Ed.  72,/. 
(6)  6  Geo.  IV.  c.  16,  5  127;  and  see  stat.  5  Geo.  II.  c.  30,  \  9. 
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the  said  commission,  wlio  shall  he  entitled  to  seize  the  same,  in  like  manner 
as  tliey  might  have  seized  property  of  which  such  bankrupt  was  possessed 
at  the  issuing  the  commission."  So  that,  upon  a  commission  issued  since 
the  making  of  this  statute,  Xha  future  effects  of  a  bankrupt,  who  has  not 
paid  fifteen  shillings  in  the  pound  under  the  commission,  seem  to  be  no 
longer  liable  to  his  particular  creditors,  or  to  any  proceeding,  by  scire 
facias  or  otherwise,  for  the  recovery  of  their  debts ;  but  are  vested  in  the 
assignees  alone,  who  are  entitled  to  seize  the  same,  for  the  benefit  of  the 
creditors  in  general  under  the  commission.  But,  by  a  subsequent  clause 
of  the  same  statute,(c)"  nothing  therein  contained  shall  render  invalid  any 
commission  of  bankruptcy  then  subsisting,  or  which  should  be  subsisting 
at  the  time  that  act  should  take  effect,  or  any  proceedings  Avhich  may  have 
been  had  thereunder,  or  affect  or  lessen  any  right,  claim,  demand,  or 
remedy  which  any  person  then  had  thereunder,  or  upon  or  against  any 
bankrupt  against  whom  any  commission  had  or  should  have  issued,  except 
as  therein  specifically  enacted." 

It  should  also  be  observed,  that  by  another  clause  of  the  same  statute,(cZ) 
if  any  assignee  indebted  to  the  estate  of  which  he  is  assignee,  in  respect  of 

money  retained  in  his  hands,  or  employed  by  him  for  his  own 
[  *1112]  benefit,  *to  the  amount  of  lOOZ.  or  upwards,  become  bankrupt,  if 

he  shall  obtain  his  certificate,  it  shall  only  have  the  effect  of  freeing 
his  person  from  arrest  and  imprisonment ;  but  his  future  effects  (his  tools 
of  trade,  necessary  household  goods,  and  the  necessary  wearing  apparel  of 
himself,  his  wife  and  children,  excepted,)  shall  remain  liable  for  so  much 
of  his  debts,  to  the  estate  of  which  he  was  assignee,  as  shall  not  be  paid 
by  dividends  under  his  commission,  together  with  lawful  interest  for  the 
whole  debt."  By  the  Lord's  act,  (32  Geo.  II.  c.  28,  §  17,  20,)  we  may 
remember,(a)  that  "notwithstanding  any  discharge  obtained  by  virtue  of 
that  act,  for  the  person  of  any  prisoner,  the  judgment  obtained  against 
every  such  prisoner  shall  continue  and  remain  in  force,  and  execution  may 
at  any  time  be  taken  out  thereon,  against  the  lands,  tenements,  rents  or 
hereditaments,  goods  or  chattels  of  any  such  prisoner,  other  than  and  ex- 
cept the  necessary  wearing  apparel  and  bedding  for  himself  and  family, 
and  the  necessary  tools  for  the  use  of  his  trade  or  occupation,  not  exceed- 
ing 10?.  in  value  in  the  whole,  as  if  he  had  never  been  before  arrested, 
taken  in  execution,  and  released  out  of  prison."  There  is  also  a  similar 
provision  in  the  statute  48  Geo.  III.  c.  123,  for  the  discharge  of  debtors 
in  execution  for  small  debts.  And  it  has  been  determined,  that  the  effects 
acquired  by  an  insolveyit,  after  his  discharge  under  the  34  Geo.  III.  c.  69, 
are  liable  to  be  taken  in  execution  for  a  debt  due  before. (6)  But  an  exe- 
cution sued  out  against  the  goods  of  a  defendant  was  set  aside,  and  the 
money  which  had  been  levied  under  it  ordered  to  be  restored  ;  the  defend- 
ant having  been  discharged,  pending  the  action,  under  the  insolvent 
debtor's  act,  1  Geo.  IV.  c.  119, (c) 

On  a  general  judgment,  obtained  against  a  defendant  before  his  dis- 
charge under  an  insolvent  act,  no  special  execution  can  be  taken  out,  with- 

(c)  I  135.  {d)  I  105  ;  and  see  slat.  49  Geo.  III.  c.  121,  ^  6. 

(a)  Ante^  385. 

{b)  6  Durnf.  &  East,  366 ;  and  see  8  East,  55,  stat.  44  Geo.  III.  c.  108,  §  63.  51  Geo.  III. 
c.  125,  §  60.  54  Geo.  III.  c.  28,  §  59.  1  Geo.  IV.  c.  119,  §  29,  30.  7  Geo.  IV.  c.  57,  §  58, 
9.     Ante,  388. 

(c)  8  Price,  607.  and  see  stat.  7  Geo.  IV.  c.  57,  §  60,  61. 
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out  first  suing  out  a  scire  facias.{d)  And  where  .a  warrant  of  attorney 
was  given  before  the  passing  of  an  insolvent  act,  of  which  the  defendant 
was  entitled  to  take  advantage  by  pleading  in  discharge  of  his  person,  &c., 
it  was  holden,  that  a  (/e?it'ra?  judgment  signed  by  virtue  of  such  a  warrant 
of  attorney,  after  the  defendant's  discharge,  Av<mld  not  warrant  a  special 
execution  under  the  act,(<')  But  it  seems  that  in  this  case,  a  (jcneral  exe- 
cution, pursuing  the  judgment,  would  be  regular  ;  and  that  a  icire  facias 
is  unnecessary .(/) 

In  the  case  of  an  executor  or  administrator,  the  judgment  against  him 
is  either  upon  the  plaintiflf's  confession  of  the  plea  of  plene  administravif, 
or  plene  admi)iistravit  ^jra'^^?*,  for  the  debt  or  damages  and  costs,  to  be 
levied,  as  to  the  Avhole  or  in  part,  of  the  goods  of  the  testator  or  intestate, 
which  shall  afterwards  come  to  the  hands  of  the  defendant  to  be  adminis- 
tered ;  which  is  called  a  judgment  of  assets  quando  acciderint :  or 
it  is  *after  a  verdict,  demurrer,  or  issue  of  mil  tiel  record,  or  by  [  *1113  ] 
confession  of  the  defendant,  or  nihil  dicit,  for  the  debt  or  damages 
and  costs,  to  be  levied  of  the  goods  of  the  testator  or  intestate,  in  the  hands 
of  the  defendant,  if  he  hath  so  much  thereof  in  his  hands  to  be  administered, 
and  if  not,  then  the  costs  to  be  levied  of  his  own  proper  goods. (</(/)  In  the 
first  case,  the  judgment  appears  to  be  founded  on  the  opinion  of  the  court  in 
Mary  tSIiiplci/'s  case,{bb)  where  it  was  holden,  that  upon  a  plea  of  plene 
administravit,  the  plaintifi"  may  have  judgment  for  his  debt  presently,  for 
thereby  the  defendant  confesses  the  debt ;  but  he  cannot  have  execution, 
until  the  defendant  have  goods  of  the  deceased,  when  he  may  either  sue 
out  a  scire  facias,{c)  or  bring  an  action  of  debt  upon  the  judgment,  suggest- 
ing a  devastavit :  And  though  this  opinion  was  questioned  in  the  case  of 
Dorchester  v.  Webb,{dd)  yet  in  a  subsequent  case(g(;)  it  was  established,  and 
has  ever  since  been  adhered  to.  So,  in  debt  against  an  heir,  if  he  plead 
nothing  by  descent,  the  plaintiff  may  have  judgment  presently,  and  a  scire 
facias  when  assets  descend.(^")  But  by  taking  judgment  of  assets  quando 
acciderint,  the  plaintiff  admits  that  the  defendant  has  fully  administered 
to  that  time  ;  and  therefore  on  a  scire  facias,  or  action  of  debt  on  the  judg- 
ment, suggesting  a  devastavit,  the  court  will  not  allow  the  plaintiff  to  give 
any  evidence  of  effects  come  to  the  defendant's  hands  before  the  judg- 
ment.((/)  And  for  the  same  reason,  the  scire  facias  on  a  judgment  of 
assets  quando  accciderint,  must  only  pray  execution  of  such  assets  as  have 
come  to  the  defendant's  hands  since  the  former  judgment ;  and  if  it  pray 
execution  of  assets  generally,  it  cannot  be  supported. (7<)  Where,  upon  a 
suggestion  of  assets,  a  scire  facias  was  taken  out,  and  assets  were  found  for 
part,  judgment  was  given  to  recover  so  much  immediately,  and  the  residue 
of  assets  infuturo.{i) 

In  proceeding  upon  a  judgment  against  an  executor  or  administrator, 
after  verdict,  &c.,  it  is  usual  for  the  plaintiff  to  sue  out  a  fieri  facias  de 

{(i)  1  Dnrnf.  k  East,  Y9.     Append.  Chap.  XLIII.  ?  91. 
(e)   1  Durnf.  &  East,  80;  and  see  2  Wms.  Saund.  5  Ed.  72,  f.  g. 
(/)  rer.  Cur.  II.  41  Geo.  III.  K.  B.     3  Bos.  &  Pul.  185,  C.  P. 

(aa)  4  Durnf.  &  East,  648.     1  Durnf.  &  East,  359.  (**)  8  Co.  134. 

(c)  Append.  Chap.  XLIII.  §  88.  (rf<f)  Cro.  Car.  372. 

(ee)  ^'ehon  v.  Xod  .^-  olher.o,  2  Wms.  Saund.  5  Ed.  22G.    1  Sid.  418.    1  Lev.  286.    1  Vent. 
94,  6.     2  Keb.  GOG,  G21,  G31,  6G6,  671,  S.  C.     Hob.  199,  S.  P. ;  and  see  7  Durnf.  &  East,  29. 
(/)  8  Co.  134.  (ff)  Bui.  Ni.  Pri.  1G9. 

(h)  6  Durnf.  &  East,  1 ;  and  see  2  Wms.  Saund.  5  Ed.  219,  a,  (2). 
(i)  Perryman  ,j-  Wcalwood,  cited  in  1  Vent.  95,  and  1  Sid.  448. 
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bonis  testatoris,  si,  ^c,  et  si  non,  de  bonis  propriis,  according  to  the  judg- 
ment  ',{k)  upon  wliich  the  sheriflF,  if  he  cannot  execute  the  writ  according  to 
its  tenor,  either  returns  nulla  bona  generally,  or  nulla  bona  and  a  devas- 
tavit by  the  defendant.(?)  On  the  latter  return,  the  plaintiff,  we  have 
seen,(m)  may  have  execution  immediately  against  the  defendant  by  capias 
ad  satisfaciendum,  or  fieri  facias  de  bonis  j^ropreYs :  But  on  the  former, 
the  ancient  course  was  to  issue  a  special  writ,  for  the  sheriff  to  inquire 
whether  the  defendant  had  wasted  any  of  the  goods  of  the  deceased  -.{n) 

And  if  a  devastavit  were  found,  and  returned  by  the  sheriff,  a 
r  *1114  ]  scire  facias  *issued  for  the  defendant  to  show  cause,  why  the 

plaintiff  should  not  have  execution  de  bonis  propriis :  to  which 
scire  facias  the  defendant  might  appear,  and  plead  pZgwe  administravit.ia) 
But  now,  for  the  sake  of  expedition,  the  inquiry  and  scire  facias  are  made 
out  in  one  writ,  which  is  called  a  scire  fieri  inquiry  ;  reciting  a  judgment, 
fieri  facias,  and  return  of  nulla  bona,  and,  after  suggesting  a  devastavit, 
commanding  the  sheriff  to  cause  the  debt  or  damages  and  costs  to  be  made 
of  the  goods  of  the  testator  or  intestate,  if,  &c.  ;  and  if  not,  then,  if  it  shall 
appear  by  inquisition,  (6)  that  the  defendant  hath  wasted  the  goods  of  the 
deceased,  to  give  notice  to  the  defendant  to  appear  in  court  at  the  return 
of  the  writ,  to  show  cause  why  the  plaintiff  ought  not  to  have  execution  de 
bonis  projjriis  :{cc)  And  there  must  be  the  same  notice  of  executing  such 
writ,  as  of  a  common  writ  of  inquiry. (cZ)  This  method,  however,  though 
preferable  to  the  old  one,  is  seldom  pursued  at  this  day :  as  the  plaintiff  is 
not  allowed  any  costs,  unless  the  defendant  appear  and  plead,  or  there  be  a 
joinder  in  demurrer  ;  and  therefore  it  is  more  usual,  on  the  return  of  nulla 
bona  to  the  fieri  facias,  to  bring  an  action  of  debt  on  the  judgment,  sug- 
gesting a  devastavit. 


The  scire  facias,  upon  a  change  of  parties,  is  governed  by  the  rule  laid 
down,  in  the  case  of  Penoyer  v.  Brace,{e)  that  where  a  new  person  is  to  be 
benefited  or  charged  by  the  execution  of  a  judgment,  there  ought  to  be  a 
scire  facias,  to  make  him  party  to  the  judgment :  but  where  the  execution 
is  not  beneficial  or  chargeable  to  a  person  who  was  not  party  to  the  judg- 
ment, a  scire  facias  is  unnecessary.  On  this  rule  depend  the  cases  of 
marriage,  bankruptcy,  and  death :  And  first,  of  marriage. 

If  a  feme  sole  obtain  judgment,  and  she  afterwards  marry  before  execu- 
tion, there  must  be  a  scire  facias  for  husband  and  wife,  in  order  to  execute 
the  judgment.  And  in  a  modern  case(/)  it  was  holden,  that  the  hus- 
band cannot  have  execution  for  the  costs,  on  a  plea  of  coverture  found 
for  his  wife  sued  as  a,  feme  sole,  without  a  scire  facias;  it  being  a  maxim, 
that  a  person  not  a  party  to  the  record,  cannot  be  benefited  or  charged 
with  the  process,  without  a  scire  facias.  So,  if  final  judgment  be  given 
against  a  feme  sole,  and  she  marry  before  execution,  there  should  regularly 

{k)  Cro.  Eliz.  887.  {I)   Thcs.  Brev.  116,  17. 

(m)  Ante,  1025.  {n)  Cro.  Eliz.  859,  887. 

(fl)  Cro.  Eliz.  859,  887.     Lil.  Ent.  667.  [b)  Append.,  Chap.  XLIII.  §  124. 

{cc)  Thes.  Brev.  236,  &c.  Lil.  Ent.  G66.  Append.  Chap.  XLIII.  §  87.  And  for  the  return 
to  a  scire  fieri  inquiry,  see  Append.  Chap.  XLIII.  ^  123. 

{d)  Gilb.  Cas.  95.  1  Str.  235,  623.  2  Ld.  Rajm.  1382.  8  Mod.  366,  S.  C.  Cas.  Pr. 
C.  P.  1. 

(e)  1  Ld.  Raym.  245.     1  Salk.  319,  20,  S.  C- ;  and  see  2  Inst,  471.     2  Ld.  Raym.  768. 

If)  Doug.  637. 
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be  a  scire  facias  to  revive  it  against  her  and  her  liusLand.  But  Avhcn  a 
feme  sole  marries,  after  interlocutory  judgment  against  her  upon  a  contract, 
the  plaintift'  may  proceed  to  judgment  and  execution,  ■without  joining  the 
husband  by  scire  facias;  and  a  capias  ad  satisfacicnJion,  following  the  judg- 
ment, is  at  all  events  regular,  though  the  plaintiff'  had  notice  of  the  marriage 
before. (7)  So,  in  cjcctnicnt  against  a  feme  sole,  -who  married  be- 
fore *trial,  and  afterwards  verdict  and  judgment  were  given  against  [  *1115  ] 
her  by  her  original  name;  the  court  of  King's  Bench  held,  that  it 
was  regular  to  issue  an  haherc  facias  possessionem  undjieri  facias  against 
her  by  the  same  name,  though  the  fcri  facias  was  inoperative,  (a)  In  a 
scire  facias  by  baron  and  feme,  upon  a  judgment  recovered  by  the  feme 
dwn  sola,  the  plaintiffs  should  state  their  marriage  ;(6)  but  they  need  not 
allege  it  with  a  venue,  this  being  only  matter  of  surmise,  to  which  no  venue 
is  necessary. (f) 

If  husband  and  wife  obtain  judgment  for  the  proper  debt  of  the  wife, 
and  afterwards  tlie  wife  die  before  execution,  the  husband  alone  may  have  a 
scire  facias,  without  taking  out  administration  ;(tZ(7)  for  by  the  judgment,  the 
nature  of  the  debt  is  altered,  and  it  is  become  a  debt  to  the  husband. (ct;)  So, 
if  execution  be  awarded  to  the  husband  and  wife,  on  a  judgment  obtained  by 
the  wife  diim  sola,  for  her  own  proper  debt,  the  husband  alone  may  have  a 
scire  facias  after  his  wife's  death  ;(^)  for  though  the  award  of  execution 
does  not  alter  the  nature  of  the  debt,  yet  it  alters  the  property,  and  vests 
it  in  the  husband  jointly  with  his  wife.  And,  in  like  manner,  if  judgment 
be  obtained  against  a.  feme  sole,  and  she  marry,  and  then  the  plaintiff"  sue 
out  a  scire  facias  against  a  husband  and  mfe,{gg)  and  have  judgment  quod 
haheat  executionem  against  both,  and  afterwards  the  wife  die,  the  plaintiff" 
may  sue  out  a  scire  facias,  and  have  execution  against  the  husband. (A) 
But  if  husband  and  wife  obtain  judgment  for  a  debt  due  to  the  wife  as 
executrix,  and  then  the  wife  die  before  execution,  the  husband  cannot 
have  a  scire  facias  upon  the  judgment  ;(^)  for  though  he  was  privy  to  the 
judgment,  he  shall  not  have  the  thing  recovered,  but  it  belongs  to  the  suc- 
ceeding executor  or  administrator.(A:)  And  where  husband  and  wife  had 
commenced  an  action  for  money  lent  by  the  wife  before  marriage,  and  she 
died  pending  the  action  ;  the  court  we  have  seen,  held  that  the  suit  thereby 
abated,  and  that  the  defendant  could  not  afterwards  have  judgment  as  in 
case  of  a  nonsuit. (Z) 

Secondly,  of  bankrujjtci/ :  Whenever  the  defendant  has  a  day  in  court 
to  plead  it,  he  may  plead  the  bankruptcy  of  the  plaintiff",  and  the  assign- 
ment of  his  eff"ects,  in  bar  to  his  recovery,  or  to  his  having  execution  on  a 
recognizance  of  bail,  kc.{m)  But  if  the  plaintiff'  become  bankrupt  after 
interlocutory  and  before  final  judgment,(w)  or  after  final  judgment,  and 

(g)  4  East,  521. 

(«)  r?  Manic  &  Sel.  557.  (b)  Append.  Chnp.  XLIII.  ^  92,  91. 

(<■)  2  .Str.  775.  2  Ld.  Raym.  1504.  1  Barnard.  K.  li.  16,  S.  C. ;  and  see  2  H.  Blac.  145. 
7  Durnf.  &  East,  243. 

(dd)  Cro.  E/i2.  844.     1  Sid.  337.     1  Mod.  179.  ('•'•)  But  sec  3  Atk.  21. 

(/)   1  Salk.  lie.     Carth.  415.     Comb.  455.     Skin.  682,  S.  C. 

{ffff)  Append.  Chap.  XLIII.  §  93. 

(A)  3  Mod.  18G.     Carth.  30.  Comb.  103,  S.  C. 

(i)  Cro.  Car.  208,  227.     W.  Jon.  248,  S.  C. 

(k)  Sec  fnrthcr,  as  to  the  scire  facias  on  marriage,  2  Wms.  Sannd.  5  Ed.  72,  i.  k. 

(I)  6  Barn,  k  Cres.  253.     8  Do'wI.  &  Rvl.  592,  S.  C.     Ante,  7G3. 

(m)   15  East,  622.  "  (n)  2  Wils.  372. 
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pending  a  writ  of  error,(o)  his  assignees  may  proceed  to  final 
[*111G  ]  judgment,  or  *affirmance,  in  the  bankrupt's  name.     And,  in  a 

modern  case,(a)  where  the  plaintiff  became  bankrupt  between  in- 
terlocutory and  final  judgment,  and  sued  out  execution  in  his  own  name, 
the  court  refused  to  set  aside  the  proceedings.  It  was  formerly  holden, 
that  if  the  plaintiff  became  bankrupt  after  final  judgment  or  affirmance, 
and  before  execution,  the  assignees  must  have  sued  out  a  scire  facias  :(b) 
And  a  scire  facias  by  the  assignees  of  a  bankrupt,  stating  that  he  became 
bankrupt,  within  the  true  intent  and  meaning  of  the  statutes,  &c.  and  that 
his  efi"ects  were  afterwards  in  due  manner  assigned  to  the  plaintiffs,  was 
deemed  sufficiently  certain  ;  without  alleging  the  particular  requisites 
necessary  to  support  a  commission,  or  that  the  party  was  declared  a  bank- 
rupt, or  his  effects  assigned  by  deed,  and  without  making  a  profert  in 
curid  of  the  deed  of  assignment. (c)  But  the  scire  facias  must  state  that 
the  bankrupt's  estate  was  assigned  to  his  assignees  :  or  the  declaration 
thereon  would  it  seems  be  bad,  on  special  demurrer.((/)  Where  the  plain- 
tiff became  bankrupt,  after  he  had  revived  the  judgment  by  scire  facias^ 
the  court  of  King's  Bench  ordered  the  special  matter  to  be  entered,  to 
entitle  his  assignee  to  the  benefit  of  the  judgment  on  the  scire  facias^ 
without  bringing  a  new  scire  facias  :{e)  And  where  the  plaintiff  became 
bankrupt  after  judgment,  and  a  writ  of  error  allowed,  it  was  determined 
that  his  assignees  could  not  sue  out  a  scire  facias  in  their  own  names,  to 
compel  an  assignment  of  errors  ;  but  must  go  on  with  the  writ  of  error  in 
the  bankrupt's  name  till  judgment.(/) 

Thirdly  of  death  ;  which  may  be  considered  either  as  it  hai^pens  before, 
or  after  final  judgment.  At  common  law,  the  death  of  a  sole  plaintiff  or 
defendant,  at  any  time  before  final  judgment,  would  have  abated  the  suit. 
But  now,  by  the  statute  17  Gar.  II.  c.  8,  §  1,  for  the  avoiding  of  unneces- 
sary suits  and  delays,  it  is  enacted,  that  "  in  all  actions  personal,  real  or 
mixed,  the  death  of  either  party,  between  the  verdict  and  the  judgmenty 
shall  not  be  alleged  for  error ;  so  as  such  judgment  be  entered  within  two 
terms  after  the  verdict."  This  statute  is  confined  to  verdicts ;  and  does 
not  extend  to  cases  where  either  party  dies  after  interlocutory  judgment, 
and  before  the  return  of  the  inquiry. (^)  The  judgment  upon  this  statute 
is  entered  for  or  against  the  party,  as  though  he  were  alive  •,{h)  and  it 
should  be  entered,  or  at  least  signed,(2)  within  ttvo  terms  after  the  verdict. 

But  there  must  be  a  scire  facias  to  revive  it  before  execution  :[k) 
[  *1117  ]  and  such  scire  facias,  pursuing  the  form  of  the   ^judgment, 

should  be  general,(aa)  as  on  a  judgment  recovered  by  or  against 
the  party  himself. 
By  a  subsequent  statute,(55)  it  is  enacted,  that  "  in  all  actions  to  be  com- 

(o)  1  Durnf.  &  East,  463.     2  Durnf.  &  East,  45. 

(«)  3  Durnf.  &  East,  437. 

(i)  1  Mod.  93.  1  Vent.  193,  S.  C. ;  and  see  2  Wils.  372,  378.  2  Durnf.  &  East,  45,  where 
a  scire  facias  issued,  upon  a  bankruptcy  happening  between  interlocutory  and  final  judg- 
ment. 

(c)  2  Durnf.  &  East,  45;  and  see  Append.  Chap.  XLIII.  §  95. 

(d)  3  Barn.  &  Cres.  192.     5  Dowl.  &  Ryl.  1,  S.  C.  (e)  5  Mod.  88. 

(/)  1  Durnf.  &  East,  463.  And  see  further,  as  to  the  scire  facias  on  hanhniptcy,  2  Wms. 
Saund.  72,  k. 

io)  4  Taunt.  884.  (A)  1  Salk.  42. 

{i)   1  Sid.  385.     Barnes,  261 ;  and  see  4  Taunt.  702.  (k)  I  Wils.  302, 

(aa)  2  Ld.  Raym.  1280.     Append.  Chap.  XLIII.  Z  106. 
(fib)  8  &9W.  III.  c.  11,  §6. 
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menced  in  any  court  of  record,  if  the  plaintiff  or  defendant  happen  to  die, 
after  interlocutory  and  before  Jinal  judgment,  the  action  shall  not  abate 
by  reason  thereof,  if  such  action  might  have  been  originally  prosecuted  or 
maintained  by  or  against  the  executors  or  administratdrs  of  the  party  dying  ; 
but  the  plaintift",  or,  if  he  be  dead  after  such  interlocutory  judgment,  his 
executors  or  administrators,  shall  and  may  have  a  scire  facias  against  the 
defendant,  if  living  after  such  interlocutory  judgment,  or  if  he  died  after, 
then  against  his  executors  or  administrators,  to  show  cause  why  damages 
in  such  action  should  not  be  assessed  and  recovered  by  him  or  them.((?) 
And  if  such  defendant,  his  executors  or  administrators,  shall  appear  at  the 
return  of  such  Avrit,  and  not  show  or  allege  any  matter  sufficient  to  arrest 
the  final  judgment,  or  being  returned  warned,  or  upon  two  Avrits  of  scire 
facias,  it  be  returned  that  the  defendant,  his  executors  or  administrators, 
had  nothing  whereby  to  be  summoned,  or  could  not  be  found  in  the  county, 
shall  make  default,  that  thereupon  a  writ  of  inquiry  of  damages  shall  be 
awarded  ;  which  being  executed  and  returned,  judgment  final  shall  be 
given  for  the  said  plaintift",  his  executors  or  administrators,  prosecuting 
such  writ  or  writs  of  scire  facias,  against  such  defendant,  his  executors  or 
administrators,  respectively. "(c?)  This  statute  has  been  holden  not  to 
extend  to  cases  where  the  party  dies  before  interlocutory  judgment ;  though 
it  be  after  the  expiration  of  the  rule  to  plead.(e)  And  Avhere  the  plaintiflf 
brought  an  action  against  two  defendants,  and  proceeded  to  outla^^Ty 
against  one,  and  went  on  with  the  action  against  the  other,  who  died  after 
interlocutory  and  before  final  judgment,  the  court  of  King's  Bench  held, 
that  he  could  not  have  a  scii'c  facias  against  his  administrator  ;  for,  not- 
withstanding the  outlawry,  the  action  remained  joint,  and  therefore  sur- 
vived against  the  other  defendant.(/)  It  should  also  be  remembered, 
that  the  statute  is  expressly  confined  to  cases  where  the  action  might  ori- 
ginally have  been  prosecuted  or  maintained  by  or  against  the  executors 
or  administrators  of  the  party  dying  ;  and  therefore,  where  the  plaintiff  in 
an  action  for  a  libel,  died  after  interlocutory  judgment  signed  and  writ  of 
inquiry  executed,  but  before  the  day  in  bank,  the  court  of  Common  Pleas 
held,  that  final  judgment  could  not  be  entered  for  the  plaintift",  for  the 
damages  assessed,  the  suit  having  abated  by  his  death. ((/) 

When  either  party  dies  after  interlocutory  judgment,  and  before  the 
execution  of  the  Avrit  of  inquiry,  the  scire  facias  upon  this  statute  ought  to 
be  for  the  defendant,  or  his  executors  or  administrators,  to  show 
cause  *why  the  damages  should  not  be  assessed,  and  recovered  [*1118] 
against  them  :{a)  and  to  hear  the  judgment  of  the  com-t  there- 
upon :{b)  But  when  the  death  happens  after  the  writ  of  inquiry  is  executed, 
and  before  final  judgment,  the  scire  facias  must  be  to  show  cause  why  the 
damages  assessed  by  the  jury  should  not  be  adjudged  to  the  plaintiff,  or 
his  executors  or  administrators.(w) 

The  judgment  upon  this  statute  is  not  entered  for  or  against  the  party 
himself,  as  upon  the  17  Car.  II.  c.  8,  §  1,  but  for  or  against  his  executors 
or  administrators. ((Zcf)     And  when  the  defendant  dies  after  interlocutory 

ic)  Append.  Chap.  XLIII.  §  9G,  &c. 
d)  Id.  §  134.  (c)  1  Wils.  315:  but  sec  Barnes,  266. 

/)   1  Manle  &  Sel.  242. 
(ff)  4  Taunt.  884. 

(a)  Lil.  Ent.  647.  (h)  G  Mod.  144. 

(cc)  1  Wils.  24.3 ;  and  see  1  Durnf.  &  East,  388.  2  Wms.  Saund.  5  Kd.  0,  b.  (2).  Append. 
Chap.  XLllI.  §  100.  {dd)  1  Salk.  42. 
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and  before  final  jiulgment,  two  writs  of  scire  facias  must  be  sued  out  by 
the  plaintiff,  before  he  can  have  execution ;  one  before  final  judgment  is 
sifT^ned,  in  order  to  make  the  executors  or  administrators  parties  to  the 
record ;  the  other  after  final  judgment  is  signed,  in  order  to  give  them  an 
opportunity  of  pleading  no  assets,  or  any  other  matter  in  their  defence ; 
for  it  would  be  unreasonable  that  the  executors  or  administrators  should 
be  in  a  worse  situation,  when  their  testator  or  intestate  died  before  the 
final  judgment  was  signed,  than  they  would  have  been  in,  if  he  had  died 
afterwards,  (c) 

When  there  is  only  one  plaintiff  or  defendant,  who  dies  after  final  judg- 
ment and  before  execution,  a  scire  facias  may  be  had  by  or  against  his 
2Jerso7ial  representatives  ;[a]  and  upon  the  death  of  the  party  against 
whom  the  judgment  is  given,  the  other  party  may  proceed  by  scire  facias 
against  his  Jieir  and  tertenants.  But  when  the  plaintiff  dies  after  the  de- 
fendant is  charged  in  execution,  his  executors,  we  have  seen,(/)  are  not 
bound  to  revive  the  judgment  by  scire  facias,  or  to  charge  the  defendant 
in  execution  cle  novo.  The  personal  representatives  of  the  deceased  party 
are  his  executor  or  administrator,  or,  if  there  be  more  than  one,  his  execu- 
tors or  administrators,  and  the  survivors  of  them ;  and  the  executor  of  an 
executor  is  considered  as  the  representatives  of  the  first  testator.  If  any 
of  the  executors  or  administrators  are  femes  covert,  their  husbands  must 
be  made  parties  to  the  scire  facias :  And  though  an  executor  or  adminis- 
trator become  bankrupt,  yet  he  may  still  proceed  by  scire  facias  ;  as  the 
bankruptcy  does  not  affect  him  in  his  representative  character.  But  the 
administrator  of  an  executor,  claiming  by  the  act  of  the  ordinary,  does 
not  represent  the  original  testator  ',{gg)  nor  does  the  executor  or  adminis- 
trator of  an  administrator  represent  the  first  intestate :  Therefore,  when 
an  executor  dies  intestate,  or  after  the  death  of  an  administrator,  it  is 

(e)  Say.  Rep.  266.  And  see  further,  as  to  the  scire  facias  on  the  death  of  a  party  before 
final  judgment,  6  Mod.  142.  1  Salk.  315,  S.  C.  Id.  42.  11  Vin.  Abr.  279,  S.  C.  2  Wms. 
Saund.  5  Ed.  72,  k.  I.  m. 

(/)  Ante,  366.  (ffff)  1  Bos.  &  Pul.  310. 

[a]  a  fieri  facias  against  lands,  issued  and  tested  after  the  death  of  a  defendant,  is  irre- 
gular without  a  scire  facias  to  the  heirs.  Wood  v.  Harrison,  1  Dev.  &  Batt.  356.  Where 
judgment  was  rendered  against  several,  and  one  of  them  died  before  execution,  his  repre- 
sentatives may  be  proceeded  against  jointly  with  the  survivors  in  scire  facias ;  and  although 
the  deceased  was  liable  only  as  surety.  Zanesville  Canal  and  Man.  Co.  v.  Granger,  7  Ham. 
(Part  1st,)  165.  A  scire  facias  issuing  against  the  representatives  of  a  deceased  person,  in 
order  to  make  them  parties  to  a  suit,  must  designate  them  by  name,  and  state,  in  what 
capacity  they  are  representatives.  Caller  v.  3Ialone,  1  Stew.  &  Port.  305.  And  a  scire  facias 
to  revive  a  judgment  after  the  death  of  the  defendant,  should  be  sued  out  against  his  exe- 
cutors or  administrators.     Brown  Y.Webb,  1  Watts,  411.    Hiter  v.  Rittenhouse,  3  Rawle,  273. 

Where  two  obligors  are  sued,  and  both  die  pending  the  proceedings,  though  it  does  not 
appear  by  the  record  which  died  first,  on  a  scire  facias  against  the  administrator  of  one  of 
them,  who  does  not  demur  to  it  nor  plead  a  variance  between  it  and  the  proceedings  on 
which  it  issued,  but  pleads  to  issue,  it  must  be  understood  that  the  other  obligor  died 
first,  and  that  the  action  survived  against  the  obligor  against  whose  representative  the  scire 
facias  was  sued  out.  Hamlin  v.  Atkinson,  6  Ptand.  574.  Where  there  is  an  execution  against 
two  defendants,  and  one  dies,  although  the  liability  survives  against  the  other,  yet  the  cre- 
ditor may  revive  against  the  decedent's  representatives  by  scire  facias,  to  increase  his  security. 
Huey  V.  Redden,  3  Dana,  488.  To  revive  a  judgment  in  ejectment  against  two,  one  of  whom  has 
died,  the  scire  facias  must  issue  against  the  heirs  of  the  deceased,  the  terretenant,  and  sur- 
vivor. Griffith  V.  Wilson,  1  J.  J.  Marsh.  209.  Scire  facias  lies  only  against  the  surviving  de- 
fendants or  tlie  representative  of  the  last  survivor.  Iloire  v.  Gibbert,  2  Bailey,  306.  And 
it  can  only  be  maintained  in  the  name  of  the  original  plaintiff,  or  after  his  death  in  the  name 
of  his  personal  representative.     M' Kinney  v.  M'llaffy,  7  Watts,  k  Serg.  276. 
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necessary  to  take  out  adiulnistratioa  de  bonis  non,  or  of  such  goods  as  are 
left  unudiuiuistercd. (//</) 

*At  common  law,  an  administrator  de  bonis  no7i,  claiming  by  [*1119] 
title  paramount,  could  not  have  had  a  scire  facias,  or  otherwise 
proceeded  on  a  judgment  recovered  bi/  an  executor  or  administrator  ;  hut 
it  was  otherwise  in  the  case  of  a  judgment  recovered  aijainst  an  executor 
or  administrator.(a)  And  now,  by  the  statute  17  Car.  II.  c.  8,  §  2, 
"where  any  judgment  after  a  verdict  shall  be  had  ])y  or  in  the  name  of 
any  executor  tu-  ailministrator,  in  sucli  case  an  administrator  de  bonis  non 
may  sue  forth  a  scire  facias,  and  take  execution  upon  such  ju<lgment." 
On  this  statute  it  has  been  holden,  that  an  administrator  de  bonis  non  may 
not  only  commence  an  execution,  on  a  judgment  obtained  by  an  executor 
or  administrator,  but  may  perfect  an  execution  already  begun. (6)  But, 
still,  if  an  executor  bring  a  scire  facias  on  a  judgment  or  recognizance, 
and  get  judgment  quod  liabeat  executionem,  and  die  intestate,  the  admi- 
nistrator de  bonis  non  must  bring  a  scire  facias  upon  the  ojiginal  judg- 
ment, and  cannot  proceed  upon  the  judgment  in  scire  facias. {c) 

The  scire  facias  on  a  judgment  by  the  personal  representative  states,  in 
addition  to  the  judgment,  the  death  of  the  testator  or  intestate,  as  the 
court  have  been  informed  by  the  person  suing  it  out,  who  is  described  as 
his  executor  or  administrator  :(tf)  If  the  writ  be  brought  against  ])ersonal 
representatives,  it  states  that  the  testator  died,  having  made  the  defendant 
his  executor,  or,  in  the  case  of  an  administrator,  the  death  of  the  intes- 
tate, and  the  grant  of  administration ;  and  it  is  for  the  defendant  to  show 
why  the  plaintiff  should  not  have  execution  of  the  debt  or  damages  to  be 
levied  of  the  goods  and  chattels  which  were  of  the  testator  or  intestate  at 
the  time  of  his  death,  in  the  defendant's  hands  to  be  administered,  &c.(e) 
In  a  scire  facias  on  a  judgment  recovered  by  an  executor,  the  death  of 
the  testator  need  not  be  expressly  averred. (/) 

When  there  Avere  two  or  more  plaintiffs  in  a  personal  action,  the  death 
of  one  or  more  of  them,  jyending  the  suit,  would  formerly  in  some  cases 
have  abated  it.((7)  But  now,  by  the  statute  8  &  9  W.  III.  c.  11,  §  7,  "if 
there  be  two  or  more  plaintiffs  or  defendants,  and  one  or  more  of  them 
die,  if  the  cause  of  action  shall  survive  to  the  surviving  plaintiff  or  plain- 
tiffs, or  against  the  surviving  defendant  or  defendants,  the  writ  or  action 
shall  not  be  thereby  abated ;  but  such  death  being  suggested  upon  the 
record,  the  action  shall  proceed,  at  the  suit  of  the  surviving  plaintiff  or 
plaintiffs,  against  the  surviving  defendant  or  defendants. "(/t)  In  such 
case,  if  the  death  happen  before  declaration,  it  is  usually  sug- 
gested at  the  commencement  of  it :  If  it  happen  after  declaration,  [*1120] 
and  *before  issue  joined,  it  should  be  suggested  in  making  up  the 
issue;  but  otherwise  it  need  not  be  suggested  till  the  judgment  roll  is 
made  up.(afl)  It  is  said  that  if  a  co-plaintiff  die,  the  suit  will  be  abated, 
unless  the  death  be  suggested  according  to  the  statute  :{bb)     But  where 

(.7/7)   1  Hos.  k  Pul.  310.  (a)   1  Rol.  Abr.  800.     W.  Jon.  214.     Cm.  Car.  1G7,  S.  C. 

(b)    1  S.vlk.  323.  (r)   2  Lil.  Kftjm.  1049. 

(rf)  Append.  Chap.  XLIII.  g  103,  &c.  110,  112.  And  sec  Airtlier,  as  to  tlio  iinre  faciaa 
apainst  personal  representatives,  on  the  death  of  a  party  «/fer  final  judgment,  2  Wins.  Saund. 
5  Ed.  6,  (1),  72,  m,  n. 

(e)  Append.  Chap.  XLIII.  g  107,  4;c.,  114,  15. 

(/)   1  Str.  G31.     2  Ld.  liayui.  1395,  S.  C. 

(//)  Cro.  Jac.  19.     Carter,  193.     3  Mod.  249.  (h)  Ante,  934. 

(flrt)   1  Dur.  363.     Barnes,  469.     Ante,  725.  (bb)  1  Stark.  Ni.  Pri.  511, 
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one  or  two  plaintiffs  died  before  interlocutory  judgment,  and  tlie  suit,  not- 
withstanding, went  on  to  execution  in  the  name  of  both ;  on  a  motion  to 
set  aside  tlic  proceedings  for  this  irregularity,  the  court  of  King's  Bench 
permitted  the  surviving  plaintiff  to  suggest  the  death  of  the  other  on  the 
roll,  and  to  amend  the  capias  ad  satisfaciendum,  without  paying  costs.(c) 
And  as  no  new  person  is  introduced,  there  is  no  occasion  for  a  scire  facias 
in  these  cases  to  revive  the  judgment. 

AVhen  there  were  two  or  more  defendants,  and  one  of  them  died  after 
pidgment,  and  before  execution,  it  was  formerly  holden,(t/)  that  the  plain- 
tiff was  put  to  his  scire  facias  against  the  personal  representatives  of  the 
deceased.  But  it  was  afterwards  determined,  that  in  such  case  a  scire 
facias  would  lie  against  the  survivor  alone,  reciting  the  death  ;(e)  and  he 
could  not  plead  that  the  heir  of  the  deceased  had  assets  by  descent,  and 
pray  judgment  if  he  ought  to  be  charged  alone ;  for  at  common  law,  the 
charge  upon  the  judgment,  being  personal,  survived ;(/)  and  the  statute 
of  West77i.  2,  which  gives  an  elegit,  does  not  take  away  the  common  law 
remedy  :  and  therefore  the  plaintiff  may  take  out  his  execution  which  way 
he  pleases.(/}  But  if  he  should,  after  the  allowance  of  this  writ,  and  re- 
vival of  the  judgment,  take  out  an  elegit  to  charge  the  land,  the  party  may 
have  remedy  by  suggestion,  or  else  by  audita  que7-ela.{g)  And  it  is  now 
settled,  that  when  there  are  two  or  more  plaintiffs  or  defendants  in  a  per- 
sonal action,  and  one  or  more  of  them  die  within  a  year  after  judgment, 
execution  may  be  had  for  or  against  the  survivors,  withoiit  a  scire 
facias  :{h)  But  the  execution  in  such  case  should  be  taken  out  in  the  joint 
names  of  all  the  plaintiffs  or  defendants ;(/)  otherwise  it  will  not  be  war- 
ranted by  the  judgment.(A;) 

Upon  the  return  of  7uhil  to  a  writ  of  scire  facias,  against  the  personal 
representatives,  the  plaintiff  may  have  a  scire  facias  against  the  heir  of 
the  defendant,  either  alone  or  jointly  with  the  tertenants,  or  tenants  of 
the  lands  whereof  the  defendant  was  seized  at  the  time  of  the  judgment, 
or  at  any  time  afterwards  :(?)[a]  But  when  judgment  is  had  against  one 
who  dies  before  execution,  a  scire  facias  will  not  lie  against  his  heirs  or 
tertenants,  until  nihil  be  returned  against  his  executors  or  admin- 
[  *1121  ]  istrators  ;{m)  and  as  *the  heir  in  this  case  is  charged  astertenant,(a) 

(<•)  5  Durnf.  &  East,  577.  (d)  Yelv.  208. 

(e)  Append.  Chap.  XLIII.  ?  102.  T.  Raym.  26.  1  Lev.  30.  1  Keb.  92,  123,  S.  C.  Garth. 
106,  S.  C,  cited. 

(/)  2  Wms.  Saund.  5  Ed.  51,  (4).  (ff)  3  Bac.  Abr.  698.     4  Bac.  Abr.  419. 

(h)  Moore,  367.  Noy,  150.  Carter,  112,  193.  1  Ld.  Raym.  244.  1  Salk.  319.  Carth. 
404.     Comb.  441.     5  Mod.  338.     1  Show.  402,  S.  C.     3  Salk.  319.     7  Mod.  68,  S.  P. 

(?)   1  Ld.  Raym.  244.     1  Salk.  319,  S.  C. 

(k)  See  further,  as  to  the  scire  facias  on  survivorship,  2  TTms.  Sannd.  5  Ed.  72,  ff,  h,  i. 

{I)  2  Wms.  Saund.  5  Ed.  7,  (4) ;  and  see  id.  9,  a.  (9),  for  the  definition  of  tertenants. 

(to)  Carth.  107.     2  Wms.  Saund.  5  Ed.  72,  n. 

(a)  3  Co.  12.     Cro.  Ca;-.  295,  312. 

[a]  On  scire  facias  to  make  heirs  party  to  a  judgment  against  administrators,  and  subject 
land  taken  by  descent  to  execution,  it  is  necessary  to  recite  that  the  judgment  is  in  force  and 
unsatisfied  ;  that  the  time  allowed  by  the  court  to  the  administrators  for  the  settlement  of 
the  personal  estate  had  expired  before  the  issuing  of  the  writ  of  scire  facias,  and  that  the 
personal  property  which  came  to  the  hands  of  the  administrators,  had  been  exhausted. 
M-  Vic/car  v.  Ludlow,  2  Ham.  246.  And  it  should  specifically  describe  the  lands  sought  to 
be  charged.  Unioji  Bank  v.  iVeic/s,  5  Ham.  312.  And  where  heirs  are  only  liable  jointly 
with  the  personal  representative,  unless  the  ancestor  has  been  dead  a  year  and  there  is  no 
Buch  representative,  a  scire  facias  against  the  heirs  must  show  those  facts.  Uuet/  v.  Redden, 
3  Dana,  488. 
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the  plaintiff  can  only  have  execution  of  a  moiety  of  his  land, (6)  even 
when  he  })leaJs  a  false  |)lea.(r^) 

In  a  scire  facids  a^Minst  the  heir  and  tertenants,  the  heir  cannot  object 
that  the  scire  facias  ought  first  to  have  issued  against  him.(t7c/)  But  it  seems 
to  be  the  better  opinion,  that  the  tertenants  alone  are  not  to  be  charged 
until  the  heir  be  summoned,  or  it  be  returned  that  there  is  no  heir,  or  that 
the  heir  hath  not  any  lands  to  be  charged  :{(:e)  for  the  heir  may  have  a 
release  to  plead,  or  other  matter  in  bar  of  execution  :  and  his  land  is 
rather  to  be  charged,  than  the  land  of  the  tertenants ;  for  the  heir  shall 
not  have  contribution  against  the  tertenants,  as  they  shall  against  him  : 
also,  if  the  heir  be  within  age,  the  j-jaroZ  shall  demur  and  the  tertenants 
shall  have  advantage  of  it.{ff) 

When  there  are  several  defendants,  and  one  of  them  dies  before  execu- 
tion, since  the  charge  upon  the  judgment  survives  as  to  the  persoTialty, 
though  not  as  to  the  realty, ((/)  the  plaintiff  may  have  a  scire  facias,  framed 
upon  the  special  matter,  viz.  against  the  survivor,  to  show  why  the  plain- 
tiff should  not  have  execution  against  him  of  his  goods  and  chattels,  and 
of  a  moiety  of  his  lands,  and  against  the  heir  and  tertenants  of  the  de- 
ceased, to  show  why  the  plaintiff  should  not  have  execution  of  a  moiety  of 
the  deceased's  lands,  without  mentioning  any  goods.(/<) 

The  scire  facias  against  the  tertenants  is  e\\.\\QY  general  against  all  the 
tertenants,  without  naming  them :  or  special,  setting  forth  their  names. (^') 
But  if  a  plaintiff  undertake  to  name  them  all,  he  must  do  so  ;  and  if  he 
do  not,  those  who  are  named  may  plead  in  abatement. (/c)  A  plea  to  a 
scire  facias  against  the  heir  and  tertenants,  that  there  are  other  tertenants 
not  returned,  is  a  dilatory  plea,  within  the  statute  4  &  5  Anne,  c.  16,  and 
requires  to  be  verified  by  affidavit. (Z) 

There  is  also  another  writ  of  scire  facias,  Avhich  lies  against  tertenants, 
upon  a  writ  of  error  to  reverse  a  fine  or  recovery.(w?)  This  writ  is  said  by 
Lord  Holt  to  be  discretionary,  and  not  stricti  juris  ;  but  yet  to  have  been 
the  constant  and  usual  course  of  the  court,  and  therefore  not  to  be  depart- 
ed from.(?2)  To  this  writ  the  tertenants  can  only  plead  a  release  of  errors, 
to  defend  their  own  possession,  or  for  the  sake  of  purchjusers  ;  but  they 
cannot  plead  in  abatement  of  the  writ,  because  they  are  not  par- 
ties to  the  suit:(o)  *And  there  is  no  necessity  in  such  case,  for  a  ['^'1122] 
scire  facias  against  the  heir,  "(a) 


Having  hitherto  treated  of  the  writs  of  scire  facias  on  recognizances 
and  judgments,  in  what  cases  they  lie,  and  by  and  against  whom  they 

(b)  2  Wms.  Saund.  5  Ed.  T,  (4).  {cc)  Id.  ibid.    Cro.  Car.  200.     Carth.  93. 

\dd)  Cro.  Eliz.  896.     2  AVms.  Saund.  5  Ed.  72,  w. 
he)  2  Wms.  Saund.  5  Ed.  9,  (8). 

\ff)  Hac.  Ah.  tit.  Scire  facias,  6.  5.     Cro.  Car.  295.     2  Wms.  Saund.  5  Ed.  7,  (4). 
\g)  Ante,  1120.     2  Wms.  Saund.  5  Ed.  51,  (4). 
(A)  Cnrth.  105.     2  Wms.  Saund.  5  Ed.  51,  (4),  72,  n,  o. 

(i)  2  .Sulk.  GOO.     1  Ld.  Raym.  669,  S.  C. ;  and  see  2  Wms.  Saund.  5  Ed.  7      i '       Vnpcnd. 
Chap.  XLIII.  I  116,  &c. 

(k)  Comb.  282.     2  Wms.  Saund.  5  Ed.  7,  (4).  (0  Forrest,  144. 

Im)  Carth.  111.     Skin.  27.3,  S.  C.     1  Bur.  360. 

(n)  2  Wms.  Saund.  5  Ed.  72,  o.  93,  a,  (2). 

(o)  Carth.  111.     Skin.  273,  S.  C.     1  Bur.  359,  60.     2  Ken.  19.  S.  C. 

(a)  1  Bur.  412 ;  and  see  2  Wms.  Saund.  5  Ed.  72,  o. 
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may  be  broucbt,  with  the  forms  of  them,  distinctly  ;  I  shall  now  consider 
them  too-ether,  and  show  the  proceedings  thereon,  from  the  time  of  their 
being  issued,  till  they  are  finally  determined, 

A  scire  facias  on  a  recognizance  of  bail  in  the  action,  being  an  original 
proceeding,  must,  in  the  King's  Bench,  be  brought  m  Middlesex,  where  the 
record  is ;  for  recognizances  in  this  court  are  not  obligatory  by  the  caption, 
as  in  the  Common  Pleas,  but  by  being  entered  of  record.(6)  But  in  the  case 
of  a  recognizance  entered  into  by  bail  on  a  writ  of  error,  it  is  said,  that  if  it 
be  entered  as  taken  at  a  judge's  chambers  in  Serjeant's  Inn,  the  scire  facias 
may  be  sued  out  in  London  :{c)  And,  in  the  Common  Pleas,  upon  a  recog- 
nizance taken  in  Serjeant's  Inn,  or  before  a  commissioner  in  the  country, 
and  recorded  at  Westminister,  the  scire  facias  may  be  brought  in  London, 
or  in  the  county  where  the  recognizance  was  taken,  or  in  Middlesex.{d) 
A  scire  facias  to  revive  a  judgment  by  or  against  the  parties  or  their  per- 
sonal representatives,  not  being  an  original  proceeding,  but  a  continuation 
of  the  former  suit,  must  be  brought  in  the  county  where  the  venue  was  laid 
in  the  original  action,  the  defendants  being  supposed  to  reside  in  that 
county  :(e)  But  upon  a  return  of  niliil  to  the  writ  against  the  personal  re- 
presentatives, the  plaintiff  upon  a  testatum  may  have  a  scire  facias  against 
the  heir  and  tertenants  in  a  different  county. (/) 

The  scire  facias,  in  the  King's  Bench,  is  made  out  by  the  plaintiff's 
attorney  :  and  in  actions  by  hill,  is  signed  by  the  signer  of  the  writs  ;(^)  but 
in  actions  by  original,  it  is  signed  by  the  filacer.(A)  In  the  Common  Pleas, 
when  there  are  two  writs  of  scire  facias,  the  first  is  made  out  and  signed 
by  the  filacer  :  but  the  second  is  made  out  by  the  plaintiff's  attorney,  and 
signed  by  the  prothonotary.(z') 

Upon  a  recognizance  against  bail  in  the  action,  when  the  proceedings  are 
by  hill,  the  scire  facias  ought  to  be  tested  on  the  return  day,  or  by  original 
in  the  King's  Bench, (7c)  or  Common  Pleas,(?)  on  the  quarto  die 
[  *1123  ]  post  *of  the  return  of  the  capias  ad  satisfaciendwn  against  the 
principal.(a)  Upon  a  judgment,  it  may  be  tested  at  any  time 
after  the  judgment,  or  first  day  of  the  term  to  which  it  relates  :  And  it  may 
be  antedated,  even  in  term  time,  unless  where  it  issues  by  rule  of  court. (66) 
In  the  King's  Bench  by  hill,  the  scire  facias  is  made  returnable  before  the 
king  at  Westminister,  on  a  day  certain  ',{cc)  and  when  there  is  but  one  writ, 
there  need  be  only  four  days  exclusive  between  the  teste  and  the  return  of 
\i.[dd)     But  every  scire  facias  by  original,  injhat  court,  ought  to  have 

[b)  2  Salk.  564,  600,  659.  6  Mod.  42,  132.  7  Mod.  120,  21,  R.  E.  5  Geo.  II.  reg.  3,  a. 
K.  B.     1  Bur.  409.     5  East,  461.     2  Smith  R.  14,  S.  C.     Ante,  278. 

(c)  8  Mod.  290,  R.  E.     5  Geo.  II.  reg.  3,  a.  K.  B.     Lil.  Ent.  520. 

(r^)  Hob.  195.  Brownl.  69.  Moore,  883,  S.  C.  Sty.  Rep.  9.  Aleyn,' 12,  S.  C.  2  Lutw. 
1287.  Cas.  Pr.  C.  P.  31.  Barnes,  96,  7,  207.  2  Blac.  Rep.  768.  2  Moore,  Q&.  8  Taunt. 
171   S   C 

(«)  Hob.  4  Yelv.  218.     Cro.  Jac.  331,  S.  C.     R.  E.  5  Geo.  II.  reg.  3,  a.  K.  B. 

(/)  Cro.  Car.  313.     Garth.  105 ;  and  see  7  Durnf.  &  East,  28.     2  Wms.  Saund.  5  Ed. 

ifj)  Imp.  K.  B.  10  Ed.  472.  {h)  Id.  479.    Ante,  50. 

[i)  Barnes,  97.     Imp.  C.  P.  7  Ed.  513,  (a),  518. 

(k)  Imp.  K.  B.  10  Ed.  472.  (/)  Imp.  C.  P.  7  Ed.  519. 

(a)  6  Mod.  86.  8  Mod.  227.  2  Str.  866.  2  Ld.  Raym.  1567,  S.  C.  R.  E.  5  Geo.  II.  reg. 
3,  a.  K.  B. 

{hb)  2  Salk.  599. 

[cc)  2  Lil.  P.  R.  499,  &c.     R.  E.  5  Geo.  II.  reg.  3,  a.  K.  B.     2  Ld.  Raym.  1417. 

{dd)  4  Durnf.  &  East,  603  ;  and  see  R.  E.  5  Geo.  II.  reg.  3,  a.  K.  B. 
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fifteen  days  inclusive  between  the  teste  and  return  \(ec)  and  should  l)e  made 
returnable  on  a  general  return  day,  wheresoever,  kf.(ff)  In  the  Conunon 
Pleas,  the  scire  facias  is  returnable  before  tlie  k  in fj^'s  justices  at  Westmin- 
ster, on  a  general  return  day  ;  and  when  there  is  but  one  writ,  as  to  revive 
a  judgment,  there  should  regularly  be  fifteen  days  between  the  teste  and 
return.  A  scire  facias^  it  has  been  said,  is  not  amendable  :  and  therefore, 
if  it  be  defective  in  tlie  teste  or  return,  or  vary  from  the  record,  &c.,  the 
plaintiff  must  move  to  quash  it.{[/g)  But  there  are  cases  in  tlic  Ijooks  where 
a  writ  of  scire  fvias  has  been  amended  by  the  courts ;  not  only  where  it 
was  bad  on  the  face  of  it,  by  the  mistake  of  the  clerk,  but  also  for  a  vari- 
ance, when  the  defendant  had  not  taken  advantage  of  it  by  pleading  iiul 
tiel  record  :{hh)  And  it  seems  to  be  now  settled,  that  the  power  of  amend- 
ing writs  of  scire  facias  against  hail  is  discretionary  ;  though  the  Court  of 
Common  Pleas,  in  the  exercise  of  their  discretion,  have  in  several  recent 
instances  refused  to  amend  theni.(/)  In  the  King's  Bench,  the  piaintift 
must  pay  costs,  on  quashing  his  own  writ  o(  scire  facias,  after  the  defend- 
ant has  appeared  thereto  :{k)  But,  in  the  Common  Pleas,  the  plaintiff  may 
move  to  quash  his  own  writ,  without  paying  costs,  at  any  time  before  the 
defendant  has  pleaded. (^) 

The  scire  facias  being  sued  out,  is  delivered  to  the  sheriff;  and  if  the 
bail  or  defendants  live  in  the  county  into  which  the  writ  issues,  the  plain- 
tiff may  cause  them  to  be  summoned  thereon  ;  for  wliich  purpose  the  sherilf 
will  make  out  his  warrant,(m)  a  copy  of  which  should  be  delivered  to  them, 
or  they  should  have  some  notice  of  the  proceeding,  the  sufficiency  of  which, 
if  disputed,  must  be  determined  by  the  court. («)  The  bail  may 
*be  summoned  at  any  time  before  tlie  rising  of  the  court  on  the  [*1124  ] 
return  day  :(«)  And  where  the  sheriff  returns  scire  feci,  the  court 
will  not  enter  into  the  validity  of  the  summons  upon  motion,  but  leave  the 
party  to  his  action  against  the  sheriff,  for  a  false  return. (J)  When  the 
bail  are  resident  in  another  county,  as  the  summons  must  be  sen'ed  in 
Middlesex,  this  mode  of  proceeding,  by  giving  the  bail  notice,  cannot  of 
course  be  adopted. (e) 

On  the  return  day  of  tlie  scire  facias  by  hill,  or  quarto  die  post  of  the 
return  by  orif/inal,  in  the  King's  Bench, (fZ)  or  Common  Pleas,(t')  the  sherift' 
may  be  called  on  by  rule  for  the  return  of  it :  and,  except  on  a  scire  facias 
against  the  heir  and  ter tenants,  he  either  returns  scire  feci,[f)  or  nihil 

(ee)  R.  T.  8  W.  III.  rcg.  1,  a.  R.  E.     5  Geo.  II.  rcg.  3,  a.  K.  B. 

(/)  2  Lil.  P.  R.  499.     3  Salk.  320.     1  Str.  14G.     R.  E.  5  Geo.  II.  reg.  3,  n.  K.  B. 

\gg)  1  Salk.  52.  1  Lrt.  Raym.  182,548.  2  Ld.  Raym.  1057.  1  Str.  401.  2  Str.  892, 
1165;  and  sec  Barnes,  26,  7,  114,  15. 

{hh)  The  several  cases  on  this  subject  are  collected  in  2  Ld.  Raym.  1057  ;  and  see  2  Wms. 
Sauud.  5  Ed.  72,/).  Cas.  Pr.  C.  P.  74,  5.  Barnes,  59,  S.  C.  /rf.  4,  5.  2  Bos.  &  P\il.  275.  9 
East,  316.     4  Price,  181,  2.     1  Chit.  Rep.  323,  {«).     yl«/r,  278. 

(i)  3  Bob.  &  P«l.  3-21.     2  New  Rep.  C.  P.  103 -,  but  vide  ante,  278.     1  Taunt.  221. 

(k)  1  Barn.  &  Aid.  486;    and  see  1  Str.  638. 

{I)  Pr.  ReK.  378,  9.     Cas.  Pr.  C.  P,  109.     Baroes,  431,  S.  C.     Ante,  947. 

(wi)  Append.  Chap.  XLIII.  §  119. 

(w)  2  Bl.^".  Rep.  837. 

(</)  1  East,  86 ;  and  see  1  Str.  644.  R.  E.  5  Geo.  II.  reg.  3,  {a)  K.  B.;  but  see  2  Durnf. 
&  East,  577,  eonlra. 

(b)  2  Str.  613.  3  Bur.  ISGQ.  1  Blac.  Rep.  393,  S.  C.  And  for  the  summons  and  sub- 
sequent proceedings  on  writs  oi  scire  facias  in  general,  before  declaration,  sec  2  Wms.  Sauud. 
5  Ed.  72,  q.  r. 

(<•)  Petcrsd.375.  (<?)  Imp.  K.  B.  10  Ed.  479;  and  see  13  East, 391. 

(fj  Imp.  C-  P.  7  Ed.  514,  {J)  Append.  Chap.  XLIll.  {  120. 
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hahent ;{(/)  that  ho  lias  given  notice  to  the  bail  or  defendants, (/)  or  that 
thej  have  nothing  by  which  he  can  make  known  to  them  ;[g)  or  that  he 
has  given  notice  to  one,  and  the  other  had  nothing,(7?)  &c.  On  a  sci7'e 
facias  against  the  heir  and  tertenants,  the  sheriff's  return  is  cither  that 
there  are  none,(u')  or  that  he  has  warned  them  to  appear :  In  the  latter 
case,  if  the  writ  be  general,  the  sheriff  should  return  that  he  has  warned 
certain  persons,  being  the  tenants  of  all  the  lands  in  his  bailiwick,  describ- 
ing them  ;  or  the  tenants  of  certain  lands,  and  that  there  arc  no  others  :{kk) 
a  return  that  he  has  warned  the  tenants  of  all  the  lands  generally, (ZZ)  or 
certain  persons,  tenants  of  lands  in  his  bailiwick, (mm)  being  insufficient. 

When  the  sheriff  returns  nihil,  the  plaintiff,  in  the  King's  Bench,  must 
in  all  cases  sue  out  a  second,  or  alias  writ  of  scire  facias  ;{nn)  commanding 
the  sheriff,  as  before  he  was  commanded,  &c. :  and  if  upon  this  second  writ, 
the  sheriff  also  return  nihil,  and  the  bail  or  defendants  do  not  appear,  there 
shall  be  judgment  against  them;(o)  two  Jiildls  being  deemed  equivalent  to 
a  scire  feci.{p)  And  it  is  not  necessary  to  give  notice  of  scire  facias  s  to 
the  bail:  it  being  their  duty  to  watch  the  sheriff's  office,  where  they  are 
lodged. ((2')  It  was  formerly  usual,  in  the  King's  Bench,  to  sue  out  both 
writs  of  scire  facias  together,  making  the  teste  of  the  second  as  if  the  first 
had  been  actually  returned  :(r)  But  now,  there  is  a  rule  of  court,  that  "  no 

writ  of  alias  scire  facias  shall  issue,  until  the  first  writ  be 
[*1125]  *returnable."(«)     In  the  Common  Pleas,  if  a  scire  facias  h^uQ 

upon  a  judgment  for  debt  or  damages,  against  the  defendant  him- 
self, who  was  party  and  privy  to  the  judgment,  and  the  sheriff  return  nihil, 
and  the  defendant  make  default,  there  shall  be  judgment  against  him,  with- 
out awarding  a  second  scire  facias  :{b)  And  in  that  court,  a  rule  is  given 
by  the  prothonotaries,  on  the  return  of  the  first  scire  facias,  for  another 
writ  to  issue. 

When  there  are  two  writs  of  scire  facias,  the  second,  or  alias  writ, 
should  be  tested  on  the  return  day,  or,  by  origi7ial  in  the  King's  Bench,((?) 
on  the  quarto  die  post  of  the  return  of  the  first,  except  in  error,  ((?)  or 
unless  the  return  day  happen  on  a  Sunday  :{e)  But,  in  the  Common  Pleas, 
the  second  scire  facias  may  be  tested  and  issued  before,  or  on  the  quarto 
die  post  of  the  return  of  the  first.(jf )  The  alias  should  be  made  returnable, 
like  the  first  writ,  on  a  day  certain, (^^)  or  general  return  day,  according  to 
the  nature  of  the  proceedings.  And,  in  the  King's  Bench  by  hill,  it  is 
sufficient  if  there  be  fifteen  days  inclusive  between  the  teste  of  the  first  and 
return  of  the  second  writ,  without  regard  to  the  number  of  days  between 

{/)  See  note  (/),  preceding  page. 

{g)  Append,  Chap.  XLIII.  §  121.  {h)  Id.  |  122.  («)  Id.  §  125. 

(M)  Co.  Ent.  622,3.  Off.  Brev.  iTS,  2^2,  2iQ.  Heme,  326.  Dalt.  Sher.  55&.  Append. 
Chap.  XLIII.  I  126.  [11)  Carth.  105.. 

{mm)  2  Salk.  598.     2  Wins.  Saund.  5  Ed.  »,  (7). 

{nn)  2  Inst.  472.  Cro.  Jac.  59.  8  Mod.  227.  Say.  Rep.  131.  Append.  Chap.  XLIIL 
I  20,  79,  127. 

(o)  Dyer,  168,  172,  1&8,  201.     Yelv.  112.     Sty.  Rep.  281,  288,  323. 

{p)  See  1  East,  89>.     4  East,  SI  2. 

(?)  Sillitoe  T.  Wallace  ^  another,  bail  of  Oaivihorm,  M.  43  Geo.  III.  K.  B.     8  Moore,  8. 

\r)  2  Satk.  599.     8  Mod.  227. 

{a)  R.  T.  8  W.  III.  reg.  1,  K.  B.     12  Mod.  87.     7  Mod.  40,  96. 

{h)  Dyer,  168,  a.     2  Inst.  472.     2  SaJk.  599.     Com.  Dig.  tit.  Pleader,  3  L.  8. 

(c)  Imp.  K.  B.  10  Ed.  479. 

{d)  R.  T.  8  W.  III.  a.  K.  B. ;  and  see  4  Durof.  &  East,  377. 

U)  Dyer,  168,  a.  (/)  a  Ring.  162. 

{gg)  2  Ul.  P.  R.  499»  &c. 
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tlic  teste  and  return  of  eacli  :(/<)  But  by  original  in  tliat  court,  there  sliould 
ha  fifteen  days  inclusive  between  tlie  teste  and  return  of  the  alias^  as  well 
as  of  the  first  writ  of  scire  far iaH.{i)  In  proceeding  against  bail  however, 
in  the  Common  Pleas,  there  need  not  he  fiftren  days  between  the  teste  and 
return  of  each  scire  facidii,  but  it  is  sullicient  if  there  be  fifteen  days 
between  the  teste  of  the  first  and  return  of  the  seeond.(/:)  Every  writ  of 
scire  facias,  of  which  notice  is  given  to  the  defendants,  must  be  left  in  the 
sheriif's  office, /our  entire  days  before  the  return :(/)  And  when  there  are 
two  writs,  the  first  should  be  left  in  the  office  some  time,(/)  (generally  one 
day,)  and  the  alias  four  entire  <lays,  before  the  return;  whieh  must  be  the 
last  four  days,(m)  exclusive  both  of  the  day  of  lodging  it,  and  the  day  of 
the  return  :{n)  and,  in  the  King's  Bench,  an  intervening  Sundaij  is  not 
reckoned  as  one  of  them  :(t>)  But,  in  the  Common  Pleas,  Sunday  may 
be  reckoned  as  one  of  thcfour  days,  which  must  elapse  between  the  return 
of  the  second  writ  and  signing  judgmcnt.(p)  In  the  King  Bench  also, 
the  shcriflF  is  required  to  indorse  on  every  such  writ,  the  day  of  the  month 
it  is  left  in  his  office :((/)  And  in  order  to  found  proceedings  against  bail, 
the  capias  ad  satisfaciendum  in  that  court  must  be  entered  in 
the  public  book,  *kept  at  the  sheriff's  office  for  that  purpose,  in  [*112G] 
London  and  3Iiddlesex,{a)  But,  in  the  Exchequer,  where  a  writ 
of  capias  ad  satisfaciendum  was  properly  indorsed  and  lodged,  and  had 
remained  the  full  time  on  the  file  of  the  sheriff  of  Middlesex  s  office,  hut 
there  was  no  entry  in  the  public  book,  except  of  the  day  of  its  return,  the 
court  refused  to  set  aside  the  proceedings  against  the  bail ;  no  inquiry  hav- 
ing been  made  at  the  office,  on  their  part,  during  the  four  days  preceding 
the  return,  and  it  being  sworn,  (although  not  by  any  person  in  the  office,) 
that  if  inquiry  had  been  made,  verbal  information  would  have  been  givea 
that  the  Avrit  was  lodged.(6) 

On  tlie  return  day  of  the  second  scire  facias,  or  of  the  first,  i?  scire  feci 
be  returned,  the  bail  are  absolutely  fixed  :{c)  and  a  rule  must  be  given  with 
the  clerk  of  the  rules  in  the  King's  Bench,  for  the  bail  or  defendants  to 
appear  :{d)  which  rule  should  be  given  on  the  return-day  in  actions  by  billj 
or,  in  actions  by  original,  on  the  quarto  die  post  of  the  return  of  the 
second  scire  facias,  or  of  the  first,  if  scire  feci  be  returned  ;(t')  and  expires 
hxfour  days  exclusive:  and  Sunday  is  not  a  day  within  this  rule,  though 
an  intermediate  one.(/)     In  the  Common  Pleas,  the  rule  to  appear,  which 

(A)  T.  Jon.  228.  2  Salk.  599.  Garth.  4G8.  T  Mod.  40.  8  Mod.  227.  2  Str.  765,  1139. 
E.  T.  8  W.  III.  a.     R.  E.  5  Geo.  II.  reg.  3,  a.  K.  B. 

(«■)  II.  E.  5  Geo.  II.  rcg.  3,  a.  K.  13. 

(X-)  Lulw.  24.     Caa.  Pr.  C.  P.  114.     Pr.  Reg.  377,  S.  C.     2  Blac.  Rep.  022.     3  Ring.  162. 

(/)  Williams  V.  Masun,  .M.  4  Geo.  II.  K.  B.  1  East,  89,  [a).  R.  E.  5  Geo.  II.  rcg.  3,  3 
Bur.  1723.     4  Bur.  2439,  K.  B.     Imp.  C.  P.  7  Ed.  515, 

(wi)  4  Durnf.  &  East,  583.     13  East,  588. 

(n)  4  Bam.  &  Aid.  537. 

\o)  1  Barn.  &  Aid.  528 ;  and  see  11  East,  271.  6  Maule  &  Sel.  133.  2  Chit.  Rep.  192,  S. 
C.     2  Dow  I.  &  Ryl.  869.     Ante,  1098. 

{p)   3  Bing.  1C2. 

(q)   R.  E.  5  Geo.  II.  reg.  3.  K.  B. 

(a)   5  Maule  k  Sel.  323.    2  Chit.  Rep.  102,  S.  C.    Ante,  1098  ;  but  see  3  East,  570,  contra. 

h)   1  MClel.  tt  Y.  483. 

U)  Ante,  283  ;  and  see  1  East,  89.     4  East,  312. 

\d)  Append.  Chap.  XLIII.  §  128. 

\e)  Imp.  K.  B.  10  Ed.  475,  6,  479;  and  see  13  East,  391. 

(/)  11  East,  271 ;  aud  see  6  Maule  &  Sel,  133.  2  Chit.  Rep.  192,  S.  C,  1  Baru.  &  Aid. 
528. 
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also  expires  mfour  days  exclusive,(^^)  is  given  witli  the  prothonotaries  :(/i) 
and  when  scire  feci  is  returned,  it  should  be  given  on  the  appearance  day 
of  the  return  of  the  writ:(A)  but  when  there  are  two  writs  of  scire  facias, 
the  rule,  it  is  said,  should  be  given  on  the  return  day  of  the  last  writ.(/!) 
Before  the  rule  expires,  the  bail  or  defendants  cither  appear,  or  make 
default.  In  the  latter  case,  the  plaintiff  is  entitled  to  judginent,(i)  or  rather 
to  an  award  of  execution, (/r)  which  he  may  sign  on  the  expiration  of  the 
rule :  And  if  a  man  have  judgment  for  damages  against  two,  and  sue  out 
a  scire  facias  against  both,  if  one  be  returned  summoned  and  make  default, 
and  the  other  have  nothing,  the  plaintiff  may  have  execution  against  him 
who  made  default,  for  the  whole.(^)  So,  if  it  be  returned  that  one  of  them 
is  dead,  he  shall  have  execution  for  the  whole  against  the  other. (Z) 

Judgment  being  signed,  the  proceedings  in  scire  facias  should  be  forth- 
with entered  on  a  roll,  with  an  award  of  execution,  and  the  roll  docketed. (?n) 
The  entry  of  the  proceedings  is  either  against  bail,(w)  or  in  other  cases  :(o) 
And,  in  the  King's  Bench,  when  two  w^rits  issue,  returnable  in  different 
terms,  the  first  must  be  entered  of  the  term  wherein  it  is  returnable ;  and 
an  award  of  the  second  is  sufficient,  without  setting  it  forth  at  large. (j^)  In 
the  Common  Pleas,  if  there  be  two  writs  of  scire  facias,  return- 
[  *1127  ]  able  in  *different  terms,  there  must  be  two  rolls,  one  of  the  term 
the  first  writ  was  returnable,  and  the  other  of  the  term  the  second 
is  returnable:  on  one  of  which  rolls,  the  first  writ  is  entered,  with  the 
sheriff's  return  thereto,  and  an  award  of  the  second  writ  only  ;  and  the 
other  roll,  which  begins  with  an  alias  prout  patet,  contains  a  copy  of  the 
former  roll,  with  the  addition  of  the  return  to  the  second  writ,  and  the 
entry  of  the  judgment  of  the  court. (a) 

If  the  bail  or  defendants  appear  to  the  scire  facias,  which  in  the  King's 
Bench,  if  the  action  were  by  bill,  is  signified  by  delivering  a  note  in  writing 
to  the  plaintiff's  attorney,(J)  a  declaration  must  be  delivered,  a  rule  to 
plead  given,  and  a  plea  demanded,  as  in  other  cases  :{c)  But  if  the  action 
•were  by  original,  an  appearance  should  regularly  be  entered  with  the 
filacer. [d)  In  the  Common  Pleas  the  appearance  is  entered,  on  a prcecipe.(e) 
with  the  prothonotaries :(/)  And  if  the  declaration,  in  that  court,  be  not 
delivered  four  days  exclusive  before  the  end  of  the  term,  the  defendant 
will  be  entitled  to  an  imparlance.(^^) 

The  declaration  in  sci?'e  facias,  in  the  King's  Bench,  begins  by  stating 
that  the  king  sent  to  the  sheriff,  his  writ  close  in  these  words,  (setting  forth 
the  writ  verbatim:)  It  then  states  the  plaintifi"s  appearance  at  the  return 
of  the  writ,  and  the  sheriff's  return  thereto;  and  if  he  return  nihil,  it  con- 
tains a  recital  of  the  mandatory  part  of  the  second  writ  of  scire  facias,  and 
goes  on  to  state  the  plaintiff's  appearance,  in  like  manner,  at  the  return  of 
that  writ,  and  the  sheriff's  return  thereto:  Then  follows  the  appeai-ance 

(ff)  Imp.  0.  P.  1  Ed.  514,  15.  (h)  Id.  514. 

(?)  Com.  Dig.  tit.  Pleader,  3  L.  8,  9.  (/<•)  11  East,  516. 

il)  Bac.  Abr.  tit.  Execution,  G. 
m)  Append.  Chap.  XLIII.  I  30,  135,  6,  7.  (w)  Id.  I  21,  &c. 

(o)  Id.  I  129,  &c.;  and  see  2  Wms.  Saund.  5  Ed.  72,  r. 
Ip)  R.  E.  5  Geo.  II.  reg.  3,  a.  K.  B. 

(a)  Imp.  C.  P.  7  Ed.  515,  520.     Append.  Chap.  XLIII.  g  27;  and  see  Petersd.  379,  80. 
\b)  Append.  Chap.  XLIII.  §  31,  138. 

(c)  R.  E.  5  Geo.  H.  reg.  3,  a.  K.  B.     Imp.  C.  P.  7  Ed.  520. 

{d)  2  Archb.  K.  B.  89.  (e)  Append.  Chap.  XLIII.  I  32,  139. 

(/)  Imp.  C.  P.  7  Ed.  502,  515,  520.  [gg]  Id.  520,  21. 
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of  the  bail  or  defendants ;  and  the  declaration  against  hail  concludes,  by 
praying  execution  of  the  debt  or  daniagen  recovered,  ]>y  hiU,  or  of  the  sum 
acknowledged,  by  ori(/i)i<il,  according  to  the  force,  form  and  effect  of  the 
recognizance  :(/<)  And  an  allegation  in  a  declaration  with  a  prout  patet, 
&c.,  that  the  plaintiffs  by  the  judgment  of  the  court  recovered  against  the 
bail,  is  not  proved  by  the  production  of  the  recognizance  of  bail,  and  the 
scire  facias  roW,  which  latter  conchuled  in  the  common  form,  that  the  plain- 
tiffs have  their  execution  thereupon  against  the  bail ;  fur  this  is  an  award 
of  exccatiott,  or  at  most  a  judgment  of  execution,  and  not  a  judgment  to 
7'ecover.{i)  But  though  the  original  action  was  for  damages^  it  is  not  de- 
murrable, in  scire  facias  against  bail,  to  pray  judgment  in  a  replication  of 
debt  and  damagcs.(X:)  Upon  ajudc/ment  after  a  year  and  a  day,  the  decla- 
ration concludes  by  praying  execution  of  the  debt  or  damages  generally  ;(/) 
or,  against  executors  or  administrators,  of  the  debt  or  damages,  to  be  levied 
of  the  goods  and  chattels  of  the  original  defendaiit,  in  their  hands  to  be 
administered  ;(w)  or,  against  the  heir  and  tertenants,  to  be  levied 
of  the  lands  and  tenements  *whereof  they  are  returned  tenants,  [  *1128  ] 
or  which  have  descended  and  come  to  the  heir  by  hereditary  de- 
scent from  the  defendant,  according  to  the  force,  form  and  effect  of  the 
Tcco\cYj.{aa)  In  the  Common  Pleas,  the  declaration  begins  by  stating 
that  the  sheriff  was  commanded,  whereas,  &c.,  (reciting  the  writ  of  scire 
facias  throughout ;)  after  which  it  proceeds  in  substance  as  in  the  King's 
Bench. (66)  A  declaration  in  scire  facias,  returnable  the  last  return  of  a 
term,  may,  in  the  former  court,  be  entitled  of  the  same  term  generally. (c) 
And  it  is  usual  for  executors  and  administrators,  in  declaring  on  a  scire 
faci((s,  to  make  a  jij'ofej't  in  curid  of  the  letters  testamentary,  or  of  ad- 
ministration; but  it  may  be  inserted  either  in  the  middle  or  at  the  end  of 
the  writ.((Z) 

To  a  scire  facias  on  a  recognizance  or  judgment,  the  defendant  may 
plead  in  abatement  or  in  bar,  as  in  other  actions.(c)  On  a  general  writ  of 
scire  facias  against  the  heir  and  tertenants,  if  some  of  the  tertenants  only 
are  summoned,  they  may  plead  that  there  are  other  tertenants  not  named, 
in  the  same  county,  and  pray  judgment  if  they  ought  to  answer,  quousque 
the  others  be  summoned,  but  ought  not  to  pray  quod  breve  eassiiur  ;  for 
the  court  ought  never  to  abate  the  writ,  but  when  the  plaintift"  can  have  a 
better  writ :(/)  But  upon  a  spcci'a?  writ,  if  all  the  tertenants  are  not  named 
in  it,  those  who  are  may  plead  in  abatement ;  for  there,  the  party  may  have 
a  better  writ,  by  naming  them  all:(/)  And  it  seems  to  be  a  good  plea, 
that  there  are  other  tertenants  not  named,  in  another  co\mty.{t/)  AViien  a 
tertenant  is  sununoned,  and  doth  not  plead  that  there  are  other  tertenants, 
not  summoned  or  named  in  the  Avrit,  he  shall  never  afterwards  have  a  scire 


i' 
(^ 


<h)  Append.  Chap.  XLIII.  §  33,  4,  5.  (i)  11  East,  510. 

{k)  2  Chit.  Rep.  322.  {l)  Append.  Chap.  XLIII.  2  l-»0,  kc. 

(m)  Id.  §  150,  51. 
(aa)  Append.  Chap.  XLIII.  §  151. 

(hb)  Id.  I  .-iO,  7,  145,  6.     And  sec  2  Moore,  66.     8  Taunt.  171,  S.  C,  as  to  the  mode  of 
declaring:  in  Middlrxex,  on  a  recognizance  taken  before  a  commissioner  in  Durham. 

(c)  3  Wils.  154.     2  Blac.  Rep.  735,  S.  C. 

(d)  Carth.  G9.     1  Show.  60.     6  Mod.  134.     7  Mod.  15;  and  see  2  Wms.  Saund.  5  Ed.  9, 
b.  (12),  72,  r. 

\e)  2  Inst.  470.     10  Mod.  112  ;  and  see  2  Wnis.  Sannd.  5  Ed.  72,  r. »,  t,  v.     4  Moore,  163. 
\f)  2  Salk.  601.     6  Mod.  199,  226.     2  Ld.  ll.ivm.  1253.     3  Salk.  321,  S.  C.     2  Wms. 
Saiind.  5  Ed.  9,  a,  (10). 

{g)  2  Vont.  104.     Bac.  Abr.  tit.  Scire  facias,  C.  5.     2  Wms.  Saund.  5  Ed.  9,  <i,  (10). 
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facias,  or  audita  querela,  to  compel  the  others  to  contribute. (/«)  To  a 
scire  facias  against  a  tcrtenant,  upon  a  judgment  in  debt,  or  other  personal 
action,  the  defendant  cannot  plead  non-tenure  generally,  because  it  is  con- 
trary to  the  sheriff's  return ;  but  he  may  plead  a  special  non-tenure  in  such 
case,  as  that  he  has  only  a  term  for  years.(i) 

To  a  scire  facias  against  bail  in  the  action,  they  may  plead  nul  tiel 
record  of  the  recognizance,(/c)  or  of  the  recovery  against  the  principal ; 
payment  by,  or  a  release  to  the  principal  or  bail :(/)  or  that  the  principal 
rendered  himself,  or  was  rendered  by  his  bail,  before  the  return  of  the 
capias  ad  satisfaciendum.{m)  They  may  also  plead,  in  dis- 
[  *1129  ]  charge  of  their  liability,  *that  there  was  no  capias  ad  satisfaci- 
endum sued  out  and  returned  against  the  principal  •,{a)  and  if 
there  be  a  void  wi'it,  it  is  as  none.(S)  But  if  the  writ  be  merely  irregular, 
as  if  it  was  sued  out  after  a  year,  without  a  scire  facias, {cc)  or  made  return- 
able on  a  day  out  of  iQxva.,{dd)  or  if  it  has  not  lain/oitr  days  in  the  sheriff's 
o£&ce,(t'e)  the  bail  cannot  take  advantage  of  the  irregularity  by  pleading  :{ff) 
And  the  validity  of  a  fieri  facias  cannot  be  impeached  at  nisi  p)rius,  on 
the  ground  that  the  judgment  ought  to  have  been  revived  by  scire  facias, 
or  that  there  was  an  irregularity  in  the  return  of  the  wnt.{gg)  So,  while 
the  judgment  against  the  principal  remains  in  force,  the  court  will  not,  on 
account  of  its  irregularity,  set  aside  the  capias  ad  satisfaciendum,  or  other 
proceeding  against  the  bail :  But  where  judgment  was  irregularly  signed 
against  tbe  principal,  without  first  obtaining  the  usual  rule  for  judgment, 
and  the  plaintiff  proceeded  to  execution  against  the  bail,  after  procuring  a 
return  of  non  est  inventus  to  a  ca.  sa.  against  the  principal,  and  two  nihils 
to  be  returned  to  two  writs  of  scire  facias  against  the  bail,  the  court  of 
King's  Bench,  upon  the  application  of  the  bail,  together  with  the  principal, 
held,  that  they  were  entitled  to  be  released  from  such  judgment  against  the 
principal,  and  its  consequences  against  the  bail ;  upon  an  afiidavit  made 
by  them,  that  they  had  no  notice  of  such  judgment,  till  the  writ  of  ca.  sa. 
issued  against  the  bail,  when  they  applied  to  vacate  the  proceedings. (7iA) 
The  practice  of  the  court  however  is  pleadable,  when  the  merits  of  the  case 
depend  upon  it :  Therefore  where  bail,  sued  in  scire  facias  upon  their 
recognizance,  plead  that  no  ca.  sa.  was  dull/  sued  out,  returned  and  filed 
against  the  principal,  according  to  the  custom  and  practice  of  the  court,  to 
which  the  plaintiff  in  his  replication  shows  a  writ  of  ca.  sa.  issued  into 
Middlesex,  it  is  no  departure  for  the  defendant  to  rejoin,  that  the  venue  in 
the  action  against  the  principal  was  laid  in  London,  for  that  sustains  the 
plea.(M) 

(h)  Moore,  524.     2  "VTms.  Saund.  5  Ed.  9,  a,  (10). 

(?)  2  Salk.  601.  3  Salk.  321.  6  Mod.  199,  226.  2  Ld.  Raym.  1253,  S.  C. ;  and  see  Bac. 
Abr.  tit.  Scire  facias,  E.  Com.  Dig.  tit.  Pleader,  3  L.  11. 

(k)   T/ies.  Brev.  265. 

{I)  Sty.  Rep.  324.     1  Ld.  Raym.  157.     Stat.  4  Ann.  c.  16.  §  12. 

(ffi)   1  Ld.  Raym.  156,  7.     Eealey  v.  Medley,  M.  24  Geo.  III.  K.  B. 

(a)  Sty.  Rep.  281,  288,  324.  5  Dowl.  &  Ryl.  615.  And  the  replication  to  such  plea 
ehould  conclude  to  the  record.     1  Ken.  347,  8. 

{b)  3  Keb.  671.     6  Mod.  304. 

[cc)  2  Ld.  Ravm.  1096.     6  Mod.  304.     Holt,  Rep.  90,  S.  C. ;  and  see  1  Ken.  120. 

(dd)  2  Bur.  1187,  8. 

{ee)   1  Wils.  334.     16  East,  41.     1  Dowl.  &  Ryl.  50.     Ante,  689. 

(/)  Powell  V.  Taylor,  M.  28  Geo.  III.  K.  B. ;  and  see  5  Moore,  168.     5  Dowl.  k  Ryl  615. 

(99)  ^  Camp.  58  ;  and  see  4  Price,  13. 

{hh)  4  East,  310. 

(w)  16  East,  39 ;  and  see  5  Dowl,  &  Ryl.  615;  but  see  1  Dowl.  &  Ryl.  50.    Ante,  689, 
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If  the  principal  die  before  the  return  of  the  capias  ad  sathfacwndum^ 
tliis  will  operate  in  excuse  of  performance,  and  the  l)ail  may  plead  it  in 
their  (listliarge.(^)  So,  they  may  ])lead  that  a  writ  of  error  was  sued  out 
and  allowed  after  tlic  issuing'  and  before  the  return  of  tlie  caj)ias  ad  natis- 
faciendum  against  the  principal,  so  as  to  avoid  proceedings  against  them  in 
scire  facias  upon  the  recognizance  of  bail,  prosecuted  after  a  return  by  the 
sheriff  of  non  est  inventus,  made  pending  such  writ  of  crror.(/) 
But  *it  is  not  a  good  plea  tliat  the  principal  died  before  the  [*1130] 
issuing,(r7)  or  after  the  return(/>)  of  the  capias  adsatisfar/ivdinn  ; 
for  thougii  a  plea  that  the  principal  died  before  the  writ  be  issued,  be  con- 
clusive if  found  for  the  defendant,  yet  it  is  not  so,  if  found  for  the  plainti^'; 
inasmuch  as  the  principal  might  still  have  died  after  the  issuing,  and  before 
the  return  of  the  writ :  And  when  the  principal  dies  after  the  return  of  the 
capias  ad  satisfaciendum,  this  will  not  discharge  the  bail;  for  upon  the 
return  of  non  est  inventus,  their  recognizance  is  in  strictness  forfeited  ;  and 
tliough  a  render  afterwards,  and  before  the  return  of  the  scire  facias,  is 
allowed,  yet  that  is  merely  ex  (jr  at  id,  not  ex  debito  justitia>,  and  therefore 
cannot  be  pleaded. (c)  So,  it  is  not  a  good  plea,  to  an  action  on  a  recogni- 
zance of  bail,  that  after  the  judgment,  the  plaintiff  entered  into  an  agreement 
with  the  principal,  without  the  privity  of  the  bail,  to  take  goods  from  the 
principal,  to  secure  the  payment  of  part  of  the  money  recovered,  and  that 
such  goods  were  consigned  to  him  accordingly. (fZ)  Where  the  principal 
died  after  a  capias  ad  satisfaciendum  returned,  and  before  it  was  filed,  the 
court  of  King's  Bench  on  motion  would  have  formerly  stayed  the  filing  of 
it,  in  favour  of  the  bail :((')  But  in  a  late  case  it  was  holden,  that  if  the 
principal  die  after  the  return  of  the  capias  ad  satisfaciendum,  and  before 
the  return  is  filed,  the  bail  are  fixed  ;  and  the  court  would  not  stay  the 
filing  of  the  return. (/)  To  a  plea  of  the  death  of  the  principal,  before  the 
return  of  the  capias  ad  satisfaciendum,  the  plaintiff  in  his  replication  must 
set  forth  the  writ,  and  that  the  principal  was  alive  at  the  return  of  it  :{y) 
and  such  replication  must  conclude  with  an  averment. (7?) 

If  a  scire  facias  be  brought  on  a  judgment,  the  defendant  may  plead  nul 
tiel  record  of  the  recovery,(z')  payment, (^")  or  a  release  ;(//)  or  that  the  debt 
or  damages  were  levied  on  ^  fieri  facias, [m)  the  defendant's  lands  extended 
for  them  upon  an  elegit,{n)  or  his  person  taken  in  execution  on  a  axpias  ad 

(/t)  1  Rol.  Ahr.  33G.  Cro.  Jac.  165.  W.  Jon.  139.  Sty.  Rep.  324.  12  Mod.  COl.  10 
Mod.  2G7.  R.  E.  5  Goo.  II.  reg.  3,  a.  But  they  cannot  plead  the  bankruptcy  mu\  certifi- 
cate of  their  principal.     1  Bos.  &  Pul.  448,  450,  (6).     2  Bos.  &  PhI.  45.     Ante,  21)1,  2,  304. 

(/)  2  East,  439.  In  a  similar  case,  Biiller,  J.  said,  "  Thr  capias  ad  satisfaciendum  must  be 
returnable  before  the  suinp  out  of  the  writ  of  error  to  authorize  prococdinffs  apaiii.st  tho 
bail:  They  have  a  right  to  brinp;  the  principal  into  court  at  the  return  of  the  writ,  if  they 
can;  but  the  writ  of  error  rendering  that  impossible,  shows  that  ft-om  the  nature  of  tho 
case,  the  execution  must  not  only  bo  sued  out,  but  also  returnable,  before  the  issuing  of  tho 
writ  of  error.     /Inon.  H.  29  Geo.  III.  K.  B.  (a)   10  Mod.  2G7,  303. 

(A)  12  Mod.  112,  236.  8  Mod.  31.  1  Str.  511,  S.  C.  2  Ld.  Raym.  1452.  2  Str.  717,  S. 
C.     Snv.  Rep.  121.     2  Wils.  67.     2  Taunt.  240. 

(r)  Ante,  283.  (rf)  8  Price,  407. 

(r)  1  Lil.  P.  R.  113 ;  and  see  R.  E.  5  Geo.  II.  rtg.  3,  a.  K.  B.  2  Cromp.  S  Ed.  83.  1  Ricb. 
Pr.  K.  B.  445. 

(/)  6  Durnf.  k  East,  284.     Ante,  1099;  and  see  2  Wms.  Saund.  5  Ed.  72,  «,  /. 

(g)  Carth.  4. 

(A)  2  Wils.  65.    Doug.  68.     2  Durnf.  &  East,  576.     1  Ken.  S45. 

(i)   Off.  Brcv.  279.     Mod.  Int.  368.  (A)  Stat.  4  Ann.  c.  16,  \  12. 

(U)  3  Lev.  272. 

(m)  4  Leon.  194.     Sav.  123.     Cro.  Car.  328.     Clift,  675. 

(n)  Dyer,  299,  b.     1  Lev.  92. 
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satisfaeicndum.{o)     But  it  is  a  rule,  that  tlie  defendant  cannot  plead  any 
matter  to  the  scire  facias  on  a  judgment  which  he  might  haA'e  pleaded  in 

the  original  action.(j9)  If  the  sci7-e  facias  be  brought  against  an 
f  *1131  ]  *executor  or  administrator,  he  may  plead  jAejie  administravit  ;{a) 

but  then,  the  judgment  being  entitled  to  a  preference,  he  must  show 
in  what  manner  he  has  administered. (^)  And  when,  in  an  action  against 
an  executor,  the  plaintiff  dies  after  interlocutory  and  before  final  judgment, 
the  defendant  cannot  plead  to  the  scire  facias  for  assessing  damages,  a 
judgment  upon  bond  against  his  testator,  and  no  assets  ultra:  for  the  statute 
never  intended  that  the  executor  should  be  in  a  better  situation,  as  to  the 
assessing  of  damages  upon  the  inquiry,  than  his  testator,  who  could  have 
pleaded  nothing  but  a  release,  or  other  matter  in  bar,  arising  puis  darrieri 
contiyiuance.ic)  All  pleas  and  demurrers  upon  writs  oi  scire  facias,  ought 
to  be  delivered  •,[d)  and  all  issues  thereon  made  up  by  the  attorneys,  in  the 
King's  Bench. (ee)  In  the  Common  Pleas,  pleas  and  demurrers  in  scire 
facias  are  delivered,  as  in  other  cases,  to  the  plaintiff's  attorney,  or  filed 
with  the  prothonotaries;(^)  and  issues  are  made  up  in  like  manner  by,  and 
delivered  to  the  attorneys,  or,  in  country  causes,  by  or  to  the  agents  in 
town.((/^) 

When  the  party  has  a  release,  or  other  matter  which  he  might  have 
pleaded  to  the  scire  facias  in  his  discharge,  and  for  want  of  pleading  it, 
execution  is  awarded  upon  a  sceVe/ecz  returned,  he  is  estopped  for  ever,  and 
cannot  by  any  means  take  advantage  of  that  matter. (A)  But  when  execu- 
tion is  awarded  on  two  nihils  returned,  he  may  relieve  himself  by  audita 
querela,  though  not  by  writ  of  error  :{i)  And  when  the  case  is  clear,  and 
the  application  recent,  the  courts  will  interpose  in  a  summary  way,  and 
relieve  the  party  upon  motion, (A-)  without  putting  him  to  an  audita  cjue- 
rela.{l)  But  they  will  never  do  it,  when  the  fact  is  disputed ;(?»)  or  there 
has  been  a  long  acquiescence,  and  several  steps  have  been  taken  subse- 
quent to  the  award  of  execution  :(n)  or  the  ground  of  relief  is  doubtful  in 
point  of  law,  (1  Moore  &  P.  261.  4  Bing.  493,  S.  C.)  or  such  matter  of 
fact  as  may  be  proper  to  be  tried  by  a  jury.(oo) 

(o)   Off.  Brev.  300.     1  Salk.  271.     Ante,  1029,  30;  but  see  1  Lutw.  641,  643. 
Xp)  Cro.  EUz.  283,  588.     1  Sid.  182.     1  Salk.  2.     2  Str.  1043.     Cas.  temp.     Hardw.  233, 
S.  C.     Cowp.  727 ;  and  see  1  Man.  &  Ryl.  496,  («). 

(a)  For  the  form  of  a  replication  and  award  of  execution,  in  scire  facias  against  an  exe- 
cutor, who  pleaded /i/f?;f  admiivistravit prceter  for  the  sum  confessed  in  part,  and  for  the  resi- 
due of  assets  quanclo  acciderini,  see  Append.  Chap.  XLIII.  §  152  ;  and  for  the  form  of  a 
judgment  for  the  plaiatiflf,  on  demurrer  to  a  plea  in  scire  facias  against  an  executor,  in  K.  B. 
see  id.  |  153. 

(b)  1  Ld.  Ravm.  3,  4. 

(c)  1  Salk.  315.  6  Mod.  142,  S.  C;  and  see  2  Wms.  Saund.  5  Ed.  72,  t.  But  qjicEre, 
whether  the  interlocutory  judgment  in  this  case  was  not  obtained  against  the  testator,  and, 
he  dying,  the  scire  facias  issued  against  his  executor?  (d)  A'nte,  672. 

(ee)  R.  T.  12  W.  III.  a,  K.  B.  A7ite,  717.  For  the  form  of  the  issue  in  scire  facias  agamet 
bail,  see  Append.  Chap.  XLIII.  |  38 ;  and  for  the  entry  of  issue  and  award  of  execution,  &c. 
after  verdict,  see  id.  §  39. 

(/)  Ante,  672.  (r/^)  Ante,  718,  726. 

(h)  F.  N.  B.  104.     1  Salk.  93,  264.     1  Wils.  98. 

(i)  Sty.  Rep.  281,  288,  323.  1  Salk.  262.  4  Mod.  314,  S.  C.  1  Str.  197.  1  Maule  & 
Sel.  199. 

(k)  2  Ld.  Raym.  1295.     Barnes,  277.     1  Maule  &  Sel.  199. 

(/)  For  the  nature  of  the  remedy  by  audita  querela,  for  whom  and  in  what  cases  it  lies, 
and  in  what  not,  and  the  proceedings  thereon,  see  2  Wms.  Saund.  5  Ed.  148,  (1).  Ante, 
672,717,918. 

(m)  2  Str.  1198.  (n)  Id.  1075. 

(oo)  ]  Salk.  264;  and  see  9  Moore,  114,     2  Bing.  41,  S.  C. 
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No  damagea  were  recoverable  in  scire  facias  nt  *common  laAy,  [*1132] 
for  delay  of  execution  ;{<()  and  the  parties  wore  consequently  not 
entitled  to  coHtH,{h)  until  the  statute  8  k  \)  W.  III.  c.  11,  §  3,  by  which  it 
is  enacted,  that  "  in  all  suits  upon  any  writ  or  writs  of  scire  farins,  the 
plaintiff  obtaining  an  award  of  execution  after  plea  pleaded,  or  demurrer 
joined  therein,  shall  recover  his  costs  of  suit ;  and  if  the  plaintiff  shall  be- 
come nonsuit,  or  suffer  a  discontinuance ;  or  a  verdict  shall  pass  against 
him,  the  defendant  shall  recover  his  costs,  and  have  execution  for  the  same 
by  capias  ad  sat isfaric)tduni,{c)  Jieri  facias,{d)  or  elegit:"  with  a  proviso^ 
that  the  statute  shall  not  extend  to  executors  or  administrators. (r)  And 
costs  are  it  seems  recoverable,  when  a  scire  facias  is  brought  on  the  statute 
8  &  9  W.  III.  c.  11,  §  6,  for  assessing  damages  upon  the  death  of  a  plaintiflf 
or  defendant,  after  interlocutory  and  before  final  judgment ;(/)  or,  on  the 
same  statute,  §  8,  for  assessing  further  damages,  on  a  suggestion  of  other 
breaches,  in  dcU  on  bond  for  the  performance  of  covenants,  kc.{g) 

The  execution,  in  scii'e  facias  is  governed  by  the  award  of  it.  But 
where  two  writs  of  scire  facias  had  been  sued  out,  one  to  revive  the  judg- 
ment in  the  original  action,  and  the  other  to  revive  the  judgment  in  error, 
for  the  costs  in  error,  a  fieri  facias  issued  on  the  fii'st  scire  facias,  for  the 
damages  and  costs  in  the  original  action  only,  and  not  including  the  costs 
in  error,  was  holden  to  be  regular. (/</<)  After  judgment  against  the  prin- 
cipal, and  award  of  execution  against  the  bail,  the  plaintiff  may  sue  out 
execution  against  either  of  them. (a)  And  though,  in  the  case  of  bail,  the 
recognizance  be  to  levy  of  the  lands  and  chattels,  yet  in  the  King's  Bench, 
execution  of  the  body  by  capias  ad  satisfaciendum  is  good,(A-^)  even  as 
against  bail  in  error,(/^)  by  the  course  of  the  court;  and  a  capias  ad  satis- 
faciendum may  be  taken  out  against  bail,  without  any  feri  facias,  or  re- 
turn of  nulla  bona.{mm)  But  it  is  otherwise  in  the  Common  Pleas;  where 
no  capias  lies  against  the  bail,  after  an  award  of  execution  on  a  scire  facias  ; 
but  the  plaintiff  must  proceed  against  their  lands  and  chattels,  by  levari 
facias  or  elegit,  according  to  the  terms  of  the  recognizance  :(«)  Therefore, 
where  the  sheriff,  having  taken  the  bill  on  a  capias  ad  satisfaciendum,  after 
an  award  of  execution  on  a  scire  facias,  and  discharged  them,  was  sued 
for  an  escape,  and  the  plaintiff  declared  for  it  in  debt,  with  a 
count  for  money  had  and  received,  the  court  of  Common  *Pleas  [  *1133  ] 
ordered  the  capias  ad  satisfaciendum  to  be  set  aside,  and  the 
count  for  the  escape  to  be  struck  out  of  the  declaration  ;  the  sheriff  paying 
the  costs  of  that  count,  and  of  the  application.((7a)  But  a  capias  lies,  after 
judgment  given  against  the  bail,  in  action  of  deht.(l>h)     If  the  plaintiff  pro- 

{a)  2  Hur.  1701.    AtUr,  881,  fMG.  {h)  Srd  vide  anU,  947. 

(r)  Append.  Chap.  XLIII.  §  52,  &c.  (d)  Id.  §  40,  &c. 

(e)  I  Str.  1«8.  3  East,  202.  Petersd.  38G.  Ante,  947.  And  for  the  determinations  on 
tliid  statute,  vide  ante,  947. 

(/)  Ante,  947.  (j)  Ante,  881,  947. 

{hk)  2  Chit.  Rep.  240. 

(iV)  Cro.  Jac.  320 ;  and  sec  Com.  Dig.  tit.  Bail,  R.  11. 

{kk)   1  Rol.  Abr.  897.     1  Lev.  226.     3  Salk.  28G.     Append.  Chap.  XLIII.  g  52,  &c. 

(II)   2  Str.  822  ;  but  see    1  Rol.  Abr.  898.     3  Salk.  28G,  7,  contra. 

(mm)   2  Sir.  1139. 

(n)  Dyer,  306.  Cro.  Jac.  450.  Lit.  Rep.  238.  1  Rol.  Abr.  897.  2  DAnv.  Abr.  496.  3 
Salk.  286.  Troughton  v.  Clarke  ^  another,  bail  of  Ilammerton  <^-  another,  T.  49  Geo.  HI.  ;>''r 
Laxcrence,3.  2  Taunt.  113,  14.  6  Taunt.  490.  2  Marsh.  18G,  S.  C.  /</.  187,  (fl).  1  Chit. 
Rep.  190.     Ante,  1026,  1043. 

(aa)  6  Taunt.  490.     2  Marsh.  186,  S.  C.  (**)  3  Salk.  286. 
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coed  against  tlio  bail,  ami  take  them  in  execution,  ho  cannot  afterwards 
take  the  principal,  though  one  of  the  bail  become  bankrupt  and  be  dis- 
charged, and  the  other  also  be  discharged  on  paytnent  of  hve  shillings  in 
the  pound,  but  upon  an  express  understanding  that  the  plaintitV  shall  be  at 
liberty  to  proceed  against  the  principal. (^i*")  And  so.  if  the  priiicipal  be  in 
execution,  the  plaintitV.  it  is  said,  cannot  take  the  bail  -.[ii)  But  if  two  be 
bail,  although  one  be  in  execution,  yet  the  plaintiff  may  take  the  other ;(«•) 
and  the  recognizance  being  joint  and  several,  the  execution  may  be  seve- 
ral, though  the  scire  fact\rs  was  joiut^/) 


[*ll:U]  *CIIArTErv    XL  IV. 

0/  Writs  of  Error,  auJ  Falsr  JuPOtMKXT;   and  the  Proceedings 

thereon. 

A  WRIT  of  error  is  an  orujinal  writ,  issuing  out  of  Chancery ;  and  lies 
where  a  party  is  aggrieved  by  any  error  in  the  foundation,  proceeding, 
judgment,  or  execution  of  a  suit,  in  a  eom-t  of  record  ;(iT<i)  [a]  and  is  in  nature 

{e^i  2  M:iule  Jt  Sel.  341.  JTy^rtiV  (Vv,  Cro.  Jae,  320.  2  Buls^t.  6S,  S.  C.  1  Rol.  Abr. 
tit.  Ex^HtioH^  (G).  10  Tin.  Abr.  57S.  tit.  Ex^'Htion^  (G.  a,)  pL  1.  (Jttvnf.  But  where  a  plain- 
tiff, ju'tinor  vindor  what  he  oouceiveii  to  l>e  sound  advice,  took  the  deteudant,  atter  he  had 
taken  his  bail  iu  execution,  it  was  holdeu,  that  he  was  not  liable  to  an  action  for  mali- 
cionslv  arrestino:  the  defendant:  although  previously  to  the  arrest,  he  had  notice  from  the 
defendant,  that  his  proceedinsr  w^^s  illegal.  1  Stark.  Xi.  Pri.  502 ;  and  in  1  Sid.  107,  it  was 
determined,  that  if  execution  be  taken  ag5\inst  the  bail,  and  they  pay  part,  yet  the  plaintiff 
may  afterwards  take  execution  ags\inst  the  principal  for  the  residue,  the  bail  being  pre- 
vioiisly  set  at  liberty;  and  this  was  said  to  be  the  constant  pn\ctice  of  the  court,  and  that  in 
ITi^jtfCfi's  fjijf,  it  must  be  intended  that  the  bail  were  in  custody :  and  see  Cro.  Jae,  5^9.  1 
Vent.  315.     Ante,  1029,  30. 

(<i\  Cro.  Jac.  320;  but  see  T.  Jon.  T5.  1  Tent,  315.  2  Mod.  312.  2  Lev.  195.  2  Bos. 
&  Pul.  440,  semb.  eoHtra.  M  Cro.  Jae.  320. 

(/)  1  Lev.  225.     1  Sid.  339,  S.  C.     Bac.  Abr.  tit.  Fxe<^tfioH,  G.  Ante,  1099. 

(,i<i)  Co.  Lit.  2SS,  b.  And  for  the  proceedings  in  general  on  a  writ  of  error,  see  2  '\A'ms. 
Saund.  5  Ed.  100,  (i>,  to  101,  x, 

[a]  The  writ  of  error  is  a  common  law  writ,  and  the  Supremo  Court  of  Alabama  may 
bring  criminal  oases  before  it  by  that  writ.  /.y«c^.*  v.  Fhir  Ss-.st^,  5  Port.  236.  It  lies  of  right 
to  the  Probate  Court,  in  Mississippi  from  the  High  Covirt  of  Errors  and  Appeals.  (Jrem  v. 
W^mwt;,  1  Smedes  i  Marsh.  579.  It  will  lie  to  reWse  a  decision  refusing  to  quash  a  forth- 
coming bond,  so  as  to  avoid  an  execution  thereon.  Lans/oni  v.  Hichartifon,  5  Ala.  CIS. 
£aid-  or"  Ctiitfti  States  \.  Fatton,  5  How.  ^Miss.">  200.  The  dismissal  of  an  appeal  for  want  of 
jurisdiction,  does  not  bar  a  writ  of  error.  BuU  r.  Harrell,  7  How.  (Miss.)  9.  Error  will  lie 
to  an  order  amending  a  judgment.  T'tirHon  t.  ^fo^>re,  1  Monr.  2 13.  A  party  succeeding  upon 
a  minor  point,  but  foiling  in  the  main  object  of  his  suit,  may  bring  error  to  reverse  the  judg- 
ment, though  in  his  farour.  0<rntrt/  t.  Barrett,  6  Monr.  113.  It  will  lie  in  Missouri,  to  a 
judgment  of  the  county  court  upon  a  claim  presented  ags^inst  an  admiuistnttor  as  such. 
£<}n.i-in  v.  Perrt/.  5  Mis.  501. 

It  will  lie  upon  an  order  of  a  Probate  Court,  requiring  an  administrator  to  retain  in  his 
hand  all  the  money  of  his  estate  which  should  come  to  him,  subject  to  the  orvler  of  court 
for  the  purpose  of  paving  administrators,  and  guanlians  in  preference  to  all  other  demands. 
Gamble  v.  HamUion,  7  Mis.  4G9.  Or  to  a  judgment  of  nonsuit,  where  the  plaintiff  suffers 
the  judgment,  in  consequence  of  an  express  instruction  to  the  jury  agtvinst  his  right  to  re- 
cover. £ni;lifh  v.  Dtuarro,  5  Blackf.  5SS.  And  iu  Indiana,  to  a  judgment  of  the  Circuit 
Court  on  appeal  from  the  judgment  of  two  justices  of  the  peace,  in  a  case  of  forcible  de- 
tainer. B.tr:on  t.  Ofborn,  G  Blackf.  145.  In  Illinois,  from  the  Circuit  Court  to  the  Supreme 
Court,  although  the  judgment  complained  of  be  less  than  $20.     Botcers  r.  Greenj  1  Scam. 
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of  a  commission  to  the  ju<lfres  of  the  same  or  a  superior  court,  by  wliicli  they 
arc  authorized  to  exaiuine  the  record,  upon  whicli  judgment  was  given,  and 

42.  A  iilaintiff  may  maintuin  a  writ  of  error  to  reverse  his  own  judgment,  in  order  to  bring 
a  new  :siiit  where  jiidjjnicnt  was  erroneously  entered  liy  default,  where  a  plea  had  heen  filed. 
Jones  V.  ]\'rif//it,  4  Scam.  338.  It  will  lie  in  Alabama,  on  a  refusal  to  qun.«h  an  exerulion. 
I'dffe  V.  Colftnan,  9  Port.  275.  In  Illinois,  it  will  lie  to  the  decision  of  the  Circuit  Court, 
upon  a  motion  to  set  aside  a  judgment,  and  quash  an  execution  issued  thereon.  Stoo  v. 
Stale  Bank,  1  Scam.  428. 

A  writ  of  error  lies  upon  final  judgment  in  proceedings  of  prohibition.  William$,  Ex  parte, 
4  Pike,  ."i37.  Where  a  cause,  by  consent  of  parties,  is  submitted  to  the  court  for  trial,  with- 
out the  intervention  of  a  jury,  error  will  lie  for  the  ruling  of  the  court  on  questions  of  law, 
as  in  other  cases.  Franklin  Bank  v.  Buckiuffham,  12  Ohio,  482.  A  plaintiff  a^'aiiist  whom 
a  judgment  is  rendered,  may  niaiiitaiiv  a  writ  of  error  to  reverse  it,  on  the  ground  that  the 
court  to  which  he  resorted  had  no  jurisdiction.  Jordan  v.  Dennis,  7  Met.  5H0.  In  Connec- 
ticut, a  writ  of  error  lies  to  the  Sui)erior  Court  to  revise  the  judgment  of  a  court  below  under 
the  statute  in  relation  to  forcible  entry  and  detxiincr.  Vutton  v.  Tracy,  4  Conn.  7'J.  i^luart 
v.  J'eirrr,  1  Root,  75.  In  Massachusetts,  a  writ  of  error  lies  on  a  judgment  of  the  Common 
Pleas  rendered  on  a  report  of  referees,  under  a  submission  before  a  justice  of  the  peace,  pur- 
suant to  statute.  Short  v.  Pratt,  C  Mass.  490.  So  in  Pennsylvania,  a  writ  of  error  lies  to 
nn  award  of  arbitrators,  on  which  judgment  has  been  entered  in  the  Common  Pleas.  Levis 
V.  England,  4  Hiim.  5.  In  New  Hampshire,  error  lies  to  reverse  a  judgment  rendered  upon 
a  report  of  referees,  made  under  a  rule  entered  into  before  a  justice  of  the  i)eace,  pursuant 
to  their  statute  of  June  21st,  1797.  llu^r  v.  Grimen,  2  N.  Ilamp.  208.  A  writ  of  error  will 
lie  where  a  motion  to  set  aside  a  nonsuit  is  refused,  although  the  nonsuit  was  voluntarj*. 
Graham  v.  Greene,  4  Hayw.  187.  Collins  v.  Bowman,  2  Mis.  195.  Entjlish  v.  Mullanyhy,  1 
Mis.  780.  Haiijht  v.  Morris,  2  Ilalst.  289.  Lovell  v.  Everton,  11  Johns.  52.  Wilson  v.  Force, 
6  Johns.  110;  but  see  Evans  v.  Phillipps,  4  Wheat.  73.      Cain  v.  Bijrd,  1  Stew.  189. 

If  the  aggrieved  party,  without  any  laches  on  his  part,  cannot  avail  himself  of  an  appeal, 
he  is  entitled  to  a  writ  of  error.  Valier  v.  Hart,  11  Mass.  300.  J'utnam  v.  Churchill,  4  lb. 
516.  Smith  v.  Rice,  11  lb.  507.  Skipwith  v.  Bill,  2  lb.  35.  Thus  a  writ  of  error  lies  to  re- 
verse a  judgment  against  an  infant,  where  an  aj)peal  lay,  since  the  infant  could  not  ajipeal. 
Valier  v.  JIart,  11  Mass.  300.  So  if  a  party  to  an  action,  jiending  in  the  court  of  Common 
Pleas,  enters  into  an  agreement  that  he  will  not  appeal  from  the  judgment  of  that  court,  he 
will  nevertheless  be  entitled  to  his  writ  of  error,  although  he  might  have  appealed,  if  he  had 
not  waived  his  right.  Putnam  v.  Churchill,  4  Mass.  51<J.  So,  a  writ  of  error  lies  on  a  judg- 
ment of  the  court  of  Common  Pleas,  rendered  against  the  defendant  by  default,  who  had  no 
notice  of  the  suit.  Skipuith  v.  Jlill.  2  Mass.  35.  Smith  v.  Bice,  11  lb.  507.  G'ay  v.  Kiehard- 
ton,  18  Pick.  417.  Thatcher  v.  Miller,  11  Mass.  413.  Thatcher  v.  Miller,  13  lb.  270.  In 
New  Hampshire,  a  writ  of  error  lies  to  reverse  an  order  of  the  court  of  Common  Pleas,  ar- 
resting judgment  in  an  action.  Tavor  v.  Philbrick,  5  N.  Hamp.  358.  So  also  in  Missouri 
and  Pennsylvania.  State  v.  Foster,  2  Mis.  210.  Benjamin  v.  Armstrong,  2  S.  k  \\.  392. 
But  it  will  not  lie  upon  what  is  matter  of  discretion,  in  a  court.  Wall  v.  Wall,  2  Har.  ti 
Gill,  79.  Romaine  v.  Norris,  3  Halst.  80.  Chase  v.  Davis,  7  Verm.  47G.  Edytll  v.  Bennett, 
lb.  534.  Thus,  the  granting  or  refusal  of  a  new  trial,  on  a  petition  for  that  purpose,  is  a  matter 
of  discretion,  and  therefore  not  a  subject  of  error.  Mayill  v.  Lyman,  C  Conn.  59.  Levria  t, 
llaicley,  1  lb.  49.  Kimball  v.  Cady,  Kirby  41.  Anderson  v.  State,  5  Har.  k  J.  114.  Marine 
Int.  Co.  v.  Ilodffson,  6  Cranch.  20G.  Norwich  Railroad  v.  Cahill,  18  Conn.  484.  Marine 
Ins.  Co.  v.  Young,  5  lb.  187.  Henderson  v.  Moore,  lb.  11.  Clemson  v.  Krooper,  Hreeze.  1G2. 
Collins  v.  Claypole,  lb.  1G4.  Street  v.  Blue,  lb.  201.  Vernon  v.  May,  lb.  229.  Aliter,  in 
Indiana  and  ^iissouri.  Goldsby  v.  Robertson,  1  Hlackf.  21.  State  v.  Bird.  1  Mis.  585.  So  the 
allowance  or  disallowance  of  an  amendment  in  a  particular  case  within  the  general  power 
of  the  court,  is  not  ground  of  error.  Merriam  v.  Lanydon,  10  Conn.  460.  Chirac  v.  Reimcktr, 
11  Wheat.  280.  Marine  Int.  Co.  v.  Hodgson,  6  Cranch,  206.  Stearnt  v.  Barrett,  1  Ma«on, 
153.  So  the  disallowance  of  a  motion  to  withdraw  tjie  general  issue.  Beebe  v.  Steele,  2 
Verm.  314.  Or  a  refusal  to  strike  out  a  plea  on  motion.  Johnson  \.  Wren,  3  HXcvr.  172.  Or 
for  iU  refusal  to  continue  a  cause.  Marine  Ins.  Co.  v.  Hodgson,  6  Cranch,  20G.  (hringi  v. 
lifall.  1  Litt.  257.  Woods  v.  Young.  4  Cranch,  2:i6.  Mis-statomont  of  a  fact  by  a  judge  in 
his  charge  to  the  jury,  is  not  the  sulyect  of  a  writ  of  error,  llamrtt  v.  Dundat.  4  Barr,  178. 
Nor  is  a  judge's  eijtression  of  his  opinion,  of  the  weight  or  strength  of  evidence,  unless  he 
erroneously  instruct  the  jury  that  particular  evidence  is  primii /neie  or  conclusive,  words  of 
technical  and  definite  meaning.  lb.  Nor  is  the  time  when  a  witness  is  allowed  to  be  exa- 
mined. Levers  v.  Van  Bus.ikirk,  4  Barr,  309.  Nor  is  the  admission  of  improper  evidence, 
which  has  been  afterwards  withdrawn.  Miller  v.  Miller,  4  Barr,  317.  Carrill  v.  Stout,  10 
Ala.  796.  Nor  is  a  refusal  to  stay  proceedings,  until  the  costs  of  a  former  suit  have  been 
paid.  Withers  v.  Haines,  2  Barr,  435.  Nor  is  a  refusal  to  open  a  judgment,  or  grant  an 
issue  on  the  ground  that  the  same  point  has  been  decided  in  a  former  suit,  to  which  no  ap- 
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on  such  examination  to  affirm  or  reverse  the  same,  according  to  la-\?.(J) 
This  writ  is  grantable  ex  dehito  justitioe  in  all  cases,  except  in  treason  and 
felony. (6')[a]  And  it  is  said,  that  whenever  a  new  jurisdiction  is  erected 
by  act  of  parliament,  and  the  court  or  judge  that  exercise  this  jurisdiction, 
act  as  a  court  or  judge  of  record,  according  to  the  course  of  the  common 
law,  a  writ  of  error  lies  on  their  judgments;  but  when  they  act  in  a  sum- 
mary way,  or  in  a  new  course  different  from  the  common  law,  their  writ  of 
error  lies  not,  but  a  certiorari.{d)[ji]  To  amend  errors  in  a  court  not  of 
record,  a  writ  oi  false  judgment  is  the  proper  remedy. (e) 

The  writ  of  error  is  usually  brought  by  the  party  or  parties  against 
whom  the  judgment  was  given;  or,  it  may  be  brought  by  a  plaintiff  to 
reverse  his  own  judgment,  if  erroneous,  in  order  to  enable  him  to  bring 
another  action. (/)  But  the  defendant  is  not  allowed  to  bring  it  contrary 
to  his  own  agreement,  or  that  of  his  attorney :(,(/)  Therefore,  when  the  de- 
fendants have  agreed,  under  a  consolidation  rule,  not  to  bring  a  writ  of 
error,  they  are  not  allowed  to  do  so,  though  there  be  manifest  error  on  the 

{h)  2  Bac.  Abr.  187.     1  Str.  607.     2  Ld.  Raym.  1403,  S.  C.    Gas.  temp.  Hardw.  346. 

(cj  2  Salk.  504.     3  Durnf.  &  East,  78.     9  Price,  606. 

{d)  1  Salk.  144,  263;  and  see  3  Salk.  148.  9  Moore,  655.  2  Bing.  346,  S.  C.  10  Moore, 
32.     Id.  171.     2  Bing.  463,  S.  C. 

(e)  Co.  Lit.  288,  b.  Finch,  L.  484.  3  Blac.  Com.  406.  Append.  Chap.  XLIV.  §  151. 
Chap.  XLV.  I  101.  (/)  3  Bur.  1772. 

{g)  2  Durnf.  &  East,  183 ;  and  see  8  Taunt.  434 ;  but  see  4  Dowl.  &  Ryl.  153. 

peal  was  taken.  lb.  Nor  is  a  refusal  to  permit  the  defendant  to  withdraw  a  plea  of  justi- 
fication to  an  action  of  slander.  Rush  v.  Cavenaugh,  2  Barr,  187.  Nor  the  admission  of 
immaterial  evidence,  the  merits  of  the  cause  having  been  fullj  tried.  Van  Vacler  v.  3PKillipp, 
7  Blackf.  578.  Nor  if  the  court  charge  the  jury  erroneously,  but  afterwards  correct  the 
mistake  by  giving  a  legal  charge  on  the  subject.  Gronour  v.  Daniels,  7  Blackf.  108.  Or 
for  the  manner  in  which  a  court  below  made  up  a  feigned  issue.  Neff\.  Barr,  14  S.  &  R. 
166.  Or  on  an  order  of  a  court  below,  discharging  a  juror.  Eichelberger  y.  NicTiolson,  1  S. 
&  R.  430.  Or  the  mere  rejection  of  a  juror,  for  insuflicient  cause.  Tatum  v.  Young,  1  Port. 
298.  Or  for  a  refusal  by  the  court  to  give  instruction  upon  an  abstract  point.  Caton  v.  Lenox, 
5  Rand.  31.  Hamilton  v.  Russell,  1  Cranch,  309.  Broion  v.  Wilson,  1  Litt.  229.  Nor  will  it 
lie  to  a  judgment  granting  a  new  trial,  as  it  is  not  a  final  judgment ;  nor  can  the  improper 
granting  of  a  new  trial  be  assigned  for  error.  Emerson  v.  Harriet,  11  Mis.  413.  Emerson 
V.  Scott,  lb.  Walker  v.  Hale,  16  Ala.  26.  Nor  does  it  lie  from  an  interlocutory  judgment, 
or  decree  ;  there  must  be  a  final  decision  of  tlie  case,  before  either  party  can  have  it  reviewed 
in  the  Supreme  Court ;  such  a  decision,  as  settles  the  rights  of  the  parties,  respecting  the 
subject  matter  of  the  suit,  and  which  concludes  them  until  it  is  reversed  or  set  aside. 
Hayes  v.  Caldwell,  5  Oilman,  33.  Pickle  v.  Holland,  24  Miss.  566.  Nor  will  it  lie  to  the 
Supreme  Court  for  refusing  to  allow  a  certiorari.  The  State  v.  Wood,  1  N.  Jersey,  682.  Or 
granting  or  refusing  rules  resting  in  discretion.     Den  v.  Fen,  1  N.  Jersey,  700. 

[a]  a  writ  of  error  is  a  writ  of  right,  grantable  ex  debito  justitice.  Skipuith  v.  Hill,  2 
Mass.  35.  Drotone  v.  Sti7tipson,  lb.  441.  Pembroke  v.  Abbington,  lb.  142.  Yates  v.  The 
People,  6  Johns.  337. 

[b]  a  writ  of  error  will  lie,  in  New  Jersey,  upon  proceedings  not  according  to  the  course 
of  the  common  law.  Evans  y.  Adams,  3  Green,  373.  In  Kentucky,  all  judicial  proceed- 
ings of  inferior  courts  it  seems,  are  subject  to  the  revision  of  court  of  appeals,  unless  where 
it  is  otherwise  provided  by  law.  Rice  v.  Turnpike  Co.,  7  Dana,  81.  Proceedings  of  courts 
of  record,  although  not  after  the  manner  of  the  common  law,  may  be  reviewed  b}^  writ  of 
error,  in  Ohio.  Smith  v.  Pratt,  13  Ohio,  548.  But  in  Maryland,  it  has  been  held  that  a  writ 
of  error  will  not  lie  to  a  court  vested  with  a  special  jurisdiction,  and  which  does  not  proceed 
according  to  the  forms  of  the  common  law.  Savage  Mamif.  Co.  v.  Owings,  3  Gill,  497.  The 
writ  of  error  is  an  original  writ,  and  its  object  is  to  review  and  correct  an  error  of  the  law 
which  is  not  amendable  at  common  law,  or  cured  by  any  of  the  statutes  of  jeofails.  Allen 
V.  The  Mayor  ^c,  of  Savannah,  9  Geo.  286.  It  is  considered  a  new  writ,  and  it  is  less  an  action 
between  the  original  parties  than  a  question  between  the  judgment  and  the  law.  lb.  The 
inference  to  be  drawn  from  the  authorities  is,  that  the  judgment  of  an  inferior  court  is  con- 
sidered at  common  law,  a  final  judgment.  lb.  After  judgment  of  severance,  either  party 
may  sue  out  a  writ  of  error  without  joining  the  other.     Hargraves  v.  Leivis,  7  Geo.  10. 
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record.f/t)    So  where  executors,  afraiiist  whom  a  scire  facias  had  been  sued 
out,  to  recover  damages  assessed  on  an  interhjcutory  judgment  against 
their  testator,  brought  a  writ  of  error,  after  the  testator's  attorney  ha 
agreed  for  him  that  no  writ  of  error  should  be  brought,  the  court  of  King' 
Bench  on  motion  ordered  the  attorney  to  noii  pros  the  writ  of  error;  for 
the  scire  facias  was  merely  a  continuation  of  the  proceedings  in 
the  *original  action;  and  as  the  testator  himself,  if  he  had  lived,  [  *1135  ] 
could  not  have  brought  a  writ  of  error,  in  consequence  of  the 
agreement,  so  neither  could  his  executors.('<)    And  where  a  defendant  ob- 
tained time  to  plead,  on  the  terms  of  giving  judgment  of  the  term,  and 
afterwards  brought  a  writ  of  error,  the  court  quashed  the  writ.(^/<)    But  a 
consent  to  confess  judgment  in  a  second  action,  with  a  stay  of  execution 
till  a  writ  of  error  be  determined  on  the  original  judgment,  does  not  pre- 
vent the  defendant  from  bringing  a  writ  of  error  on  the  second  judgment, 
after  affirmance  of  the  first,  unless  it  be  so  expressed  in  the  rule.(6't') 

If  an  action  be  brought  against  a  feme  covert  as  a  feme  sole,  and  she 
plead  to  issue  as  a  fe7)ie  sole,  and  judgment  be  given  against  her,  upon 
which  she  is  taken  in  execution,  she  and  her  husband  must  join  in  bring- 
ing a  writ  of  error;  for  otherwise  the  husband  might  be  prejudiced  by  losing 
the  society  of  his  wife,  and  her  care  in  his  domestic  concerns,  and  he  hath 
no  other  means  to  help  himself. (tZt?)  So,  if  an  action  be  brought  against 
a  fane  covert  and  others,  they  may  all  join  with  the  husband  in  bringing 
a  writ  of  error. (t'e) 

It  is  a  general  rule,  that  no  person  can  bring  a  writ  of  error  to  reverse  a 
judgment,  who  was  not  party  or  privy  to  the  record,  or  prejudiced  by  the 
judgment,  and  therefore  to  receive  advantage  by  the  reversal  of  it.(^')[A] 
Hence  it  has  been  determined,  that  if  there  be  judgment  against  the  prin- 
cipal, and  also  against  the  bail,  the  principal  cannot  have  error  on  the 
judgment  against  the  bail,((/)  nor  the  bail  on  the  judgment  against  the 
principal, (/</<)  nor  can  they  join  in  a  writ  of  error  ;(^)  for  these  are  distinct 
judgments,  and  affect  different  persons. 

(h)  1  n.  Blac.  21  ;  and  see  8  Taunt.  434.  (a)   1  Durnf.  &  East,  388.     Ante,  lOOG. 

{bb)  3  Barn.  &  Cres.  735.     5  Dowl.  &  Ryl.  624,  S.  C.  (cc)  2  Blac.  Rep.  780. 

{dd)   1  Rol.  Abr.  748.     Sty.  Rep.  254,  280.  (ee)  1  Rol.  Abr.  748. 

{J)  2  Bac.  Abr.  195.     2  Wms.  Sauud.  5  Ed.  46,  a,  (6),  101,  e. 

(>/)  2  Bac.  Abr.  190.  1  Rol.  Abr.  748,  9.  Cro.  Cur.  408  ;  and  see  Lil  Ent.  378  ;  and  the- 
cases  there  cited. 

{^hh)  2  Leon.  101.     Cro.  Car.  408,  481,  561.     1  Ld.  Raym.  328.     Carth.  447,  S.  C. 
(i)  Palm.  567.     Cro.  Car.  300,  408,  574,  5. 

[a]  It  is  a  general  rule  that  no  person  can  brinj;  a  writ  of  error,  unless  a  party  or  privy  to 
the  record,  or  one  prejudiced  by  the  record.  Toicnsmd  v.  Davis,  1  Kelly,  495.  Or  one  who 
has  been  injured  by  the  judgment  and  will  be  benefited  by  its  reversal.  Dupree  v.  Perry,  18 
Ala.  34.  Uarriugton  v.  Roberts,  7  Geo.  510.  Iluner  v.  Reeves,  2  Green,  (Iowa.  )190.  Bayard 
v.  Lombard,  9  How.  (U.  S.,)  530.  Thomas  v.  Wyait,  9  Sm.  &  Marsh.  3u8.  All  persons  in- 
terested in  the  judgment  sought  to  be  reviewed  must  be  made  parties  to  the  writ  of  error, 
and  in  the  order  in  which  they  stand  in  the  record  below.  When,  therefore,  one  of  two  or 
more  defendants  against  whom  a  decree  has  been  rendered,  brings  a  writ  of  error  to  reverse 
it,  it  is  necessary  for  him  to  join  his  co-defendants  as  jjlaiutiffs  in  error;  and  upon  the  trial 
they  may  unite  with  him  and  assign  error  against  the  decree,  or  they  may  sever  and  be  heard 
in  defence  of  the  decree.  Carrey  v.  Giles,  10  Geo.  1.  And  if  such  plaintiff  in  error  has 
failed  to  make  his  co-defendants  parties  pluintitt' to  the  writ  of  error,  they  may  be  added  by 
motion  without  delay  or  costs,  with  the  same  privilege  of  assigning  error  or  severing.  76. 
Where  on  an  appeal,  judgment  is  rendered  against  the  appellant  and  his  sureties  on  Uie  ap- 
peal, they  should  all  be  joined  in  a  writ  of  error,  or  the  writ  will  be  dismiss«d.  Dill  v. 
Jones,  2  Kelly,  79.  Morris  v.  Wileif,  2  Kelly,  287.  Long  v.  Strickland,  2  Kelly,  348.  Carey 
V.  Rice,  2  Kelly,  408.     Cofee  v.  Xeuson,  2  Kelly,  439;  and  see  note  [a],  post,  p.  1163. 

Vol.  II.— 28 


1135 


OF  ERROR. 


On  a  judcrment  against  several  parties,  the  writ  of  error  must  be  brought 
in  all  their  names,(A-)  provided  they  are  all  li\'ing,  and  aggrieved  by  the 
judgment ;  for  otherwise  this  inconvenience  vrould  ensue,  that  every  de- 
fendant might  bring  a  writ  of  error  by  himself,  and  by  that  means  delay 
the  plaintifl'  from  his  execution  for  a  long  time,  and  from  having  any  benefit 
of  his  judgment,  though  it  might  be  affirmed  once  or  oftener :(/)  And  if 
the  writ  of  error  in  such  case  be  brought  by  one  or  more  of  the  defendants 
oidy,  it  may  be  quashed  :(^)  or  the  courts  will  give  the  plaintiff 
[  *1136  ]  *leave  to  take  out  execution.(rt)  But  when  judgment  is  given 
against  several  parties,  and  one  or  more  of  them  die,  the  writ 
of  error  may  be  brought  by  the  survivoi-s.(^)  And  in  trei^pass  against 
three,  if  there  be  judgment  by  default  against  two  of  them,  and  the  thii'd 
plead  to  issue,  and  it  be  found  for  him,  the  two  only  may  bring  a  writ  of 
error ;  for  the  party  in  whose  favour  the  judgment  was  given,  cannot  say 
that  it  was  to  his  prejudice. (o)  So,  if  a  writ  of  error  be  brought  in  the 
names  of  several  parties,  and  any  one  or  more  of  them  refuse  to  appear 
and  assign  errors,  they  must  be  summafied  and  severed  ;  after  which  the 
"Writ  of  error  may  be  proceeded  in  by  the  rest  alone.i'i)  And  where  a  wi-it 
of  error  was  brought  in  the  names  of  two  executors,  and  one  would  not 
join  in  assigning  errors,  the  court  of  King's  Bench  gave  the  other  time  to 
assign  them,  till  there  could  be  simimons  and  severance.(g) 

On  a  writ  of  error  brought  against  two  executors,  one  only  appeared,  and 
sued  out  a  scire  facias  quare  execiitionem  non,  upon  which  the  judgment 
was  affirmed  for  both  executors  ;  and  upon  a  second  writ  of  error,  the  coui't 
held,  that  a  scire  facias  quare  executi&nem  non  is  only  to  bring  in  the  plain- 
tiff in  error  to  assign  his  errors :  and  as  he  came  in  upon  it,  and  assigned 
his  errors,  he  waived  any  objection,  and  admitted  the  one  executor  to  be 
sufficient  to  call  upon  him  to  assign  them,  and  the  coiu-t  are  not  to  presume 
that  the  other  executor  is  alive  :  And  thouorh  a  wi-it  of  error  bv  one  alone, 
upon  a  judgment  against  two,  be  not  good,  yet  that  is  on  account  of  the 
inconvenience  that  would  arise  fi'om  a  perpetual  delay  of  execution,  if  every 
defendant  might  bring  a  writ  of  error  by  himself:  but  that  reason  does 
not  hold  in  this  case,  where  the  executors  are  defendants  in  error,  and  not 
plaintiffs.  (/) 

A  writ  of  error  lies  for  some  error  or  defect  in  substance,  [a]  that  is  not  aid- 

(i)  6  Co.  25.  Cro.  Elk.  648,  9,  3.  C.  Telv.  4.  Gro.  ETiz.  892,  S.  G.  Garth.  T,  8.  3 
Hod.  134,  S.  C.  1  Ld.  Kavm.  71,  151.  5  Mod.  16,  69.  Garth.  367.  Gomb.  354.  Holt,  54. 
S.  C.  1  Ld.  Ravm.  244.  'Canh.  404.  Comb.  441.  1  Salk.  319.  5  Mod.  338.  S.  C.  1  Ld. 
Ravm.  328.  2  Ld.  Ravm.  870.  1  Salk.  312, 13,  S.  C.  6  Mod.  40.  1  Str.  234.  2  Ld.  Raym. 
1403.  1  Str.  606.  s'Mod.  305,  316,  S.  G.  2  Ld.  Ravm.  1532.  Gas.  temp.  Hardw.  135,  6. 
Bames.  202.     1  Wils,  88.     3  Bur.  1792.     2  Durnf.  k  East,  737. 

{I)  Garth.  8  :  and  see  3  Bur.  1789. 

(a)  Barnes,  202.  {b)  Pahn.  151.     1  Str.  234. 

\e)  1  Lev.  210.  Hob.  70.  1  Str.  683.  2  Str.  892,  1110.  Cowp.  425.  2  Blac.Rep.  1067: 
but  see  Stv.  Rep.  190.     3  Salk.  146,  semb.  contra. 

(d)  Yelv.  4.  Gro.  Mis.  892,  S.  C.  Cro.  Jac.  117.  Garth.  7,  3.  3  Mod.  134.  S.  G.  6 
Mod.  40.     1  Str.  234.     Gas,  temp.  Hardw.  135,  6. 

(e)  2  Str.  783.  (/)  3  Bur.  1789. 

[a]  An  error  must  be  a  manifest  one  which  will  reverse  a  judgment;  probability  that  the 
judgment  is  erroneous  is  not  sufficient.  We^tcott  v.  Garrison,  1  Halst.  132.  Lander  t. 
Reynolds.  3  Litt.  14.  A  judgment  for  a  larger  sum  than  the  amount  of  the  damages  laid  in 
the  declaration  is  erroneous.  Smith  v.  Allen,  5  Day,  337.  Tmnant  v.  Gray.  5  Munford, 
494.  Davenport  v.  Bradhiy,  4  Con.  309.  Hatch  \'.  Anderson,  4  Halsted,  319.  Hiinmtn- 
vcay  v.  Hicks,  4  Pick.  497.  Gn^si-enor  v.  Han/orth,  16  Mass.  74.  Cloud  v.  Campbell,  4  Mnn£ 
214.     Evans  v.  Bridges,  4  Port.  348.    As  a  general  rule,  judgment  on  a  writ  of  error  will 
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ed,  amendalilc,  or  cured  at  common  law,  or  by  some  of  tlie  statutes  of  auicud- 
meiits  or  jeofails  :(^)  Aud  it  lies  to  the  mmc  coui't  iu  which  the  judgment 


{g)  Ante,  018,  &c. 


follow  success  in  the  piirliciilar  issue.  It  is  proper,  however,  to  examim;  the  whole  record 
and  to  luljiidgc  eiliier  for  the  pluiniiir  or  direiidaiit,  according  to  tht,-  U-gul  rights,  as  it  may 
on  the  whole  uppe.ir,  without  regard  to  the  issue  in  law  between  the  jiiirlics  wiiich  niav  have 
been  raised  and  decided.  Strjthm  v.  The  State.  11  Geo.  225.  When  a  writ  of  error  is  pro- 
secuted in  the  Supreme  Court,  to  reverse  a  judgment  of  the  court  of  Common  Fleas  for  error 
in  overruling  a  motion  for  a  new  trial,  on  the  ground  that  the  verdict  was  against  the  evi- 
dence, all  the  evidence  before  the  jury  on  the  trial  of  the  cause  must  he  brought  hvfore  the 
Supr'-me  Court  by  a  bill  of  exce|)tions.  It  must  be  made  part  of  the  record.  It  must  be 
embodied  in  the  bill,  or  so  made  a  part  of  it  that  there  can  be  no  doubt  that  the  Supreme 
Court  has  |>rccisely  the  same  evidence  before  it  which  was  before  the  jury.  I/icka  v.  J'lrson 
\0  Ohio,  4J»J.  Ihnderson  v.  Tremble,  8  Texas,  174.  A  party  complaining  of  the  finding  of 
the  court  below,  must  preserve  the  evidence  upon  which  the  decree  of  the  court  was  based 
so  as  to  show  the  matters  of  fact  or  law  of  which  he  complains;  and  if  upon  the  final  hear- 
ing, a  decree  is  made  and  no  oljjection  is  taken  to  the  evidence,  aud  the  evidence  is  not  pre- 
served, nor  a  motion  for  a  rehearing  or  a  new  trial  made,  the  decree  will  be  aflirmed.  Knox 
V.  Sikeg,  15  Miss.  235.  When  matters  of  fact  arc  submitted  to  the  decision  of  the  court 
acting  in  the  capacity  of  a  jury,  a  writ  of  error  does  not  lie  to  reverse  or  correct  any  error 
in   its  judgment  upon  the  facts.     Flanegan  v.  JJrne.tt,  1  Chand.  (\Vis.)  149. 

Where  error  is  brought  to,  or  an  ai)peal  taken  from  a  judgment  on  a  case  stated,  the  upper 
court  will  not  revise  the  decision  of  the  court  l)elow  on  such  facts.  The  statement  of  the 
case  is  considered  as  an  agreement  to  abide  by  the  decision  on  such  facts.  Carroll  v.  Rieh- 
ardton,  9  Mass.  329.  Wellington  v.  Stratton,  11  Mass.  394.  Where  matter  of  fact  is  submitted 
to  the  decision  of  the  court,  neither  party  can  susttiin  a  writ  of  error  on  their  decision. 
Rcijnoldt  V.  Koyjers,  5  Ilam.  1G9.  No  writ  of  error  lies  to  reijxamine  a  question  of  fact  de- 
pending upon  evidence  in  the  original  suit,  nor  a  mixed  question  of  law  and  fact.  Campbell 
V.  Patterson,  7  Verm.  86.  Nor  will  a  writ  of  error  lie  for  error  in  fact  which  contradicts  the 
record;  and  wiiich  might  have  been  put  in  issue  and  tried;  more  especially  where  it  was 
actually  put  in  issue  aud  tried;  even  when,  if  the  error  were  as  alleged,  the  court  that  tried 
the  case  had  no  jurisdiction.  Riley  v.  Wau(jh,  8  Cush.  220.  A  part}-  cannot  obtain  redress, 
by  motion  in  error,  for  a  mistake  of  the  jury  in  relation  to  a  question  which  is  properlv  be- 
fore them.  Sheldon  v.  Ilartfurd  Fire  Insurance  Co.,  22  Conn.  235.  The  action  of  the  Circuit 
Court  in  permitting  additional  evidence  to  go  to  the  jury  to  prove  the  venire,  as  laid,  after 
the  argument  has  been  closed  and  the  jury  instructed,  is  purely  discretionarj-,  and  not  re- 
visable  on  error.     Dave  v.  The  State,  22  Ala.  23. 

Neither  will  it  lie  from  a  voluntary  nonsuit.  Union  Bank  v.  Curr,  2  Humph.  345. 
Ewing  v.  Gliduell,  3  Uow.  (Miss.)  332.  Trice  v.  Smith,  G  Yerg.  319.  Uoicdl  v.  I'tlman,  5 
Mis.  240.  Atkinson  v.  Lane,  7  Mis.  403.  Kelsoj  v.  Ross,  6  Blackf.  53G.  Vestal  v.  Burditt, 
6  Blackf.  555.  Kent  v.  Hunter,  9  Geo.  207.  A  matter  cannot  be  assigned  for  error  in  the 
court  above,  which  was  not  excepted  to  in  the  court  below.  Commercial  and  Railroad  Bank 
\.  Lum,  7  How.  (Miss.)  414.  Bouen  v.  Argall,  24  Wend.  490.  Lewis  v.  Bank  of  Kentucky, 
12  Ohio,  132.  Milton  v.  Rowland,  11  Ala.  732.  And  if  no  objection  be  made  to  an  instruc- 
tion to  the  jurv',  when  it  is  given,  it  cannot  be  objected  to  on  error.  Comyaret  v.  Hedges,  6 
Blackf.  417.  Peck  v.  Bogers,  I  Scam.  281.  Judgment  will  not  be  reversed  for  an  error 
•which  does  no  injurj-  to  the  party  complaining.  Unangst  v.  Kraemer,  8  Watts  k  Serg.  391. 
Ross  V.  Neal,  7  Monr.  487.  Bunting  v.  Young,  5  Watts  &  Serg.  188.  Union  Bank  v.  I'lnntera 
Bank,  9  Gill  &  Johns.  439.  Eib  v.  Pindall,  5  Leigh,  109.  M'Clintock  v.  Chamberlin.  Wright, 
547.  Button  v.  Thompson,  6  Yerg.  325.  Brown  v.  Ilill,  5  Pike,  78.  Brans  v.  BuUwg,  8 
Port.  546.  Clark  v.  Fox,  9  Dana,  193.  Lynch  v.  Sanders,  9  Dana,  59.  SchackUfurd  v.  MiUer, 
9  Dana,  273.  Rankin  v.  Perry,  5  Mis.  501.  Redpath  v.  Nottingham,  5  Blackf.  267.  Harrison 
V.  Clark,  1  Scam.  131.  Burt  v.  Dodge,  13  Ohio,  131.  Aliter,  if  the  judgment  is  without  au- 
thority of  law  in  respect  to  the  error.  Wallace  v.  Henry,  5  Pike,  luj  ;  or  for  an  error  in 
favour  of  the  party  applying.  Slerret  v.  Cried,  2  Ham.  343.  Trabue  v.  M'Kelnck,  4  Bibb, 
180.  Hughes  v.Sttckney,  13  \\ cad.  200.  Hetiry  v.  Smoot,  }>Unol,  IS.  Covey  v.  The  Slate,  4 
Port.  186.  Hammett  v.  Bullett,  1  Call,  567.  Nor  will  a  judgment  be  reversed  on  a  writ  of 
error,  where  it  apj)ears  that  the  plaintiff  sustained  no  injury  from  the  error.  Ovcrley  v.  J'aint, 
3  J.  J.  .Marsh.  717.  Manchester  v.  Megee,  4  Gilm.  571.  So  in  Massachusetts,  error  does  not 
lie  upon  a  judgment  rendered  on  a  case  stated  and  submitted  by  the  parties  to  the  opinion 
of  the  court.  Alfred  v.  Saco,  7  Mass.  380.  Carroll  v.  Richardson.  9  Mass.  329.  <iray  v, 
5/orfr,  10  Mass.  163.  Wellington  v.  Slrallon,  II  }iasa.  394.  So  also,  in  Vermont.  AobU  y. 
Jewitt,  2  Chip.  36. 

A  judgment  will  not  be  reversed  in  a  court  of  error  for  the  admission  of  irrelevant  evi- 
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was  given,  or  to  whicli  the  record  is  removed  by  writ  of  error,  or  to  a  suj^e- 
rior  court.  If  a  judgment  in  the  King's  Bench  be  erroneous  in  matter  of 
fact  only,  and  not  in  point  of  law,  it  may  be  reversed  in  the  same  court,  by 
wi'it  of  error  coram  nobis,  or  qiice  coram  nobis  resident  ;{Ji)  so  called,  from 
its  being  founded  on  the  record  and  process,  which  are  stated  in  the  writ  to 
remain  in  the  court  of  the  lord  the  king,  before  the  king  himself ;  as  where 
the  defendant,  being  under  age,  appeared  by  attorney,  or  the  plaintiff  or 
defendant  was  a  married  woman  at  the  time  of  commencing  the  suit,  or  died 

before  verdict,  or  interlocutory  judgment :  for  error  in  fact  is  not 
[*1137]  the  error  of  the  judges,  and  reversing  it  is  not  ^reversing  their 

own  judgment.(a)[A]  So,  upon  a  judgment  in  the  King's  Bench, 
if  there  be  error  in  the  process,  or  through  the  default  of  the  clerks,  it  may 
be  reversed  in  the  same  court,  by  writ  of  error  coram  nobis  :{b)  But  if  an 
erroneous  judgment  be  given  in  the  King's  Bench,  and  the  error  be  in  the 
judgment  itself,  and  not  in  the  process,  a  writ  of  error  does  not  lie  in  the 
same  court  upon  such  judgment. ((?"*  In  the  Common  Pleas,  the  record  and 
process  being  stated  to  remain  before  the  king's  justices,  the  writ  is  called 

(h)  Append.  Chap,  XLIY.  g  2,  3,  4. 

(a)  1  Rol.  Abr.  747.  Cro.  EHz.  105,  6.  1  Sid.  208.  3  Salk.  145,  6,  7;  and  see  Steph. 
Fl.  139,  40. 

(b)  1  Rol.  Abr.  746.     F.N.  B.  21.     Popb.  181.  (c)   1  Rol.  Abr.  746. 

deuce,  if  it  appear  that  no  prejudice  arose  from  it.  Fastens  v.  Fosiens,  3  Watts  &  Serg.  127. 
Kercheval  v.  Amble,  4  Dana,  166.  Error  does  not  lie  for  what  is  matter  of  discretion  in  the 
court  below.  Emerson  \.  Fnine,  9  Verm.  271.  Jenkins  v.Broivn,  21  Wend.  454.  Flanters 
and  Merchants  Bank  v.  Willis,  5  Ala.  770.  A  motion  to  strike  out  a  plea  is  addressed  to  the 
discretion  of  the  court,  and  is  not  revisable  in  error.  Toicnsend  v.  Moore,  9  Port.  136. 
Matters  of  practice  in  the  courts  below,  are  not  the  subject  of  revision  by  writ  of  error.  Sisco 
V.  Harmon,  9  Verm.  121.  The  refusal  to  call  a  witness  to  re-state  his  testimony  after  a 
cause  has  been  summed  up  and  the  jury  charged,  is  matter  of  discretion  in  the  court,  with 
the  exercise  of  which  a  court  of  review  will  not  interfere.  The  Feople  y.Bector,  19  Wend. 
56^9.  Withersjjoon  r.  Caine,  Walker,  407.  A  refusal  to  suppress  a  deposition  regularly  taken, 
is  within  the  discretion  of  the  court,  and  not  revisable  on  error.  Culliim  v.  Smith,  6  Ala.  625. 
A  motion  to  amend  is  addressed  to  the  sound  discretion  of  the  court,  and  a  refusal  to  grant 
it  cannot  be  assigned  for  error.  Warren  v.  M'-Hatton,  2  Scam.  32.  Long  v.  Overton,  7  Mis. 
567.  Frobate  Court  v.  Hall,  14  Verm.  159.  3Iillcr  v.  Schackelford,  4  Dana,  264.  Helm  v. 
Rogers,  5  Humph.  105.  Davis  v.  Church,  1  Watts  &  Serg.  240.  Fhillips  v.  Dana,  1  Scam. 
498.  Craine  v.  Bailey,  lb.  321.  The  decision  of  the  court  upon  an  application  to  set  aside 
a  judgment  by  default,  or  grant  a  new  trial,  is  within  the  discretion  of  the  court,  and  not 
subject  to  revision.  Harrison  v.  Clark,  1  Scam.  131.  Garner  v.  Grenshaiv,  1  Scam.  143. 
Gillet  V.  Stone,  1  Scam.  539.  Werkheiser  v.  Werkheiser,  6  Watts  &  Serg.  184.  Martin  v. 
Hayes,  5  Miss.  62.  Chambers  v.  Campbell,  15  Conn.  427.  But  see  Bisell  t.  Hobbs,  6  Blackf. 
479.     Hodges  T.  Sj^ringer,  5  Blackford,  103. 

[a]  a  writ  of  error,  coram  nobis,  lies,  to  correct  an  error  in  fact  in  the  same  court  where 
the  record  is,  but  the  same  court  cannot  correct  an  error  in  law  either  by  or  without  a  writ 
of  error;  such  error  should  be  redressed  by  another  court.  Haivkins  v.  Bowie,  9  Gill  & 
Johns.  428.  So  the  rejection  of  a  plea  in  abatement,  if  erroneous,  is  an  error  of  law,  and 
cannot  be  corrected  by  a  writ  of  error  coram  nobis,  lb.  In  North  Carolina,  a  writ  of  error, 
coram  nobis,  is  not  a  writ  of  right.  Before  it  is  allowed  there  must  be  an  affidavit  of  some 
error  in  fact  by  which,  in  case  the  fixct  to  be  assigned  for  error  is  true,  the  plaintiffs  right  of 
action  will  be  destroyed;  and  it  is  a  matter  of  discretion  with  the  court  before  which  the 
application  is  made,  whether  upon  the  affidavits  to  grant  the  writ  or  not,  which  cannot  be 
revised  by  the  court  of  appeals.  Tyler  y.  Morris,  4  Dev.  &  Batt.  487.  Where  a  judgment  is 
improperly  entered  by  a  mistake  of  the  clerk,  and  at  the  succeeding  term  amended  nunc  pro 
tunc,  before  which  term  a  vn'it  of  error  coram  nobis  was  sued  out  and  the  judgment  super- 
seded, it  ^as  held  that  although  the  writ  of  error,  coram  nobis,  might  be  wholly  irregular,  it 
could  not  be  assigned  as  error,  because  there  was  no  final  action  of  the  court  upon  it,  and  its 
influence  was  spent  on  a  void  judgment.  Coffey  v.  Wilson,  2  Ala.  701.  The  writ  of  error, 
coram  nobis,  is  an  available  remedy  to  avoid  judgment  rendered  against  a  party  who  had 
a  valid  defence  existing  in  the  facts  of  the  case,  but  who,  without  negligence,  has  failed  to 
make  that  defence.     Crawford  \.  Williams,  1  Swan,  (Tenn.)  341. 
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a  writ  of  error  coram  vohis,  or  qua  coram  vohis  resulent.{(l)  A  writ  of  error, 
in  respect  of  coverture,  may  in  general  be  brouglit  in  the  same  court  in 
which  the  judgment  was  given,  or  in  anotlier  court;  except  in  the  court  of 
Exchequer  Chamber,  where  there  is  no  jury  to  try  an  issue  in  fact  :{e)  And 
it  is  said,  that  if  judgment  be  given  in  the  King's  Bench  in  ciifil  actions,  a 
writ  of  error  will  not  lie  in  the  same  court,  but  only  for  errors  in  fact 
triable  by  a  jury;  but  upon  a  judgment  in  criminal  cases,  error  will  lie  in 
the  King's  Bench,  whether  the  error  be  in  fact  or  law ;  though  it  lies  also 
in  parliament. (/) 

If  a  writ  of  error  returnable  in  the  King's  Bench  abatr,  after  removal  of 
the  record,  by  death  or  otherwise,(//^)  or  be  quatshcd  for  any  other  fault 
than  variance,(/i/i)  error  coram  nobis  lies  in  the  same  court  to  which  the 
record  is  removed  :  But  formerly,  if  there  had  been  a  variance  between  the 
record  and  the  writ  of  error,  the  record  not  being  removed,  there  must  have 
been  a  new  writ ;(/)  which  is  also  necessary,  and  may  be  had  after  the  non 
pros  of  a  former  writ  of  error,  before  the  removal  of  the  record. (^)  And 
error  coram  vohis  lies  not  in  the  King's  Bench,  after  an  affirmance  in  that 
court,(^)  or  in  the  Exchequer  Chamber,(m)  Neither  does  it  lie,  for  error 
mfact,  in  the  Exchequer  Chamber,(/i)  or  Ilouse  of  Lords;  for  the  record 
is  not  removed  thither,  but  only  a  transcript;  and  it  is  said  to  be  beneath 
the  dignity  of  the  House  of  Lords,  that  being  the  supreme  judicature,  to 
examine  matters  of  fact.(o) 

For  the  error  or  mistake  of  the  judges,  in  point  of  laio,  a  writ  of  error 
lies  to  the  King's  Bench,  from  the  Common  Pleas  at  Westminster, [p)  and 
from  all  inferior  courts  of  record  in  England,{q)  except  in  London,{r)  and 
some  other  places ;  and  after  judgment  given  thereon,  a  second 
writ  of  *error  maybe  brouglit,  returnable  in  the  House  of  Lords :  [  *113S] 
but  error  lies  not  from  an  inferior  court  to  the  Common  Pleas. (a) 

In  London,  a  writ  of  error  lies  from  the  sheriiFs'  courts,  to  the  court  of 
hustings  of  common  pleas  ;  and  from  the  court  of  hustings,  whether  of  com- 
mon pleas  or  pleas  of  land,  and  also  from  the  law  side  of  the  mayor's  court, 
to  a  court  of  appeal  held  before  commissioners  appointed  under  the  great 
seal,  and  thence  immediately  to  the  House  of  Lords. (/*)  It  also  seems,  that 
the  appeal  against  decrees  made  on  the  equity  side  of  the  mayor's  court, 
is  immediately  to  the  House  of  Lords.(6') 

On  a  judgment  given  in  the  Cinque  ports,  no  writ  of  error  lies  in  the 
King's  Bench  or  Common  Pleas  ;  but  by  custom,  such  judgment  is  examina- 
ble by  bill,  in  nature  of  a  Avrit  of  error,  before  the  lord  keeper  or  warden  of  • 
the  Cinque  ports,  at  his  court  of  Shepway.{dd)     So,  if  a  judgment  be  given 

(d)  Append.  Chap.  XLIV.  <|  C,  7. 

l^t)   1  C'liit.  Rep.  372,  per  Bm/lei/,  J. 

(/)  3  tialk.  147;   and  see  CurnhUVi  case.  1  Lev.  149.     1  Sid.  208,  S.  C. 

{gg)  1  Rol.  Abr.  753.  Yelv.  G.  Cro.  Eliz.  891,  ti.  C.  Godb.  375.  Latch.  198,  S.  C. 
Cro.  Car.  575. 

{hh)  1  Ld.  Raym.  151.  Carth.  3G7.  5  Mod.  IG,  G9,  S.  C.  1  Str.  GOG.  2  Ld.  Raym. 
1403.     8  .Mod.  305,  31 C,  S.  C. 

(/)  (lodb.  375;  but  »cg  stat.  5  Geo.  I.  c,  13. 

\k]   Bro.  Abr.  tit.  Error,  pi.  121.     10  Viu.  Abr.  IC, /•/.  11.     3  t<:ilk.  14C. 

(/)  2  Str.  949,  975.     1  Halk.  337,  scmb.  contra.  ('")   2  Str.  GOO. 

(n)   1  Rol.  Abr-  755,     Cora.  Rep.  597.  {o)  3  Salk.  145,  G. 

Ip)  4  Inst.  22.  {q)  Append.  Chap,  XLIV.  g  7.  (r)  2  Bur.  777. 

(a)  Finch,  L.  480.     Dyer,  250.     Cro.  Eliz.  2G.     3  Blac.  Com.  410. 

(A)  Emerson,  on  the  City  Courts,  27,  76,  97.     2  B;ic.  Abr.  215. 

\c)  Emerson,  on  the  City  Courts,  86.  [dd)  4  lust,  224. 
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in  the  court  of  Stannaries,  in  the  duchy  of  CormvaU,  for  any  matters 
touchinfr  the  stamiaries,(e)  no  writ  of  error  lies  upon  this  in  the  King's 
Bench  or  Common  Pleas ;  but  an  appeal  to  the  warden  of  the  Stannaries, 
and  from  him  to  the  prince  of  Wales,  and  when  there  is  no  prince,  to  the 
king  in  council. (/) 

A  writ  of  error  lies  at  common  law  in  the  King's  Bench,  upon  a  judg- 
ment in  a  county  'palatine;  for  though  these  are  superior  courts,  and  have 
jura  regalia,  yet  their  jurisdiction  is  derived  from  the  crown. (^)  And, 
by  the  34  &  35  Hen.  VIII.  c.  26,  §  113,  and  1  W.  &  M.  c.  27,  errors  in 
judgments,  in  pleas  real,  mixed  and  personal,  before  the  justices  in  their 
great  sessions  in  Wales,  shall  be  redressed  by  writ  of  error,  in  the  King's 
Bench  in  England. 

At  common  law,  no  writ  of  error  lay  on  a  judgment  from  the  King's 
Bench,  except  in  Parliament ;  by  which  means  the  subject  was  often  dis- 
appointed of  his  writ  of  error,  either  by  the  not  sitting  of  parliament,  or 
by  their  being  employed  in  public  business,  when  they  did  sit.(/i)  To  remedy 
this,  it  was  enacted,  by  the  statute  27  Eliz.  c.  8,  that  "  where  any  judgment 
shall  be  given  in  the  King's  Bench,  in  any  action  of  debt,  detinue,  covenant, 
account,  action  upon  the  case,  ejectment,  or  trespass,  first  commenced  there, 
other  than  such  only  where  the  queen  shall  be  party,  the  plaintiff  or  defend- 
ant, against  whom  such  judgment  shall  be  given,  may,  at  his  election,{i)  sue 
out  of  the  court  of  Chancery,  a  special  writ  of  error,  directed  to  the  chief 
justice  of  the  King's  Bench,  commanding  him  to  cause  the  record,  and  all 
things  concerning  the  judgment,  to  be  brought  before  the  justices 
[  *1139  ]  of  the  Common  bench,  and  barons  of  the  ^Exchequer,  into  the 
Exchequer  chamber,  there  to  be  examined  by  the  said  justices  and 
barons ;  which  said  justices,  and  such  barons  as  are  of  the  degree  of  the  coif, 
or  six  of  them,  shall  have  full  power  and  authority  to  examine  all  such  errors 
as  shall  be  assigned  in  or  upon  any  such  judgment,  and  thereupon  to  reverse 
or  affirm  the  same,  as  the  law  shall  require,  other  than  for  errors  concern- 
ing the  jurisdiction  of  the  court  of  King's  Bench,  or  for  want  of  form  in 
any  writ,  return,  plaint,  bill,  declaration,  or  other  pleading,  process,  verdict, 
or  proceeding  whatsoever  ;  and  after  the  said  judgment  shall  be  affirmed 
or  reversed,  the  said  record  and  all  things  concerning  the  same,  shall  be 
brought  back  into  the  King's  Bench,  that  further  proceedings  may  be  had 
thereupon,  as  well  for  execution  as  otherwise :  But  such  reversal  or  affir- 
mation shall  not  be  so  final,  but  that  the  party  grieved  shall  and  may  sue 
in  the  high  court  of  Parliament,  for  the  further  and  due  examination  of  the 
said  judgment,  as  was  then  usual  upon  erroneous  judgments  in  the  court 
of  King's  Bench." 

This  statute  is  confined  to  the  particular  actions  enumerated  therein ; 
and  does  not  extend  to  actions  of  replevin, («)  rescous,(6)  or  scandalum 
magnatum,{c)  or  upon  writs  of  ravishment  of  ward, (i?)  scire  facias  against 
bail,(eg)  or  prohibition,(^)  &c. :  In  these  actions  therefore  error  will  not  lie 

(e)  3  Bulst.  183. 

(/)  1  Rol.  Abr.  745  ;  and  see  4  Inst.  229,  30.  3  Blac.  Com.  80.  1  Bac.  Abr.  tit.  Courts 
of  the  Stannaries,  and  Jacob's  Law  Dictionary,  tit.  Stannaries. 

iff)   1  Rol.  Abr.  745.     4  Inst.  214,  218,  223.     Append.  Chap.  XLIV.  §  8. 

(h)  2  Bac.  Abr.  212.  (i)  3  Salk.  147. 

(a)  2  Rol.  Rep.  434.  (b)  Moore,  694.     Cro.  Jae.  l7l. 

(c)  Cro.  Car.  142.  W.  Jon.  194.  Ley,  82,  S.  C.  1  Sid,  143.  1  Vent.  49.  2  Ld.  Raym. 
954.  (d)   2  Rol.  Rep.  134. 

(ee)  Yelv.  157.  Cro.  Jac.  171.  Cro.  Car.  28G,  300.  W.  Jon.  325.  1  Ld.  Raym.  98;  but 
see  Cro.  Miz.  730,  contra.  (/]  5  Barn.  &  Cres.  765.    8  Dowl.  &  Ryl.  587,  S.  C. 
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in  the  Exclioqnor  cliamber,  but  must  be  brought  in  Parliament.  In  scire 
facias  on  a  jutlgmont  against  the  jiarty  or  liis  executors,  it  seems  that  error 
lies  in  the  Exehe»iuer  cliamber,  tain  in  raLIitione  judicii,  quam  in  aJJit- 
dicatione  crccutionia ;{</)  but  not  upon  an  awar<l  of  execution  only.{/t) 
Errors  in  fact,  being  examinable  in  the  King's  ]iench,  cannot  legally  be 
assigned  in  the  Exchequer  chamber :(/)  yet  if  a  release  of  errors  be  pleaded 
in  that  court,  they  may  try  it,  and  award  a  venire,  under  the  ^seal  of  the 
court  of  Exchequer. (/f) 

We  have  already  seen,  that  a  writ  of  error  does  not  lie  in  the  Exchequer 
chamber,  upon  a  judgment  of  the  King's  Bench,  in  an  action  c<nnmenccd 
by  orif/inal  writ;  because  it  is  not  Jirst  commenced  in  the  King's  liench, 
but  is  founded  upon  the  original  writ  issuing  out  of  Chancery. (/)  And,  for 
a  similar  reason,  a  writ  of  error  lies  not  in  the  Exchequer  chamber,  upon  a 
judgment  affirmed  on  error  in  the  King's  Bench,  but  must  be  brought  in 
the  House  of  Lords. (?yj)  So,  where  a  judgment  of  the  King's  Bench  was 
affirmed  in  the  Exchequer  chamber,  upon  which  the  plaintiff  sued  out  a 
scire  facias  in  the  Kings  Bench,  and  had  an  award  of  execution, 
and  afterwards  the  defendant  brought  a  writ  uf  error  in  the  *Ex-  [  *1140  3 
chequer  chamber,  tarn  in  redditione  judicii,  quani  in  adjudica- 
tione  executionis,  the  court  held  that  this  writ  of  error  did  not  lie,  and  was 
no  supersedeas  of  execution. (««)  But  notwithstanding  that  part  of  the 
statute  which  excepts  actions  where  the  Queen  shall  be  party,  it  has  been 
liolden  that  a  writ  of  error  lies  in  the  Exche(|uer  chamber,  upon  a  judg- 
ment in  an  action  of  debt,  qui  tarn,  upon  the  statute  of  usury, (/>i) 

From  proceedings  on  the  law  side  of  the  Exchet^uer  in  Enyland,  a  writ 
of  error  lies  into  the  court  of  Exchequer  chamber,  before  the  lord  chan- 
cellor, lord  treasurer,  and  judges  of  the  court  of  King's  Bench  and  Com- 
mon Pleas  •,{c)  and  thence  it  lies  to  the  House  of  Lords  •.{d)  but  against 
decrees  on  the  equitij  side  of  the  Exchequer,  the  appeal  is  to  the  House  of 
Lords  in  the  first  instance.  The  proceeding  by  Avrit  of  extent,  however, 
and  all  proceedings  thereon,  interlocutory  and  final,  seem  to  be  proceed- 
ings at  law :  And  therefore,  an  order  made  by  the  court  of  Exchequer, 
consequent  upon  a  judgment  of  the  barons,  in  the  matter  of  an  extent, 
upon  facts  reported  by  the  deputy  remembrancer  to  the  court  on  a  refe- 
rence to  him,  is  not  the  subject-matter  of  an  appeal  to  the  House  of 
Lords  :{c)  But  in  order  to  found  such  an  appeal,  the  party  failing  must 
put  his  defence  upon  the  record,  so  as  to  obtain  the  judgment  of  the  court 
at  law,  upon  which  ho  may  bring  a  writ  of  error  ;  and  he  may  then  appeal 
from  the  judgment  of  the  court  of  error,  to  the  House  of  Lords  :  Or  he 
should  file  an  English  bill,  (or  bill  in  equity  in  the  Exchequer,)  to  estab- 
lish his  right  against  the  crown,  when,  if  he  do  not  obtain  a  decree  in  his 
favor,  he  may  at  once  present  a  petition  of  appeal  from  the  coui't  of  Equity 
to  the  House.(f') 

(y)  Cro.  Car.  286,  4G4.     1  Ld.  Rayra.  08.  (/i)  2  Str.  1102.     Andr.  287,  S.  C. 

(»■)  2  Lev.  38.     1  Vent.  207.     2  Mod.  194.     Com.  Rep.  507.  (*)  2  Sir.  821. 

(Z)  Ante,  102;  and  see  1  'Wms.  Saund.  5  Ed.  34G,/,  (4). 
(ffi)  2  Bulst.  1C2;  nnd  see  1  Rol.  Rep.  2G4. 
((/«)   1  Salk.  203.     1  Ld.  Raym.  07.     5  Mod.  228.  S.  C. 
(bb)  Doug.  350.     Lloj/d  V.  Skutt,  T.  23  Geo.  III.  K.  B. 
(f)  .\ppcnd.  Cliap.  xLlV.  g  18. 

(</)  3  lilac.  Com.  411.     And  sec  the  statutes  31  Ed.  III.  stnt.  1,  c.  12.     31  Etu.  c.  1.     16 
Car.  II.  c.  2,  &  20  Car.  II.  c.  4.     2  Bac.  Abr.  tit.  Errm-.  I.     .3  Man.  Ei.  Tr.  478.  &c. 
(<')  11  Price,  643. 
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Before  the  union  -witli  Scotland,  a  writ  of  error  lay  not  in  this  country, 
upon  any  judgment  in  Scotland;  because  it  was  a  distinct  kingdom,  and 
governed  by  distinct  laws :(/)  but  it  is  since  given  by  statute,(^)  from  the 
court  of  Exchequer  in  Scotland,  returnable  in  parliament.(A)  A  writ  of 
error  formerly  lay  from  the  King's  Bench  in  Ireland,  to  the  King's  Bench 
in  England,  and  thence  to  the  House  of  Lords ;  but  now,  by  the  statute 
23  Geo.  III.  c.  28,  §  2,  "no  writ  of  error  or  appeal  shall  be  received  or 
adjudged,  or  any  other  proceedings  had,  by  or  in  any  of  his  majesty's  courts 
in  this  kingdom,  in  any  action  or  suit  at  law,  or  in  equity,  instituted  in  any 
of  his  majesty's  courts  in  the  kingdom  of  Ireland ;  and  all  such  writs, 
appeals,  or  proceedings  shall  be,  and  they  are  thereby  declared  null  and 
void,  to  all  intents  and  purposes."  Since  the  union  with  Ireland,  however, 
a  writ  of  error  lies  from  the  superior  courts  in  that  country,  to  the  House 

of  Lords. 
[  *1141  ]      *No  writ  of  error  can  be*  brought  but  on  a  judgment,  or  an 

award  in  nature  of  a  judgment ;  for  the  words  of  the  wi'it  are  si 
judicium  redditum  sit,[a)  &c.  And  hence  it  was  formerly  holden,  that  a 
writ  of  error  could  not  be  brought  before  judgment  given  ;  and  if  tested 
before,  it  was  no  supersedeas  :{b)  But  it  seems  to  be  now  agreed,  that  a 
writ  of  error,  bearing  teste  before  judgment,  is  good,  so  as  the  judgment  be 
given  before  the  return  of  it ;  and  this  is  the  usual  course  for  preventing 
exec\itioii.{cc)  And  the  allowance  of  it  may  be  served  before  the  return 
of  the  writ  of  inquiry  and  final  judgment. (^c?)  [a]  Still  however,  if  the 
writ  of  error  be  returnable  before  judgment,  it  may  be  quashed. (ee)     And 

(/)  Show.  P.  C.  33. 

Iff)  6  Ann.  c.  26,  ^  12.  And  see  the  statute  48  Geo.  III.  c.  151,  concerning  appeals  to 
the  House  of  Lords,  from  the  court  of  Session  in  Scotland. 

(h)  Append.  Chap.  XLIV.  §  19. 

(a)  Co.  Lit.  288,  b.     6  East,  336. 

(i)   2  Bac.  Abr.  199.     1  Rol.  Abr.  740.     Moore,  461. 

(cc)  March,  140.    1  Vent.  96,  255.    1  Mod.  112.    3  Keb.  308,  S.  C.     1  Str.  032.     1  Durnf. 
&  East,  279. 
« (cM)  Per  Cur.  T.  25  Geo.  IIL  K.  B. 

(ee)  2  Ld.  Raym.  1179,  1531.  1  Str.  139.  2  Str.  834,  891.  Barnes,  197.  3  Taunt.  384  ; 
but  see  5  Barn.  &  Cres.  735,  (a).     Post,  1162. 

[a]  a  writ  of  error  lies  only  on  final  judgment.  Helm  v.  Bassett,  9  Miss.  52.  Hor  t. 
Knighton,  9  Miss.  180.  Wallis  v.  Sparks,  1  Morris,  20.  And  it  lies  only  in  cases  of  judg- 
ments after  the  course  of  the  common  law.  Baxter  v.  Columhia.  Toionshij),  16  Ohio,  56.  Den 
V.  Fen,  1  Zab.  (N.  J.)  700.  Harris  y.Kreps,  Minor,  184.  JDrownc  v.  Stimpson,  2  Mass.  445. 
McLaren  v.  Allen,  Minor,  117.    Emerson  v.  Harriet,  11  Miss.  413. 

Errors  in  law  cannot  be  assigned  to  a  process  in  the  nature  of  an  execution ;  that,  if  irre- 
gular, must  be  set  aside  in  a  different  way.  Boxven  v.  Lanier,  2  Tayl.  241.  Peet  v.  3PGaran, 
21  Wend.  667.  Rule  v.  Hayclen,  3  B.  Monr.  319.  Bank  of  Lexinfftoii  v.  Taylor,  2  Smedes  & 
Marsh.  27.  The  State  v.  Di'llon,  3  ETayw.  174.  Hedges  v.  Madison,  1  Gilman,  306.  Nor  will  a 
writ  of  error  lie  against  a  judgment  in  abatement  until  tlie  final  judgment  is  given.  Dunham 
V.  Braimen,  1  Root,  551.  Nor  against  an  interlocutory  sentence  or  order,  until  a  final  trial  is 
had  in  the  cause.  Carpenter  v.  Childs,  1  Root,  181.  Ray  v.  Fitch,  lb.  290.  Haynes  v.  Cald- 
well, 5  Gilm.  33.  Pickle  v.  Holland,  24  Miss.  546.  Error  will  not  lie  where  the  judgment  is 
arrested  for  the  insufficiency  of  the  declaration,  for  there  is  no  judgment  to  be  affirmed  or 
reversed  in  the  case.  Home  v.  Barney,  19  Jolins.  247.  Nor  will  it  lie  from  an  order  grant- 
ing a  writ  of  prohibition,  that  being  but  the  commencement  of  the  proceeding.  Laidess  v. 
Reese,  3  Bibb,  479.  But  any  decision,  order  or  decree  of  the  Circuit  Court,  wliich  puts  an 
end  to  the  proceedings  between  the  parties  to  a  cause  in  that  court,  may  be  reversed  upon 
appeal  or  writ  of  error.  Hill  v.  Young,  3  Miss.  337.  If  an  inferior  court  overrule  a  motion 
to  amend  a  former  judgment  of  that  court,  and  award  costs  against  the  moving  party,  the 
judgment  is  final,  and  will  support  a  writ  of  error.  Wilkcrson  v.  Goldthwaite,  1  Stew.  &  Port. 
159.  So  of  the  decision  on  motion  to  quash  an  execution.  Tomhecbee  Bank  v.  Strong's  exe- 
cutors, 1  Stew.  &  Port.  187.     See  also  cases  cited,  ante,  p.  1134,  note  [a]. 
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a  writ  of  error  will  not  lie  on  a  judgment  of  respondeat  ouster,  on  a  plea 
to  the  juris(Iiction.(  /f' ) 

After  judgment,  tmenti/  years  are  allowed  for  bringing  a  writ  of  error: 
And  by  the  statute  10  <S:  11  Vs\  III.  c.  14,  "  no  judgment  in  any  real  or 
personal  action,  shall  be  reversed  or  avoided,  for  any  error  or  defect  therein, 
unless  the  writ  of  error  be  brought,  and  prosecuted  with  effect,  within 
twenty  years  after  such  judgment  signed,  or  entered  of  record."  This 
statute  has  the  usual  exceptions,  in  favour  of  infants, /t'?w<?«  covert,  persona 
non  comjyotes  mentin,  im])risoned,  or  beyond  the  seas.  And  the  court  on 
motion  would  not  ((uash  a  writ  of  error,  thoTigli  l)rought  twent^'-nine  years 
after  the  judgment ;  for  this  would  be  to  deprive  the  pai  ty  of  the  benefit 
of  replying  the  exceptions  in  the  statute.(^) 

A  writ  of  error,  like  a  scire  facias,  is  considered  as  a  new  action  :  and 
therefore,  upon  bringing  it,  the  defendant  in  the  original  action  may  eliangc 
his  attorney,  without  obtaining  a  judge's  order  for  that  purpose.(/;)  To 
obtain  a  writ  of  error,  application  must  be  made  by  the  attorney,  to  the 
cursitor  of  the  county  where  the  venue  was  laid  in  the  original  action  ;  who 
will  make  out  the  writ  in  ordinary  cases,  as  a  matter  of  course,  upon  a 
pra;cipe{i)  or  note  of  instructions,  containing  the  names  of  the  parties,  the 
nature  of  the  judgment,  the  court  wherein  it  was  given,  and  the  time  when 
the  writ  is  intended  to  be  retiu'nable.  In  Parliament,  there  must  be  a 
warrant  for  the  writ  of  error  from  the  crown,  which  is  procured  by  the 
cursitor  ;[k)  and,  when  it  is  against  the  king,  i\\Q  fiat  of  the  attorney  gene- 
ral must  be  obtained,  upon  a  petition,  setting  forth  the  errors  intended  to 
be  assigned,  accompanied  with  a  certificate  from  counsel,  that  they  are 
real  errors.  This  practice  was  anciently  used,(?)  as  a  mark  of  decency 
and  respect ;  and  though  it  appears  to  have  l)een  laid  aside  in  the  time  of 
the  usurpation, (???)  yet  it  has  since  been  revived. 

*The  writ  of  error  runs  in  the  king's  name ;  and,  on  a  judg-  [  *1142  ] 
ment  recovered  in  the  King's  Bench,  whether  the  writ  be  return- 
able in  the  Exchequer  chamber,(a)  or  in  Parliament, (6)  it  is  directed  to  our 
rigid  trusty  and  well  beloved  Charles  Lord  Tenterden,  our  chief  justice 
assiynrd  to  hold  pleas  in  our  court  before  us  ;[c)  unless  it  be  a  writ  of  error 
coram  nobis,  and  then  it  is  directed  to  our  justices  assigned  to  hold  pleas 
before  us,{ii)  or,  if  a  writ  of  error  coram  vobis,  to  our  justias  of  the  bench. 
On  a  judgment  recovered  in  the  Common  Pleas,  the  writ  of  error  is  directed 
to  our  right  trusty  and  well  beloved  S'ir  William  Draper  Best,  Knight,  our 
chief  justice  of  the  bench  ;{e)  unless  it  be  to  reverse  a  fine  levied  in  that 
court ;  in  which  case  the  writ  of  error  is  directed  to  the  Chirographer,  for  the 
transcript  of  the  7iote  of  the  fine,  and  writ  of  covenant ;(/)  or  the  eustoa 
brevium,  for  the  transcript  o{  t\\c  foot  of  the  fine.f////)  On  a  ju<lgment  in 
the  Exchequer  of  Pleas,  the  writ  of  error  is  directed  to  our  treasurer,  and 


(/)  Nn,fffi,on  V.  Milks,  E.  26  Geo.  HI.  K.  B.  per  Bulkr,  J. 

(g)  2  Str.  837. 

(A)  7  Durnf.  &  East,  337.  Ante,  94;  but  see  4  Barn.  &  Cres.  IIG.  C  Dowl.  .fc  Rvl.  174,  S.  C. 

(i)  Append.  Chap.  XLIV.  I  1,  9,  12,  15.  (*)  Imp.  K.  H.  10  Ed.  758. 

(/)  Sav.  131.  (w)  1  Salk.  2G4. 

(a)  Append.  Chap.  XLIV.  §  13. 

\b)  Lil.  Ent.  334.     Append.  Chap.  XLIV.  ?  15,  16,  17. 

(c)  L.  P.  E.  167.     Lil.  Ent.  213.     Append,  ("hap.  XLIV.  ?  13. 

(rf)  Lil.  Ent.  220,  231,  2.     Append.  Chap.  XLIV.  ?  2,  3.  4. 

(e)  L.  P.  E.  G7.  8  ;  78,  9.     Lil.  Ent.  222.  268.     Append.  Chap.  XLIV.  I  G,  10,  11. 

(/)  Lil.  Ent.  280.  {gg)  Id.  282. 
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barons  of  our  Exchequer  ;{hh)  for  though  the  barons  only  are  judges,  yet 
the  treasurer,  together  with  them,  hath  the  custody  of  the  records  of  the 
court.(/)  On  a  judgment  in  the  county  palatine  o^  Lancaster,  the  writ  of 
error  is  directed  to  the  Chancellor,  or  his  deputy,  commanding  him  that 
he  give  in  charge  to  the  justices  at  Lancaster,  that  they  send  to  him  in 
his  Chancery,  the  record,  &c.,  and  the  writ  which  came  to  them  thereupon, 
and  that  he  transmit  the  record, (A;)  &c.  And,  on  judgments  in  inferior 
courts,  the  writ  of  error  should  be  directed  to  the  judges  before  whom  the 
judgment  was  given.  (Z) 

In  point  oi  form,  the  body  of  the  writ  of  error,  when  returnable  in  the 
King's  Bench,  on  a  judgment  of  the  Common  Pleas,  runs  thus  ;  "  Because 
in  the  record  and  process,  and  also  in  the  giving  of  judgment,  in  a  plaint 
which  was  in  our  court,  before  you  and  your  companions,  our  justices  of 
the  Bench,  by  our  writ,  between  A.  B.  and  C.  D.  late  of,  &c.,  of  a  plea  of, 
&c.,  {describing  the  nature  of  the  action,)  manifest  error  hath  intervened, 
to  the  great  damage  of  the  said  C.  D.  as  from  his  complaint  we  are  in- 
formed ;  we  being  willing  that  the  error,  if  any  there  be,  should  in  due 
manner  be  corrected,  and  full  and  speedy  justice  done  to  the  parties  afore- 
said in  this  behalf,  do  command  you,  that  if  judgment  be  thereupon  given, 
then  you  do  distinctly  and  openly  send  to  us,  under  your  seal,  the  record 
and  process  aforesaid,  with  all  things  touching  the  same,  and  this  writ,  so 
that  we  may  have  them  on,  &c.,  {a  general  return  day,)  wheresoever  we 
shall  then  be  in  England,  that  the  record  and  process  aforesaid  being 
inspected,  we  may  cause  to  be  further  done  thereupon,  for 
[  *1143  ]  ^correcting  that  error,  what  of  right  and  according  to  the  law 
and  custom  of  England,  ought  to  be  done."(a)  This  wi'it  con- 
sists of  two  parts  ;  first,  a  certiorari  to  remove  the  record,  and  secondly,  a 
commission  to  examine  it. (5)  But  in  a  writ  of  error  coram  nobis  or  vobis, 
the  certiorari  part  being  unnecessary,  is  omitted,  and  the  writ  contains 
only  a  commission  to  examine  errors. (c)  On  a  judgment  in  an  inferior 
court,  the  writ  of  error  begins  by  reciting,  that  in  the  record  and  process, 
&c.,  in  a  plaint  which  was  before  you,  in  the  court  of,  &c.,  without  our 
writ,  between,  &c.,  manifest  error  hath  intervened,  (fee.  ;  and  it  is  made 
returnable  on  a  general  return  day,  wheresoever,  kc.(d) 

When  the  writ  of  error  is  returnable  in  the  Exchequer  chamber,  it  be- 
gins by  reciting  the  statute  27  Eliz.  c.  8,  and  brings  the  case  within  that 
statute,  by  stating  that  the  error  in  no  wise  concerns  the  king,  or  the  juris- 
diction of  the  court  of  King's  Bench,  or  any  want  of  form  in  any  writ, 
&;c.(e)  In  the  House  of  Lords,  the  writ  of  error  differs  in  point  of  form, 
accordingly  as  it  is  brought  on  a  judgment  originally  given  in  the  court  of 
King's  Bench,(/)  or  on  a  judgment  affirmed  there,(^)  or  in  the  Exchequer 
chamber. (//)  And  when  the  error  is  supposed  to  be  as  well  in  giving  the 
judgment,  as  in  awarding  execution  thereon,  the  writ  of  error  is  said  to  be 
tam  qudm,  or,  in  the  words  of  the  writ,  tarn  in  redditione  judicii,  qudin  in 
adjudicatione  exeeutionis.{ii) 

(hk)  Append.  Chap.  XLIV.  §  18. 

(0  4  Inst.  105.     Sav.  35,  6.     Bac.  Abr.  tit.  Error,  I.  3, 

(k)  2  Cromp.  3  Ed.  330.    Append.  Chap.  XLIV.  g  8. 

(I)  Godb.  44.     Append.  Chap.  XLIY.  ^  7. 

(a)  Append.  Chap.  XLIV.  §  10,  11.  (b)   1  Str.  607. 

(c)  Append.  Chap.  XLIV.  g  2,  3,  4,  6,  7.  (d)  Id.  g  7. 

(e)  Id.  I  13.  {f)  Id-l  15. 

{g)  Id.  I  16.  (A)  Id.  §  17.  {ii)  2  Str.  1055.     Cas.  temp.  Hardw.  345,  S.  C. 
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The  writ  of  error  should  repuhivly  afrree  with  the  record,  in  the  names  and 
description  of  the  parties,  and  nature  of  the  cause  of  action  ;  [a]  ami  there- 
fore, if  the  parties  he  mis-named  in  the  writ  of  error,(A'^)  or  it  he  sued  out 
by  one  of  several  parties  only,(/)  or  the  party  suinf^  in  the  Exchequer  he 
described  as  the  ^^khu/'s  debtor,"  when  in  fact  he  had  proceeded  on  a 
capias  of  privilege,(7;?)  it  will  not  operate  as  a  superttedeas,  or  stay  of  exe- 
cution. So,  if  a  -writ  of  error  be  sued  out  and  allowed  on  a  jud<^ment  in 
an  action  of  covenant,  descrihinf,'  it  as  a  plea  of  tre.yxtSH  on  the  cafse,  where- 
upon the  record  is  transcribed,  that  it  seems  is  no  supersedeas  ;  althoufjh 
the  ])laintifr,  after  notice  of  the  allowance  of  the  writ  of  error,  j,'ive  a  rule 
to  transcribe,  and  sue  out  two  writs  of  scire  facias  quare  executionem 
non.{n) 

The  teste  of  the  writ  of  error  is  the  day  of  suin^r  it  out ;  and  need  not 
be  on  a  seal  day.(o)  In  the  King's  Bench,  it  is  returnable  uhicunqve,  &c. 
on  the  first  or  last  (jeneral  xaim-n  of  the  term:(;>)  And  it  is  not  necessary 
that  there  should  be  ffteen  days  between  the  teste  and  return  of  a  writ  of 
error.(</)  In  the  Exchequer  chamber,  it  is  returnable  before  the 
justices  *of  the  Common  bench,  and  barons  of  the  Exchequer  of[*1144] 
the  degree  of  the  coif,  in  the  Exche(|uer  chamber,  on  a  particu- 
lar return  day  :(a)  In  the  House  of  Lords,  when  the  parliament  is  sitting, 

{hk)  2  Smith,  R.  259. 

(/)  Ante,  1135,  6.  {m)   1  Price,  312. 

(n)  5  Taunt.  82,  (o)   1  New  Rep.  C.  P.  298. 

\p)  L.  P.  E.  33. 

{q)  4  Barn.  &  Cres.  IIG.     6  Dowl.  &  Ryl.  174,  S.  C. 

(a)  L.  P.  E.  167.     Lil.  Ent.  213. 

[a]  Where  a  plaintiff  has  two  baptismal  names,  and  a  mistake  is  made  in  the  second  or 
middle  name,  it  was  held  a  fatal  error  in  Virginia,  even  on  judgment  by  default.  Ming  v. 
Gwatkin,  6  Rand,  551.  A  declaration  in  a  suit  against  one  Rowell,  alleged  that  the  said 
Blood  on  the  18th  October,  1829,  jjroniiscd  to  pay  the  plaintiff  twenty  dolhirs  in  goods  atB.'g 
store,  and  ihai  post ra,  scilicet  on  the  15th  July,  1829,  the  plaintiff  demanded  payment  at  B.'s 
store.  On  error,  it  Avas  held,  that  Blood  must  be  considered  as  in.serted  hy  mistake  for 
Rowell;  that  the  scilicet  v.-as  repugnant  to  the  po.stea,  l)ut  might  be  rejected  as  surphisage  ; 
and  that  the  want  of  an  allegation  of  the  day  when  the  demand  was  made  was  only  a  defect 
in  form;  and  the  judgment  was  affirmed.  Rowell  v.  Bruce,  5  N.  H.  381.  Writ  against 
Joseph  and  Phineas :  Declaration  alleges  a  promise  by  said  "John  and  Phineas."  Held  to 
be  error  after  a  judgment  on  default.  Ih.  Ilenimemcaj/  v.  Pickn,  4  Pick.  496.  That  the  de- 
claration names  as  one  of  the  defendants  a  person  whose  name  is  not  in  the  writ,  and  on 
whom  process  was  not  served,  is  only  matter  of  abatement,  and  not  error.  Monjan  v.  Monjiin, 
2  Bil)b,  388.  The  omission  to  insert  the  jjlaintiff's  christian  nanus  in  the  writ,  dechiration, 
or  record,  cannot  be  assigned  for  error.  Jiroicn  v.  King,  1  Bibb,  462.  A  variance  between 
the  original  petition  and  summons,  and  the  copy  served  on  the  defendant,  as  to  the  date  of 
the  note  declared  on,  is  cause  for  a  reversal  of  judgment.  Bridgen  v.  Corw.  4  Bibb.  32.  A 
writ  dated  December  5th,  1791,  to  be  answered  on  the  13th  day  of  DecemJ>er  next,  is  to  be 
answered  December  13th,  1792;  and  if  the  judgment  is  rendered  on  the  I3tli  of  the  same 
December,  it  is  erroneous.  Wag  v.  Clark,  1  Root,  439.  A  writ  dated  October  30th,  17«9, 
to  be  returned  on  the  30th  of  October  next,  is  returnable  to  October  twelve-month,  and  a 
judgment  rendered  on  the  30th  of  same  October,  is  erroneous.  Aiinlin  v.  Xic/iolji,  1  Root, 
179.  A  writ  dated  June  r2th,  1833,  required  the  dcfemlant  "to  api)ear  on  the  fourth  Tues- 
day of  June  ne.\t."  It  was  held,  that  the  time  of  appearance  was  the  fourth  Tuesday  of  June, 
1834,  and  consequently,  that  a  default  in  June,  1833,  was  erroneous.  T^>dfl  v.  //ale.  10  Conn. 
544.  A  clerical  mistake  in  the  Anno  Domini  of  summons  or  petition  is  not  error,  if  tho 
year  of  the  commonwealth  stated  in  the  sunmions,  and  the  indorsement  made  by  the  clerk  of 
the  time  when  the  petition  was  filed  are  correct,  so  as  to  amend  by  them.  Bridge*  v. 
Ridgleg,  2  Lltt.  393.  A  judgment  will  not  be  reversed  for  mere  clerical  errors,  or  mere 
matters  of  form,  but  the  court  will  either  disregard  them,  or  where  amendments  can  be  made, 
will  suspend  judgment  until  application  for  amcadment  can  regularly  be  made.  Moort  t. 
Tracy,  7  Wend.  229. 
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tlic  writ  of  error  is  made  returnable  before  the  king  in  liis  present  parlia- 
ment, immediate,  or  without  delay ;  because  that  court,  during  the  session 
of  it,  is  supposed  to  sit  continually,  and  has  no  vacation,  and  it  is  for  the 
honour  of  that  high  tribunal  to  be  immediately  attended,  that  they  may 
do  the  speedier  justice  :{b)  After  a  prorogation,  the  writ  of  error  is  return- 
able before  the  king  in  his  parliament,  at  the  next  session  ;(c)  or,  after  a 
dissolution,  at  the  next  2)arliament,  specifying  the  day  when  it  is  to  be 
h  olden,  (f?) 

The  writ  of  error  being  made  out,  is  sealed  in  Chancery,  either  on  a 
general  seal  day,  or,  which  is  somewhat  more  expensive,  at  a  private  seal ; 
and  after  being  obtained  from  the  cursitor,  it  should  be  taken  to  the  clerk 
of  the  errors  of  the  court  in  which  the  judgment  was  given, (e)  or,  in  the 
Exchequer  of  Pleas,  to  one  of  the  clerks  of  the  chief  baron,(/)  who  will 
alloiv  the  same,  on  being  paid  his  fees,  and  make  out  a  certificate  or  note 
of  the  allowance  ;{g)  a  copy  of  which  should  be  served  on  the  attorney  for 
the  defendant  in  error :  This  is  usually  done  at  the  time  of  taxing  costs ; 
and  at  the  same  time,  the  original  certificate  should  be  shown  him.  The 
oflBcer  of  the  court  is  in  general  bound  to  allow  the  writ  of  error ;  and  the 
court  of  Common  Pleas  would  not  interfere  with  the  allowance  of  it,  or 
grant  a  rule  nisi  to  set  aside  the  same,  upon  an  afiidavit  showing  that  the 
writ  of  error  had  been  sued  out  for  delay. (A)  The  writ  of  error  coram  nobis 
is  allowed  by  the  master,  in  open  court  ;(^')  and  if  it  be  brought  on  the  ground 
of  coverture,  or  of  the  defendant's  going  beyond  sea,  &c.  there  should  be 
an  affidavit  of  the  fact  on  which  it  is  founded. (^)  The  rule  of  allowance(Z/) 
being  drawn  up  by  the  clerk  of  the  rules,  a  copy  of  it  is  served  on  the  at- 
torney for  the  defendant  in  error. 

A  writ  of  error,  sued  out  before  final  judgment,  continues  in  force  dur- 
ing the  whole  term  in  which  it  is  returnable  :(w)  and  if  final  judgment  be 
signed  at  any  time  during  that  term,  it  is  a  supersedeas  or  stay  of  execu- 
tion, from  the  time  of  signing  it;(w)  provided  bail,  when  requisite,  be  put 
in  thereon,  within /owr  clear  days  after  final  judgment  is  signed.  (o)[a]  It 
even  seems,  that  a  writ  of  error  may  operate  as  a  stay  of  proceedings, 
though  sued  out  before  mi erZocwf  or?/ judgment  -.[p)  And  the  court  of  King's 

{b)  Lil.  Ent.  248,  254. 

(c)  Id.  292.  {d)   1  Vent.  31,  2GG.     1  Mod   106. 

{e)  R.  E.  36  Car.  II.  K.  B.;  and  see  R.  T.  20  Car.  I.  K.  B. 
(/)  R.  T.  26  &  27  Geo.  II.  I  2,  in  Scac.    Man.  Ex.  Append.  209. 
(g)  Append.  Chap.  XLIV.  ^  20.  (A)  3  Biug.  125. 

(i)  L.  P.  E.  H ;  but  see  2  Cromp.  3  Ed.  377,  where  it  is  said,  that  this  writ  may  be  al- 
lowed in  vacation,  by  the  secondary. 

{k)  Append.  Chap.  XLIV.  I  24.  {II)  Id.  §  22. 

{m)  Barnes,  196,  7,  8.     5  East,  145.     1  New  Rep.  C.  P.  298. 

{n)   1  Str.  032;  and  see  2  Bos.  &  Pul.  137. 

(o)  2  Str.  781.     1  Durnf.  &  East,  279.     4  Durnf.  &  East,  121.     4  Price,  289. 

Ip)  2  Maule  &  Sel.  334. 

[a]  The  writ  will  not  of  itself  operate  as  a  stay  of  proceedings  :  to  render  it  such,  an  or- 
der of  the  court  is  necessary.  And  in  general,  a  stay  will  be  ordered,  only  on  putting  in  and 
justifying  bail.  Ferris  v.  I)ou(/Iass,  20  Wend.  626.  A  second  writ  of  error  is  not  a  super- 
sedeas of  execution,  though  bail  has  been  given,  if  the  first  abated  by  tlie  act  of  the  party. 
Sheerer  v.  Grcir,  3  Whart.  14.  A  writ  of  error  supersedes  two  executions  issued  on  the  same 
day  on  which  the  sheriff  has  not  levied.  Adams  v.  Ilindman,  2  Miles,  464.  The  service  of 
an  order  for  staying  the  proceedings  upon  an  execution,  granted  by  a  commissioner  upon  the 
allowance  of  a  writ  of  error,  does  not  ojierate  as  a  supeisedeas  to  discharge  from  custody  a 
defendant  who  was  arrested  and  committed  to  jail  before  the  service  of  the  order.  SherriU 
V.  Campbell,  21  Wend.  287. 
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Bench  Ihave  gone  so  far,  that  if  a  writ  of  error  he  sued  out,  and 
the  *j)laiiitiff  do  not  »\^n  final  judjinu-nt  till  a  suhsciiuent  term  [*1145] 
after  tlie  return  of  the  writ,  in  order  to  avoid  the  eftect  of  it, 
and  tlien  take  out  execution,  they  will  set  it  aside. (^/)  In  the  Common 
Pleas,  if  a  writ  of  error  he  returnahlc  on  the  essoin-daj  of  the  term,  the 
judgment  will  he  removed  therehy,  provided  it  be  signed  at  any  time  after- 
wards, during  the  same  term  :{b)  And  where  the  plaintiff's  attorney,  after 
writ  of  error  brought,  artfully  delayed  signing  final  judgment  till  the  writ 
of  error  was  spent,  and  then  brought  an  action  of  ilrlt  upon  the  judgment, 
that  court  ordered  the  proceedings  in  the  action  ujiou  the  judgiuent  to  be 
stayed,  and  a  new  ^vTit  of  error  to  be  brought  at  the  j)laintifl"s  attorney's 
expense.(<?)  But  if  a  writ  of  error  be  sued  out  before  final  judgment,  and 
the  allowance  not  served  until  after  the  writ  of  error  is  spent,  the  plaiutiflF 
in  that  court  may  afterwards  regularly  sign  final  judgment. (</) 

After  final  judgment,  and  before  execution  executed,  a  writ  of  error  is, 
generally  speaking,  a  suj)e}'sech'a8  of  execution  from  the  time  of  its  allow- 
ance,(t')  provided  bail,  when  necessary,  be  put  in  and  perfected  in  due 
time;(/)  and  the  allowance  is  notice  of  itself  :(^)  Or  if  the  plaintiff,  before 
the  allowance,  have  notice  of  the  writ  of  error  being  sued  out,  and  delivered 
to  the  clerk  of  the  errors,  it  is  from  the  time  of  that  notice  a  supei'S('(.lea8.{h) 
But  a  writ  of  error  is  no  supcrgedeas  of  execution,  unless  bail  in  error,  when 
necessary,  be  put  in,  and  notice  thereof  giyen,  witliin  the  time  limited  by 
the  rules  of  the  court. (?)  And  in  order  to  bring  the  attorney  iwio  contempt, 
for  proceeding  after  tlie  allowance,  he  must  have  had  actual  notice. (A:) 
Where  the  defendant,  however,  had  wilfully  concealed  the  issuing  of  the 
writ  of  error  from  the  plaintiff,  the  court  of  King's  Bench  set  aside  an  execu- 
tion afterwards  issued,  without  costs,  and  made  the  defendant  undertake  that 
no  action  should  be  brought. (/)  And  where  the  defendant  had  applied  to 
a  judge  in  vacation,  to  set  aside  the  plaintiff's  execution  for  irregularity,  on 
a  ground  which  the  judge  over-ruled,  and  afterwards  applied  to  tlie  court  to 
set  aside  the  execution,  on  the  ground  that  he  had  before  brought  a  writ  of 
error,  the  court  held,  that  this  fact  not  having  been  communicated 
to  the  judge  on  the  former  ^application,  the  defendant  was  now  [*114GJ 
too  late  to  take  advantage  of  the  irregularity. (aa)  And  a  writ  of 
error  is,  generally  speaking,  so  absolutely  a  siqn'rscdcafi,  that  after  it  is 
allowed,  the  plaintiff  cannot  take  out  a  cajncis  ad  satisfacic7nh(m  against 
the  principal,  and  get  it  returned  non  est  inventus,  in  order  to  proceed 

(rt)  HoKston  T.  Ilowston,  T.  25  Geo.  III.  K.  B.  1  Durnf.  &  East,  280;  but  sec  1  Chit. 
Rep.  124. 

(b)  Barnes,  198.  (c)  Id.  250.  (<f)  3  Taunt.  384. 

(<•)  1  Vent.  31.  1  Salk.  321.  Willes,  271.  Barnes,  205,  S.  C.  A/.  209,  376.  1  Bnr.  340. 
1  Durnf.  &  East,  280.     1  Bos.  &  Pnl.  478.     2  Bos.  &  Pul.  370.     2  East,  4.^9.     I/affue  Gent. 

onf,^c.v. ,  E.  45  Geo.  III.  K.  B.     5  Taunt.  204.    4  Price,  289.     3  Moore,  H.l.     Gow, 

66,  S.  C.  1  Chit.  Rep.  238,  241.  And  for  the  evidence  of  the  allowance  of  the  writ  of  error, 
see  3  Moore,  85,  88,  9. 

(/)  2  Str.  781.  1  Dumf.  &  East,  279.  Ante,  530 ;  and  sec  R.  E.  3G  Car.  II.  K.  B.  R.  M. 
28  Car.  II.  (;.  P.     4  Price,  289.     2  Chit.  Rep.  106. 

Iff)  1  Salk.  321.  1  Durnf.  &  East,  280.  1  Chit.  Rep.  238  241.  3  Moore,  83.  Gow,  66, 
S.  C. 

(h)  1  Salk.  321.  6  Mod.  130.  2  Ld.  Ilnym.  1260,  S.  C.  Say,  Rcp-  51 ;  and  8e«  R.  E.3G 
Car.  II.  K.  B.     R.  M.  28  Car.  II.  C.  P.     Barnes,  205,  209. 

(i)  2  Dowl.  A  Ryl.  85. 

(k)   1  Salk.  321.     1  Dumf.  &  East,  280.     1  Bur.  340.     Barnes.  376.     1  Gow,  08,  n. 

h)   1  Chif.  Rcp.  238. 

(aa)  2  Barn.  &  Aid.  373.     1  Chit.  Rcp.  124,  S.  C. 
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against  the  bail  ;{b)  nor,  if  the  capias  ad  satisfaciendum  be  sued  out  before, 
can  the  phxintift'  call  for  a  return  of  it,  after  the  allowance  of  a  writ  of 
error,(c)  even  though  it  has  previously  lam  four  days  in  the  office  :{d)  but 
in  such  case,  the  capias  ad  satisfaciendum  may  be  returned,  so  as  to  fix 
the  bail,  after  the  writ  of  error  is  determined.(<e)  In  the  Exchequer  of  Pleas, 
a  writ  of  error  is  a  supersedeas  of  execution,  from  the  time  of  giving  notice 
of  the  allowance,  to  the  plaintiff  in  the  action,  or  his  attorney  or  clerk  in 
court.(/)  But  that  court  would  not  interfere  to  set  aside  o,  fieri  facias, 
which  had  been  issued  and  executed  by  a  levy  having  been  made,  on  a  sum- 
mary application  by  motion,  on  the  ground  of  the  allowance  of  a  writ  of 
error  having  been  served;  because  the  party,  if  injured  by  the  proceeding, 
had  an  effectual  remedy  by  bringing  trespass,  which  he  might  have  main- 
tained, if  the  levy  were  wrongful.  (^) 

If  the  defendant  bring  a  writ  of  error,  after  which  the  plaintiff,  as  he 
may,  bring  an  action  of  debt  on  the  judgment,  and  recover,  he  cannot  sue 
out  execution  on  the  second  judgment,  in  the  King's  Bench,  till  the  writ 
of  error  be  determined  ;(7i)  But  where,  several  years  having  elapsed  after 
judgment  obtained,  the  plaintiff  brought  an  action  upon  the  judgment,  and 
after  judgment  signed  in  that  action,  the  defendant  sued  out  a  writ  of  error 
upon  the  first  judgment,  the  court  of  King's  Bench  held,  that  the  plaintiff 
might  notwithstanding  take  out  execution  on  the  second  judgment. (^■)  So, 
in  the  Common  Pleas,  the  plaintiff  may  take  out  execution  on  the  second 
judgment,  notwithstanding  the  writ  of  error,  unless  the  defendant  move  to 
stay  the  proceedings  :{k)  And,  in  that  court,  the  allowance  of  a  writ  of 
error,  on  a  judgment  by  nil  dicit,  is  so  entirely  a  supersedeas  to  a  subse- 
quent writ  of  execution,  that  if  it  be  sued  out  and  returned  pending  a  writ 
of  error,  all  proceedings  thereon  against  the  bail  may  be  set  aside  upon 
motion.(^)  In  the  House  of  Lords,  it  has  been  determined,  that  taking  out 
execution  against  the  bail  below,  pending  a  writ  of  error  in  parliament,  is 
a  contempt,  and  breach  of  privilege. (m)  But  when  it  is  apparent  to  the 
court,  that  a  writ  of  error  is  brought  against  good  faith,  (w)  or  the 
[  *1147  ]  defendant  or  his  attorney,  has  declared  that  it  was  *brought  for 
the  mere  purpose  of  delay, (aa)  or  it  is  returnable  of  a  term  pre- 
vious to  the  signing  of  final  judgment,(5i)  or  bail  when  requisite  is  not  put 
in  and  perfected  in  due  time,(6'6')  it  is  not  a  supersedeas. 

It  has  been  already  seen,  in  a  preceding  chapter,(tM)  in  what  cases  the 
proceedings  may  be  stayed,  pending  a  writ  of  error.  On  the  other  hand, 
an  application  is  sometimes  made  to  the  court,  on  an  affidavit  of  the  cir- 

(6)  2  Str.  867.  Fitzgib.  175.  1  Barnard,  K.  B.  334.  2  Ld.  Raym.  15G7,  S.  G.;  and  see 
Barnes,  83.     2  New  Rep.  C.  P.  458. 

(c)  2  Str.  1186.     1  Wils.  16,  S.  C.     1  East,  662;  and  see  1  Barn.  &  Aid.  676.    Ante,  350. 

(d)  3  Durnf.  &  East,  390. 

(e)  1  Wils.  269  ;  but  see  Barnes,  83,  contra. 

{/)  R.  T.  26  &  27  Geo.  II.  g  2,  in  Scac.    Man.  Ex.  Append.  209,  10.     4  Price.  239 
ig)  9  Price,  606. 

{h)  3  Durnf.  &  East,  643.     4  Bur.  2454.    S.  P.    A7ite,  532. 
(i)  3  Barn.  &  Aid.  275 ;  and  see  1  Str.  526,  accord, 
{k)  Barnes,  202,  3.     Willes,  183,  4.    Ante,  532. 

(Z)  2  Blac.  Rep.  1183.  (m)  1  P.  'Wms.  685. 

(n)  2  Duruf.  &  East,  183;  and  see  8  Taunt.  434.    3  Bing.  169  ;  but  see  4  Dowl.  &  Ryl.  153. 
(rtrt)  4  Durnf.  &  East,  436.     2  H.  Blac.  30.    Per  Cur.  E.  44  Geo.  III.  K.  B.  2   Maule  &  Sel. 
474,  476.     1  Barn.  &  Cres.  287.     9  Price,  606.    Ante,  530,  31. 

(bb)  Barnes,  197,  8.  (cc)  2  Durnf.  &  East,  44. 

(dd)  Chap.  XX.  p.  530,  &c. 
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cumstances,  for  leave  to  take  out  execution,  notwithstanding  the  alluM  ance 
of  tlie  -writ  of  error.  This  affidavit  may  he  sworn  hefore  judgment  signed  :{e) 
And  in  a  hitc  case,  wliere  it  ajjpeared,  tluit  after  action  hrouglit,  the  defend- 
ant tln-eatened  to  bring  a  writ  of  error,  and  ruin  the  plaintift*  by  law  pro- 
ceedings, unless  he  complied  with  certain  terms,  the  court  of  King's  Bench 
allowed  the  plaintiff  to  take  out  execution,  unless  the  defendant  could  show 
that  there  was  real  ground  of  error.(/")  But  that  court  would  not  permit 
execution  to  be  taken  out,  pending  a  writ  of  error  in  jjarliament,  on  the 
ground  that  the  writ  of  error  was  brought  for  delay,  niert'ly  because  the 
defendant  had  suflered  the  judgment  to  be  affirmed  in  the  Exchequer  cham- 
ber, without  any  objection ;(</)  nor  in  a  case,  where  it  did  not  ajipear  but 
that  the  declaration  of  the  defendant,  that  he  would  sue  out  a  writ  of  error 
and  delay  the  plaintiff,  was  made  before  any  action  pending.(/<)  And,  in 
the  Common  Pleas,  the  court  held  that  the  plaintiff  could  not  take  out 
execution,  without  some  express  declaration,  cither  by  the  defendant  or  his 
attorney,  that  the  Avrit  of  error  was  brought  for  delay  ;  although  the  defend- 
ant had  acknowledged  the  debt  to  be  duo,  before  and  since  the  conmience- 
ment  of  the  action. (i)  The  court  of  King's  Bench,  we  have  seen,(J!:) 
ordered  the  proceedings  to  be  stayed  in  one  case,  pending  a  writ  of  error, 
on  a  judgment  of  nonsuit ;  although  there  was  no  declaration  of  the  defend- 
ant or  his  attorney,  that  it  was  brought  for  delay  ;(/)  And  there  was  a 
similar  decision  in  the  Common  Pleas. (?»)  But  it  is  now  settled,  in  both 
courts,  that  execution  may  be  taken  out,  pending  a  writ  of  error  on  such 
judgment,  unless  some  real  error  be  pointed  out.(7i)  And  the  court  of 
King's  Bench  cannot  quash  a  writ  of  error,  upon  a  judgment  of  the  Com- 
mon Pleas  at  Durhayn,  nor  award  execution  upon  the  judgment,  though 
the  writ  of  error  may  have  been  brought  against  good  faith. (o) 

*Where  the  defendant  or  his  attorney,  has  declared  that  the  [*1148] 
writ  of  error  was  brought  only  for  delay,  or  used  expressions  tan- 
tamount to  such  a  declaration, (rt)  it  is  usual  for  the  plaintifl'  to  take  out 
execution  at  his  peril,  notwithstanding  the  allowance  of  the  writ  of  error, 
without  applying  to  the  court ;  leaving  the  defendant  to  apply,  if  he  think 
proper,  to  set  aside  the  execution,  and  that  the  money  levied  under  it  may 
be  restored  to  him.  But  the  declaration  of  an  attorney's  clerk, (/'^O  or  of  one 
of  several  defendants,((?)  or  the  belief  of  the  plaintiff  or  his  attorney,((f) 
that  the  writ  of  error  is  brought  for  delay,  is  not,  we  have  secn,(c«')  suflS- 
cient  to  entitle  the  plaintiff  to  sue  out  execution :  And  the  court  will  not 


(e)  4  Maulc  &  Sel.  331. 

(/)  6  Dowl.  &  Ryl.  50y ;  and  see  2  Chit.  Rep.  101,  2.    1  Barn.  &  Cres.  287.     3  Bing.  169. 

U)  6  Dunif.  k  East,  400 ;  but  sec  2  Durnf.  &  East,  78. 

h)  4  Maule  &  Sel.  331. 

(i)  6  Moore,  45  ;  and  see  2  Chit.  Rep.  291.    Ante,  531. 

(*)  Anle,  531.  (;)  5  Durnf.  &  East,  GGO. 

(m)  Bishop  v.  Fry,  T.  2  Geo.  IV.  C.  P. 

(n)  4  Purnf.  &  East,  436.  2  Dowl.  &  Ryl.  208.  K.  B.  1  11.  Blac.  432.  9  Moor.-.  .,.,...  _• 
DinR.  32(5,  C.  P. 

(o)  4  Dowl.  &  Ryl.  153. 

(<t)  3  Durnf.  &  East,  79.  5  Durnf.  &  East,  714.  2  II.  Blac.  30.  2  Bos.  &  Pul.  329.  Forrest, 
26,  7.  2  Chit.  Rep.  191.  2  Maule  &  Sel.  474,  476.  1  Barn,  k  Cres.  287.  6  Dowl.  k  Rvl. 
509.     3  Bing.  169.    Anle,  530,  31. 

Ibh)  r,r  Cur.  M.  45.    Geo.  III.  K.  B.     2  Smith,  R.  60,  S.  C.     2  Chit.  Rep.  193. 

(c)   2  Binp.  304. 

hi)  3  Durnf.  k  East,  78.  Chghom  v,  Ireland,  E.  28  Geo.  III.  K.  B.  2  Price,  299.  3  Dowl. 
&  Ryl.  233,  4. 

{et)  Ante,  531. 
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infer  that  a  writ  of  error  was  brought  for  delay,  because  it  was  sued  out 
before  final  judgment  signed  ;(/)  nor  is  it  sufficient  to  warrant  an  execu- 
tion, that  the  defendant  had  said  to  the  plaintiif,  that  when  he  could  put 
ofif  the  matter  no  longer,  he  would  go  to  gaol  •,{g)  or  that  the  defendant's 
attorney  had  declared,  that  the  debt  would  be  settled,  and  that  time  was  all 
the  defendant  wanted.(A)  And  a  mere  threat  of  bringing  a  writ  of  error 
for  delay,  uttered  six  months  before  the  writ  of  error  sued  out,  was  not 
deemed  sufficient  to  entitle  the  plaintiff  to  execution,  pending  a  writ  of 
error.  (/) 

An  execution  being  an  entire  thing,  cannot  be  superseded  after  it  is 
once  begun  :  Therefore,  if  a  writ  of  execution  be  executed  before  a  writ  of 
error  allowed  or  notice,  it  may  be  returned  afterwards ;  and  the  utmost 
length  of  time  the  law  allows  for  executing  a  writ,  is  the  day  whereon  it 
is  returnable  ;  and  it  is  not  executable  any  longer  that  day  than  the  court 
sits  :  So  long  as  it  is  executable,  but  not  executed,  the  allowance  of  a  writ 
of  error  is  a  supersedeas,  but  not  afterwards.  (^)  And  in  proMhitio7i,  a 
writ  of  error  allowed  after  a  writ  of  consultation  has  been  delivered  to 
the  court  below,  is  not  a  super sedea8.{t)  Judgment  in  a  cause  was  signed 
on  the  30th  of  April,  and  the  plaintiff  on  that  day  sued  out  a  writ  oi  fieri 
facias :  afterwards  a  writ  of  error  was  allowed,  and  served  on  the  agent  in 
town  on  the  3d  of  31ni/,  and  on  the  plaintiff's  attorney  in  the  country  and 
under-sheriff  on  the  5th  of  llai/  ;  the  sheriff  entered  on  the  same  day,  but 
after  notice  of  the  allowance  of  the  writ  of  error:  No  bail  in 
[  *1149  ]  *error  was  put  in ;  and  the  court  of  King's  Bench  upon  that 
ground  held,  that  the  writ  of  error  became  an  absolute  nullity, 
and  was  no  siq^ersedeas  or  stay  of  execution :  But  they  said,  that  if  the 
writ  of  error  had  been  followed  up  immediately,  by  the  plaintiff  in  error 
regularly  putting  in  bail,  it  would  have  operated  as  a  supersedeas.  The 
party  therefore  taking  out  execution,  after  the  allowance  of  a  writ  of  error, 
and  before  bail  put  in,  does  it  at  his  peril,  for  if  the  writ  of  error  be  regu- 
larly followed  up  by  bail,  the  execution  will  be  set  aside. (a) 


I  shall  next  proceed  to  inquire,  in  what  cases  hail  is  requisite  on  a  writ 
of  error ;  and  when,  where,  and  how  it  should  be  jnit  in,  excepted  to,  and 
justified.  No  bail  in  error  was  required  at  common  law  ;  so  that  the  de- 
fendant, by  bringing  a  writ  of  error,  might  have  delayed  the  plaintiff  of 
his  execution,  without  giving  any  security,  either  for  the  prosecution  of 
such  writ,  or  for  the  payment  of  the  debt  or  damages  recovered  by  the 
former  judgment,  in  case  it  should  be  affirmed,  or  the  writ  of  error  should 
be  discontinued,  or  the  plaintiff  in  error  nonsuited  therein.  The  inconve- 
nience of  this  was  very  early  felt ;  and  in  order  to  guard  against  it,  the 
court  of  King's  Bench,  so  long  ago  as  in  the  reign  of  Henry  the  seventh, (5) 

(/)  5  East,  145.  [g)  Per  Cur.  M.  41  Geo.  III.  K.  B. 

\h)  1  New  Rep.  C.  P.  307  ;  and  see  9  Price,  606. 

(«■)  7  Taunt.  537.  1  Moore,  253,  S.  C. ;  but  see  2  Chit.  Rep.  191,  2.  1  Barn.  &  Ores.  287. 
6  Dowl.  &  Ryl.  509.     3  Bing.  169.    Ante,  531. 

{k)  1  Salk.  321;  and  see  1  Vent.  255.  Willes,  271.  Barnes,  205,  S.  C.  3  Moore,  83. 
Gow,  66,  S.  C.     1  Younge  &  J.  579.    Ante,  1055,  6, 

{I)  6  Barn.  &  Cres.  27.     9  Dowl.  &  Ryl.  14,  S.  C.  (a)   2  Durnf.  &  East.  45. 

{b)  1  Hen.  VII.  19.     1  Vent.  266. 


OF  ERROR.  1149 

would  not  allow  a  writ  of  error  in  parliuincnt,  until  some  error  was  sLown 
to  tliem  in  the  record,  lest  it  should  be  brought  on  purpose  to  delay  execu- 
tion :  And,  with  a  like  view,  it  was  ordered  by  tlie  justices  of  the  Counuoa 
Pleas,  in  the  reign  of  Queen  IJlizdbcth,  that  "  the  clerk  of  the  treasury 
for  the  time  being  should  not  make  a  su^nrsidedis  ujjon  any  writ  of  error, 
to  reverse  or  affirm  any  judgment  given  in  that  court,  upon  any  verdict, 
demurrer  in  law  or  confession,  until  some  manifest  or  pregnant  error 
therein  should  be  notified  by  the  party  that  sued  the  writ  of  error,  or  some 
of  his  counsel,  unto  the  justices  of  the  bench,  or  to  one  of  them  at  the 
least,  "(c) 

And,  still  further  to  avoid  unnecessary  delays  of  execution,  it  was  enacted 
by  the  statute  3  J<tc.  I.  c.  8,  (made  perpetual  by  3  Car.  I.  c.  4,'§  4,)  that 
"  no  execution  should  be  stayed  or  delayed,  upon  or  by  any  writ  of  error, 
or  supersedeas  thereupon  to  be  sued,  for  the  reversing  of  any  judgment  in 
any  action  or  bill  of  debt,  upon  any  single  bond  for  debt,  or  upon  any  obli- 
gation with  condition  for  the  2^ajj)iu'nt  of  money  onh/,  or  upon  any  action 
or  bill  of  debt  for  rent,  or  upon  any  contract,  sued  in  any  of  the  courts  of 
record  at  Westminster,  or  in  the  counties  palatine  of  Chester,  Lancaster 
or  Durham,  or  the  courts  of  great  sessions  in  Wales  ;  nor  (by  the  VJ  Geo. 
III.  c.  70,  §  5,)  for  the  reversing  of  any  judgment  given  in  any  inferior 
court  of  record,  where  the  damayes  were  under  ten  poinuls,  (since  extended 
to  twenty  pounds,  by  the  statute  7  ifc  8  Geo.  IV.  c.  71,  §  G  ;){d) 
unless  the  person  or  persons  in  whose  *name  or  names  such  writ  [  *1150  ] 
of  error  should  be  brought,  Avith  two  sufficient  sureties,  sucli  as 
the  court  wherein  the  judgment  was  given  should  allow  of,  should  first  be 
bound  unto  the  party  for  whom  the  judgment  was  given,  by  recognizance 
to  be  acknowledged  in  the  same  court,  in  double  the  sum  adjudged  to  be 
recovered  by  the  former  judgment,  to  prosecute  the  said  writ  of  error  with 
effect,  and  also  to  satisfy  and  pay  if  the  said  judgment  should  be  affiinied 
or  the  writ  of  error  nonprossed,  all  and  singular  the  debts,  damages  and 
costs  adjudged  upon  the  former  judgment,  and  all  costs  and  damages  to  be 
awarded  for  the  delaying  of  execution." 

This  statute  was  confined  to  the  particular  actions  enumerated  therein ; 
and  did  not  extend  to  actions  on  the  case  upon  bills  of  excliange,((/)  kc. ; 
but  it  extended,  in  the  actions  specified,  to  all  manner  of  judgments,  whether 
by  default,  upon  demurrer,  or  nid  tiel  record,  as  well  as  after  verdict.  In 
actions  of  debt  on  bond,  conditioned  for  the  payment  of  money  only,  the 
statute  was  construed  to  extend,  not  only  to  cases  where  the  sum  was  origi- 
nally certain,  and  payable  absolutely  by  the  condition,  without  referring  to 
any  other  instrument,  but  also  to  cases  where  the  sum  was  originally  uncer- 
tain, but  afterwards  reduced  to  a  certainty;  as  debt  on  bond,  conditioned  for 
the  payment  of  so  much  money  as  J.  S.  should  declare  to  be  due  on  an 

(<•)  R.  E.  23  Eliz.  G.  p.;  and  see  R.  M.  6  &  7  Eli2.  §  5,  C.  P.  2  \\\h  144;  but  see  3 
Durnf.  &  E.i^t,  78.     3  Dowl.  &  Ryl.  233,  4. 

(d)  These  are  the  only  statutes  which  require  bail  in  error,  on  a  jud^'ment  given  in  an 
inferior  court  of  record:  and  therefore,  where  the  damages  exceed  (tcnil;/  ])ounds,  hail  is  not 
required,  on  bringing  a  writ  of  error  on  such  judgment.  It  has  been  doubted,  whether  the 
damages  referred  to  in  the  former  of  these  stJitutes  are  tlie  damages  laid  in  the  decl<iralion, 
or  the  damages  recovered ;  and  if  the  latter,  whether  they  are  witli  or  without  cost,-<?  tiiough 
it  seems,  from  the  uniform  definition  of  the  term  (himagf.i,  that  tlie  legislature  intended  the 
sum  actually  recovered,  exclusive  of  the  costs.  And  see  4  Dowl.  &  Ryl.  350,  362.  2  Barn. 
&  Ores.  802,  S.  C.     Ante,  40G. 

(a)  2  Keb.  234. 
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account  ;(b)  or  on  a  bottomree  bond,  by  wbicli  the  money  was  payable  upon 
a  contin'i-cncy,  wliich  had  happened  ;[c)  or  where  the  bond  was  conditioned 
for  the  payment  of  a  sum  of  money  mentioned  in  certain  indentures,(c?)  &c. 
And  in  debt  for  the  non-payment  of  mortgage  money,  it  was  holden  that 
the  mortgage  deed,  containing  a  covenant  for  re-payment  of  the  money, 
was  a  contract,  upon  which  bail  in  error  was  necessary,  within  the  mean- 
ing of  the  statute. (e) 

But  the  statute  did  not  extend  to  actions  of  debt  on  bond,  conditioned 
for  the  performance  of  covenants,[f)  or  of  an  award,  &c.,  even  though  one 
of  the  covenants  was  for  the  payment  of  money,  and  the  action  was  brought 
for  the  non-performance  of  that  covenant. (^)  And  bail  in  error  was  not 
necessary  in  debt  on  bond,  conditioned  for  tlae  payment  of  money,  and  also 
for  performing  the  covenants  in  a  mortgage  deed  ;(/*)  or  for  re-investing 

stock,  and  paying  the  dividends  in  the  mean  time.(z')  So,  a  bond 
[  *1151  ]  *conditioned  to  keep  the  plaintiff  harmless  from  the  payment  of 

an  annuity,  and  from  all  actions,  suits,  damages  and  costs,  which 
should  be  brought  against  him,  or  that  he  might  sustain  by  reason  of  the 
non-payment  thereof,  was  holden  not  to  be  a  bond  for  the  payment  of 
money  only,  within  the  meaning  of  the  above  statute  ;  and  consequently, 
upon  error  brought  to  reverse  a  judgment  obtained  in  an  action  on  such 
bond,  bail  in  error  was  not  required,  "(a)  In  an  action  of  debt  on  bond 
conditioned  for  the  performance  of  covenants,  if  the  defendant  had  let 
judgment  go  by  default,  without  craving  07/er  of  the  condition,  and  after 
brought  a  writ  of  error,  it  was  said  that,  in  the  King's  Bench,  he  must  put 
in  bail  thereon  ;  because  it  did  not  appear  to  the  court  upon  the  record, 
that  the  condition  was  for  performance  of  covenants. (^5)  But,  in  the 
Common  Pleas,  the  matter  of  bail  was  examinable  by  the  court ;  and  they 
would  inspect  the  condition  of  the  bond,  in  order  to  see  whether  or  not  it 
was  for  the  payment  of  money,  (w)  In  debt  on  a  general  bond  of  indemity, 
bail  was  not  required,  on  bringing  a  writ  of  error  after  judgment  by  de- 
fault :  But  where  a  man  having  entered  into  a  bond  as  surety  for  another, 
to  pay  a  sum  of  money  to  a  third  person,  took  a  counter-bond  for  payment 
of  the  money,  by  way  of  indemnity,  the  court  of  Common  Pleas  held  this 
to  be  a  case  within  the  statute,  and  consequently  that  bail  in  error  was 
necessary.  (fZfZ) 

The  condition  of  a  bond  was  to  pay  for  so  much  beer  as  the  obligee 
should  deliver  to  J.  S.  not  exceeding  a  100?. ;  and  after  judgment  upon 
demurrer,  the  court  of  King's  Bench  held  that  no  bail  was  requisite  :{ee) 
But,  in  a  subsequent  case,{ff)  where  a  bond  was  given  by  a  third  person, 
as  collateral  security  for  a  debtor's  paying  his  creditors  fifteen  shillings 
in  the  pound,  upon  the  liquidated  amount  of  his  debts,  the  court  held  this 
to  be  a  bond  with  condition  for  the  payment  of  money  only  ;  and  that  its 

{h)  1  Lev.  111.     1  Keb.  613,  S.  C. 

(c)  1  Str.  476  :  and  see  6  Mod.  38 ;  but  see  1  Show.  14.  Comb.  105,  S.  C.  7  Durnf.  & 
East,  450. 

{d)  2  Str.  959.     2  Barnard,  K.  B.,  389.     Keljnge.  181,  S.  C.     Barnes,  78,  98. 

(e)  3  Taunt.  383.  '  (/)  2  Bulst.  54. 

\g)  Garth.  28.     1  Show.  14,  S.  C.     2  Keb.  131.  S.  P. 

(h)   10  East,  407.  (i)   1  M'Clel.  &  Y.  147. 

(a)  1  Barn.  &  Ores.  316.     2  Dowl.  &  Ryl.  549,  S.  C.         {bb)  2  Cromp.  3  Ed.  347,  8. 

{cc)  Barnes,  72.     Pr.  Reg.  184;  and  see  Gas.  Pr.  G.  P.  7. 

[dd)  Com.  Rep.  321.  2.     10  Mod.  281,  K.  B.,  contra.  {ce)  2  Str.  1190.   1  Wils.  19,  S.  G. 

(/)  2  Bur.  746.     2  Ken.  437,  S.  G. 
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being  paid  by  iii.stalments  mtiJo  no  diiiurence.  In  the  former  case,  the 
court  scein  to  have  considered  the  statute  as  introductive  of  a  new  hiw,  in 
restraint  of  the  remedy  by  writ  of  error  ;  and  thc'refore,  that  it  shouhl  be 
construed  strictly,  and  not  extended  by  ecjuity  to  eases  out  of  the  letter  of 
it  :  But  in  the  hitter  case,  tliey  appear  tu  have  hohlen,  that  the  statute 
was  of  a  remedial  nature,  and  ought  to  receive  a  liberal  construction,  for 
the  benefit  of  the  party  whose  execution  would  otherwise  have  been  stayed 
by  the  writ  of  error,  and  particularly  ^s  writs  of  error  were  frequently 
brought  for  the  mere  purpose  of  delay. 

In  actions  upon  contracts,  the  statute  was  confined  to  cases  where  there 
was  originally  a  specific  contract  for  a  sum  certain  :  and  it  did  not  extend 
to  actions  of  debt  on  a  promissory  ilotc,(  (j)  or  against  the  acceptor  of  a 
bill  of  exchange, (/<)  or  on  the  common  counts  for  work  and  la- 
bour, and  goods  *sold  and  delivered,(a)  &c.,  or  upon  an  account  ['*1152] 
stated  •,{b)  nor  to  an  action  of  debt  upon  an  award,  where  the  ar- 
bitrators had  directed  several  controversies  to  be  settled  by  the  payment 
of  one  sum.(/>)  Neither,  for  a  similar  reason,  was  bail  in  error  recjuired 
in  an  action  of  debt  on  judgment  ;(<•)  nor  in  an  action  of  debt  upon  a  bail- 
bond,((Z)  or  recognizance  of  bail  ;(<.')  nor  upon  an  award  of  execution,  on  a 
recognizance  of  bail  in  error,(/)  or  for  subsequent  arrears  of  an  annuity, 
on  the  statute  8  &  9  W.  III.  c.  11,  §  S.{gg)  And  it  seems,  that  where 
there  Avas  one  count  in  the  declaration,  on  which  judgment  was  entered, 
on  a  cause  of  action  for  which  debt  would  not  lie  at  the  time  of  the  statute 
of  James,  no  bail  in  error  was  required. (AA)  But  if  judgment  were  alhnned 
on  a  writ  of  error  in  the  King's  Bcnch,(i)  or  Exchequer  chambcr,(/c)  new 
bail  must  have  been  given  on  bringing  a  writ  of  error  in  parliament :  for 
the  first  recognizance  did  not  include  the  costs  to  be  assessed  in  the 
House  of  Lords,  and  therefore  a  new  recognizance  must  have  been  given, 
within  the  intent  of  the  statute  ;  and  it  was  not  the  business  of  the  court 
where  the  judgment  was  afiirmcd,  to  examine  whether  bail  was  put  in 
upon  the  first  writ,  for  the  want  of  that  did  not  hinder  the  prosecution  of 
the  writ  of  error,  but  only  made  it  no  supersedeas. {I) 

The  statute  3  Jae.  I.  c.  8,  was  extended  to  other  actions,  by  the  13  Car. 
II.  Stat.  2,  c.  2,  §  9,  by  which  it  was  enacted,  that  "no  execution  should 
be  stayed,  in  any  of  the  courts  mentioned  in  the  former  statute,  by  any 
writ  or  writs  of  eiror,  or  supersedeas  thereupon,  a,f'ter  vei'dict  and  judg- 
ment, in  any  action  of  debt  grounded  upon  the  statute  2  &  3  Edw.  VI.  c. 
13,  §  1,  for  not  setting  forth  tithes,  nor  in  any  action  upon  the  case,  upon 
any  promise  for  payment  of  money,  actions  sur  trover,  actions  of  covenant, 
detinue,  and  trespass,  unless  such  recognizance,  and  in  such  manner,  as 
by  the  former  act  was  directed,  should  be  first  acknowledged  in  the  court 
where  the  judgment  was  given." 

(y)  2  East,  359.  (A)   1  Taunt.  540. 

(i)   I  Bos.  k  Pul.  24!t.     1  Taunt.  540. 

(i)  Yclv.  227.  2  Bulst.  53,  S.  C.  1  Lev.  117.  1  Show.  15.  S.  C.  cited.  3  Salk.  H7.  7 
Durnf.  &  East,  449.     2  East,  359.     1  Taunt.  540,  41. 

(c)  3  Bur.  1548.  1  Blue.  Rep.  506,  S.  C.  9  Price,  1,  S.  P..  on  a  judgment  recovered 
after  verdict,  in  Ireland. 

(rf)  Cas.  Pr.  C.  P.  7. 

(<-)  3  Bur.  15GG.     8  East.  240:  but  sec  2  Blue.  Rep.  1227. 

(/)  Barnes,  194,  5.  [^g)   1  Taunt.  1G8. 

(AA)   2  East,  359.     1  Taunt.  540. 

(>■)  1  Salk.  97.     2  Ld.  Ruvra.  840.     7  Mod.  120,  S.  C. 

(*)   1  Str.  527.  ■  {I)  1  Salk.  97. 
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And,  by  the  16  &  17  Car.  II.  c.  S,  §  3,  (made  perpetual  by  the  22  &  23 
Oar.  II.  c.  4,)  "  no  execution  shall  be  stayed,  in  any  of  the  last-mentioned 
courts,  by  writ  of  error  or  siqjersedeas  thereupon,  after  verdict  and  judg- 
ment,  in  any  action  personal  u'hafsoever,  unless  a  recognizance  with  con- 
dition according  to  the  statute  3  Jac.  I.  shall  be  first  acknowledged  in  the 
court  where  such  judgment  shall  be  given.  And  further,  that  in  Avrits  of 
error  to  be  brought  upon  any  judgment  after  verdict,  in  any  writ  of  dower^ 
or  in  any  action  of  cjectione  firmce,  no  execution  shall  be  stayed 
[*ll.')o]  unless  the  plaintiff  or  plaintiffs  in  such  writ  of  error  *shall  be 
bound  unto  the  plaintifi"  in  such  writ  of  dotver,  or  action  of  ejec- 
tio7ie  firma;,  in  such  reasonable  sum  as  the  court  to  which  such  writ  of  error 
shall  be  directed,  shall  think  fit,  with  condition,  that  if  the  judgment  shall 
be  affirmed,  or  the  writ  of  error  discontinued,  in  default  of  the  plaintiflF  or 
nlaintifts  therein,  or  the  said  plaintiff  or  plaintifis  be  nonsuited  in  such  writ 
of  error,  that  then  the  said  plaintiflt"  or  plaintiffs  shall  pay  such  costs,  dam- 
ages, and  sum  and  sums  of  money,  as  shall  be  awarded  upon  or  after  such 
judgment  affirmed,  discontinuance,  or  nonsuit." 

And,  to  the  end  that  the  same  sum  and  sums  and  damages  may  be  ascer- 
tained it  is  further  enacted,  that  "  the  court  wherein  such  execution  ought 
to  be  granted,  upon  such  affirmation,  discontinuance  or  nonsuit,  shall  issue 
a  writ  to  inquire  as  well  of  the  mesne  profits,  as  of  the  damages  by  any 
waste  committed  after  the  first  judgment  in  dotver  or  in  ejectione  firmce  ; 
and  upon  the  return  thereof,  judgment  shall  be  given  and  execution  awarded 
for  such  mesne  profits  and  damages,  and  also  for  costs  of  suit,  "(a) 

The  statutes  13  Car.  II.  stat.  2,  c.  2,  §  9,  and  16  &  17  Car.  II.  c.  8, 
§  3,  were  confined  to  judgments  after  verdict;  and  did  not  extend,  like  the 
3  Jac.  I.  c.  8,  to  judgments  hj  default,  upon  demurrer,  or  nidtiel  record: 
Therefore,  upon  these  latter  judgments,  a  Avrit  of  error  was  a  supersedeas 
without  bail,  in  such  actions  as  were  not  enumerated  in  3  Jac,  I.  c.  8. 
But  it  has  been  determined,  that  a  scire  facias  against  bail  is  a  personal 
action,  within  the  16  &  17  Car.  II.  c.  8.(6)  In  this  latter  statute  there  is 
a, proviso,  that  "it  shall  not  extend  to  any  writ  of  error  to  be  brought  by 
any  executor  or  administrator ;  nor  unto  any  action  popular,  or  other 
action  brought  upon  any  penal  law  or  statute,  except  actions  of  debt  for  not 
setting  forth  tithes  ;  nor  to  any  indictment,  presentment,  inquisition,  infor- 
mation, or  appeal."  It  has  however  been  determined,  that  if  judgment  be 
given  against  an  executor  or  administrator  de  bonis  propriis,  he  shall  put 
in  bail,  in  cases  where  it  would  be  required  of  other  persons  :(c)  and  though 
an  executor  or  administrator  be  not  compellable  to  give  bail  in  error,  yet 
if  he  do,  the  court  may  take  it,  and  the  recognizance  will  be  binding. (c?) 

At  length,  by  the  statute  6  Geo.  IV.  c.  96,  §  1,  for  preventing  the  de- 
lays occasioned  to  creditors  by  frivolous  writs  of  error,  brought  on  judg- 
ments given  in  his  majesty's  courts  of  record  ^^.iWestrninster,  and  in  the 
counties  palatine  and  in  the  courts  of  great  session  in  Wales,  it  was  enacted, 
that  "  upon  any  judgment  hereafter  to  be  be  given,  in  any  of  the  said 
courts,  in  any  persorial  action,  execution  shall  not  be  stayed  or  delayed  by 
Avrit  of  error  or  supersedeas  thereupon,  without  the  special  order  of  the 

(a)  I  4.  {b)  2  Blac.  Rep.  1227. 

(c)  1  Lev.  245.     1  Sid.  368.     2  Keb.  295,  371,  S.  C. 

{d)  2  Str.  745.  2  Ld.  Raym.  1459,  S.  C.  And  see  further  as  to  the  cases  in  which  bail 
in  error  was,  or  was  not  required,  previous  to  the  statute  6  Geo.  IV.  c.  96.  Petersd.  Part 
II.  Chap.  I. 
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court,  or  some  judge  thereof,  unless  a  reconjiiizancc,  with  coiuli- 
tion  *accor(ling  to  the  statute  made  in  the  third  year  of  the  reign  [  '1154  ] 
of  his  majesty  king  Jamrs  the  first,  intituled,  An  net  to  avuid  un- 
neeemarij  delays  of  exeeution,,  be  first  acknowh-ged  in  the  same  court."  By 
this  statute,  hail  in  error  is  now  recjuired  in  all  cast-s,  after  judgnienl  for  the 
plainlift",  in  any  personal  action,  whether  after  verdict  or  by  default,  &c., 
unless  it  be  otherwise  ordered  by  the  court  or  a  judge. 

The  statutes  reijuiring  bail  in  error  seem  to  be  confined  to  cases  where 
judgment  has  been  given  for  the  original  plaintiff ;  and  not  to  apply  to 
judgments  given  for  the  defendant  below  :(a)  it  being  holden  that  a  person 
who  '\n  jylaintijf'  both  below  and  above,  need  not  give  bail  in  error. (/y)  It 
has  also  been  determined,  that  they  do  not  extend  to  the  writ  of  error 
coram  nobts,{c)  or  vobis ;  which  is  or  is  not  a  supersedeas  of  execution, 
according  to  circumstances. (t?)  In  general,  when  a  writ  of  error  abates  by 
the  act  of  God,  as  by  the  death  of  the  parties,(6')  or  chief-justice, (/)  or  by 
the  act  of  law,  a  second  writ  of  error  is  a  supersedeas  of  itself,  without 
motion  or  leave  of  the  court :  And  it  is  said,  that  if  a  writ  of  error  be 
brought  in  the  same  court,  after  abatement  or  discontinuance  of  a  writ  of 
error  coram  nobis  or  vobis,  no  bail  is  requisite;  because  none  was  required 
on  the  former  writ  of  error.  (^)  But  this  must  be  understood,  where  the 
second  writ  of  error  is  brought  after  an  abatement  by  the  act  of  God,  or 
of  the  law ;  for  when  a  writ  of  error  is  quashed  in  the  King's  Benc-h  for 
insufficiency,  a  writ  of  error  coram  nobis  is  not  a  supersedeas  of  itself.(//)[A] 
In  such  case,  hoAvever,  the  court  on  motion  will  order,  that  upon  the  plain- 
tiff in  error  putting  in  and  justifying  bail  within  four  days,  further  pro- 
ceedings shall  be  stayed  on  the  judgment  in  the  original  action,  until  the 
writ  of  error  be  determined  ;(/<)  which  is  also  the  course  upon  a  writ  of  error 
coram  nobis,  for  error  in  fact :  And  a  like  order  was  made,  where  a  second 
writ  of  error  was  quashed  for  insufficiency  ;  for  such  second  writ  being 
void,  was  as  if  there  had  been  none  before. {«')  But  when  a  writ  of  error 
abates  by  the  act  or  default  of  the  party,  a  second  writ  of  error,  brought 
in  the  same  court,  is  not  a  supersedeas  of  execution,  as  the  first  is  ;(/c)  as 
where  the  plaintiff  in  error  marrics,(Z)  or  nonprosses  his  own  writ  of 
error  ;{in)  and  execution  may  be  sued  out  in  these  cases,  without  leave  of 
the  court ;(»)  but  it  seems,  that  on  a  writ  of  error  coram  nobis  or  vobis, 
execution  taken  out  without  leave  of  the  court  is  irregular.(o) 

When  bail  is  required  upon  a  writ  of  error,  it  should  be  put  in  within 

(a)  4  Mod.  Y,  8.     5  East,  545.     10  East,  2.         (i)   1  Dowl.  &  Ryl.  184. 
(c)  2  Cromp.  3  Ed.  377.  \d)  8  East,  415. 

ie)  Latch,  57,  8.     1  Vent.  353. 

(/)  1  Keb.  658,  686;  but  see  Barnes,  201.     Prac.  Reg-.  I'Jo,  S.  C. 
{g)  2  Cromp.  3  Ed.  379. 

\h)  Carth.  368,  9.     1   Ld.  Rayra.  151,  S.  C.     2  Ld.  Raym.  1404.     1   Str.  607,  S.  C;   and 
see  2  Str.  949.     8  East,  412. 
(i)  Carth.  370. 

\k)  Latch,  57,  8.     1  Vent.  353.     1  Mod.  285.     1  Salk.  203.     8  East,  412. 
\l)  2  Str.  880,  1015.     8  East,  414. 
\m)   1  Cromp.  3  Ed.  343.     8  East,  412. 
(«)  8  East,  412. 
(o)  Say,  Rep.  166.     8  East,  415,  16.     Barnes,  201.     2  Bhic.  Rep.  1067.    An(e,d9Q. 

[a]  To  entitle  a  party  to  a  writ  of  supersedeas,  as  a  princii)al  remedy,  such  facts  must  be 
estalili.«he(l  as  show  that  the  inferior  tribunal  had  no  jurisdiction  at  the  time  of  pronouncing 
judgment.     Caldwell,  Ex jntrle,  5  Pike,  390.     Davis,  Ex  j>arlc,  5  Pike,  405, 
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four  days  after  the  delivery  of  the  writ  to  the  clerk  of  the  errors, 
[*1155]  if  it  be"*sued  out  after  final  judgment  ;(«a)  or,  if  it  be  sued  out 
hifore,  the  bail  shall  be  put  in  within /b^r  days  after  final  judg- 
ment is  signed  \{hh)  otherwise  the  party  succeeding  in  the  original  action  may 
take  out  execution,  nothwithstanding  the  writ  or  error.(cc)  And,  after  the 
allowance  of  a  writ  or  error,  if  bail  be  not  put  in  thereon  in  duo  time,  it  will 
be  a  nullity ;  though  the  defendant  in  error  has  previously  sued  out  execu- 
tion.((?)  The/o?/r  days  in  this  case  are  to  be  reckoned  from  the  time  when 
the  taxation  is  completed,  by  the  insertion  of  the  amount  of  the  costs  :(«) 
And,  in  the  Common  Pleas,  there  is  no  occasion  for  a  certificate  from  the 
clerk  of  the  errors,  that  no  bail  is  put  in.(/)  The  bail  is  put  in  with  the 
clerk  of  the  errors  ;  who,  on  being  furnished  with  a  note  in  writing  of  the 
names  and  additions  of  the  bail,(.(7)  attends  to  take  their  acknowledgment, 
in  the  court  wherein  the  judgment  was  given,  or  before  a  judge  of  that 
court :  and  it  seems  that  they  cannot  be  put  in  before  a  commissioner  in 
the  country.(/i)  In  the  King's  Bench,  the  same  persons  who  were  bail  in 
the  original  action,  may  become  bail  in  error,  if  they  are  able  to  justify  \{i) 
And,  in  the  Common  Pleas,  a  recognizance  entered  into  by  the  bail  in  error, 
without  the  principal,  is  good. (A;)  If  a  defendant  bring  a  writ  of  error, 
and  put  in  hired  bail,  who  are  insolvent,  the  plaintifi"  may,  without  enter- 
ing an  exception,  treat  them  as  a  nullity,  and  issue  execution. (?)  And 
where  it  appeared,  on  opposing  a  bail  in  error,  that  he  did  not  know  the 
plaintifi"  in  error ;  that  he  had  become  bail,  at  the  request  of  the  plaintiff 
in  error's  attorney,  with  whom  his  son  had  had  a  conversation,  in  which 
the  attorney  said  that  if  his  father  became  bail,  he  should  come  to  no 
harm,  which  the  bail  said  he  believed,  though  he  had  determined  to  become 
bail  before  he  was  requested  to  do  so ;  the  court  held  that,  under  these 
circumstances,  the  bail  must  be  rejected,  and  they  refused  to  allow  further 
time.(7») 

In  ijersonal  actions,  it  is  a  rule,  founded  upon  the  statute  3  Jac.  I.  c.  8, 
that  the  recognizance  should  be  acknowledged  in  double  the  sum  adjudged 
to  be  recovered  by  the  former  judgment :(??)  And  a  recognizance  of  bail  in 
error,  for  less  than  double  the  sum  recovered  by  the  judgment,  does  not 
operate  as  a  supersedeas,  or  stay  of  execution. (o)  But  upon  error  in  deht 
on  bond,  though  the  bail  are  to  be  bound  in  double  the  penalty  recovered, 
yet  by  the  course  of  the  court  of  King's  Bench,  it  is  sufiicient  if  they  justify 

in  double  what  is  really  due  \{p)  And,  in  the  Common  Pleas,  if 
[*1156]  the  *bail  are  bound  in  double  the  sum   secured  by  the  condition, 

it  is  sufficient :  though  a  further  sum  be  due  for  interest  and  costs, 
and  nominal  damages  have  been  recovered. (a)     In  the  Exchequer,  it  is  a 

(aa)  R.  E.  36  C«?-.  ir.  K.  B.  R.  T.  &  M.  28  Ccrr.  II.  C.  P.  1  Bos.  &  Pul.  478.  By  a  former 
rule  of  E.  16  Car.  II.  K.  B.  the  plaintiff  in  error,  in  the  King's  Bench,  had /owr  days  to  put 
in  bail,  after  the  alloicance  of  the  writ  of  error. 

(bb)  2  Str.  781.     1  Durnf.  &  East,  279.     4  Durnf.  &  East,  121.     1  Bos.  &  Pul.  478. 

{cc)  2  Durnf.  &  East,  44.  (d)  2  Chit.  Rep.  106. 

(e)  5  Taunt.  672.     1  Marsh.  278,  S.  C. ;  and  see  1  Bing.  233.  {f)  Barnes,  212. 

[g)  Append.  Chap.  XLIV.  §  25.  (A)  Barnes,  78. 

(?)  8  Durnf.  &  East,  639.  (1-)  2  Bos.  &  Pul.  443. 

(/)   1  Barn.  &  Cres.  268.     2  Dowl.  &  Eyl   421,  S.  C.     4  Bing.  38. 

(m)  1  Bing.  423.     8  Moore,  516,  S.  C.  {n)   2  Chit.  Rep.  105.  (o)  5  Taunt.  320. 

{p)  2  Str.  821.  The  rule,  as  laid  down  by  the  court  of  King's  Bench,  in  H.  25  Geo.  III., 
was,  that  the  bail  should  justify  in  the  penalty,  and  not  in  double  the  sum  due  :  and  this 
agrees  with  what  is  laid  down  in  1  Wils.  213  fand  see  2  Chit.  Rep.  105. 

(a)  2  Bos.  &  Pul.  443. 
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rulc,(J)  that  "  in  all  cases  where  special  bail  is  refjuired  on  writs  of  error, 
if  the  bail  are  obliged  to  justify,  each  of  them  shall  justify  himself  in  double 
the  sum  recovered  by  the  judgment  on  whicli  the  writ  of  error  is  brought ; 
except  where  the  penalty  of  a  bond  or  other  specialty  is  recovered  by  such 
judgment,  iu  which  ease,  each  of  the  bail  shall  justify  in  such  penalty  only; 
and  also  except  in  cases  o^  cject}iicnt,  where,  if  bail  shall  be  put  in  upon 
the  writ  of  error,  each  of  such  bail  shall  justify  in  double  the  improved 
annual  rent  or  value  of  the  premises  recovered." 

The  condition  of  the  recognizance  in  the  Common  Pleas,  on  a  writ  of 
error  returnable  in  the  King's  Bench,  is,  according  to  the  direction  of  the 
statute  3  Jac.  I.  c.  8,  tliat  the  plaintiff  shall  prosecute  his  writ  of  error 
with  eflect ;  and,  if  judgment  be  affirmed,  shall  satisfy  and  pay  the  debt, 
damages  and  costs  recovered,  tog-ether  with  such  costs  and  damages  as 
shall  be  awarded  by  reason  of  the  delay  of  execution,  or  else  that  they 
(the  bail,)  shall  do  it  for  him.((?)  On  a  writ  of  error  returnable  in  the 
Exchefjuer  chamber,  the  form  of  the  recognizance  is  somewhat  different; 
the  bail  engaging  to  pay  the  sum  recovered  by  tlie  judgment,  and  such 
further  costs  of  suit,  sum  and  sums  of  money,  as  shall  be  awarded  for  delay 
of  execution. (tZ)  And  as  the  engagement  of  the  bail  is  absolute,  it  has 
been  determined,  that  they  cannot  surrender  the  plaintiff  in  error  •,{e)  So, 
they  are  not  discharged  by  the  plaintiff's  taking  thoir  principal  in  execu- 
tion ;(/)  nor  are  they  entitled  to  relief,  when  he  becomes  bankrupt  whilst 
the  writ  of  error  is  pending,(</)  So,  before  the  late  bankrupt  act, (A)  if 
the  bail  had  become  bankrupt,  pending  the  writ  of  error  and  before  affir- 
mance, they  were  not  discharged  from  their  recognizance;  for  till  then 
the  debt  was  contingent,  and  not  proveable  under  the  commission  :(/) 
But  now,  by  the  above  act,(^)  contingent  debts  are  proveable  under  the 
commission. 

When  bail  is  put  in,  notice  thereof  should  be  given  without  delay  to  the 
defendant  in  error,  or  his  attorney  ;(/)  which  notice  should  be  entitled  with 
the  names  of  the  plaintiff  and  defendant,  as  in  the  original 
action  :(m)  And  *in  general,  if  the  defendant  in  error  do  not  [  *lloT  ] 
except  to  the  bail  for  insufficiency,  within  twenty  days  next  after 
guch  notice,  the  recognizance  shall  be  allowed. («)  But  if  the  defendant^ 
bring  a  writ  of  error,  and  put  in  hired  bail,  wlio  are  insolvent,  the  plaintiff, 
we  have  seen,(Zi6)  may,  without  entering  an  exceptio}i,  treat  the  bail  as  a 
nullity,  and  issue  execution.  If  the  bail  be  not  approved  of,  the  defendant 
in  error  may,  at  any  time  within  the  twenty  days,  obtain  a  rule  from  the 

[h)  R.  E.  33  Geo.  II.  in  Scac.  Man.  Ex.  Append.  217  ;  ami  for  tlic  time  and  manner  of  put- 
ting in,  excepting  to,  and  justifying  bail  in  error,  in  the  Exchequer  of  I'leas,  sec  K.  T.  26  & 
27  Geo.  II.  g  2,  »;  Scac.  Man.  Ex.  Append.  200,  10.  And  as  to  the  amount  of  the  recogni- 
zance of  bail  in  error,  see  Pctersd.  Part  II.  Chap.  II. 

(c)  Append.  Chap.  XLIV.  ^  34.  And  for  a  recognizance  of  bail,  ou  error,  coram  nobis  or 
nobis,  see  id.  §  20,  7. 

(d)  Append.  Chap  XLIV.  g  35.  2  Durnf.  &  East,  59.  And  for  the  form  of  nn  entry  of 
recognizance  of  hail,  on  error  from  the  court  of  Excheciuer,  see  Append.  Chap.  XLIV.  ^  36,  7. 

(e)  R.  M.  5  W.  &  M.  (/>),  K.  B.  (/)  2  Bos.  &  Pul.  440. 
(g)   I  Durnf.  &  East,  624.  (fi)  6  Geo.  IV.  c.  16. 
(.)  2  Str.  1043.     Cas.  temp.  Hardw.  202.  S.  C.  (/)  §  56. 

(/)  2  Dowl.  &  Rvl.  85.     ^7^^1145.     Append.  Chap.  XLIV.  g  27.  (m)  Totf,  WGl. 

(,i)  R.  M.  5  W.  k  M.  K.  B.  R.  M.  6  Geo.  II.  re;/.  6  C.  P.;  and  see  R.  T.  2G  k  27  Geo.  II. 
I  2,  in  Srar.  Man.  Ex.  Append.  210,  accord.  For  the  form  of  the  rule  of  allowance,  see 
Chap.  XLIV.  §  33. 

(bb)  Ante,  1155. 
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clerk  of  the  errors,  for  better  bail  ;{ec)  a  copy  of  which  should  be  served  on 
the  attorney  for  the  plaintiff  in  error :  And  if  the  bail  do  not  justify,  or 
other  bail  be  not  put  in  and  justified,  milnnfour  days  after  notice  of  the 
rule  in  term  time,  they  are  considered  as  a  nullity  ;(dd)  and  the  party  suc- 
ceeding in  the  original  action  may  take  out  execution. (ee)  In  the  King's 
Bench,  we  have  seen,(j^)  time  is  not  allowed  to  justify  bail  in  error  ;{gg) 
except  in  case  of  unavoidable  accident,  such  as  the  unexpected  illness  of  the 
bail  ;{lili)  or  where  they  are  prevented  from  coming  up,  by  any  misconduct 
of  the  opposite  party  :{ii)  and  the  same  practice  has  prevailed  in  the  Com- 
mon Pleas,  unless  some  real  error  be  shown. (^A;)  But  the  writ  of  error  still 
remains,  and  may  be  proceeded  in :  the  supersedeas  to  the  execution  only 
being  taken  away.(Z)  In  the  King's  Bench,  if  a  rule  for  better  bail  be 
served  in  vacation,  there  is,  it  seems,  no  occasion  to  justify  until  the  next 
term  :  but  the  plaintiff  in  error  must  either  give  notice  of  justifying  the 
sa7ne  bail,  or  put  in  such  other  bail  as  he  will  abide  by,  within  the  four 
days  allowed  by  the  rule  ;  it  having  been  determined  that  he  cannot  give 
notice  of  fresh  bail  after  the  four  days,  unless  indeed  the  bail  already  put 
in  are  prevented  from  justifying  by  special  circumstances,  which  must  be 
disclosed  to  the  court  by  affidavit,  at  the  time  appointed  for  justifying. (w) 
In  the  Common  Pleas,  when  the  rule  is  served  in  vacation,  the  plaintiff  in 
error  has  not  time  of  course  to  perfect  his  bail  until  the  next  term  ;  but 
ought  to  justify  before  a  judge  :  and  if  the  defendant  in  error  be  not  satis- 
fied with  that,  then  the  plaintiff  in  error,  having  done  everything  in  his 
power,  is  entitled  to  time  for  justifying  until  the  next  term,  but  not  other- 
wise.(n)  In  the  Exchequer  of  Pleas,  it  is  a  rule,(o)  that  "if  bail  in  error 
shall  be  excejDted  to,  and  notice  of  exception  given  in  writing  to  the  attor- 
ney or  clerk  in  court  for  the  plaintiff  in  error  in  tei^m  time,  such 
[  *1158  ]  bail  shall  be  perfected  *and  justified  within  four  days  after  no- 
tice so  given,  or  the  defendant  in  error  may,  in  default  thereof, 
proceed  to  execution,  notwithstanding  such  writ  of  error  ;  but  where  notice 
of  exception  shall  be  given  in  v>acation  time,  then  such  bail  shall  be  per- 
fected and  justified  upon  the  first  day  of  the  subsequent  term,  unless  the 
defendant  in  error,  his  attorney  or  clerk  in  court,  shall  consent  to  a  justi- 
fication before  one  of  the  barons ;  in  which  case,  such  bail  shall  justify 
themselves  before  a  baron,  within  four  days  after  notice  of  such  exception 
given  in  writing  to  the  plaintiff  in  error,  his  attorney  or  clerk  in  court : 
and  in  default  of  such  justification,  the  defendant  in  error  may  proceed  to 
execution,  notwithstanding  such  writ  of  error." 

The  mode  of  adding  and  justifying  bail  in  error,  is  the  same  as  in  the 
original  action  :(a)  And  if  a  person  excepted  to  as  bail  in  error  do  not 
justify,  his  name  may  be  struck  out  of  the  recognizance. (^)     But  where 

IJ   {cc)  Append.  Chap.  XLIV.  |  29.  {dd)  1  East,  580. 

(ee)  R.  M.  5  W.  &  M.  (b),  K.  B.     R.  M.  6  Geo.  II.  ret/.  6,  C.  P.  (#)  A7ite,  273. 

(ffff)  Per  Bayletj,  J.  E.  55  Geo.  III.  K.  B.  1  Chit.  Rep.  76,  {a) ;  but  see  8  Taunt.  126.  1 
Dowl.  &  Ryl.  9.     Ante,  273.  {hh)   1  Chit.  Rep.  76,  (a). 

{ii)   1  Dowl.  &  Ryl.  9.     Ante,  273.  {kk)  2  Wils.  144. 

(I)   1  Salk.  97.     2  Ld.  Raym.  840.     7  Mod.  120,  S.  C. 

{in)  1  Maule  &  Sel.  366.  Ostreich  ^  another  v.  Wilson,  id.  367,  (a),  accord.  Hinckley  v. 
Eulton,  H.  27  Geo.  III.  K.  B.,  id.  368,  {a),  contra ;  and  see  2  Chit.  Rep.  84,  5. 

(n)  Barnes,  211.     2  Btac.  Rep.  1064.     Imp.  C.  P.  7  Ed.  765,  6. 

(o)  R.  T.  26  &  27  Geo.  II.  |  2,  m  Scac.     Man.  Ex.  Append.  210. 

(«)  For  the  form  of  notice  of  justification,  and  of  adding  and  justifying  bail  in  error,  see 
Append.  Chap.  XLIV.  §  30,  &c. 

(ij  Say.  Rep.  58.     1  Wils.  337,  S.  0. 
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bail  in  error  was  put  in  in  vacation,  and  excepted  to,  and  the  plaintiff  in 
error  gave  notice  that  they  would  justify  on  the  first  day  of  the  next  term, 
and  before  that  day  nan  prosH'd  his  own  writ  of  error,  and  the  bail  did  not 
justify;  the  court  held,  that  they  were  not  entitled  to  stay  proceedings  in 
an  action  against  thera  upon  the  recognizance,  nor  to  have  an  exoneretur 
entered  on  the  bail-piece. (c) 


Bail  in  error,  when  necessary,  being  complete,  the  next  step  to  be  taken 
by  the  plaintiff  in  error,  except  on  a  writ  of  error  coram  nobis  or  vobis,  is 
to  certify  or  transcribe  the  record ;  in  order  to  which,  a  transcript  should 
be  made,  and  sent  with  the  writ  of  error  and  return,  into  the  court  above. 
When  no  bail  is  required,  this  is  the  first  step  that  is  taken,  after  the  ser- 
vice of  the  allowance  of  the  writ  of  error.  And  the  plaintiff  in  error  should 
regularly  cause  the  transcript  to  be  made,  (for  the  defendant  in  error  can- 
not transcribe  the  record,)((7)  by  the  time  the  writ  of  error  is  returnable. 
If  the  record  be  not  certified  by  that  time,  the  defendant  in  error  may 
give  the  plaintiff  a  ride  to  certify  it  ;{e)  which  is  an  eigJd  day  rule,  obtained 
from  the  clerk  of  the  errors  in  the  Common  Pleas,  on  a  writ  of  error  from 
that  court  returnable  in  the  King's  Bench  ;  or  from  the  clerk  of  the  errors 
in  the  King's  Bench,  on  a  writ  of  error  returnable  in  the  Exchequer  cham- 
ber, or  House  of  Lords :  This  rule  may  be  had  on  the  essoin  day,  when 
the  writ  of  error  is  returnable  in  the  Exchequer  chamber,  the  first  re- 
turn of  the  term :(/)  And  when  the  rule  is  obtained,  a  copy  of  it  should 
be  forthwith  made,  and  served  on  the  attorney  for  the  plaintiff  in 
crror.(^)  In  the  Common  Pleas,  the  rule  to  transcribe  may  *be  [  *1159  ] 
served  on  the  plaintiff  in  error ;  these  rules  being  excepted  out 
of  the  general  practice,  which  requires  service  on  his  attorney. (rt)  In 
the  Exchequer  of  Pleas,  there  is  no  rule  given  to  transcribe  ;[b)  and  it  is 
not  the  practice  for  the  defendant  in  error  to  enter  up  the  judgment  fully 
on  the  roll,  unless  the  record  be  carried  to  the  House  of  Lords,  or  he  be 
specially  required  to  do  so  by  the  plaintiff  in  error. (b)  In  the  House  of 
Lords,  there  is  said  to  be  an  order,  that  "  upon  writs  of  error,  all  persons 
shall  bring  in  their  writs,  within  fourteen  days  after  the  first  da}'  of  the 
session  in  which  such  -svi-its  shall  be  returnable,  otherwise  they  shall  not  be 
received;  unless  upon  judgments  given  during  the  session,  upon  which  the 
writs  shall  be  brought  in  within  fourteen  days  after  judguient  given  :{cc) 
And  till  the  expiration  of  the  time  limited  for  bringing  in  the  Avrit  of  error, 
the  defendant  in  error  cannot  have  execution. ((7cZ) 

On  a  writ  of  error  brought  on  a  judgment  in  the  Common  Pleas,  or  any 
inferior  coui't,  in  an  adverse  suit,  the  record  itself  is  supposed  to  be  removed, 


i: 


(c)  2  Maule  &  Sd.  210;  and  see  6  Barn.  &  Grcs.  237.  (d)  1  Wils.  35. 

(e)  Cas.  leinp.  Hardw.  352.     Append.  Chap.  XLIV.  §  39,  40. 

(/)  Barnes,  410.  (^)  L.  P.  E.  33. 

(a)  Barnes,  410.  (6)  9  Price,  593,  4. 

(rr)  Com.  Rep.  420,  21.  Sed  quwre ;  as  there  does  not  appear  to  be  any  surh  order,  appH- 
calile  to  writs  of  error,  in  the  House  of  Lords;  though  there  is  an  order  to  that  effect,  for 
bringing  in  petitions  of  Aj>pml  horn  courts  of  Equity.  Ordo  Dim.  I'roc.  die  Sub.  13  Jul. 
1GT8.  The  practice  is,  for  the  defendant  in  error  to' give  the  plaintiff  in  error  a  rule  to 
transcribe  ;  which  is  obtained  from  the  clerk  of  the  errors  in  the  King's  Bench,  and  expirea 
i  leiff/it  days. 

{dd)  Coin.  Rep.  420,  21.     Bunb.  64,  69. 
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that  it  may  remain  as  a  precedent  and  evidence  of  the  law  in  similar 
cases. (^e)  But  in  the  case  of  a  fine,  the  transcript  only  is  removed 
from  the  Common  Pleas ;  for  a  fine  is  but  a  more  solemn  acknowledg- 
ment or  contract  of  the  parties,  and  is  therefore  no  memorial  of  the 
law,  and  need  only  be  affirmed  or  vacated :  If  it  be  afiirmcd,  the  con- 
tract stands  as  it  was  ;  if  vacated,  the  justices  of  the  King's  Bench 
may  send  for  the  fine  itself,  and  reverse  it ;  or  they  may  send  a  writ 
to  the  treasurer  and  chamberlain  to  take  it  off  the  file.(j^')  Besides, 
should  the  record  itself  be  removed,  and  the  fine  affirmed,  it  could  not 
^be  engrossed,  for  want  of  a  Chirographer,  in  the  King's  Bench. (^^)  This 
■  distinction,  however,  is  not  attended  to  in  practice  ;  for  on  all  writs  of  error 
returnable  in  the  King's  Bench, (7«)  as  well  as  in  the  Exchequer  cham- 
ber, (/)  or  House  of  Lords, (^)  it  is  usual  to  send  only  a  transcript  of  the  re- 
cord, and  not  the  record  itself.  And  on  a  writ  of  error  from  the  Common 
Pleas,  the  chief  justice  certifies  only  the  body  of  the  record,  which  is  all 
that  remains  in  his  custody ;  for  original  and  judicial  writs  remain  with 
the  eustos  hrevium,  and  other  officers,  and  are  never  certified,  but  when 
error  is  assigned  for  want  of  them.(Z) 

In  an  inferior  court,  on  a  writ  or  error  returnable  in  the  King's  Bench, 
the  plaintiff  in  error,  upon  service  of  the  rule  to  certify  the  record,  should 
bespeak  the  transcript  of  the  proper  officer  below,  and  carry  the 
[  *1160  ]  same  *into  the  office  of  the  signer  of  the  writs  of  the  King's 
Bench,  (a  part  of  whose  business  it  is  to  receive  and  deliver  out 
writs  of  error,  and  certiorari^  i'^-y)  and  there  file  it,  before  the  second  seal ; 
otherwise  the  defendant  in  error  may  apply,  and  get  a  certificate  from  the 
office,  that  the  writ  of  error  is  not  returned,  and  the  transcript  brought  in  ; 
and  may  thereupon  apply  to  the  cursitor,  for  a  writ  de  executione  judicii, 
directed  to  the  judges  of  the  court  below,  commanding  them  that  they 
proceed  to  execution  on  the  judgment,  notwithstanding  the  writ  of 
error,  (a) 

In  the  King's  Bench  and  Common  Pleas,  the  transcript  is  made  by  the 
clerk  of  the  errors,  who  acts  as  clerk  to  the  chief  justice ;  and  in  order  to 
enable  him  to  make  it,  the  defendant  in  error  should  leave  with  him  the 
record,  or  copy  of  the  proceedings  ;  upon  which  he  sends  for  the  transcript 
money,  or  a  part  of  it  to  the  plaintijQF  in  error  ;  and  if  paid,  he  proceeds  to 
make  the  transcript,  which  is  examined  with  the  record  by  the  attorney 
for  the  defendant  in  error.(5)  In  the  King's  Bench,  on  a  writ  of  error  to 
the  Exchequer  Chamber,  if  the  writ  be  returnable  on  the  first  return  day 
of  the  term,  the  clerk  of  the  errors  takes  the  whole  of  that  term  to  make  the 
transcript;  if  on  the  last  return  day,  he  takes  all  the  vacation  following. (c) 
In  the  Common  Pleas,  it  is  usual  for  the  chief  justice  to  sign  the  return  ;(c^) 
but  this  does  not  seem  to  be  absolutely  necessary:  At  least,  the  court  of 
King's  Bench  will  not  stay  the  proceedings,  for  want  of  his  signature. 

(ec)  2  Bac.  Abr.  202.     F,  N.  B.  20.    1  Hen.  VII.  20.     2  Salk.  565. 

(f)  1  Salk.  337,  8,  341. 

(ffff)  2  Bac.  Abr.  203. 

(A)  R.  M.  29  Car.  II.  C.  P.     Harris,  Prac.  C.  P.  434.     2  Salk.  565.     5  Taunt.  85. 

(i)  2  Str.  837. 

(k)  1  Hen.  VII.  19,  20.     Dyer,  375.    Cro.  Jac.  341,  2.    2  Bulst.  163,  4,  S.  C.    T.  Raym.  5. 

h)  Cro.  Eliz.  84. 

(a)  2  Cromp.  3  Ed.  331.     3  Salk.  146.  (b)  L.  P.  E.  34,  5. 

i")  Id.  35.  [d)  I  Sid,  268.     Barnes,  201. 
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And  though  the  writ  of  error  requires  the  record  to  be  sent  suh  sigillo,  yet 
this  is  never  practiscd.(f') 

The  transcript  being  made,  examined  and  paid  for,  is  delivered  over  with 
the  writ  of  error  and  return,(  f )  l)y  the  clerk  of  the  errors  in  the  Common 
Pleas,  to  the  signer  of  the  writs  in  the  King's  IJench  :  or  by  the  clerk  of 
the  errors  of  the  King's  IJench,  to  the  clerk  of  the  errors  in  the  P]xcliequer 
Chamber,  or  his  deputy.(</)  If  a  writ  of  error  be  brought  in  parliament, 
on  a  judgment  in  the  King's  Bench,  the  chief  justice  goes  in  person,  attended 
by  the  clerk  of  the  errors,  to  the  House  of  Lords,  with  the  record  itself, 
and  a  transcript,  which  is  examined  and  left  there;  nnd  then  tlie  record 
is  brought  back  again  into  the  King's  Bench  :  and  if  the  judgment  be 
affirmed,  that  court  may  proceed  on  the  record  to  grant  execution  :  for  if 
the  record  itself  should  be  removed,  and  judgment  affirmed,  and  the  par- 
liament dissolved,  there  could  not  be  any  proceedings  thereupon  to  have 
execution. (//) 

If  the  record  be  not  certified  in  due  time,  the  defendant  in  error  may 
&\gw  ^  nonpros :{i)  but  no  costs  arc  allowed  thereon  :(/r)  Or  tlie  plaintiff 
may  nonpros  his  own  writ,  without  carrying  over  the  transcript  to  tlie  court 
of  error ;  and  by  that  means  avoid  the  payment  of  costs. (/)  And, 
in  the  *Exchequer  chamber,  it  is  no  objection  to  a  motion  to  [*11()1] 
nonpros  a  writ  of  error  from  the  court  of  Exchequer,  that  the 
judgnuMit  roll  has  been  perfected  by  the  defendant  in  error,  so  tliat  the 
plaintiff  in  error  might  transcribe  the  record  ;  because  it  was  in  the  power 
of  the  plaintiff  in  error,  by  an  application  to  the  court  below,  to  have  com- 
pelled the  defendant  in  error  to  complete  the  record. (a)  In  the  Common 
Pleas,  the  defendant  in  error  cannot  take  out  execution,  without  a  certifi- 
cate in  writing  from  the  clerk  of  the  errors,  that  the  plaintiff  in  error  has 
made  default  in  transcribing  the  record  into  the  King's  Bench. (/')  And, 
in  tlie  former  court,  the  bail  being  bound  to  prosecute  the  Avrit  of  error  with 
effect,  will  be  liable,  though  the  record  should  not  be  transcribed. (c) 

All  the  proceedings  which  have  been  hitherto  mentioned,  are  in  the  court 
below,  where  the  judgment  was  given  ;  but  henceforth  they  are  in  the  court 
above,  to  which  they  are  removed  :  And  accordingly,  after  a  writ  of  error 
is  brought  and  allowed,  the  names  of  the  plaintiff"  and  defendant  in  the 
original  action  are  continued  in  the  notices  of  bail  and  exception,  the  rule 
for  better  bail,  and  the  rule  to  certify,  until  the  transcrijit  of  the  rect»rd  is 
carried  over  and  filed  in  the  King's  Bench,  or  Exchequer  cliamlier ;  and 
then  the  names  of  the  parties  are  reversed,  and  they  are  called  "  C.  D. 
against  A.  B.  in  Urror."{d) 


When  the  transcript  of  the  record  is  returned  and  filed,  but  not  bc- 

(e)  2  Str.  19G3,  4.     Cas.  temp.  Hardw.  344,  S.  C.  ( /*)  Appond.  Chap.  XLIV.  |  41,  2. 

(g)  L.  P.  E.  35.  (/i)  2  Biic.  Abr.  203. 

(i)  Append.  Chnp.  XLIV.  §  111,  &c. 

h)  2  Durnf.  k  Kiist,  17.     L.  P.  E.  31.     1  East,  111. 

h)   1  Maulc  &  Sel.  104.     2  Maulc  &  Sel.  210. 

(a)  0  Price,  592.  (/>)  R.  T.  k  .M.  28  Car.  II.  C.  P. 

(c)  Barnes,  499. 

(d)  4  Barn.  &  Cre3.  862.     7  Dowl.  &  Ryl.  259.     S.  0.  Moore.  579,  (a).     Append.  Chap. 
XLIV.  I  28. 


1161 


OF  ERROR. 


fore,((')  the  plaintiff  in  error  may  move  to  amend  the  writ  of  error,  or  the 
defendant  in  error  to  quash  it ;  or  it  may  abate,  or  be  discontinued.  Of 
these  things  therefore  I  shall  treat  in  their  order ;  and  afterwards,  of  the 
mode  of  compelling  the  plaintiff  in  ei'ror  to  proceed,  and  asign  errors. 

Great  certainty  Avas  formerly  required,  in  making  the  writ  of  error  agree 
with  the  record :  for  as  the  writ  was  the  sole  authority  by  which  the  judges 
were  empowered  to  act,  they  could  proceed  only  on  that  record  which  the 
writ  or  commission  authorized  them  to  examine  ;  nor  could  any  defects 
therein  be  amended,  before  the  5  Geo.  I.  c.  13,  because,  by  the  former 
statutes  of  amendment,  the  judges  were  only  enabled  to  amend  in  affirmance 
of  the  judgment. (/)  But  now,  by  the  above  statute,  "  all  writs  of  error, 
wherein  there  shall  be  any  variance  from  the  original  record,  or  other]defect, 
may  and  shall  be  amended,  and  made  agreeable  to  such  record,  by  the 
respective  courts  where  such  writs  of  error  shall  be  made  returnable,  &c." 
Upon  this  statute,  it  has  become  the  practice  to  amend  the  writ  of  error,  as 

a  matter  of  course,  without  costs  ;{g)  and  it  has  been  amended,  by 
[  *1162  ]  striking  out  the  name  of  one  of  the  plaintiffs  in  error.(7i)     *But  if 

a  writ  of  error  be  brought  by  fxfeme  covert,  without  joining  her 
husband,  the  court  will  not  allow  an  amendment  of  the  writ,  unless  it  appear 
by  affidavit  that  the  husband  concurs  :{aa)  And  where  it  is  amended,  by 
striking  out  the  name  of  one  of  the  plaintiffs,  in  error,  the  recognizance  of 
bail  in  error  must  also  be  amended. (5)  In  suing  out  the  writ  of  error,  a 
mistake  had  been  made  in  the  name  of  the  defendant  in  error,  who  there- 
upon issued  execution,  and  the  court  of  King's  Bench  granted  a  rule  to  show 
cause  why  the  sheriff  should  not  pay  the  money  levied  on  the  execution 
into  court,  and  enlarged  that  rule,  in  order  to  allow  the  plaintiff  in  error  to 
amend  his  writ.(c)  And  where  a  writ  of  error  was  sued  out  on  a  judgment 
of  the  Common  Pleas,  in  an  action  of  covenant,  describing  it  as  a  plea  of 
trespass  on  the  case,  the  court  of  King's  Bench,  in^vhich  it  was  returnable, 
upon  application  made  to  them,  permitted  the  writ  of  error  to  be  amended, 
by  substituting  the  words  "  in  a  plea  of  covenant  broken,"  instead  of  the 
words,  "  in  a  plea  of  trespass  on  the  case,"  without  imposing  any  terms 
whatever.  («i)[A]  But  this  statute  does  not  extend  to  any  appeal  of  felony  or 
murder  ;  nor  to  any  process  upon  any  indictment,  presentment  or  informa- 
tion, of  or  for  any  offence  or  misdemeanour  whatsoever.(ee)  And  where  a 
writ  of  error  was  returnable  before  the  giving  of  the  judgment  on  which  it 
was  brought,  the  court,  on  consideration,  held  this  to  be  such  a  fault  as  was 
not  amendable  by  the  statute. (^) 

The  general  ground  of  quashing  a  writ  of  erroY{gg)  is  some  fault  or  defect 
therein,  that  is  not  amendable  by  the  above  statute  :  and  the  application  to 
quash  it  ought  to  be  made,  either  to  the  court  of  Chancery,  from  whence  it 
issues,  or  to  the  court  wherein  it  is  returnable.  (7«/i)     If  the  writ  of  error  be 

(e)  1  Ld.  Laym.  329.     2  Smith,  R.  259. 

(  f)  2  Bac.  Abr.  200.     Carth.  368.  (ff)  2  Str.  863,  902.     2  Ld.  Rajm.  1587,  S.  C. 

(h)  1  Str.  683.  2  Str.  892.  Fitzgib.  201.  1  Barnard.  K.  B.,  405,  421.  S.  C.  Cowp.  425. 
2  Blac.  Rep.  1067. 

(aa)   1  Chit.  Rep.  369.  (b)  2  Blac.  Rep.  1067.     . 

(c)  2  Smith,  R.  259.  (d)  5  Taunt.  86. 

(ee)  See  the  statute  §  2.  But  see  1  Ken.  470,  where  a  writ  of  error  was  amended,  on  an 
information  in  nature  of  a  quo  loarranto. 

iff)  2  Str.  807.     2  Ld.  Raym.  1531,  S.  C.  2  Str.  891,  S.  P. 

Iffff)  Append.  Chap.  XLIV.  §  33.  (hh)  Doug.  350.     4  Barn.  &  Cres.  116. 

[a]  See  ante,  Vol.  L  p.  161,  note  [a]. 
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returnable  before  judgment  is  given,  it  may  be  quashed  on  motion. («')  But 
■where  the  writ  of  error,  on  a  judgment  in  the  Cuuimon  Pleas,  was  return- 
able in  Easter  term,  and  the  eosts  were  not  taxed  and  final  judgment  signed 
until  Trinity  term,  after  whicli  the  defendants,  in  3IicJiaclnias  term,  served 
the  pluintiff  with  a  rule  to  assign  errors  ;  and  tlie  plaintiff  having  assigned 
them,  tlie  defendants,  in  the  same  term,  joined  in  error,  and  the  case  being 
afterwards  argued,  the  judgnu'nt  of  the  court  of  Conuuon  Pleas  was  reversed ; 
the  court  of  King's  Bench,  under  these  circumstances,  refused  to  quash  the 
writ  of  error,  on  the  ground  that  it  was  returnable  before  costs  were  taxed 
in  the  court  below,  and  consequently  before  any  judgment  was  given  in 
that  court ;  as  the  defendant  ougiit  to  have  applied  to  quash  it,  in  an  earlier 
stage  of  the  proceedings. (/c) 

When  there  are  several  parties  who  are  aggrieved  by  a  judgment,  and  the 
writ  of  error  is  brought  by  some  or  one  of  them  only,  the  courts 
will  quash  *it.(rt)[A]    But  when  one  of  several  parties  to  a  judg-  [  *11C3  ] 

(i)  2  Ld.  Rayra.  1170,  1531.  1  Str.  139.  2  Str.  834,  891.  Barnes,  197.  3  Taunt.  384. 
Ante,  1141. 

(k)  5  Barn.  &  Cres.  735,  (a) ;  and  sec  1  Man.  &  Ryl.  170.    7  Barn.  &  Cres.  404,  S.  C. 
(a)  Ante,  1135. 

[a]  AYhcro  a  writ  of  error  omits  the  name  of  one  of  the  defendants  to  the  judgment  be- 
low, it  is  sufficient  ground  to  quash  the  writ,  and  the  defect  cannot  be  amended.  Ganquett 
V.  Bernj,  1  Eng.  24G. 

No  person  can  bring  a  writ  of  error  to  reverse  a  judgment,  who  is  not  a  party  or 
privy  to  tiie  record,  or  who  is  not  injured  by  the  judgment.  House  x.Judmn,  1  Branch,  133. 
Al/in'/  V.  Sht'ltou,  \C)  Conn.  43i).  In  .Massachusetts,  if  a  writ  against  two  is  served  only  on 
one  of  them,  and  judgment  is  rendered  against  both,  both  must  join  in  a  writ  of  error  to  re- 
verse such  judgment.  Gay  v.  Kichardsoti,  18  Pick.  47.  In  bringing  a  writ  of  error  to  the 
Supreme  Court  of  New  Yorit,  all  the  proper  jjarties  must  join,  and  no  one  must  unite,  who 
has  not  been  prejudiced  by  the  judgment.  Jaquelh  v.  Jackson,  17  Wend.  434.  A  stranger 
to  a  judgment,  cannot  sue  out  a  writ  of  error  thereon.  Steele  v.  Bridenbach,  7  Watts  &  Serg. 
150.  Where  recognizors  are  bound  in  several  sums  in  the  same  recognizance,  and  several 
judgments  are  rendered  against  them,  they  cannot  join  in  a  writ  of  error.  Farr  v.  The  State, 
1  Ala.  794.  Describing  a  party  as  defendant  in  error,  naming  him,  is  sufficient  to  show  that 
he  wasthe  successful  ]>arty  in  the  court  below,  although  not  stated  in  so  many  words.  Graf- 
fenried  v.  Penrsall,  1  Ala.  52G.  In  a  writ  of  error  by  defendants,  all  the  defendants  must 
join,  and  if  a  part  only  wish  to  prosecute  it,  and  the  others  refuse  to  assign  errors,  a  sum- 
mons and  severance  will  be  allowed.  Floiirnoy  v.  Burke,  4  How.  (Miss.)  337.  Where  one 
only,  of  several  defendants,  sues  out  a  writ  of  error,  without  procuring  a  writ  of  summons 
and  severance,  the  writ  of  error  will  be  quashed  on  motion,  and  the  case  stricken  from  the 
docket.     Henderson  v.  ll7/.?o«,  4  .Sniedes  &  Marsh.  732. 

And  it  makes  no  difference  that  the  defendant  not  joined,  died  before  the  judgment  of  dis- 
missal, and  after  writ  of  error  brought.  Precira  v.  Silver,  4  Smedes  k  Marsh.  735.  If  the 
parties  named  in  the  record  sent  up  are  not  the  same  as  tliose  named  in  the  writ  of  error,  the 
proceedings  are  irregular,  and  the  writ  will  be  dismissed.  Hudspeth  v.  The  State,  1  Pike,  28. 
Where  two  parties  to  a  suit  apf  ly  for  a  supersedeas,  which  is  granted,  the  writ  of  error  i.ssues 
in  the  name  of  all  the  parties  to  the  suit,  unless  there  is  a  summons  and  severance.  Patterson 
V.  Bulterworlh,  4  Yerg.  158.  See  also  cases  cited  ante,  p.  1135,  note  [a];  and  p.  1143, 
note  [a]. 

All  the  parties,  plaintiffs  or  defendants,  must  join  in  a  writ  of  error,  and  it  is  com- 
petent for  one  to  join  the  others  without  their  consent.  Jamesim  v.  Coll>urn,  1  Stew.A  Port. 
253.  Balliiislai  v.  Altrrcromljic,  2  Stew.  &  Port.  24.  Tomhecbee  Hunk  v.  Fnrman,  .Minor,  2S5. 
Caller  v.  Brittain,  Minor,  27.  Cook  v.  Conway,  3  Dana,  454.  Watson  v.  Whalry,  2  Bilib,  392. 
Denaliv.  Stamp,  8  Pet.  52G.  And  persons  not  parties  to  the  judgment  below,  cannot  l)e  joined 
in  the  writ.  Adams  v.  Robinson.  Minor,  285.  Davidson  v.  Burke.  Hardin,  201.  Every  person 
to  be  directly  affected  in  his  interest  or  rights  by  the  judgment  of  a  court  of  record,  is  en- 
titled to  be  named  or  described  in  the  suit,  to  have  notice  of  it,  and  an  opportunity  of  being 
heard  and  asserting  his  rights.  Porter  v.  Rummery,  10  Mass.  G4,  GO.  All  the  |daintiffs  or 
defendants  in  an  original  suit,  who  arc  alive,  must  join  in  a  writ  of  error,  and  tliis  must  be 
done  even  if  some  of  them  should  choose  to  al)ide  an  erroneous  judgment;  and  a  summons 
and  severance  will  take  place  in  the  event  of  sudi  as  choose  not  to  prosecute  the  suit.  Shirley 
V.  Lunnenburg,  11  Mass.  379.    But  where  there  arc  several  persons  privy  to  a  judgment,  each 
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nient,  who  is  not  aggrieved  thereby,  joins  in  bringing  a  writ  of  error, 
we  have  just  seen,  it  may  be  amended,  by  striking  out  his  name,  and 
stand  good  for  the  other  parties :  And  it  may  be  quashed  as  to  one  judg- 
ment, upon  which  it  does  not  lie,  and  stand  good  for  another,  upon  which 
it  is  properly  brought. (5i)  Costs  are  payable  in  all  cases,  on  quashing  a 
writ  of  error,  even  though  none  were  recoverable  in  the  original  action  ;(c) 
it  being  declared  by  statute,(c?)  that  "upon  the  quashing  any  writ  of  error, 
for  variance  from  the  original  record,  or  other  defect,  the  defendant  in  error 
shall  recover  against  the  plaintiff  his  costs,  as  he  should  have  had  if  the 
judgment  had  been  affirmed,  and  to  be  recovered  in  the  same  manner;" 
which  costs  include  those  of  quashing  the  writ  of  error. (e)  But  when  the 
defendant  in  error  enters  continuances  on  the  original  judgment,  to  defeat 
the  writ  of  error,  the  plaintiff  is  not  liable  to  costs  on  quashing  it.(/) 

A  Avrit  of  error  may  abate  by  the  act  of  God,  the  act  of  law,  or  the  act 
of  the  party.  If  the  plaintiff  in  error  die  before  errors  assigned,  the  writ 
abates  ;[a]  and  the  defendant  in  error  may  thereupon  sue  out  a  sei^'e  facias 
quare  executionem  noti,  to  revive  the  judgment  against  the  executors  or 
administrators  of  the  plaintiff  in  error.((/)  But  if  the  plaintiff  in  error  die 
after  errors  assigned,  it  does  not  abate  the  writ  :{g)  In  such  case  the  defend- 
ant having  joined  in  error,  may  proceed  to  get  the  judgment  affirmed,  if  not 
erroneous  ;  but  must  then  revive  it  against  the  executors  or  administrators 
of  the  plaintiff  in  error.(^)  And  a  writ  of  error  does  in  no  case  abate  by 
the  death  of  the  deferulant  in  error,  whether  it  happen  before  or  after 
errors  assigned :  If  it  happen  before,  and  the  plaintiff  will  not  assign  errors, 
the  executors  or  administrators  of  the  defendant  in  error  may  have  a  scire 
facias  quare  executionem  non,  in  order  to  compel  him;(7t)  or  if  it  happen 

{bb)  1  Ld.  Raym.  328.  1  Salk.  89,  404.  7  Mod.  3.  5  Mod.  397.  Carth.  447.  Lil.  Ent. 
225,  290,  S.  C. 

(c)  1  Str.  262.     8  Durnf.  &  East,  302. 

(d)  4  Ann.  c.  16,  §  25;  and  see  2  Str.  834.     Cas.  temp.  Hardw.  137. 

(e)  2  Ld.  Raym.  1403.     1  Str.  606.     8  Mod.  316,  S.  C. 
(/)  1  Str.  139.     2  Str.  834.     Barnes,  250. 

\g)  2  Cromp.  3  Ed.  384,  5;  and  see  Barnes,  206.     7  East,  296. 

(A)  Yelv.  112,  13.  1  Vent.  34.  1  Salk.  264.  1  Ld.  Raym.  439,  S.  C.  Barnes,  432.  L. 
P.  E.  114. 

having  a  distinct  and  several  interest,  each  is  distinctly  entitled  to  a  writ  of  error  and  to 
maintain  it  by  himself,  and  this  notwithstanding  a  release  by  any  other,  having  a  like  privity 
in  the  same  judgment  by  a  distinct  title.  Porter  v.  Rummery,  10  Mass.  64.  Shirley  v.  Lun- 
nenhury,  11  Mass.  379.  Where  judgment  is  rendered  against  two  defendants,  one  of  them 
cannot  prosecute  a  writ  of  error  in  his  name  alone.  Sicift  v.  Hill,  1  Port.  277,  Upon  a 
judgment  in  trespass  against  several  defendants,  one  alone  cannot  maintain  a  writ  of  error. 
Fotterill  v.  Floyd,  6  S.  &  R.  315.  Where  some  of  the  defendants  below  do  not  join  in  bring- 
ing the  writ  of  error,  they  ought  to  be  summoned  and  severed.  Bradshaiv  v.  Callaghan,  8 
Johns.  558.  Watson  v.  Whaley,  2  Bibb,  392.  If  there  be  a  joint  judgment  against  several, 
and  part  of  them  alone  bring  a  writ  of  error  to  reverse  the  judgment,  without  alleging  the 
death  of  the  others,  the  court  will  quash  the  writ  on  motion.  Andrews  v.  Bosicorth,  3 
Mass.  223. 

[a]  a  writ  of  error  abates  by  the  death  of  the  plaintiff  before  the  return,  and  can  be  re- 
vived only  by  his  representatives  filing  the  writ  and  transcript  in  the  appellate  court.  Ex 
parte  JVorris,  2  Ala.  385.  Walpole  v.  Smith,  4  Blackf.  151.  Grey  v.  Banner,  2  Har.  407. 
Herdon  v.  Turner,  6  Ala.  66.  And  if  the  writ  is  not  so  revived,  the  bond  may  be  put  in  suit. 
lb.  If  one  of  several  plaintiff's  in  error  dies  before  errors  assigned,  the  suit  does  not  abate. 
The  suggestion  of  the  death  is  all  that  is  required,  and  the  case  may  proceed  in  the  name 
of  the  survivors.  Greg  v.  Bethia,  6  Port.  9.  In  Alabama,  where  the  suggestion  of  the 
death  of  a  part  of  the  persons  affected  by  a  judgment  requh-es  no  new  parties  to  be  made, 
a  writ  of  error  may  be  issued  in  the  name  of  the  survivors,  without  application  to  the  Su- 
preme Court.     Ferine  v.  Babcock,  6  Port.  391. 
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lifter,  they  must  proceed  as  if  the  defendant  in  error  were  living  till  judg- 
ment be  affirmed,  and  then  revive  by  scire  facias,  but  cannot  take  out 
xccution  pending  the  writ  of  error :(;)  And  in  order  to  compel  the  execu- 
ors  or  administrators  to  join  in  error,  the  plaintifl"  may  .sue  out  a  scire 
fitcias  ad  audienduin  errores,{]c)  either  generally  or  naming  tliem.(/) 
Before  the  statute  8  &  0  "W.  III.  c.  11,  §  7,  if  there  had  been  several  plain- 
tiff'H  in  error,  the  death  of  one  of  them  before  errors  assigned,  -vsould,  it 
seems,  liave  abated  the  Avrit  ;(7«^  but  now,  by  the  above  statute,  which  has 
been  holden  to  apply  to  writs  of  error,  the  writ  does  not  abate  by 
the  death  of  one  of  several  jdaintiffs  in  error,  if  the  cause  of  [  '''llGl  ] 
action  survive  :{a)  and  therefore,  in  such  case,  the  defendant  in 
error  should  enter  a  suggestion  of  the  death  on  the  roll,  and  give  a  rule  for 
the  surviving  plaintifl'  to  assign  errors.(/>)  So,  if  there  be  several  dfj'rndnnts 
in  error,  and  one  of  them  die,  it  is  no  abatement ;  for  they  are  not  named  in 
the  writ:((r)  In  the  latter  case,  the  death  being  suggested  on  the  Yo\\,{dd) 
the  writ  of  error  proceeds  against  the  survivors.  By  the  death  of  the  chief 
justice,  before  he  has  made  or  signed  his  return,  the  writ  of  error  becomes 
ineflcctual  ;(/r)  and  the  defendant  in  error,  by  leave  of  the  court,  may  take 
out  execution  ;(^^')  but  if  the  return  be  signed  in  his  life-time,  it  may  be 
made  afterwards  ',{gg)  and  though  it  be  neither  made  nor  signed,  yet  if  the 
defendant  in  error  take  out  execution  without  leave  of  the  court,  it  is 
irregular.(/<) 

It  was  formerly  holden,  that  a  writ  of  error,  in  the  House  of  Lords, 
abated  by  the  dissolution  of  parliament, (iV)  or  even  by  the  jo'f^^'ogation  of 
it  ;(/f/r)  but  afterwards  the  lords  declared,  that  a  writ  of  error  should  not  de- 
termine by  the  prorogation  of  parliament :(//)  and  at  length  it  Avas  ordered, 
that  upon  a  dissolution  all  appeals  and  writs  of  error  should  continue,  and 
be  proceeded  on  m  statu  quo,  as  they  stood  at  the  dissolution  of  the  last 
parliament.(7);»j)  If  a  Avrit  of  error  be  brought  in  the  Exchequer  chamber, 
and  that  being  discontinued,  another  being  brought  in  parliament,  the 
second  writ  is  a  supersedeas  of  execution  :  but  if  a  writ  of  error  be  brought 
in  parliament  and  abate,  and  the  plaintiff  bring  a  second,  this  is  no  super- 
sedeas, because  it  is  in  the  same  court,  (w) 

Bankruptcy  is  no  abatement  of  a  writ  of  error:  Therefore,  where  the 
defendant  in  error  becomes  bankrupt,  his  assignees  cannot  sue  out  a  scire 
facias  in  their  own  names,  to  compel  an  assignment  of  errors ;  but  should 
proceed  in  the  bankrupt's  name  till  judgment. (o)     But  the  writ  of  error 

^i)  L.  P.  E.  lU. 

[k)  Yclv.  112,  13.  1  Sid.  419.  2  Vent.  34.  1  Salk.  2G4.  I  Ld.  Rnym.  439,  S.  C.  Id. 
71.     2  Ld.  Raym.  1205.     S.  P. 

(l)  2  Bulst."2aO,  .^1. 

hn)  Yelv.  208,  9.     1  Salk.  2G1.     Carth   236,  S.  C.     1  Ld.  Raym.  244.     1  Salk.  319,  S.  C. 

(a)   1  Ram.  &  Aid.  586;  and  see  Man.  Ex.  Pr.  488,  (a). 

(6)  1  Barn,  k  Aid.  587. 

{cc)  Godb.  60,  68.  1  Ld.  Ravm.  244.  1  Salk.  319,  S.  C.  1  Ld.  R4iym.  439.  1  Salk. 
264,  S.  C. 

{dd)  Lil.  Ent.  217.  (<•<•)   1  Keb.  658,  686. 

(/)  Barnes,  201.     Prac.  Reg.  C.  P.  195,  S.  C.  {f/g)  1  Sid.  268. 

(h)  Barnes,  201.     Prac.  Reg.  C.  P.  195,  S.  C. 

hi)  Cro.  Jac.  342.     2  Bulst.  163,  S.  C.     T.  Raym.  5. 

\kk)   1  Vent.  31.     1  Sid.  413,  S.  C.     1  Vent.  2*66. 

(//)   1  Lev.  165.     2  Lev.  93.     1  Mod.  100,  S.  C.     1  Vent.  266,  S.  P. 

(mm)  T.  Raym.  383.  Com.  Dig.  tit.  rarliammt,  P.  2 ;  but  sec  1  Vent.  266.  2  Cromp.  3 
Ed.  375. 

(n)   1  Vent.  100.     1  Mod.  285.  (o)   1  Purnf.  k  East,  463. 
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abates  hj  the  marriage  of  ikfeme  'plaintiff  m  error.(  j;)  And,  where,  to  a 
scire  facias  quai-e  executionem  non,  the  phiintiflF  in  error  pleaded  in  abate- 
ment, that  the  defeyidant  in  error  Avas  married  since  the  judgment,  and 
before  the  issuing  of  the  scire  facias,  the  defendant  moved  to  quash  her 
own  writ,  which  was  granted  without  costs. (t^) 

If  the  writ  of  error  be  not  quashed  or  abated,  the  plaintiff  in  error  may, 
after  the  record  is  certified,  fortliAvith  proceed  to  assign  his  errors.  And  it 
was  formerly  holdcn,  that  after  the  record  was  certified,  the  plain- 
[  *1165  ]  tiff  in  *error  must  have  assigned  his  errors,  and  sued  out  a  scire 
facias  acl  audiendum  error es  to  bring  in  the  defendant  in  error, 
the  same  term,  or  the  term  next  after  the  record  was  certified ;  otherwise 
the  whole  matter  was  discontinued  :{a)  But  it  has  been  since  determined, 
that  if  the  plaintiff  in  error  lie  still  after  a  writ  of  error  brought,  and  do 
not  assign  errors,  this  is  no  discountenance  of  the  writ  of  error  ;(5)  though 
it  is  otherwise  if  he  make  default  after  joinder  in  error. 

If  the  plaintiff  in  error  will  not  proceed  after  the  record  is  certified,  the 
defendant,  in  order  to  compel  him,  should  sue  out  a  writ  of  scire  facias 
quare  executionetn  non  in  the  court  of  King's  Bench,  or  Common  Pleas, 
wherein  the  writ  of  error  was  returnable,  except  on  a  writ  of  error  coram 
nobis  or  vohis,  or  by  the  plaintiff  to  reverse  his  own  judgment,  or  in  quare 
impedit,  where  the  judgment  for  the  defendant  is,  that  the  plaintiff  take 
nothing  by  his  writ,  but  be  in  mercy  for  his  false  claim,  and  in  all  cases  of 
the  same  nature,  where  there  is  no  adjudication  to  the  defendant  of  dam- 
ages or  costs;  and,  in  the  Exchequer  chamber,  he  should  give  a  rule  for 
the  plaintiff  to  allege  diminution,  or  that  the  record  is  not  duly  certified  or 
transcribed,  [a] 

In  the  King's  Bench,  we  may  remember, (c)  as  the  parties  have  no  day 
in  court  given  to  either  of  them,  on  the  removal  of  the  record  by  writ  of 
error,  the  defendant  in  error  hath  no  other  way  of  compelling  the  plaintiff 
to  assign  his  errors,  than  by  suing  out  a  writ  of  scire  facias  quare  execu- 
tionem non,{d)  &c.  ;  and  if,  upon  such  writ,  the  plaintiff  in  error  do  not 
assign  errors,  but  suffer  judgment  to  pass  by  default  upon  scire  feci,  or  two 
nihils,  no  errors  afterwards  assigned  shall  prevent  execution. (e) 

The  scire  facias  quare  executionem  7ion  is  a  judicial  writ,  issuing  out  of 
the  court  of  King's  Bench,  where  the  record  is  supposed  to  be ;  and  the 
intent  of  it  is  to  bring  in  the  plaintiff  in  error  to  assign  his  errors :  There- 
fore, where  a  scire  facias  Avas  prayed  by  one  of  several  defendants  in  error, 
the  fault  was  holden  to  be  cured  by  the  plaintiff's  coming  in  upon  it,  and 
assigning  his  errors. (/)  This  writ  may  be  sued  out  after  the  expiration 
of  the  rule  to  certify  or  transcribe  the  record,  though  before  the  transcript 
is  actually  brought  into  court  and  filed  -.{g)  and  it  may  issue  immediately 
after  the  record  is  certified,  though  before  the  rule  for  certifying  it  is  ex- 
pired ;(A)  and  should  be  directed  to  the  sheriff  of  the  county  in  which  the 
action  was  laid.  In  point  of  form,  it  pursues  the  judgment  of  the  Com- 
mon Pleas :  the  record  and  proceedings  whereof  are  stated  to  have  been 

(p)  2  Str.  880,  1015.  {q)   1  Str.  G38. 

(a)  F.  N.  B.  20.  (h)  3  Salk.  145. 

(c)  Ante,  llO?.  [d]  Godb.  68.     2  Leon.  1C7. 

(e)  Garth.  40,  41.  (/)  3  Bur.  1791,  2. 

{g)   15  East,  646.  \h)  2  Diirnf.  &  East,  17. 

[a]  See  Cheetham  v.  Tillotson,  4  Johns.  499. 
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brought,  for  certain  causes  of  error,  into  the  King's  Bench :(/)  This  writ 
may  be  tested  before  the  return  of  the  writ  of  error  ;(/c)  and  it  shouhl  be 
made  returnable  on  a  j^eneral  return  (hiy  or  day  certain,  accord- 
ing to  the  nature  of  the  ^proceedings,  if  by  orljiHnl  writ,  on  a  [*11GG] 
general  return  day,  ul>icun<iui-,{(i)  ifec,  but  if  by  l>i/l,  or  attach- 
ment of  privilege,  on  a  day  certain  at  Westmuint('r.[h)  If  the  transcript 
be  brought  in  by  the  essoin  day  of  the  term,  the  scire  facias  may  bear 
teste  on  the  last  day  of  the  preceding  terra ;  or  if  brought  in  within  the 
term,  on  the  first  day  of  that  term  :(f)  And  if  there  be  only  one  writ,  there 
should  be  fifteen  days  between  the  teste  and  return,  by  orijjinal  ;{dil)  or, 
if  there  be  two  writs,  between  the  teste  of  the  first  and  return  of  the 
second. (('(')  The  alias  in  such  case  cannot  issue  before  the  return  of  the 
former  writ ;  and  ought  to  be  tested  by  ori<jinal,  on  the  quarto  die  post  of 
the  return  of  that  writ,  or  by  bill,  on  the  very  return  day.(^)  A  scire 
favias  in  error,  need  not  Wo  four  days  in  the  office,  as  Vi  scire  facias  against 
bail  must. ((/</) 

On  the  return  day  of  the  scire  facias,  if  scire  feci  be  returned,  or  of  the 
alias  writ,  if  there  be  two  nihils,  by  bill,  or  on  the  quarto  die  post  of  the 
return  by  original,{lih)  the  defendant  in  error  must  give  a  rule  to  appear,{ii) 
with  the  clerk  of  the  rules,  which  expires  in  four  days  exclusive  :(/:^)  and 
Sundaij  is  not  one  of  the  four  days  in  this  rule,  although  it  be  not  the 
last.(/)  Within  that  time,  the  plaintiS"  in  error  might  formerly  have 
appeared,  and  pleaded  to  the  seire  facias,  in  this  as  in  other  cases  ;(;/*)  and 
there  was  an  old  rule,  that  if  the  party  pleaded  to  the  scire  facias,  and  it 
went  against  him,  execution  might  be  sued  out,  but  that  the  writ  of  error 
should  go  on  notwithstanding. (>«)  AfterAvards  the  court,  in  consideration 
of  the  delay  arising  from  this  practice,  established  it  as  a  standing  rule  for 
the  future,  that  "if  upon  the  return  of  the  scire  facias,  the  plaintiff  assigned 
his  errors,  then  all  further  proceedings  should  be  stayed  upon  it ;  but  where 
he  chose  to  stand  out  upon  pleadings  to  the  scire  facias,  execution  should 
go,  if  it  were  adjudged  against  him."(M)  From  this  time,  the  court  a])pear 
to  have  discountenanced  pleadings  upon  the  scire  facias ;  and  in  some 
instances  to  have  set  them  aside.(o)  At  present,  the  scire  facias  is  consi- 
dered merely  as  a  means  of  compelling  an  assigment  of  errors  :{p))  and  it 
seems  to  be  the  practice  now,  to  admit  of  no  ])lea  thereto,  by  the  plaintiff 
in  error. (y)  If  errors  are  assigned,  before  the  expiration  of  the  rule  to 
appear  to  the  scire  facias,  all  further  proceedings  upon  it  are  stayed  of 
course ;  but  if  the  plaintiff"  do  not  assign  his  errors,  and  give  a 
copy  of  them  to  the  defendant's  attorney  in  *error,  before  the  [*llt>7  ] 
time  allowed  by  the  rule  on  the  scire  facias  is  expired,  the  attor- 
ney for  the  defendiint  in  error  may  enter  judgment  on  the  scire  facias, 

(t)  Append.  Chap.  XLIII.  ?  TO,  7.  (/)  2  Cliit.  Rep.  VXi. 

(a)  2  Leon,  107;  niul  see  G  Mod.  80.     3  Salk.  320. 

\f>)  1  ytr.  G!>4.    2  \A.  Uaviu.  1417,  S.  C. 

\c)  2  Cromp.  3  Kd.  331,  2.     Imp.  K.  B.  10  Ed.  737.     L.  P.  K.  3S.  {,U)  1  Ken.  373. 

[cf)   2  Cromp.  3  Ed.  332,  n.     Imp.  K.  B.  10  Ed.  737;  and  pec  13  East,  3:tl. 

(/)  2  Salk.  099.     Imp.  K.  B.  10  Ed.  737.  {>i;i)  ^'  Hur.  1723.     4  Hiir.  2439. 

(AA)   13  East,  391.  {ii)  Append.  Chap.  XLIV.  I  44. 

ikk)  2  Cromp.  3  Ed.  333. 

(/)  2  Chit.  Rep.  192;  and  see  11  East,  271.     1  Barn,  k  Aid.  528. 

(m)  Yelv.  6,  7.     Carth.  40,  41.     3  Salk.  14.'').     1  Str.  CSH. 

\n)   1  Str.  391. 

(o)  Id.  679.     2  Ld.  Raym.  1414,  S.  C. ;  and  see  3  Bur.  1792.     1  Durnf.  k  East,  403. 

(;>)  Anle,  1165.  {q)  2  Cromp.  3  Ed.  334. 
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and  take  out  execution  thereon:  and  this  he  may  do,  though  lie  has  pre- 
viously given  a  rule  to  assign  errors,  which  has  not  expired. (a)  But  the 
writ  of  error  still  remains  in  force  ;  and  the  defendant  in  error  can  have 
no  costs,  unless  he  give  a  rule  for  the  plaintiif  to  assign  errors. (J) 

Diminution  is  either  of  the  body  of  the  record,  or  of  its  out-branches, 
as  of  the  original  writ,  Avarrant  of  attorney,  &c.  If  the  judges  of  the  - 
Common  Pleas,  or  other  judges,  upon  a  writ  of  error,  do  not  certify  all 
the  record,  the  party  that  sues  the  writ  of  error  may  allege  diminution 
of  the  record,  and  pray  a  Avrit  to  the  justices  who  certified  the  record 
before,  to  certify  the  whole  of  it.(c')  But  it  is  a  rule,  that  a  man  cannot 
allege  diminution,  contrary  to  the  record  which  is  certified ;  as  if,  on  a 
writ  of  error,  it  be  certified  that  the  judgment  was  that  the  defendant 
should  be  in  misericordid,  the  defendant  in  error  cannot  allege  for  diminu- 
tion, that  the  record  is  quod  eapiatur,  because  this  is  contrary  to  the  record 
certified. ((i)  And,  except  in  Wales  and  the  counties  palatine,(e)  diminu- 
tion cannot  be  alleged,  upon  a  writ  of  error  brought  on  a  judgment  in  any 
inferior  court. (/) 

The  7-ule  to  aUege  diminution  is  an  eight  day  rule,  given  by  the  clerk 
of  the  errors  in  the  Exchequer  chamber  ;(^)  and  if  the  writ  of  error  be 
returnable  the  first  day  of  term,  the  plaintiff  in  error  is  to  transcribe  the 
same  term,  allege  diminution  the  term  following,  assign  errors  the  next 
term,  and  argue  them  the  fourth  term  :  but  if  the  defendant  in  error, 
instead  of  serving  the  rule  to  transcribe  at  the  return  of  the  writ,  neglect 
it  for  a  term  or  two,  the  plaintiff  must  transcribe  in  that  term  in  which  the 
rule  is  served,  allege  diminution  the  same  terra,  assign  errors  the  term 
following,  and  argue  them  the  third  term. (A)  A  copy  of  the  rule  to  allege 
diminution  being  made,  and  served  on  the  attorney  for  the  plaintiff  in  error, 
it  is  incumbent  on  him  to  allege  diminution  within  the  eight  days  allowed 
by  the  rule ;  and  if  he  neglect  to  do  so,  the  clerk  of  the  errors  on  being 
applied  to,  with  an  afiidavit  of  the  service  of  a  copy  of  the  rule,  will  sign 
a  nonp7'os,{i)  and  tax  the  defendant  in  error  his  costs ;  but  unless  an  affi- 
davit be  made,  he  usually  sends  to  the  attorney  for  the  plaintiff 
[  *1168]  in  *error,  and  if  diminution  be  not  alleged  by  the  next  morning, 
he  will  then  sign  the  nonjjros  of  course,  and  tax  the  costs. (aa) 

When  the  plaintiff  in  error  has  alleged  diminution,  the  next  step  to  be 
taken  by  the  defendant  in  error,  is  to  give  a  rule  for  the  plaintiff  to  assign 
errors  ;  which,  on  a  writ  of  error  coram  nobis  or  vohis,  is  the  first  proceed- 
ing, and  may  be  given  immediately  after  the  allowance  and  notice  of  the 
writ  of  error  :(55)  It  is  also  the  first  proceeding,  after  the  transcript  is 

(a)   15  East,  204. 

{b)  2  Bac.  Abr.  216;  and  see  2  Cromp.  3  Ed.  333. 

(c)  2  Bac.  Abr.  204.     F.  N.  B.  25,  a;  and  sec  Cro.  Eliz.  155,  281.     1  Nels.  Abr.  658. 

(d)  1  Rol.  Abr.  764.  Godb.  267.  2  Ld.  Raym.  1122.  1  Salk.  269,  S.  C.  And  in  a 
modern  case,  where  a  writ  of  error  was  brought  in  parliament,  on  a  judgment  of  the  court 
of  Exchequer  in  Ireland,  affirmed  in  the  Exchequer  chamber  there,  the  House  of  Lords  held, 
that  diminution  could  not  be  alleged  in  the  body  of  the  record,  contrary  to  the  transcript; 
and  refused  to  issue  a  certiorari  for  verifying  it.  Howe  v.  Power,  ex  dim  Boyse  Sf  another,  in 
Error,  Dom.  Proc.  die  3Iart.  8  Mar.  1803  ;  but  see  1  Bulst.  181 ;  2  Lil.  Abr.  422 :  1  Salk.  49. 
Lil.  Ent.  226,  245,  556,  559,  565. 

(e)  1  Sid.  147,  364.     1  Salk.  266,  in  marg.     Id.  270.     Lil.  Ent.  226,  245. 

(/)   1  Sid.  40.     1  Salk.  266.  [g)  Append.  Chap.  XLIV.  g  45. 

(A)  L.  P.  E.  92.  U)  Ai>pend.  Chap.  XLIV.  |  111,  &c. 

{aa)  Imp.  K.  B.  10  Ed.  724. 

[bb)  2  Cromp.  3  Ed.  377.     Imp.  K.  B.  10  Ed.  757.     L.  P.  E.  78. 
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brought  in,  on  a  writ  of  error  by  the  phiintiff  to  reverse  his  own  judgment  :(c) 
or  when  there  is  no  adjudication  to  the  defendant  of  damages  or  C()f^ts.(c?) 
In  the  King's  Bench,  this  is  ■dfuur  day  rule,  given  by  the  master,(rj  on 
the  expiration  of  the  rule  to  a])pear  to  the  Hrire  fdcinx  ,•(/')  and  after  Ix-ing 
entered  with  the  clerk  of  the  ruh-s,  a  coi)y  of  it  sIkjuM  be  made,  and  served 
on  the  attorney  for  the  plaintilf  in  error. 

In  the  Exchequer  chamber,  if  the  plaintiff  in  error  allege  diminution, 
the  rule  to  assign  errors  is  given  the  next  term,  with  the  clerk  of  the  errors, 
in  like  manner  as  the  rule  to  allege  diminution,  and  exjiires  in  cttflit  days 
after  service  :(</)  And  in  that  court,  a  plaintiff  in  error  is  not  confined  to 
taking  out  one  rule  in  each  term,  but  may  proceed  as  (piickly  a.^  lie 
pleases. (/</<)  On  a  writ  of  error  returnable  in  parliament  when  the  tran- 
script is  brought  in,  the  defendant  in  error  may  petition(/<)  the  house,  for 
a  day  to  be  given  to  the  plaintiftMn  error,  to  assign  his  errors  ;  or  a  ])eer, 
it  is  said, (A")  may  move  the  house  for  that  purpose,  without  any  ])re\  ious 
proceeding  ;  upon  which  they  will  make  an  order,(/)  that  unless  the  plain- 
tiff assign  errors,  on  or  before  a  day  therein  specifie<l,  l)cing  usually  ii<j]d 
days  from  the  date  of  the  order,(///)  the  transcript  shall  be  remitted  tu  the 
court  below.  This  order  should  be  drawn  up,  and  served  on  the  plaintiff's 
attorney ;  and  if  the  errors  are  not  assigned  within  the  time  limited  bv  the 
rule  or  order  for  assigning  them,  the  defendant  in  error  may  sign  a  non- 
proft,{n)  and  is  entitled  to  costs. (o) 


An  msignment  of  errors  is  in  nature  of  a  declaration  ;{p)  and  is  either 
of  errors  in  fact,  or  errors  in  ?'7vt'.[A]     The  former  consists  of  matters 

(c)  3  Bur.  1772.  {d)  Ante,  11G5.  {c)  Append.  Chap.  XLIV.  §  46. 

(/)  6  Duriif.  &  East,  367;  and  see  2  Str.  917.  In  the  case  of  Samh>d(/e  v.  llousln/,  in 
Error,  2  Uurnf.  &  East,  17,  it  was  holden.  that  the  rule  to  assif^n  errors  mij^ht  be  piMii  at 
tlic  Slime  time  as  the  rule  to  appear  to  the  scire  facias;  but,  according!-  to  this  detorniiniition, 
the  rule  to  assign  errors,  which  expires  iu  four  days  inclusive,  vcowlfX  have  expired  bcfu:e  the 
rule  to  appear  to  the  scire  facias,  which,  we  have  seen,  does  not  expire  till  four  days  exdu- 
ive ;  ante,  1166,  and  therefore  the  practice  was  altered  as  above. 

(g)  Append.  Chap.  XLIV.  ?  47.  (M)  1  Brod.  &  Bing.  514. 

(u)  For  the  form  of  the  petition,  see  Append.  Chap.  XLIV.  §  48. 

(*)  Imp.  K.  B.  10  Ed.  760.  (/)  Ajjpend.  Chap.  XLIV.  g  .'.1. 

(m)   Ordo  Dom.  Proc.  die  Ven.  13  D<c.  16G1. 

(n)  Id.  Append.  Chap.  XLIV.  §  111.  &c. 

(o)  L.  P.  E.  31.     7  East,  111.  {p)  2  Bac.  Abr.  216. 

[a]  Error  in  fact  and  error  in  law  cannot  be  joined  in  one  assignment.  If  they  are  so 
joined,  it  may  be  taken  advantage  of  by  demurrer.  Freeborn  v.  JJenman.  2  Halst.  190.  f^ich 
V.  Lothrop,  2  Root,  524.  Clarke  v.  Bell.  2  Litt.  162.  Jloodi/  v.  Vreetaud,  7  Wend.  55.  JirenU 
V.  Barnelt,  3  Bibb,  251.  Errors  in  fact  and  in  law  may  be  joined  in  a  motion  to  quash  on 
execution,  or  on  a  rule  to  show  cause  why  an  execution  shall  not  be  qiiasiied,  but  not  in 
a  writ  of  error  coram  nobis.  Logan  v.  Steele,  7  J.  J.  Marsii.  41.  But  after  joinder  in  error, 
nothing  but  the  obvious  justice  of  tlie  case  will  induce  the  court  to  grant  leave  to  file  ad- 
ditional assignments  of  error.  Mijrick  v.  Chamblin,  .Minor,  357.  A  ctnirt  for  the  correction 
of  errors  will  not  take  notice  of  any  utlier  errors  tlian  tiiose  assigned.  liipin/  v.  Coolidge, 
Minor,  11.  Nothing  can  be  assigned  for  error  in  fact,  of  wliidi  tiie  party  might  have  taken 
advantage  in  the  court  l)elow  ;  nor  can  anything  be  assigned  for  error,  wliich  contradicts  the 
record.  Wflmore  v.  Plant,  6  Conn.  541.  Hill  v.  West,  4  Yeates,  3S.'>.  Therefore,  where  a 
suit  was  brought  on  a  probate  bond,  and  judgment  recovered  in  tlie  name  of  I).  !'.  n.*  jinige  of 
probate,  it  was  held,  that  the  fact  that  I).  P.  ceased  to  be  judge  of  probate  l>efore  the  rendition 
of  such  judgment,  could  not  be  assigned  for  error.  lb.  Error  cannot  be  assigned  on  a  mat- 
ter collateral  to  tlie  action  in  the  court  below.  Irtcin  v.  (iaUaghrr.  8  S.  &  R.  528.  Where 
the  plaintiff  in  error  makes  the  general  assignment,  and  then  assigns  particular  causes  of 
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r  *11G9  ]  of  fact,  *not  appearing  on  the  face  of  the  record,  which,  if 
true,  prove  the  judgment  to  have  been  erroneous  ;  as  that  the 
defen(hint  in  tlie  original  action,  being  under  age,  appeared  by  attorney  ;(a) 
that  a  feuw  phiintift"  or  defendant  was  under  coverture,  at  the  time  of  com- 
mencing the  action  ;(^)  or  that  a  sole  plaintiff  or  defendant  died  before 
verdict,  or  interlocutory  judgment. ((?)  But  where  judgment  of  nonsuit  has 
been  given  in  an  action  brought  against  an  infant,  it  is  no  ground  of  error, 
that  he  appeared  by  attorney. ((?)  And  the  defendant  in  ejectment  is  not 
allowed  to  assign  for  error,  the  death  of  the  nominal  plaintiff.(e)  An  as- 
signment of  errors  in  fact  should  conclude  with  a  verification ;(/)  and  in 
assigning  the  death  of  the  defendant  in  error,  the  assignment  ought  not  to 
conclude  in  the  common  way,  but  by  praying  a  scire  facias  ad  audiendum 
errores,  against  the  executor  or  administrator  of  the  defendant  in  error; 
and  if  the  sheriff  return  that  he  is  alive,  then  he  may  come  in  and  plead 
in  nidlo  est  erratum;  or  his  attorney  may  appear  for  him,  and  say  that 
he  is  alive  ;{g)  but  if  the  sheriff  return  that  he  has  warned  the  executor 
or  administrator,  that  will  be  a  sufficient  ground  for  the  court  to  proceed 
and  examine  the  errors. (A) 

Errors  in  law  are  common  or  special.  The  common  errors  are,  that  the 
declaration  is  insufficient  in  law  to  maintain  the  action  ;  and  that  the  judg- 
ment was  given  for  the  plaintiff  instead  of  the  defendant, (z)  or  vice  versa: 
Special  errors  are  the  want  of  an  original  writ,(A')  bill,  or  warrant  of  attor- 
ney ;(?)  or  other  matter  appearing  on  the  face  of  the  record,  which  shows 
the  judgment  to  have  been  erroneous.  The  plaintiff  may  assign  several 
errors  in  law,  but  only  one  error  in  fact:(m)  and  he  cannot  assign  error 
in  fact  and  in  law  together,  for  these  are  distinct  things,  and  require  dif- 
ferent trials. (w)  It  is  also  settled,  that  nothing  can  be  assigned  for  error 
which  contradicts  the  record, (o)  or  was  for  the  advantage  of  the  party  as- 

(ff)  Append.  Chap.  XLIV.  I  52,  3.  {b)  Id.  §  54,  5. 

(c)  Id.  ^  56,  &c.  {d)  5  Barn.  &  Aid.  418. 

(«)  2  Str.  899  ;  but  see  1  Sid.  93.     T.  Raym.  59,  S.  C,  where  it  was  assigned  for  error. 

(  /■)   1  Bur.  410.     Carth.  367  ;  but  see  Yelv.  58,  contra. 

(g)   1  Sid.  93.     T.  Raym.  59,  S.  C.  (A)  Carth.  339. 

(/)  Append.  Chap.  XLIV.  §  63,  86,  7  ;  95,  6,  7.  {k)  Id.  §  64,  75. 

(/)   Id.  ^  69,  75,  88.  {m)  F.  N.  B.  20. 

{n)   2  Bac.  Abr.  217.     2  Ld.  Raym.  883.     1  Str.  439.  Davie  v.  Franklin,  H.  26  Geo.  III. 

\o)   2  Bac.  Abr.  218.     1  Str.  684.     2  Ld.  Raym.  1414,  S.  C.     1  Wils.  85,  S.  P. 

error,  he  will  not  be  allowed  to  insist  upon  other  particular  causes  under  the  general  assign- 
ment. If,  however,  the  court  on  inspection  of  the  record,  discover  a  fatal  defect,  not  speci- 
fically assigned,  it  will  be  tlieir  duty  to  reverse  the  judgment.  Crandall  v.  State,  10  Conn. 
330.  Every  assignment  of  error  should  make  out  a  particular  case  or  point,  to  which  the 
defendant  can  answer.  Landsdale  v.  Finley,  Hardin,  151.  A  plaintiff  in  error  having  failed 
to  prove  the  error  on  which  he  relied,  cannot  re-assign  another  error,  nor  have  one  which 
has  been  struck  out  restored.  Hathaway  v.  Clark,  7  Pick.  165.  If  there  be  error  in  the  re- 
cord, the  court  will  correct  it,  though  not  pointed  out  in  the  assignment  of  errors.  Marrin- 
gale  v.  Jones,  3  Hayw.  36.  If  an  erroneous  judgment  be  rendered  on  a  plea  in  abatement, 
the  defendant  may  either  appeal  from  it  or  plead  in  chief,  and  upon  a  second  erroneous 
judgment  assign  errors  upon  the  whole  record.  The  State  v.  Quinnery,  1  Tayl.  33.  It  is 
erroneous  to  unite  errors  of  fact  and  errors  of  law  in  the  same  writ  of  error  coram  nobis. 
Liglitfoot  V.  The  Commonicealth,  4  Dana,  492.  Connelly  v.  Mogowan,  3  Monr.  152.  No  errors 
will  be  noticed  but  those  embraced  in  the  assignment  of  errors.  Lillard  v.  Lillard,  5  B. 
Monr.  340.  And  the  particular  errors  complained  of  should  be  shown  by  the  assignment. 
Harvey  v.  Cammack,  6  Dana,  342.  Adams  v.  Munson,  3  How.  (Miss.)  77.  And  a  party  can- 
not complain  of  an  error  by  which  he  is  not  prejudiced.  The  Commomvealth  v.  Shanks,  10 
B.  Monr.  301.  The  Governor  v.  Campbell,  17  Ala.  566.  Carey  v.  Callan,(j  Monr.  44.  Jack- 
son V.  Bank  of  United  States,  10  Barr,  61. 
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signing  it  ;(;>)  or  tliat  it  is  aided  by  appearance,  or  not  Iteing  taken  advan- 
tage of  in  due  tiuie.(Y)  AViien  there  are  several  ])laintifl!s  in  errcir,  they 
must  join  in  assigning  errors,(r)  unless  some  of  them  have  heon  summoned 
and  severed.  And  where  the  assignment  lias  been  merely  calculated  for 
delay,  the  courts  have  in  some  instances  set  it  aside.(«)  The  assignment 
of  errors  need  not  be  signed  by  counsel :  In  the  King's  Bench, 
it  IS  delivered  *to  the  defendant's  attorney;  in  the  Kxchecjuer  [  *1170  ] 
chamber,  and  House  of  Lords,  it  is  filed  with  the  clerk  of  the 
errors,  or  clerk  in  {)arliament. 

If  the  plaintift'  assign  for  error  the  want  of  an  original  writ,  bill  or 
warrant  of  attorney,  <fec.  or  that  it  is  bad  in  point  of  law,  he  should  regu- 
larly take  out  a  certiorari,  to  verify  his  errors :  for  it  is  a  rule  that  judg- 
ment cannot  be  reversed  for  want  of  an  original  writ,  bill,  or  warrant  of 
attorney,  nor  for  any  supposed  error  or  defect  therein,  without  a  certiora- 
ri.[a)  The  error  in  such  case,  unless  confessed,  is  not  considered  to  be 
completely  assigned,  until  it  appear,  by  the  return  to  the  certiorari,  that 
it  is  well  founded :(/^)  And  it  is  said,  that  the  plaintiff  in  error  cannot  till 
then  bring  in  the  defendant,  to  plead  to  the  errors.(c)  Also,  by  the  course 
of  the  King's  Bench,  if  diminution  be  alleged,  errors  cannot  be  entered, 
till  the  certiorari  bo  returned,  and  the  rules  to  plead  are  expire<l.(rf) 

A  certiorari  is  a  judicial  writ,((')  issuing  out  of  the  court  where  the  writ 
of  error  is  depending,  on  a  T[>r o^cv  pranupe  ;(/)[a]  and  directed  to  the  judge 
or  officer  who  has  the  custody  of  the  writ,  or  other  matter  to  be  certified ; 
as  to  the  custos  brevium,  for  certifying  an  original  writ,(<7)  or  to  the  chief 
justice  in  the  King's  Bench,  for  certifying  a  bill,(/<'>  or  warrant  of  attor- 
ney,(<)  &c.  This  writ  is  tested  in  the  name  of  the  chief  justice  of  the  King's 
Bench,  when  it  issues  out  of  that  court ;  or  when  it  Issues  out  of  the  Ex- 
chequer chamber,  in  the  name  of  the  chief  justice  of  the  court  of  Common 
Pleas  ;{k)  and  ought  not  to  bear  teste  before  the  assignment  of  errors.f/) 
The  writ  of  certiorari  being  signed  and  sealed,  should  be  delivered  to  the 
judge  or  officer  to  whom  it  is  directed ;  and  is  made  returnable  immediate, 
or  without  delay. (w)  It  has  been  doubted,  whether  the  court  have  power 
to  amend  this  writ.(n) 

When  a  certiorari  is  prayed,  the  defendant  in  error  may  come  in  gratis, 
and  confess  the  want  of  an  original,  &c.  by  pleading  in  nulla  est  erratum,{o) 

(p)  2  Bac.  Abr.  220.     1  Str.  382  ;  but  see  2  Wms.  Saund.  5  Ed.  46,  b,  (8.) 

(q)   2  Bac.  Abr.  221.     2  Ken.  28G.     2  H.  Blac.  267,  299. 

(r)  2  Bac.  Abr.  217.     Imp.  K.  B.  10  Ed.  726. 

(#)   1  Str.  141,  545.     2  Str.  899.     Lil.  Ent.  228,  in  marg. 

{a)  9  Edw.  IV.  34,  b.  1  Eol.  Abr.  764.  2  Ld.  Raym.  1398,  1441.  Cas.  temp.  liardw. 
118,  19. 

(h)  Com.  Rep.  115.  (c)  2  Ld.  Raym.  1047. 

id)  1  Kcb.  211.  (e)  Barnes,  12. 

(/)  Append.  Chap.  XLIV.  g  C5,  70.  (a)  Id.  §  66. 

(A)  Id.  g  90,  92. 

(i)  Id.  I  71,  92.  For  certify injr  bail  in  the  original  action,  the  admission  of  an  infant  to 
sue  by  prochcin  ami,  an  iiuparhince  or  other  continuance,  or  a  writ  of  incjuiry,  the  certiorari 
is  directed  to  the  chief-justice  of  K.  B. ;  but  for  certifying  warrants  of  attorney,  or  a  writ 
of  inquiry,  in  C.  P.,  it  is  directed  to  the  cuslos  brcvium.  Lil.  Ent.  555,  &c.  2  Ld.  Raym. 
1476.     1  Wi)s.  85. 

(k)   2  Str.  819.     2  Ld.  Raym.  1554,  S.  C.  (/)  Id.  ibid.;  but  sec  1  Str.  440. 

(m)  Lil.  Ent.  555,  kc.       '  (n)  Barnes,  12. 

(o)  1  Saik.  267.     2  Ld.  Raym.  1156,  S.  C.     2  Str.  907,  S.  P. 

£a]  See,  ante,  Vol.  I.,  p.  397,  note  [a]. 
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or  a  release,(7j)  which  renders  it  unnecessary  for  the  plaintiff  in  error  to  sue 
out  a  certiorari;  or,  if  there  be  an  original,  &c.  he  may  go  to  the  master  of 
the  office  in  the  King's  Bench,  and  get  a  rule  for  the  plaintiff  in  error  to 
return  his  certiorari. {ci)  This  is  a  four  day  rule,  given  by  the 
[  *11T1  ]  master,  *on  the  back  of  the  draft  of  the  scire  facias  quare  executio- 
7iem  non  ;  and  after  being  entered  with  the  clerk  of  the  rules,  a 
copy  of  it  is  served  on  the  plaintiff's  attorney.  In  the  House  of  Lords,  it 
is  a  rule,  that  "if  the  plaintiff  in  error  allege  diminution,  and  pray  a  certio- 
rari., the  clerk  shall  enter  an  award  thereof  accordingly ;(««)  of  which  he  is 
required  to  give  a  certificate,  upon  request  •.{hh)  and  the  plaintiff  may,  before 
in  nuUo  est  erratum  pleaded,  sue  forth  the  writ  of  certiorari  in  ordinary 
course,  without  special  petition,  or  motion  to  the  House,  for  the  same ;  and 
if  he  do  not  prosecute  such  writ,  and  procure  it  to  be  returned,  within  ten 
days  next  after  his  plea  of  diminution  put  in,  then,  unless  he  shall  show  good 
cause  to  the  House,  for  enlarging  the  time  for  the  return  of  such  writ,  he 
shall  lose  the  benefit  of  the  same,  and  the  defendant  in  error  may  proceed,  as 
if  no  such  writ  of  certiorari  were  awarded. "(a«)  This  is  the  common  course 
of  proceeding  :  but  if  the  House  be  soon  about  to  rise,  they  will,  upon  peti- 
tion, of  Avhich  there  must  be  tivo  days'  previous  notice,  order  the  plaintiff 
in  error  to  return  the  writ  of  certiorari  by  a  short  day. 

Within  the  time  allowed  to  the  plaintiff  in  error,  for  the  return  of  the 
cei'tiorari,  he  either  gets  it  returned,  or  not :  If  it  be  not  returned,  the 
assignment  of  the  want  of  an  original,  &c.  is  of  no  effect ;  and  the  de- 
fendant in  error,  having  entered  on  record  a  non  misit  breve,{c)  may,  not- 
withstanding such  assignment,  plead  in  nullo  est  erratum,  and  proceed  to 
affirm  the  judgment. (c^)  If  a  return  be  made  to  the  writ  of  certiorari.,  it  is 
either  that  there  is,  or  is  not  an  original  writ,  bill,  or  warrant  of  attor- 
ney, (e)  &c. :  And  as  diminution  cannot  be  alleged,  so  it  is  a  rule,  that 
matter  cannot  be  returned  to  the  certiorari,  contrary  to  the  record.(/) 
The  return  being  made,  is  filed  in  the  treasury  of  the  court,  where  the  de- 
fendant's attorney  should  search  for  it. 

We  have  already  seen,(^)  that  the  want  of  an  original  writ  or  bill  ig 
aided  after  verdict,  by  the  statute  18  Eliz.  c.  14  ;  but  not  after  judgment 
by  default  or  confession,  or  upon  demurrer,  or  nul  tiel  record.  Therefore, 
if  the  want  of  an  original  after  verdict  be  assigned  for  error,  the  defendant 
in  error  may  confess  it,  by  pleading  in  nuUo  est  erratum.  But  if  a  writ 
of  error  be  brought  after  a  judgment  by  default,  &c.  it  is  usual  for  the  de- 
fendant in  error,  if  there  be  no  original  already  sued  out,  to  present  a 
petition{h)  to  the  Master  of  the  Rolls,  praying  that  the  cursitor  of  the 
county  where  the  venue  is  laid,  may  be  directed  to  issue  an  original,  with 
a  proper  return.(^)  This  petition  must  be  presented,  before  the  defendant 
in  error  takes  out  a  rule  for  the  plaintiff  to  return  the  certiorari :  And  an 


(p)  1  Salk.  268.  3  Salk.  399.  2  Ld.  Raym.  1005.  6  Mod.  113,  206,  S.  C.  2  Ld.  Rarni. 
1047.     3  Salk.  214.     6  Mod.  235.     Holt,  563,  S.  C. 

(?)  Com.  Rep.  115.  1  Salk.  26'7.  2  Ld.  Raym.  1156,  S.  C.  Append.  Chap.  XLIV. 
I  67,  90. 

(aa)   Ordo  Bom.  Proc.  die  Yen.  13  Dec.  1661.  (66)  Id.  die  Yen.  21  Feb.  1717. 

(c)  Append.  Chap.  XLIV.  §  82. 

{d)   1  Salk.  267.     2  Ld.  Raym.  1156,  S.  C.     2  Cromp.  3  Ed.  359. 

{e)  Append.  Chap.  XLIV.  §  68,  72,  91,  93.  (/)   2  Ld.  Raym.  1123,  4. 

(g)  Ante,  108,  923.  \h)  Append.  Chap.  Y.  I  33. 

(t)  Ante,  108  ;  and  see  6  Durnf.  &  East,  544. 
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order(A;)  being  obtained  thereon,  a  copy  of  tlie  petition  and  order 
should  be  forthwith  served  on  the  adverse  attorney;  and  if  *he  [*11T2] 
do  not  in  two  or  three  days  make  his  election,  either  to  accept 
the  costs  in  error,  or  prosecute  his  writ,  the  costs  in  error  must  be  ten- 
dered him  ;  and  if  he  accept  thereof,  the  deftiidant  in  error  may  innnedi- 
ately  sif^n  a  nan  pros,  and,  after  entering  a  remittitur,  take  out  execution 
on  the  judgment  ;{a)  but  if  he  refuse  to  accept  the  costs,  choosing  rather 
to  prosecute  his  writ  of  error,  the  petition  and  order  should  be  delivered 
to  the  cursitor,  who  will  make  out  the  original  writ,  whieh  must  be  re- 
turned by  the  slierifT,  and  then  filed  with  the  ciiHtoH  breviuni.{l>)  The  same 
course  is  observed  after  an  ainendnwnt  of  the  pri^ceedings  in  the  original 
action,  jiending  a  writ  of  error  ;  upon  whieh  the  plaintiflf  in  error  may 
make  his  eleetion,  cither  to  accept  the  costs,  or  prosecute  his  writ.(cT) 
And  a  bill  may  be  filed  to  warrant  a  judgment,  after  the  want  of  it  has 
been  assigned  for  error. ((ZtZ) 

The  plaintiff  in  error  can  have  but  one  writ  of  certiorari  :{ee)  There- 
fore, where  he  took  out  a  certiorari  of  a  wrong  term,  whieh  did  not  verify 
his  error,  and  afterwards  moved  for  a  seeond  certiorari,  it  was  denied 
him  :  the  court  saying,  it  may  be  granted  to  affirm,  but  not  to  reverse  a 
judgment. (^')  But  if  it  be  certified  on  the  plaintiff's  writ,  that  there  is 
no  original, (////)  or  warrant  of  attorney, (A)  or  one  that  is  bad,  or  warrants 
not  the  declaration, (<)  the  defendant  in  error  may,  at  any  time  bclore  in 
nuUo  est  erratum  pleaded,  make  a  suggestion  that  there  is  an  original  or 
warrant  of  attorney,  or  a  good  one  of  a  different  term,  or  even  of  the  same 
term  with  the  placita,[kk)  and  pray  a  certiorari  for  certifying  it ;  and  if  a 
good  original  be  returned,  the  court  will  not  inquire  when  it  was  filed ;  or 
if  a  bad  original  was  before  certified,  they  will  disregard  it,  and  apply  the 
record  to  that  which  is  good,  and  will  support  the  judgment.  But  it  is  a 
rule,(/)  that  ''  no  certiorari  upon  a  writ  of  error,  shall  be  sued  out  or  made 
by  any  attorney,  after  a  certiorari  in  the  same  cause  hath  been  already 
sued  out  and  returned  without  motion  in  court  by  counsel.'" 

In  the  King's  Bench,  as  the  parties  have  no  day  in  court  after  the 
record  is  removed,  the  plaintiff  in  error  may,  after  he  has  assigned  his 
errors,  have  a  scire  facias  ad  audiendum  errores,(m)  against  the  defendant, 
who  thereupon  may  appear  and  plead  in  nuUo  est  erratum,  or  a  release, («) 
tic.  But  in  practice  it  is  usual  for  the  defendant  in  error,  by  consent,  to 
take  notiee  voluntarily  of  the  assignment  of  errors  ;  which  consent  is  tes- 
tified by  his  pleading  in  nullo  est  erratum,  and  then  there  is  no  occasion 
for  a  scire  facias  ad  audiendum  errores.{o)  When  a  scire  facias  is  sued 
out,  and  tlic  defendant  does  not  appear  and  join  in  error,  the 
jdaintiff  *may  move  to  reverse  the  judgment,  upon  producing  the  [*1173  ] 
record  of  the  scire  facias,  with  the  sherift's  return  o^  scire  feci, 
and  an  entry  of  the  defendant's  default,  without  taking  out  a  rule  to  join 

(*)  Append.  Chap.  V.  §  35. 

(a)  L.  P.  E.  30.  a)  Id.  31,  2. 

fff)  Anif,  715.  (dd)  1  Taunt.  126. 

(ee)  Cro.  Jac.  597. 

(/)  2  Sir.  765 ;  and  see  id.  819,  S.  V.  (ffff)  Cro.  Car.  91. 

(A)  Cro.  Jac.  277.     1  Salk.  2G6.     6  Mod.  174,  S.  C. 

(i)   1  Rol.  Ahr.  7<J5.     Cro.  J<ic.  130,  597.     Cro.  Car.  410. 

{kk)  Com.  Rep.  118.     1  Salk.  267.     2  Ld.  Raym.  1476. 

(l)  R.  K.  II  Ciir.l   K.  R.  (m)  Append.  Chap.  XLIV.  §  76,  ic. 

(n)  2  Bac.  Abr.  207.     V.  N.  B.  44.  (o)  Carth.  41. 
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in  error, (rt)  and  even  without  moving  for  a  concilium,  or  putting  the  cause 
in  the  paper.  (^>) 

The  Exchequer  chamber  not  having  the  record  before  them,  but  only  a 
transcript,  do  not  award  a  scire  facias  ad  audieyidum  errores;  but  notice 
is  given  to  the  parties  concerned  :(<?)  And,  in  the  House  of  Lords,  the 
plaintiff  must  get  a  peer  to  move  the  House,  that  on  assigning  errors,  the 
defendant  may  appear  and  make  his  defence.  In  error  to  reverse  a  com- 
mon recovery,  there  ought  to  be  a  scire  facias  against  the  tertenants,  ad 
audiendum  processum  et  recordum  :{d)  but  to  this  they  can  only  plead  a 
release  of  errors. (e) 

To  an  assignment  of  errors,  the  defendant  may  plead  or  demur.  Pleas 
in  error  are  common  or  special:  The  common  plea,  or  joinder,  as  it  is 
more  frequently  called,  is  in  nullo  est  erratum. ;{f)  or  that  there  is  no 
error  in  the  record  or  proceedings ;  which  is  in  the  nature  of  a  demurrer, 
and  at  once  refers  the  matter  of  law  arising  thereon,  to  the  judgment  of 
the  court. 

If  the  plaintiff  in  error  assign  an  error  in  fact,  and  the  defendant  in  error 
would  put  in  issue  the  truth  of  it,  he  ought  to  traverse  or  deny  the  fact,  and 
so  join  issue  thereupon,  and  not  say  in  nullo  est  erratum  ;  for  by  so  doing, 
he  would  acknowledge  the  fact  alleged  to  be  true  '.{g)  But  when  an  error  in 
fact  is  assigned,  if  the  defendant  would  acknowledge  the  fact  to  be  as  alleged, 
and  yet  insist  that  by  law  it  is  not  error,  he  ought  to  rejoin  in  nullo  est 
erratum.  Hence  it  appears,  that  if  an  error  in  fact  be  well  assigned,  in 
nullo  est  erratum  is  a  confession  of  it ;  for  the  defendant  ought  to  have 
joined  issue  thereon,  so  as  to  have  it  tried  by  the  country  :  But  if  an  error 
in  fact  be  assigned  that  is  not  assignable,  or  be  ill  assigned,  in  nulla  est 
erratum  is  no  confession  of  it,  but  shall  be  taken  only  for  a  demurrer.(7<)[A] 
If  error  be  alleged  in  the  body  of  the  record,  in  nullo  est  erratum  is  a 
good  rejoinder;  for  this  shall  put  the  matter  in  the  judgment  of  the  court, 
the  record  being  agreed  to  be  as  stated.(^')  So,  if  error  be  alleged  in  a 
matter  of  record,  which  is  not  of  the  body  of  the  record,  but  in  a  collateral 
thing,  as  that  there  is  no  record  of  re-summons,  in  yiullo  est  erratum  is  a 
good  rejoinder;  for  if  the  plaintiff  in  error  do  not  allege  diminution,  and 
thereupon  procure  a  certificate  from  the  inferior  court,  that  there  is  not 
any  re-summons,  before  the  rejoinder  entered,  the  assignment  is  of  no  effect, 
but  void,  inasmuch  as  this  is  to  be  tried  by  the  record  itself,  and  no  dimi- 
nution can  be  alleged  after  rejoinder  entered:  and  though  the  de- 
[  *1174  ]  fendant  confessed  the  error,  yet  the  court  ought  not  to  reverse 
the  *judgment,  till  they  are  satisfied  it  is  erroneous  by  the  record 
itself,  (aa)     If  the  plaintiff  in  error  assign  error  in  fact  and  error  in  law, 

(a)   1  Str.  144.  (b)  2  Str.  1210.  (c)   1  Vent.  34. 

(d)  1  Leou.  290.     1  Lev.  12.     Carth.  111.     Append.  Chap.  XLIV.  §  80. 

(e)  1  Bur.  360.     2  Ken.  19,  S.  C.     Ante,  1121. 
(/)  Append.  Chap.  XLIV.  |  81,  2,  94,  98. 

(V)  1  Rol.  Abr.  763.     1  Ken.  350. 

(A)  2  Bac.  Abr.  218;  but  see  Carth.  338.     Davie  v.  Franklin,  H.  26  Geo.  IIL  K.  B. 

(i)   1  RoL  Abr.  763. 

(era)   1  Rol.  Abr.  764.     9  Edw.  VL  32,  b. 

[a]  a  court  of  errors  cannot  adjudicate  upou  a  question  which  was  not  raised  in  the  court 
below,  and  not  presented  by  the  record.  Talbert  v.  Helton,  9  S.  &  M.  9.  Nor  will  it  decide 
a  question  not  presented  by  the  record  of  the  case  under  consideration.  Matlock  v.  Luring- 
ion,  9  S.  &  M.  489.  Wilson  v.  Kini/,  1  Morris,  106.  Brazleton  v.  Jenkins,  1  Morris,  15.  And 
ante,  p.  1168,  note  [a]. 
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•which  we  have  seen  cannot  he  assigned  together,  and  tlie  defendant  in  error 
plead  in  nullo  est  erratum,  this  is  a  confession  of  the  error  in  fact,  and  the 
judgment  must  he  reversed  ;(/>)  for  he  shouM  have  demurred  for  the  du- 
plicity, upon  which  the  judgment  would  have  heen  aflirmed.(f) 

By  ])leading  in  nullo  est  erratum,  the  defendant  in  error  admits  the 
record  to  he  perfect;  the  efl'ect  of  his  plea  heing  that  the  record  in  its  pre- 
sent state  is  without  error  :((7)  and  therefore,  after  in  nullo  eat  erratum 
pleaded,  neitlier  party  can  allege  diminution,  or  pray  a  ccrtiorari.(e)  But 
though  the  parties  are  hound  by  their  own  admission,  and  that  (-(lually  so 
as  to  every  part  of  the  record,  yet  no  admission  of  the  parties  can  or  ought 
to  restrain  the  courts  from  looking  into  the  record  before  thcm.(/)  Hence 
it  is  a  general  rule,  that  at  any  time  pending  a  writ  of  error,  whether  be- 
before(<7)  or  after  errors  assigned,  or  even  after  in  nullo  eat  erratum 
pleaded, (/J(i)  the  courts  ex  officio  may  award  a  certiorari;  and  they  may  do 
this  to  supply  a  defect  in  the  body  of  the  record, (//)  as  well  as  in  its  out- 
branches. 

When  tlie  plaintift' assigns  for  error  the  want  of  an  original  or  Avarrant 
of  attorney,  and  the  defendant  comes  in  gratis,  and  confesses  the  matter 
assigned  for  error,  by  pleading  in  nullo  est  erratum,{k)  or  a  release,(^) 
without  putting  the  plaintiff  to  the  necessity  of  suing  out  a  certiorari  to 
verify  liis  errors,  the  court,  for  their  own  information,  may  award  this  writ, 
in  order  if  possible  to  support  the  judgment.  And  so,  if  error  be  assigned 
in  tiie  original  writ,  and  upon  a  certiorari  granted,  an  erroneous  original 
be  returned,  upon  which  in  nullo  est  erratum  is  pleaded,  and  after  the 
court  grant  a  second  certiorari  for  another  original,  and  upon  this  a  good 
original  is  certified,  the  court  will  intend  this  to  be  the  original  on  which 
the  judgment  was  given,  in  favour  of  judgments,  which  ought  to  be  intended 
good,  till  the  contrary  is  manifest.(w)  But  though  the  court  ex  officio  will 
award  a  certiorari  to  affirm  a  judgment,  yet  they  will  never  award  one  to 
reverse  it,  or  make  error. (?i) 

/Special  pleas  to  an  assignment  of  errors  contain  matters  in  confession 
and  avoidance,  as  a  release  of  errors,(o)  or  the  statute  of  limitations,(/>)  &c. 
to  which  the  plaintiff  in  error  may  reply  or  demur,  and  proceed  to  trial  or 
argument.  A  release  of  errors  contained  in  a  warrant  of  attorney 
to  *confess  a  judgment  is  good,  though  given  l)cfore  judgment,  [*1175]] 
provided  it  be  dated  in  the  term  of  which  the  judgment  is  entered 
up  :[a)  But  where  there  are  several  plaintiffs  in  error,  the  release  of  one  of 
them  shall  not  bar  the  others. (66)  In  pleading  a  release,  the  defeiulant 
must  lay  a  venue ;  but  though  it  be  ill  pleaded,  yet  if  there  are  no  errors, 


s 


2  Bac.  Abr.  218.     Carth.  338,  9.     Comb.  320,  S.  C. 

"  Ld.  Raym.  883.     1  Str.  439.  (d)   1  Salk.  270. 

(e)  Id.  269.     2  Cromp.  3  Ed.  362.  (/)  1  Salk.  270. 

Ig)   1  Str.  440. 

(hh)  1  Rol.  Abr.  764,  5.  1  Salk.  269.  2  Ld.  Rarm.  1005,  S.  C.  Cas.  temp.  Hardw. 
118,  19. 

(iV)   1  Salk.  270.  {k)  2  Str.  907. 

(/)'  1  Salk.  2G8.     2  Ld.  Raym.  1005,  S.  C. 

im)   1  Rol.  Abr.  765.     Ante,  108. 

(n)  1  Salk.  2G9.  2  Str.  765,  819,  907.  Cas.  temp.  Ilardw.  118,  19;  but  see  2  Bac.  Abr. 
205,  and  the  cases  tbcre  cited;  by  which  it  appears,  that  formerly  the  court  would  have 
granted  a  certiorari  to  reverse  the  judgment,  as  well  as  to  aflimi  it. 

(o)  2  Bac.  Abr.  225.     Append.  Chap.  XLIV.  g  84,  5. 

(p)  Stat.  10  &  11  W.  in.  c.  14.  (<j)  2  Str.  1215;  and  sec  8  Taunt.  434. 

(bb)  Cro.  £liz.  648,  9.     Cro.  Jae.  116,  17.     3  Mod.  135. 
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the  court  will  aflSrm  the  judgment. (c)  When  error  is  brought  on  a  judg- 
ment tliat  the  pai'ol  shall  demur,  the  nonage  cannot  be  pleaded  again,  for 
that  would  be  exceptio  ejusdem  rei,  cujus  petitur  dissolutio.{d) 

The  plea  or  joinder  in  error,  &c.,  if  common,  need  not  be  signed  by- 
counsel.  In  the  King's  Bench,  it  is  delivered  to  the  plaintiff's  attorney.  (^) 
In  the  Exchequer  Chamber,  or  House  of  Lords,  it  is  filed  with  the  cleik 
of  the  errors,  or  clerk  in  parliament. 


Issue  being  joined  in  error,  the  proceedings  are  entered  of  record:  And 
on  a  writ  of  error  coram  nobis,  they  must  be  entered  on  the  same  roll  as 
the  original  judgment,  or  former  writ  of  error. (/)  On  a  writ  of  error  from 
an  inferior  court,  or  from  the  common  Pleas,  to  the  King's  Bench,  the 
entries  are  usually  made  by  the  attorney  for  the  defendant  in  error, (^) 
though  they  may  it  seems  be  made  by  the  attorney  for  the  plaintiff  in 
error,  on  different  rolls,  entitled  of  the  term  the  writ  of  error  is  returnable ; 
and  begin  with  the  writ  of  error  and  return,  after  which  the  proceedings  in 
the  inferior  court  or  Common  Pleas  are  entered,  to  the  end  of  the  final 
judgment :  then  follows  the  judgment  of  7ionpros  for  not  assigning  errors, 
or,  if  they  are  assigned,  the  assignment  of  them ;  and  if  it  be  of  errors  in 
fact,  the  plea  and  replication,  &c.  are  next  entered,  with  an  award  of  the 
venire  facias,{h)  or  if  it  be  of  errors  in  law,  there  is  an  entry  of  the  joinder, 
with  a  continuance  by  curia  advisari  vult ;{i)  after  w^hich,  when  the  issue 
has  been  tried  or  determined,  the  roll  proceeds  with  the  finding  of  the 
jury,  or  determination  of  the  court,  and  judgment  of  affirmance  or  reversal. 
And  a  mistake  of  the  clerk,  in  entering  the  assignment  of  errors  and 
joinder  of  a  wrong  term  may  be  amended. (y^) 

On  an  issue  mfact,  a  record  of  nisi  prius,{J)  is  made  up,  and  the  parties 
proceed  to  trial,  as  in  common  cases ;  and,  after  verdict,  the  party  for  whom 
it  is  found  must  move  to  put  the  cause  in  the  paper  for  argument  ',{m)  and 
then,  on  producing  the  postea,  the  court  will  give  judgment  according  to 
the  finding.     In  this  case  the  defendant,  as  well  the  plaintifi",  may  carry 

down  the  cause  to  trial,  without  a  rule  for  trying  it  by  proviso. 
[  *1176  ]      *0n  an  issue  in  law  in  the  King's  Bench,  either  party  may 

move  for  a  coneilium,(a)  draw  up  and  serve  the  rule,  enter  the 
cause  with  the  clerk  of  the  papers,  and  proceed  to  argument,  as  on  de- 
murrer, (b)  Previous  to  the  day  of  argument,  copies  of  the  books,  or  pro- 
ceedings in  error  should  be  delivered  (as  on  demurrer,)  by  the  plaintiff  or 
his  attorney,  to  the  chief  justice  and  senior  judge,  and  by  the  defendant  or 
his  attorney,  to  the  two  other  judges  ;(c6')  in  which  should  be  inserted  the 
names  of  the  counsel  who  signed  the  pleadings  :{dd)  and  the  exceptions 

(c)  1  Salk.  268.     3  Salk.  399.     2  Ld.  Raym.  1005.     6  Mod.  113,  206. 

(d)  2  Str.  861.     2  Ld.  Raym.  1433,  S.  C/  (e)  Ante,  672. 
(/)  Cro.  Eliz.  155,  281.     1  Ld.  Raym.  151.     Cartb.  369,  S.  C. 

Ig)  Ante,  717.  '  (A)  Append.  Chap.  XLIV.  §  99. 

(i)  Id.  I  100,  &c.  {k)  3  Maule  &  Sel.  591. 

{I)  Append.  Chap.  XLIV.  ?  110. 
(m)   1  Str.  127. 

\a)  Append.  Chap.  XLIV.  §  108.  (6)  Ante.  738,  &c. 

{cc)  R.  M.  17  Car.  I.  K.  B. ;  and  see  R.  E.  2  Jac.  II.  (a).     R.  T.  40  Geo.  III.  K.  B.    1  East, 
131.     Ante,  338. 

{dd)  R.  E.  18  Car.  II.  K.  B.     Ante,  738. 
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intended  to  be  insisted  upon  in  ai-frunient,  should  be  marked  in  the  mar- 
gin.(f^)  If  either  party  ne^dect  to  deliver  the  books,  they  oii/^ht  to  be  de- 
livered by  the  other ;(/)  and  in  that  ease  the  party  nt-^lt'Cting  cannot  be 
heard,  but  judgment  will  of  course  be  given  against  hiui.(_^) 

In  the  Exchequer  chamber,  there  are  no  more  than  two  return  days  in 
every  term  :  one  is  called  the  general  affirmance  day,  being  appointed  by 
the  judges  of  the  Common  Pleas  and  barons  of  the  Exchecjncr,  to  be  held 
a  few  days  after  the  beginning  of  every  term,  for  the  general  aflirmance 
or  reversal  of  judgments  ;  the  other  is  called  the  adjournment  day,  which 
is  usually  held  a  day  or  two  before  the  end  of  every  term.  On  the  first 
of  these  days,  judgments  are  aflfirmed  or  reversed,  or  writs  of  error  non- 
prossed ;  the  intent  of  the  latter  is  to  finish  such  matters  as  were  left  un- 
done at  the  former:  on  which  last-mentioned  day  also,  as  well  as  on  the 
first,  judgments  may  be  affirmed  or  reversed,  or  writs  of  error  nonprossed, 
on  paying  an  additional  fee  to  the  clerk  of  the  errors,  and  setting  down 
the  cause  two  days  before  the  adjournment  day.(//) 

The  proceedings  in  this  court  are  entered  by  the  clerk  of  the  errors,  who 
sots  down  the  cause,  at  the  instance  of  either  party,  without  a  motion  for 
a  concilium :  In  making  the  entry,  after  setting  forth  the  writ  of  error 
and  return,  and  the  proceedings  in  the  court  of  King's  Bench,  a  day  is 
given  to  the  plaintift'  to  assign  errors  ;  after  which  the  assignment  of  errors, 
and  other  subseijuent  proceedings,  are  entered  on  the  return  days,  they  are 
put  in,  with  a  separate  ^jZaciVa  for  each  day.(/)  It  is  a  rule  in  the  Exche- 
quer chamber,  that  "  no  copy  of  error  and  record  thereupon  be  delivered 
to  the  justices  or  barons,  before  the  attorney  for  the  plaintiff  in  error  shall 
have  given  ten  days'  notice  to  the  clerk  of  the  errors  in  the  Exchequer 
chamber,  that  the  error  assigned  in  the  record  is  to  be  argued  before  the 
said  justices  and  barons,  for  both  parties ;  and  that  the  attorney  for  the 
plaintiff  sliall  deliver /owr  copies  to  the  justices  of  the  Common  Pleas,  and 
the  attorney  for  the  defendant  shall  deliver  four  other  copies  to 
the  barons  of  the  *Exchequer  four  days  before  the  hearing  of  [*11773 
the  cause. "(rtf/)  To  enable  the  parties  to  deliver  these  copies, 
a  transcript  of  the  proceedings  is  made  for  them,  by  the  clerk  of  the 
errors. 

In  the  House  of  Lords,  when  the  defendant  hath  joined  in  error,  the 
cause  is  set  down,  on  the  motion  of  a  peer,  to  be  heard  in  turn ;  after 
which,  if  the  house  is  likely  to  be  soon  up,  either  party  may  on  petition, (6) 
of  which  two  days'  previous  notice  should  be  given  to  the  other,  have  the 
cause  appointed  for  a  short  day :  And  when  a  day  is  appointi'd  for  hearing 
the  cause,  the  same  cannot  be  altered  but  upon  petition  ;  and  no  jietition 
can  in  such  case  be  received,  unless  tivo  days'  notice  thereof  be  given  to 
the  adverse  party,  of  which  notice  oath  is  to  be  made  at  the  bar  of  the 
housc.((?)  Previous  to  the  argument,  the  cases  for  both  parties  must  be 
drawn  up,  and  signed  by  one  or  more  of  the  counsel  who  attended  at  the 

(.)  R.  ?:.  2  Jite.  II.  revived  by  R.  H.  38  Geo.  III.  K.  B.;  and  see  R.  H.  JS  Geo.  III.  C.  P. 
1  Taunt.  20.3.     Ante,  50.'),  738.  (/")  4  Tnunt.  117. 

{g)  R.  M.  17  Car.  I.  K.  B.  Imp.  K.  B.  10  Ed.  741.  R.  E.  27  Car.  II.  R.  M.  G  Goo.  11. 
reg.  3.  C.  P.  *Vrf  quctre;  and  see  G  Durnf.  &  East,  477.  1  Bos.  &  Pul.  2'.>1.  Antt^  726,  7, 
739.  (A)  L.  P.  E.  181,  2. 

(i)  L.  P.  E.  175,  Ac.     Append.  Chap.  XLIV.  ?  109. 

laa)  R.  E.  33  Car.  II.  Imp.  K.  B.  10  Ed.  729,  30. 

(b)  Append.  Chap.  XLIV.  §  132. 

(c)  Ordo  Bom.  Froc.  die  Merc.   22  Dec.  1703.  « 
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hearing  of  the  cause  in  the  court  below,  or  shall  be  of  counsel  at  the  hear- 
ing in  the  House  of  Lords  •,{d)  which  cases  should  contain  a  copy  of  so 
much  of  the  proofs  taken  in  the  court  below,  as  the  parties  intend  to  rely 
on  at  the  hearing  of  the  cause  before  the  House,  together  with  references 
to  the  documents,  where  the  same  may  be  found. (t;)  And  it  is  usual  for 
each  party  to  deliver  two  hundred  and  fifty  printed  copies  of  them  at  the 
parliament  office,  some  of  which  are  given  to  the  lords,  and  others  to  the 
judges.  It  was  formerly  required,  that  the  plaintifis  and  defendants,  or 
their  respective  agents  or  solicitors,  should  deliver  the  printed  cases  upon 
writs  of  error,  at  least /owr  days  before  the  hearing  of  the  same.(/)  But, 
by  a  later  order,(^)  "when  any  writ  of  error  shall  be  brought  into  the 
House  during  the  sitting  of  parliament,  the  plaintiff  and  defendant  shall 
severally  lay  their  printed  cases  upon  the  table  of  the  House,  or  deliver 
the  same  to  the  clerk  of  parliament  for  that  purpose,  within  a  fortnight 
after  the  time  limited  by  the  House  for  the  plaintiff  to  assign  errors,  unless 
an  earlier  day  be  specially  appointed  for  that  purpose,  in  respect  of  such 
writ  of  error  being  brought  merely  for  delay." 

On  the  day  appointed  for  argument,  the  counsel  for  the  parties  are 
heard,  being  previously  instructed,  and  furnished  with  copies  of  the  paper 
books,  or  printed  cases  ;  and  if  there  be  no  argument,  one  of  them  moves 
for  judgment  of  affirmance  or  reversal.  If  the  errors  be  argued,  one 
counsel  only  is  heard  on  each  side,  in  the  King's  Bench ;  the  counsel  for 
the  plaintiff  in  error  begins,  the  counsel  for  the  defendant  is  then  heard, 
and  the  plaintiff's  counsel  replies  :{h)  In  the  House  of  Lords,  it  is  a 
rule,(^')  that  "at  the  hearing  of  causes,  one  of  the  counsel  for  the  appel- 
lants shall  open  the  cause,  and  then  the  evidence  on  their  side 
[  *11T8  ]  shall  be  *read ;  which  done,  the  other  counsel  for  the  appellants 
may  make  observations  on  the  evidence :  Then  one  of  the  coun- 
sel for  the  respondents  shall  be  heard,  and  the  evidence  on  their  side  be 
read ;  after  which  the  other  counsel  for  the  respondents  shall  be  heard,  and 
one  counsel  only  for  the  appellants  to  reply." 

The  judgment  in  error,  unless  the  court  are  equally  divided  in  opinion, 
is  to  affirm,  or  to  recall  or  reverse  the  former  judgment ;  that  the  plaintiff 
be  barred  of  his  writ  of  error ;  or,  that  there  be  a  venire  facias  de  novo. 
The  common  judgment  for  the  defendant  in  error,  whether  the  errors 
assigned  be  in  fact  or  in  law,  is  that  the  former  judgment  be  affirmed  ;{a) 
So,  on  a  demurrer  to  an  assignment  of  error,  in  fact  and  in  law,  for  dupli- 
city, the  judgment  is  quod  affirmetur.{b)  For  error  in  fact,  the  judgment 
vs,  recalled  revocatur  ;{c)  and  for  error  in  laiv,  it  is  reversed.{dd)  On  a 
plea  of  release  of  errors, (ee)  or  the  statnte  of  limitations, (^)  found  for  the 
defendant,  the  judgment  is,  that  the  plaintiff  be  barred  of  his  writ  of  error. 
It  has  already  been  shown,  in  what  cases  a  venire  facias  is  grantable  de 
novo.{gg) 

(d)  Ordo   Bom.  Proc.  die  Mart.  19.    Apr.  1698. 

(e)  Ordo  Dom.  Proc.  die  Merc.  24  Feb.  1813 ;  and  see  Ordo  Bom.  Proc.  die  Merc.  8.  Bee. 
1813.  (/)   Ordo  Bom.  Proc.  die  Mart.  12  Jan.  1724. 

{g)   Ordo  Bom.  Proc.  die  Ven.  12  Jul.  1811.     (h)  Ante,  507,  8. 

(i)   Ordo  Bom.  Proc.  die  Sab.  2  Mart.  1727  ;  and  see  2  Cromp.  3  Ed.  373. 

(a)  Append.  Chap.  XLV.  g  119,  123,  131,  133. 

{b)  Yelv.  58.     2  Ld.  Raym.  883.     1  Str.  439.  (c)  2  Bac.  Abr.  230. 

(c?fZ)  Append.  Chap.  XLIV.  §  120,  21,  2  ;  124,  129,  136. 

{ee)   1  Show.  50.     1  Str.  127,  683;   but  see  Ast.  Eut.  399.     1  Str.  382,  semb.  contra. 

If)  2  Str.  1055.     Cas.  temp.  Hard.w.  345,  S.  C.  {(/(/)  Ante,  922,  3. 
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When  tlie  court  of  King's  Bencli  arc  cquiilly  divided  in  opinion  ujxm  a 
writ  of  error,  it  seems  there  can  be  no  rule  for  af!irniin<f  or  reversinjr  the 
judgment,  without  consent;  and  therefore,  in  the  case  of  Hiitrnhy  v.  I'leet- 
wood,[h)  the  court  being  divided  in  opinion,  a  rule  was  made,  with  the 
assent  and  at  tlie  instance  of  the  lessor  of  the  j)laintiff',  to  expedite  the 
determination  of  the  cause  in  the  House  of  Lords  ;  whereby  it  was  ordered, 
that  the  judgment  should  be  :iHirmed,(/)  ]iut  in  the  E.\elie(|uer  chamber, 
it  is  the  i)raetice,  upon  a  division,  to  alTirm  the  judgment,  as  was  done  in 
tiie  case  of  Deiyhtun  v.  GreenriUe ;{k)  And  so  is  the  jiractice  in  the  House 
of  Lords ;  which  depends  on  their  mode  of  putting  the  question  to  reverse 
the  judgment,  a  majority  being  required  to  reverse  it.(/) 

A  judgment,  when  entire,  cannot,  it  is  said,  regularly  be  reversed  in 
part,  and  affirmed  for  the  residue.(?»)[A]  Therefore,  where  A.  brought  an 
action  on  the  case  for  damages  against  B.  for  Avords  spoken  of 
him,  and  *for  causing  him  to  be  indicted,  &c.  and  the  jury  found  [*117l)] 
a  verdict  for  the  plaintiff'  as  to  both,  with  entire  damages,  yet  it 
being  afterwards  holden  that  the  words  were  not  actionable,  the  judgment 
was  reversed  in  toto:{aa)  But  if  part  of  the  Avords  laid  be  not  actionable, 
and  scvci'al  damages  are  given,  it  seems  that  judgment  shall  be  reversed 
in  part  only. (66)  And  where  judgment  is  given  for  the  plaintiff"  in 
debt  on  two  counts,  one  of  which  is  bad,  the  court  may  reverse  it  as  to 
that  count,  and  also  as  to  the  damages  and  costs,  wliich,  being  given 
generally,  apply  to  the  whole  declaration,  and  cannot  be  separated,  and 
affirm  it  as  to  the  other  count. (cc) 

When  there  are  several  dependent  judgments,  and  the  principal  one  is 
reversed,  the  other  cannot  be  supported :  As  if  a  man  recover  in  debt  upon 
a  judgment,  if  the  first  judgment  be  reversed,  the  second  falls  to  the 

(/()   1  Str.  379;  and  see  1  Salk.  17. 

(t)  Lil.  Ent.  524.  By  the  statute  14  Edw.  III.  slat.  1,  c.  5,  it  is  provided,  '-Ibat  whereas 
causes  have  been  delayed  for  diffieultj'  and  division  in  opinions ;  therefore,  to  remedy  the 
delays  occasioned  thercliy,  there  shall  in  every  parliament  be  chosen  a  prelate,  two  earls, 
and  two  barons,  who  by  good  advice  of  others,  are  to  give  judgment;  or  if  they  cannot 
determine  it,  that  then  tlie  record  shall  be  l)ronght  into  parliament,  who  shall  make  a  final 
Record:  and  the  judges  before  whom  the  cause  is  depending  shall  proceed  to  give  judgment, 
pursuant  to  their  directions.  But  there  appear  to  be  no  footsteps  for  centuries,  of  any  such 
appointment  of  a  prelate,  two  carls,  and  two  barons ;  and  the  court  of  King's  Bench,  in  the 
above  case,  thought  it  would  be  improper,  on  a  writ  of  error  from  the  Common  Pleas,  to 
adjourn  the  cause  for  difficulty  into  the  Exchequer  chamber,  or  House  of  Lords.    1  Str.  383. 

(k)   1  8how.  3G.     Cruise  on  Fines,  222.  (/)   1  Str.  383. 

(»/i)  2  Bac.  Abr.  227.     1  Ld.  Raym.  255,  6.     2  Ld.  Raym.  825. 

{aa)  2  Bac.  Ab.  228.  (W)   1  Str.  188. 

(ff)  <j  Taunt.  645.     2  Marsh.  304,  308,  9,  S.  C;  and  see  2  Chit.  Rep.  30,  (a). 

[a]  Where  judgment  is  erroneous  in  part,  and  can  be  set  right  without  a  reversal  of  the 
whole,  it  will  be  reversed  for  that  part,  and  remain  good  for  the  rest.  Nehon  v.  Aiidrrus,  2 
Mass.  1G4.  IJroune  v.  Simjjiion,  2  Mass.  441.  O'lovrr  v.  IJcat/i,  3  Mass.  252.  Waile  v.  Gar- 
land, 7  Mass.  453.  W/iidiii/  v.  Cochran,  9  .Mass.  532.  Cummiuyx  v.  Prudrn,  11  Mass.  206. 
Sini/h  V.  Jonscn,  8  Johns.  111.  Bradahaw  v.  Calhujan,  8  Johns.  558.  Thus,  on  a  writ  of 
error,  a  judgment  may  be  reversed  as  to  the  damages,  and  affirmed  as  to  the  cost.".  Cum- 
mings  v.  J'rudrn,  11  Mass.  206.  Welles  v.  Foivlcr,  Kirby,  236.  JJiron  v.  Pcircr,  1  Hoot,  138. 
An  entire  judgment  against  several  defendants,  cannot  be  reversed  as  to  one,  and  aflirnied 
as  to  the  others.  Arnold  v.  Sanford,  14  Johns.  417.  But  where  an  erroneous  jmlgniont  is 
entire,  it  must  be  reversed  in  tolo.  Gat/lord  \.  J'ar/ne,  4  Conn.  190.  On  n  writ  of  error,  a 
judgment  which  is  entire  cannot  be  divided,  and  affirmed  in  part  and  reversed  in  part;  but  if 
bad  in  part,  it  is  bad  in  the  whole.  Scitard  v.  Jarkson,  8  Cow.  40r,,  per  S/irncer,  Srnator. 
Where  principal  and  sureties  are  sued  jointly,  and  the  judgment  is  erroneou.«  as  to  the  .'sure- 
ties, it  must  be  reversed  as  to  all,  although  the  judgment  might  have  been  good  against  the 
principal  if  he  had  been  sued  alone.     Muvford  v.  Overseers,  1  Rand.  313. 
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ground. (r?(?)  But  tlie  reversal  of  the  last  judgment  will  not  affect  the  first : 
As  if  a  judgment  be  given  against  executors  in  an  action  of  debt,  and  after 
a  scire  facias,  judgment  is  given  against  them,  to  have  execution  of  their 
proper  goods,  and  a  writ  of  error  is  brought  upon  both  judgments  ;  in  this 
case,  if  the  first  judgment  be  good,  and  the  last  erroneous,  the  last  judg- 
ment only  shall  be  reversed,  and  the  first  shall  stand. (e) 

So,  if  there  be  several  distinct  and  independent  judgments,  the  reversal 
of  the  one  shall  not  affect  the  other:  As  in  an  action  of  account,  if  judg- 
ment be  given  quod  computet,  and  after  auditors  are  assigned,  and  upon 
the  account  judgment  is  given  against  the  defendant  also,  with  damages 
and  costs,  and  after  a  writ  of  error  is  brought  upon  both  judgments,  and 
thereupon  the  last  judgment  only  is  found  to  be  erroneous  ;  in  this  case, 
the  last  judgment  only  shall  be  reversed,  and  not  the  first  judgment,  but 
that  shall  stand  in  force  ;  for  these  are  two  distinct  and  perfect  judgments, 
the  first  judgment  being  ideo  consideratum  est  quod,  computet  et  defendens 
in  misericordid.[f)  So,  if  the  judgment  consist  of  several  distinct  and 
independent  parts,  it  may  be  reversed  as  to  one  part  only  ;  as  for  costs 
alone,((7)  or  damages  in  scire  facias,{li)  or  for  damages  and  costs  in  a  qui 
tarn  action. (^') 

If  judgment  be  given  against  the  defendant,  and  he  bring  a  writ  of  error, 
upon  which  the  judgment  is  reversed,  the  judgment,  it  is  said,  shall  only 
be  quod  judicium  reversetur ;  for  the  writ  of  error  is  brought  only  to  be 
eased  and  discharged  from  that  judgment.  But  if  judgment  be  given 
against  the  plaintiff,  and  he  bring  a  writ  of  error,  the  judgment  shall  not 
only  be  reversed,  if  erroneous,  but  the  court  shall  also  give  such  judgment 
as  the  court  below  should  have  given  ;  for  the  writ  of  error  is  to  revive  the 
first  cause  of  action,  and  to  recover  what  he  ought  to  have  recovered  by 
the  first  suit,  wherein  an  erroneous  judgment  was  given. (A:)     The  former 

part  of  this  distinction,  however,  does  not  appear  to  be  well 
[  *1180  ]  founded :  for  *in  a  late  case,(a)  where  judgment  has  been  given  in 

the  Common  Pleas  for  the  plaintiffs,  upon  a  special  verdict  in 
assumpsit,  which  was  reversed  upon  a  writ  of  error  in  the  King's  Bench, 
the  defendant  was  holden  to  be  entitled,  in  the  latter  com-t,  not  only  to 
judgment  of  acquittal,  but  also  for  the  costs  of  his  defence  in  the  Common 
Pleas,  being  the  same  judgment  which  the  court  below  ought  to  have  given ; 
the  defendant  in  such  case  being  entitled  to  his  costs,  by  the  statute  23 
Hen.  VIII.  c.  15,  §  1.  But  there  must  be  a  rule  nisi  for  reversing  a 
judgment  given  for  the  plaintiff  in  an  inferior  court,  and  that  it  be  referred 
to  the  master  to  tax  the  plaintiff  in  error  his  costs,  where  the  defendant 
has  not  joined  in  error.(6)  If  judgment  should  be  given  for  the  plaintifi" 
on  one  count  in  a  declaration,  and  a  distinct  judgment  for  the  defendant 
on  another,  and  the  defendant  bring  a  writ  of  error  to  reverse  the  judg- 
ment on  the  first  count,  the  court  of  error  cannot  examine  the  legality  of 
the  judgment  on  the  second  count,  no  error  being  assigned  on  that  part  of 
the  record,  (c) 

(dd)  2  Bac.  Abr.  229. 

(e)  2  Bac.  Abr.  229 ;  and  see  2  Str.  1055.     Cas.  temj).  Hardw.  345,  S.  C. 
(/)  2  Bac.  Abr.  228,  9.  iff)  Lil.  Ent.  233.     1  Str.  188. 

(h)  2  Str.  808.     2  Ld.  Raym.  1532,  S.  C.  (i)  4  Bur.  2018. 

(/c)  2  Bac.  Abr.  tit.  Mror,  M.  2.  1  Salk.  2G2,  401.  4  Mod.  '76,  S.  G.  4  Bur.  2156.  12 
East,  GG9. 

(a)   12  East,  668.  (b)   1  Dowl.  &  Rvl.  183. 

(c)  6  Durnf.  &  Bast,  200. 
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When  a  judgment  afrainst  the  plaintiff  is  reversed  on  a  writ  of  error 
brought  in  the  King's  Dencli,  that  court,  having  the  record  before  tliem, 
may  in  all  cases  give  sucii  judgment  as  the  court  below  should  have  given  ; 
and  if  necessary,  may  award  a  writ  of  in(iuiry  to  assess  the  damages.  And 
so,  when  judgment  is  given  against  the  plaintiff  in  the  King's  Bench  on  a 
special  verdict^  by  whicli  the  damages  are  assessed,  the  Exchequer  chamber, 
or  House  of  Lords  may,  in  case  of  reversal,  give  a  new  and  complete  judg- 
ment, for  the  plaintiff  to  recover  those  damages.(t^)  But  when  the  dam- 
ages are  not  assessed,  as  where  judgment  is  given  on  dcinumr,  the  Ex- 
checjucr  chamber  or  House  of  Lords,  not  having  the  record  before  them, 
but  oidy  a  transcript,  cannot  give  a  new  and  complete  judgment,  but  only 
an  interlocutory  judgment  quod  ri'cujjcret ;  and  the  transcript  being  re- 
mitted, the  court  of  King's  Bench  will  award  a  writ  of  inquiry, (^')  and  give 
final  judgment. (/) 

"When  the  judgment  is  affirmed,  or  the  writ  of  error  nonprossed,  the  de- 
fendant in  error  is  entitled  to  costs  and  da/na(/c8,  by  3  lien.  VIL  c.  10  & 
19  lien.  VII.  c.  20.  By  the  former  of  these  statutes,  reciting  that  writs 
of  error  were  often  brought  for  delay,  it  is  enacted,  that  "  if  any  defend- 
ant or  tenant,  against  whom  judgment  is  given,  or  any  other  that  shall  be 
bound  by  the  said  judgment,  sue,  before  execution  had,(^)  any  writ  of 
error  to  reverse  any  such  judgment,  in  delay  of  execution,  that  then,  if 
the  same  judgment  be  affirmed,  or  the  writ  of  error  be  discontinued  in  de- 
fault of  the  party,  or  the  plaintiff  in  error  be  nonsuited  therein,  the  person 
or  persons  against  whom  the  writ  of  error  is  sued,  shall  recover  his  costs 
and  damages,  for  his  delay  and  wrongful  vexation  in  the  same, 
by  discretion  of  the  jnstice{h)  before  whom  the  writ  of  error  *is  [  *1181  ] 
"sued."  The  latter  of  the  above  statutes  recites  the  former, 
and  that  it  had  not  been  put  in  force,  and  enacts,  that  "  it  shall  be  thence- 
forth duly  put  in  execution."  Upon  these  statutes  it  has  been  holden, 
that  costs  and  damages  are  recoverable  in  error,  for  the  delay  of  execution, 
although  none  were  recoverable  in  the  original  action  :(a)  And  executors 
and  administrators  are  liable  to  costs  in  error,  in  cases  where  they  would 
be  liable  in  the  original  action. (i)  But  these  statutes  are  confined  to  judg- 
ments recovered  by  the  original  plaintiffs  below,  and  affirmed  in  error,  and 
do  not  extend  to  judgments  recovered  by  the  defendants  below  :  Therefore, 
an  avowant  in  replevin  for  rent  in  arrear,  for  whom  judgment  was  given 
below,  which  was  affirmed  on  a  writ  of  error,  is  not  entitled  to  be  allowed 
interest  on  the  sum  recovered  by  the  judgment. (c) 

By  the  13  Car.  II.  stat.  2,.  c.  2,  §  10,  "If  the  judgment  be  affirmed 
after  verdict,  the  plaintiff  shall  pay  to  the  defendant  in  error  his  douhh 
costs:"  which  statute  is  confined  to  cases  where  the  judgment  so  affn-med 
is  for  the  ])laintiff  below ;  and  does  not  apply,  where  the  defendant  below 
obtains  judgment  upon  a  special  verdict. (t/(/)     And  by  the  8  &  9  W.  III. 

(rf)   1  Sftlk.  403.     1  Ld.  Raym.  9,  10.     Carth.  319.     Skin.  514,  S.  C.     1  Bos.  k  Pul.  30. 

(e)  Append.  Chap.  XLIV.  ^  130,  137.  ( /")  Cro.  Jac.  207.     Yelv.  75,  S.  C. 

(g)  fro.  Jac.  C3G.     Gilb.  c'.  P.  275. 

(A)  The  word  jii-xdcf,  in  the  singular  number,  is  here  made  use  of,  instead  of  the  court. 
there  Ininfr  no  court  of  error  consisting  of  only  one  judge.     Doug.  5G1,  u.  5. 

(a)  Dyer,  77.  Cro.  £(u.  G17,  G59.  5  Co.  101,  S.  C.  Cro.  Cur.  145.  1  Str.  262.  2  Str. 
1084  ;  hut  see  Cro.  Car.  425.  1  Lev.  146.  1  Vent.  38,  166.  4  Mod.  245.  Carth.  261,  S.  C. 
sernb.  contra. 

{b)   1  n.  Blac.  566  ;  and  see  2  Str.  977.     Ante,  881. 

(c)   10  East,  2.  (dd)  5  East,  455. 
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c.  11,  §  2,  "if  at  any  time  after  judgment  given  for  the  defendant,  in  any 
action,  plaint  or  suit,  in  any  coui't  of  record,  the  plaintiff  or  demandant 
shall  sue  any  writ  or  writs  of  error,  to  annul  the  said  judgment,  and  the 
said  judgment  shall  be  afterwards  affirmed,  the  writ  of  error  discontinued, 
or  the  plaintiff  be  nonsuit  therein,  the  defendant  in  error  shall  have  judg- 
ment to  recover  his  costs,  against  the  plaintiff  or  demandant,  and  have 
execution  for  the  same,  by  cajnas  ad  satisfaciendum,  fieri  facias,  or 
elegit."{e)  This  statute,  however,  only  relates  to  judgments  given  on  de- 
murrer for  defendants  below,  to  whom  remedy  was  intended  to  be  given 
for  their  costs,  both  below  and  above,  on  affirmance  of  such  judgments, 
which  they  had  not  before.  (/)  And  none  of  the  before-mentioned  statutes 
give  costs  in  error,  upon  the  reversal  of  a  judgment :((/)  therefore,  when  a 
judgment  is  reversed,  each  party  must  pay  his  own  costs :  and  accordingly 
where  the  plaintiff  in  case  recovered  a  verdict  at  the  trial,  and  had  judg- 
ment in  the  Common  Pleas,  and  upon  a  bill  of  exceptions  returned  into 
the  King's  Bench,  judgment  was  reversed,  and  the  plaintiff  took  nothing  by 
his  writ,  it  was  holden  that  the  defendant  could  not  have  costs. (7t)  A  judg- 
ment for  the  plaintiff  was  reversed  on  a  writ  of  error  in  fact,  brought  by 
the  defendant :  and  the  court  held,  that  the  plaintiff  in  error  was  entitled 
to  his  costs  of  the  defence  of  the  original  action,  though  not  to  the  costs 

in  error,  (z) 
[  *1182  ]      *0n  a  writ  of  error  returnable  in  the  King's  Bench,  that  court, 

on  motion,  will,  after  affirmance,  or  noiipros  for  not  assigning 
errors,  order  the  master  to  coxw^wie  interest  on  the  sum  recovered,  by  way 
of  damages,  from  the  day  of  signing  final  judgment  below,  down  to  the  time 
of  affirmance  or  nonpros,  and  that  the  same  be  added  to  the  costs  taxed  for 
the  plaintiff  in  the  original  action. («)  In  the  Exchequer  chamber,  though 
the  court,  it  seems,  are  bound  to  allow  double  costs  to  the  defendant  in  error, 
on  the  affirmance  of  a  judgment  after  verdict  in  the  King's  Bench,  yet  it  is 
entirely  a  matter  in  their  discretion,  whether  or  not  interest  shall  be  allowed 
on  such  affirmance  :(5)  And  the  course  is  said  to  be,  for  the  officer  to  settle 
the  costs,  unless  any  particular  direction  be  given  by  the  court ;  and  in  taxing 
them,  he  allows  double  the  money  out  of  pocket,  or  thereabouts,  but  adds  no 
interest  as  a  matter  of  course,  (c)  Interest,  however,  has  been  allowed  in  the 
Exchequer  chamber,  on  the  affirmance  of  a  judgment  in  assumpsit,  for  the 
balance  of  a  merchant's  account,  and  for  interest  on  that  balance.((^)  So,  it 
has  been  allowed,  on  a  letter  promising  payment  of  an  admitted  balance,  by 
a  bill  at  two  months. (ee)  And  though  interest  is  not  allowed  upon  the  affirm- 
ance of  a  judgment  for  money  lent  merely,  yet  it  is  recoverable  upon  the 
affirmance  of  a  judgment  for  the  balance  of  an  account  for  money  lent,  and 
for  interest  upon  advances,  where  the  plaintiffs,  as  bankers,  have  been  in  the 
habit  of  charging  it.(^)  In  such  case,  however,  the  affidavit  must  state,  that 
it  was  the  custom  of  the  bankers  to  charge  interest  on  their  advances,  and 
at  what  rate.(^^)    So,  on  a  judgment  recovered  against  bankers,  for  a  balance 

(e)  And  see  the  statute  8  &  9  W.  III.  c.  27,  §  3.     2  H.  Blac.  287. 

(/)   10  East,  5.  {g)   1  Str.  617;  and  see  5  East,  49.     ■ 

(h)  5  East,  49.  (/)  Per  Cur.  H.  40.     Geo.  III.  K.  B. 

(a)  Doug.  752,  n.  3  ;  and  see  2  Str.  931.     2  Bur.  1096,  7.     1  Blac.  Rep.  267,  8,  S.  C.     2 
Durnf.  &  East,  79.     1  Maule  &  Sel.  171,  173.  {b)  2  H.  Blac.  284. 

(c)   2  Bur.  1096 ;  and  see  2  H.  Blac.  284. 

\d)  4  Taunt.  298;  and  see  3  Price,  251.     7  Taunt.  245,  S.  C.  {ee)  5  Taunt.  758. 

{/)  4  Taunt.  346.  {gg)  8  Price,  516. 
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due  from  tliom,  on  account  of  money  deposited  in  tlieir  bank  by  a  customer, 
the  coiu't,  on  a(rn-mance,  ordered  interest  to  be  adiled  to  the  damages,  on 
proof  that  it  was  tlie  usuafjo  of  the  bank  to  aHow  it.[/i/i)  Interest  is  allowed 
on  affirming  a  judgment,  in  an  action  on  a  bill  of  exchange  or  promissory 
note  :(u)  And  it  has  been  allowed,  in  an  action  for  not  giving  a  bill  of  ex- 
change in  payment  for  goods  sold,  from  the  time  when  the  bill,  if  given, 
would  have  become  due  ;(//)  or  for  not  discounting  bills,  delivered  to  the 
defendant  for  that  purpose,  but  converting  them  to  his  own  usc.(^)  l>o,  it 
has  been  allowed,  in  an  action  on  a  promise  to  give  a  bond  or  mortgage, 
which  Avould  have  carried  interest  :{l)  or  to  make  good  to  the  acceptor  of 
a  bill,  so  much  money  as  the  dividends  of  a  bankrupt's  estate  should  fall 
short  of  the  amount  of  the  bill. (771)  And,  in  an  action  of  covenant  for 
nonpayment  of  purchase-money,  interest  was  allowed  on  the  whole 
sum  recovered,  although  such  *moncy  was  payable  by  instal-  [  *1183  ] 
ments,  and  there  was  an  express  engagement  betAveen  the  parties, 
that  interest  should  be  payable  on  the  first  instalment  only.(rt) 

In  trover  for  bills  of  exchange,  the  court  of  Exchequer  chamber  allowed 
interest  from  the  time  of  the  first  judgment,  upon  all  such  bills  as  had  been 
received  before  the  judgment,  and  upon  all  such  as  were  received  after- 
wards, from  the  receipt  of  them. (^))  And  interest  Avas  allowed  in  one  case, 
on  the  affirmance  in  error  of  a  judgment  for  the  proceeds  of  stock,  fraudu- 
lently sold  out  by  a  person  holding  a  power  of  attorney  to  sell  ;(c)  and  in 
another,  on  the  affirmance  of  a  judgment,  in  an  action  on  an  attorney's 
undertaking  to  pay  the  debt  and  taxed  costs,  on  or  before  a  day  certain. ((?) 
But  it  seems  to  be  now  the  practice  of  the  Exchequer  chamber  to  give  in- 
terest only  in  cases  Avhcrc  it  Avas  recoverable  below  ;{e)  unless  it  be  dis- 
tinctly proved  or  admitted,  that  the  Avrit  of  error  was  brought  for  delay :(/') 
and  tlierefore,  though  they  once  alloAved  interest  in  an  action  of  tort,((/)  and 
on  an  attorney's  bill,(/i)  yet  these  decisions  Avere  afterwards  disapproved  of, 
and  interest  has  been  refused  in  the  latter  action :(«')  And  it  is  said  to  be 
contrary  to  the  practice  of  the  court,  to  give  interest  in  an  action  for  mere 
unliquidated  damagcs.(/r^)  So,  if  judgment  be  entered  generally  upon  a 
declaration  in  assiun2)Si't  or  cove7iant,[U)  and  some  0^  the  counts  or  breaches 
are  for  unlicpiidated  damages,  no  interest  can  be  alloAved  on  aflirmancc  of 
the  judgment  :(77i7«)  And  it  is  not,  it  seems,  alloAved  on  a  count  in  assinnp- 
sit,  for  not  accounting  for  goods  deli^'crcd  to  be  sold  on  commission. (77;77j) 
So,  interest  Avas  refused  on  the  affirmance  of  a  judgment  in  Jamaica^  in  an 
action  for  the  price  of  goods  sold  and  delivered,  and  interest  thereon,  and 
on  an  account  stated,  and  for  interest  on  the  balance  ;  although  it  Avas 
sworn,  that  the  inhabitants  of  Jamaica  were  ahvays  in  the  habit  of  charg- 

{hh)  2  Moore,  206.  8  Taunt.  250.  5  Price.  53G,  S.  C. ;  and  see  8  Price,  516,  17.  9  Price, 
440,41. 

(/(•)  2  Camp.  428,  «.;  and  sec  id.  472,  480.     13  E.ist,  98.     3  Taunt.  157.     4  Taunt.  208. 

(/•)  5  Taunt.  7,-)8.  (l)  4  Taunt.  876.  (»•)  Id.  250. 

(a)  2  .Aloorc,  195.  8  Taunt.  245,  S.  C. ;  but  see  2  Barn.  &  Cre3.  348.  8  Dowl.  k  Ryl. 
613,  S.  C. 

(A)  2  Now  Rep.  C.  P.  205.     5  Taunt.  758,  9.  (c)  6  Taunt.  117.  (d)  Id.  346. 

{e)  2  Campb.  428,  n.;  and  see  id.  472,  480.  13  East,  98.  3  Taunt.  157.  4  Taunt.  298. 
9  Price,  440,  41.  ( /")  3  Taunt.  51. 

(//)   2  II.  Blac.  267.  (h)   Id.  284. 

(1)   2  Bos.  &  Pul.  219. 

(kk)  2  New  Rep.  C.  P.  360;  and  see  1  Campb.  518.     2  Campb.  428,  h. 

(//)  6  Taunt.  S.iO.     2  .Marsh.  230,  S.  C.  (""")  5  Taunt.  28.. 
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ing  interest  on  tlicir  balances,  and  that  it  vras  a  component  part  of  tlie  sum 
recovered  in  the  court  below  :(w)  And  interest  is  not  allowed,  on  the  affirm- 
ance of  a  judgment  on  a  recognizance  of  bail,  in  the  King's  Bench  ;(o)  nor 
in  an  action  on  a  refUvin  bond  ;(p)  nor  on  an  indemnity  bond,  for  dam- 
ao-es  assessed  on  a  suggestion  of  breaches,  under  the  stat.  8  &  9  W.  III. 
c.  11,  §  8.(^)     So,  in  debt  on  recognizance  against  bail  in  error  in  the 

Exchequer  chamber,  the  bail  are  not  liable  to  pay  interest  between 
[  *1184  ]  the  *time  of  the  original  judgment  and  affirmance ;  though  they 

are  liable  for  interest  after  affirmance. («)[a] 
In  the  Exchequer  chamber,  it  is  necessary  to  give  a  previous  notice  of 
moving  for  interest,  on  the  affirmance  of  a  judgment  •,{h)  and  on  an  affi- 
davit of  the  service  of  such  notice,(c)  and  of  the  nature  of  the  cause  of 
action,(c?)  where  it  docs  not  otherwise  appear  to  the  court,  they  will  grant 
the  rule.  And,  in  a  case  which  requires  it,  interest  is  allowable  on  a  judg- 
ment of  nonjyros,  as  well  as  on  a  judgment  of  affirmance. (e)  But  an  affi- 
davit of  the  cause  of  action  is  said  to  be  not  absolutely  necessary,  on  moving 
for  interest  on  the  affirmance  of  a  judgment  in  the  Exchequer  Chamber.(/j 
And  the  court  will  not,  in  the  ordinary  exercise  of  its  discretion,  give  in- 
terest upon  facts  stated  to  them  by  affidavit :  because  the  other  party  can 
have  no  opportunity  of  contradicting  them  :((/)  but  where  interest  is  given, 
the  debt  must  appear  on  the  face  of  the  record,  to  be  one  which  carries 
interest.((/)  Formerly,  the  rule  to  compute  interest  on  the  sum  recovered 
by  the  judgment,  was  only  a  rule  to  show  cause,  in  the  King's  Bench,(A) 
as  well  as  in  the  Exchequer  Chamber  :{i)  But  now  the  rule,  in  both  courts, 
is  absolute  in  the  first  instance. (Z:)  When  interest  is  allowed,  it  was  for- 
merly calculated  at  the  rate  oifour  pounds  per  cent,  i^er  annum  :{J)  but  it 
was  afterwards  raised  to  five  pounds  j:»(?r  cent.{m)  And,  in  an  action  against 
bankers,  for  money  deposited  in  their  bank,  an  order  was  made  for  in- 
terest, after  the  same  rate  only  at  which  it  was  the  usage  of  the  bank  to 
allow  it  to  their  customers. (w?ij  On  a  contract  to  replace  stock,  and  pay 
dividends  in  the  mean  time,  interest  is  given,  and  not  further  dividendsy 
on  the  affirmance  of  the  judgment.(oo)  And  where  the  judgment  is  for  prin- 
cipal and  interest  on  a  bill  of  exchange,  or  promissory  note,  &c.,  the  prac- 
tice is,  for  the  officer  of  the  court  to  sever  that  part  of  the  judgment  which 
was  for  interest  from  the  principal,  by  reference  to  the  instrument  stated 

(?i)  1  Taunt.  244.     3  Price,  250,  S.  C;  and  see  1  Stark.  Ni.  Pri.  219. 

(0)  4  Taunt.  722.     6  Price,  338  ;  and  see  8  Price,  582. 

(p)  4  Taunt.  30.  (q)  5  Taunt.  656. 

(a)  4  Bur.  2127.     2  Durnf.  &  East,  58. 

(b)  3  Price,  253.     Append.  Chap.  XLIV.  &  125. 

(c)  Append.  Chap.  XLIV.  |  126.  (<7)  M'Clel.  366. 
(e)   1  Bos.  &  Pul.  29.                                                          (f)   2  Price,  7. 

{g)  7  Taunt.  244.     3  Price,  250,  S.  C.  {h)  Doug.  752,  n.  3. 

(i)  2  H.  Blac.  284. 

{k)  Append.  Chap.  XLIV.  2  127 ;  but  see  1  Doivl.  &  Ryl.  183.     Ante,  1182. 

(1)  2  H.  Blac.  287.  (m)   1  Bos.  &  PuL  30.     Ante,  874. 
(nn)  2  Moore,  206.     8  Taunt.  250.     5  Price,  536,  S.  C.     Ante,  1182. 

(oo)  7  Taunt.  14. 

[a]  In  Pennsylvania,  where  a  judgment  is  affirmed  upon  a  writ  of  error,  interest  will  be 
included  in  the  execution  fr&m  the  date  of  the  original  judgment.  RespubUca  v.  Nicholson, 
2  Dall.  256.  Where  a  judgment  of  the  court  of  errors  affirming  a  judgment  of  the  Supreme 
Court  of  New  York,  is  affirmed  by  the  Supreme  Court  of  the  United  States  on  a  writ  of  error 
from  that  court,  interest  on  the  judgment  is  allowed  only  to  the  time  of  rendering  the  last 
judgment  of  affirmance.     Iloijt  v.  Gclston,  15  Johns.  221.    ' 
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on  tlic  record  by  wliich  it  became  due,  and  to  compute  interest  on  the  prin- 
cipal ou\y.(  p) 

In  the  court  lioldon  before  tlie  Lord  CbanccDor,  and  treasurer  and  ju<l;:e.'', 
(under  the  31  Edw.  111.  stat.  1,  c.  1-,)  for  examinin;;  erroniMJus  jud;rnu'iit8 
in  the  Exchequer,  the  practice  is  to  give  interest,  from  the  day  of  signing 
judgment,  to  the  day  of  affirming  it  there  ;  computed  according  to  the  cur- 
rent, not  according  to  tlie  strictly  legal  rate  of  interest. («/)  In  the  ilouse 
of  Lords,  they  give  large  or  small  costs  in  their  diseretion, 
*according  to  the  nature  of  the  case,  and  the  reasonal)leness  or[*118o] 
unreasonableness  of  litigating  thejudgmentof  the  court  lielow  -.{tKi) 
But  it  is  not  usual  to  give  more  than  one  hundred  and  /I'V//  pounds  costs, 
on  the  affirmance  of  a  judgment.  And,  in  order  to  mitigate  costs,  tht-  jdain- 
tifF  will  sometiuies  withdraw  his  errors.  But  the  court  of  King's  Bench 
would  not  refer  it  to  the  n\aster,  to  tax  the  plaintift'  his  costs  in  error  in 
parliament,  on  a  judgment  affirmed  on  error  in  the  House  of  Lords  without 
awarding  costs,  and  remitted  to  the  King's  Jkiieh,  to  the  cud  tliat  sucli 
proceedings  might  be  had  thereon,  as  if  no  such  writ  of  error  had  been 
brouglit.(6) 


After  affirmance,  or  nonj^ros  for  not  assigning  errors,  the  defendant  in 
error  having  taxed  his  costs,  which  may  be  done  in  four  days  exclusive 
after  affirmance  in  the  Exche<[uer  chambcr,((')  may  take  out  execution  for 
the  sum  recovered  in  the  original  action,  as  well  as  the  damages  and  costs 
in  error,  or  for  these  alone,  hy  fieri  f\icias,{d)  against  the  goods  and  chat- 
tels of  the  plaintiff  in  error;  by  I'ler/it,  against  his  goods,  and  a  moiety  of 
his  lands;  or  by  capias  ad  8ati.'<f((cic)idHni,(c)  against  his  person. 

But  when  the  judgment  is  affirmed  in  the  Exehequer  chamber,!/')  or 
Ilouse  of  Lords,((/)  to  which  a  transcript  of  the  record  only  is  removed  by 
the  writ  of  error,  it  is  necessary  that  the  transcript  should  be  remitted  to 
the  court  of  King's  Bench,  before  the  execution  is  issued,  or  at  least  before 
it  is  returnable. (A)  And  when  a  writ  of  error  determines  in  the  Exche((uer 
chamber,  by  abatement  or  discontinuance,  the  judgment  is  not  again  in  the 
King's  Bench,  till  there  be  a  remittitur  entered;  for  without  a  remittitur, 
it  cannot  appear  to  that  court,  but  that  the  writ  of  error  is  still  pending  in 
the  Exchequer  chamber ;(«)  and  therefore  in  such  case,  it  is  usual  for  the 
party  succeeding  in  the  original  action  to  move  the  court,  on  an  affidavit 
of  the  fact,  for  leave  to  enter  a  remittitur,  and  take  out  execution. (A")  So, 
if  the  plaintiff  recover  a  judgment  against  two  defendants  in  the  King's 
Bench,  and  one  of  them  bring  a  writ  of  error  in  the  Exche«iuer  ehand»er, 
the  plaintiff  cannot  charge  the  other  defendant  in  execution,  till  the  reeord 
be  remitted;  notwithstanding  the  writ  of  error  might  have  been  <iuashe<l 
immediately,  because  not  brought  by  both  the  defendants.    And  though  a 


t.: 


[p)  5  Taunt.  758.  [q)  2  Bur.  109G.     1  Blac.  Hop.  207,  S.  (". 

{aa)  2  Bur.  1007.     1  Blac.  Rep.  2C8,  S.  C. 
h)  1  Maiile  k  Scl.  249. 
(c)   Imp.  K.  B.  10  Ed.  7.39.     2  Sel.  Pr.  2  Ed.  392. 
id)  Append.  Chap.  XLIV.  g  138,  &c. 

(e)  Id.  I  14G.  (/■)  Palm.  ISr..  7. 

\g)  Cowp.  843.  (h)  Append.  Cliftp.  XLIV.  \  128,  134,  5. 

(i)   1  Salk.  261,  319.     1  Ld.  Ravm.  244,  S.  C. 

\k)   1  Salk.  2G3.     1  Cronip.  3  Ed.  3(32.    And  for  the  form  of  a  rule  for  execution,  on  non- 
prouing  a  writ  of  error,  in  the  E.\chequer  of  Pleas,  see  Append.  Chap.  XLIV.  {  118. 
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■writ  of  error  abate  hj  the  death  of  the  pU\intifif  In  error,  before  it  is  re- 
turned and  certified,  yet  execution  cannot  afterwards  be  issued  on  the 
jiul;'-ment,  ivithout  leave  of  the  court:  and  the  court,  having  set  aside  the 
execution  on  this  ground,  refused  to  give  the  plaintiff  in  the  action  leave 
to  issue  a  testatum  fieri  facias,  tested  in  the  preceding  term,  on 
[  *1186  ]  *the  retm'n  day  of  the  original  fieri  facias  which  was  after  the 
allowance  and  service  of  the  writ  of  error.(a)  On  a  WTit  of  error 
from  the  King's  Bench  to  the  Exchequer  chamber,(65)  or  House  of  Lords,(c(?) 
after  the  proceedings  are  remitted  into  the  King's  Bench,  they  are  entered 
at  the  foot  of  the  original  roll  in  that  court ;  and  if  a  writ  of  error  be  first 
brought  in  the  Exchequer  chamber,  and  afterwards  in  the  House  of  Lords, 
the  proceedings  in  both  courts  are  entered,  after  a  remittitur,  on  the  same 
roll. 

The  writ  of  execution  being  founded  on  the  record,  must  issue  out  of  the 
court  of  King's  Bench,  where  the  record  is  ;{dd)  and  that,  as  well  where 
the  judgment  is  aflSrmed  on  a  writ  of  error  coram  nobis,  or  from  the  Com- 
mon Pleas  or  an  inferior  court,  returnable  in  the  King's  Bench.(ee)  as 
where  it  is  affirmed  in  the  Exchequer  chamber,(/)  or  House  of  Lords. (^) 
But  there  was  formerly  an  exception  to  this  rule,  when  a  writ  of  error  lay 
from  the  King's  Bench  in  Ireland  to  the  King's  Bench  in  England ;  it 
being  holden  that  a  capias  did  not  lie  here,  for  costs  given  upon  affirmance 
of  a  judgment  in  Ireland:  But  the  method  was,  to  issue  a  writ,  recit- 
ino-  all  the  proceedings  here,  directed  to  the  chief-justice  of  the  King's 
Bench  in  Ireland,  requiring  him  to  issue  process  of  execution ;  and  by  this 
mandatory  writ,  the  cause  was  restored  to  that  court. (7i)  The  writ  of  exe- 
cution should  be  directed  to  the  sheriff  of  the  county  where  the  venue  was 
laid  in  the  original  action ;  and  if  it  issue  into  another  county,  should  be 
made  a  testatum :  and  it  must  be  returnable  according  to  the  nature  of  the 
former  proceedings ;  if  by  bill,  on  a  day  certain  at  Westminster,  or  if  by 
original,  on  a  general  return  day,  ubicunque,  &c. 

if  judgment  be  reversed,  the  party  shall  be  restored  to  all  that  he  has 
lost  by  occasion  of  the  judgment  ;(i)  and  a  writ  of  restitution  shall  be 
awarded.(A;)  When  the  plaintiff'  has  execution,  and  the  money  is  levied 
and  paid,  and  the  judgment  is  afterwards  reversed,  there,  because  it  ap- 
pears on  the  record  that  the  money  is  paid,  the  party,  we  have  seen,(?) 
shall  have  restitution  without  a  scire  facias  ;  for  there  is  a  certainty  of  what 
was  lost ;  otherwise  where  it  w^as  levied,  but  not  paid ;  for  there  must  then 
be  a  scire  facias,  suggesting  the  matter  of  fact,  viz.  the  sum  levied,(w^)  &c. 

If  a  man  recover  damages,  and  have  execution  hy  fieri  facias,  and  upon 
the  fieri  facias  the  sheriff"  sell  to  a  stranger  a  term  for  years,  and  after  the 
judgment  is  reversed,  the  party  shall  be  restored  only  to  the  money  for 
which  the  term  was  sold,  and  not  to  the  term  itself;  because  the  sheriff  has 

(a)  7  East,  296.     Ante,  996.  (bb)  Append.  Chap.  XLIV.  |  128. 

(cc)  Id.  §  134. 

{dd)  Ante,  994,  5.     I  Ld.  Raym.  427.     1  Salk.  321,  S.  C. 
(ee)  Cowp.  843 ;  but  see  4  Dowl.  &  Ryl.  153. 

(/)  Palm.  186,  7.  (ff)  C^wp.  843. 

(/()   1  Ld.  Raym.  427.     1  Salk.  321,  S.  C. 
(i)  Cro.  Jac.  698. 

(k)  Append.  Chap.  XLIV.  |  149,  50;  and  see  Append.  Chap.  XLTL  §  125. 
{I))  Ante,  1033. 

(m)  2  Salk.  588.  Append.  Chap.  XLIV.  §  147.  8.  Lil.  Ent.  641,  650;  and  see  2  Wms. 
Saund.  5  Ed.  101,  z. 
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sold  it  by  comraancl  of  the  writ  oi  fieri  facias.{n)  But  if  a  man 
"^recover  (l;una;^cs  in  a  writ  of  covenant  against  B.  and  have  an  [*1187J 
eley'd  of  his  chattels  and  a  moiety  of  his  lands,  and  the  sherift' 
upon  tliis  writ  deliver  a  lease  for  years,  of  the  value  of  50^  to  him  that 
recovered,  j^er  rationahih  pretium  et  extentum,  Itabendutn  as  his  own  term, 
in  full  satisfaction  of  50/.  part  of  the  sum  recovered,  and  after  B.  reverse 
the  judgment  he  shall  he  restored  to  the  same  tenn,  and  not  to  the  value; 
fur  though  the  sheriff  might  have  Hold  the  term  upon  this  writ,  yet  here  is 
no  sale  to  a  stranger,  Init  a  delivery  of  the  term  to  the  party  that  recovere<l 
by  way  of  extent,  without  any  sale,  and  therefore  the  owner  shall  be  re- 
stored, (rt)  And,  for  the  same  reason,  if  personal  goods  were  delivered  to 
the  party,  7'<?r  rationahih  prctiiim  et  extentum,  uj)on  the  reversal  of  the 
judgment,  the  owner  shall  be  restored  to  the  goods  themselves.(/>) 


It  may  here  be  proper  to  say  a  few  words  of  the  writ  of  false  jud(jment,{e) 
on  account  of  the  affinity  it  bears  to  a  writ  of  error. 

The  writ  of  fahc  judjment  is  an  orie/inal  writ,  issuing  out  of  Chancery  ; 
and  lies,  where  an  erroneous  judgment  is  given  in  a  court  not  of  record,  in 
which  the  suitors  are  judges  ;((/)  This  writ  may  be  sued  by  any  one  against 
whom  judgment  is  given,  his  heir,  executor  or  administrator  ;  or  by  any  one 
who  has  sustained  damage,  though  the  other  defendants  do  not  join,  as 
they  ought  to  do  in  error  •,{e)  And  if  the  writ  be  brought  upon  a  judgment 
in  the  sheriff's  court,  it  is  in  nature  of  a  recordari ;[  f)  or,  if  upon  a  ju<lg- 
ment  in  another  court,  not  of  rccoril,  it  is  in  nature  of  an  accedas  ad  cu- 
ria)n.[(j)  If  there  be  no  suitors,  by  whom  the  plaint  may  be  certified,  there 
shall  not  be  a  writ  of  false  judgment :  as  in  a  copyhold  court,  in  which, 
upon  an  erroneous  proceeding,  the  copyholder  must  sue  to  the  lord  by 
pet ition .(r/)  And  it  it  does  not  lie  from  a  court  of  requests,  to  a  superior 
court  at  Westminster :  Therefore,  where  such  writ  was  brought  from  the 
South  wark  court  of  requests,  to  the  coiirt  of  Conmion  Pleas,  they  directed 
it  to  bo  sent  back  by  writ  of  procedendo  ;  as  the  judgment  in  the  court 
below  Avas  directed  by  statute  to  be  given  "  according  to  equity  and  good 
conscience,"  and  not  according  to  the  usual  course  of  ])rocceding  at  com- 
mon law.(/t) 

A  writ  of  false  judgment  is  made  out  by  the  cursitor ;  and  ought  to  be 
served  in  court ;  or  if  the  lord  refuse  to  hold  his  court,  a  distrint/as  tenerc 
curiam  goes  against  him  ;(/)  and  it  is  a  8uperseden!<  of  execution  at  common 
law,  from  the  time  of  the  service.(/c)  The  sheriff  is  not  bound  to  ])ay  atten- 
tion to  this  writ,  without  bv'ing  paid  for  the  return  of  it.(/)  And 
by  the  *statute  33  Geo.  III.  c.  G8,  §  3,  "no  execution  shall  be  [  *n^s  1 
stayed  upon  or  by  any  writ  of  faL?e  judgment,  for  the  reversing 
of  any  judgment  given  in  any  county  court  in  Wales,  unless  the  person  ur 


i: 


fn)  2  Rftc.  Abr.  231. 

(a)  2  Hac.  Ahr.  232.     Cro.  Jac.  210.     1  Maulo  k  Sel.  425.     Ante,  1033. 
(/>)   1  Kol.  Ahr.  778.     2  B.ic.  Abr.  232. 
{c}  Append.  Chap.  XLIV.  §  151.     Chnp.  XLV.  |  101. 
(d)  F.  X.  B.  18.  (r)  Moore.  8j4. 

</)  Append.  Chap.  XLIV.  §  LM.  (ff)  F.  X.  H.  18.     Co.  Lit.  «0.  n. 

(A)  9  .Moore,  Ct'J.     2  Bing.  344.  S.  C:  t\nd  sec  10  Moore.  32.     /(/.  171.     2  Ding.  463. 
8.  C. 

(i;  6  Uen.  VIL  IG,  a.  (k)  Id.  15,  b.  (/)  Barnes,  199. 
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persons  who  shall  prosecute  the  said  writ,  be  first  bound  unto  the  party  or 
parties  for  whom  the  said  judgment  shall  have  been  given,  in  a  recognizance 
Avith  two  sufficient  sureties,  such  as  the  sheriff  in  the  said  court  shall  approve 
and  allow,  in  the  sum  of  101.  (except  where  the  sum  adjudged  for  costs 
and  damages  shall  exceed  the  sum  of  10/.,  and  in  such  case  in  double  the 
sum  so  adjudged,)  to  prosecute  the  said  writ  with  effect,  and  also  to  pay 
and  satisfy,  if  the  said  judgment  be  affirmed,  or  the  said  writ  abated  or 
nonprossed,  all  and  singular  the  damages  and  costs  adjudged,  and  also  the 
costs  and  damages  awarded  for  the  delay  of  execution."  Also,  by  tEe 
statute  34  Geo.  III.  c.  58,  §  1,  "  no  execution  shall  be  stayed  or  delayed, 
upon  or  by  any  writ  of  false  judgment,  or  supersedeas  thereon,  for  the 
reversing  of  any  judgment  in  any  inferior  court,  within  the  county  palatine 
of  Lancaster,  where  the  debt  or  damages  are  under  ten  pounds,  unless  the 
person  or  persons  in  whose  name  or  names  such  writ  of  false  judgment  shall 
be  brought,  with  ttvo  sufficient  sureties,  such  as  the  court  wherein  the  judg- 
ment is  given  shall  allow  of,  shall  first  be  bound  unto  the  party  for  whom 
such  judgment  is  given,  by  recognizance  to  be  acknowledged  in  the  same 
court,  in  double  the  sum  adjudged  to  be  recovered  by  the  former  judgment, 
TO  prosecute  the  said  writ  of  false  judgment  with  effect ;  and  also  to  satisfy 
and  pay  (if  the  said  judgment  be  affirmed,  or  the  writ  of  false  judgment  be 
not  proceeded  in,)  all  and  singular  the  debt,  damages  and  costs  adjudged, 
and  all  costs  and  damages  to  be  awarded  for  the  delaying  of  the  execu- 
tion."(a) 

Upon  the  return  of  the  writ,(5)  when  the  whole  proceedings  are  certified, 
and  not  before,  the  plaintiff  shall  assign  his  errors  -.{a)  And  if  the  defend- 
ant have  day  given  by  the  roll,  the  plaintiff  may  assign  errors,  (cZ)  with  a 
scire  faeias  against  him.(e)  To  compel  a  joinder  in  error,  the  plaintiff  may 
have  a  scire  facias  ad  audiendum  err  ores  ;(/)  or  he  may  serve  a  rule,  as 
on  a  writ  of  error  :((/f)  And,  upon  two  scire  facias' s  ad  audiendum  err  ores 
awarded,  and  7iihils  returned,  or  scire  feci  and  default  made,  the  judgment 
shall  be  reversed. (^) 

When  the  parties  are  once  in  court,  the  subsequent  proceedings  in  false 
judgment  are  the  same  as  in  error  :(f/)  And  if  a  writ  of  false  judgment 
abate,  or  the  plaintiff  therein  be  nonsuited,  the  defendant  shall  have  a  scire 
facias  quare  executionem  non.(h)  On  a  writ  of  false  judgment,  no  costs 
are  in  general  recoverable ;  and  it  is  therefore  but  seldom  advisable  to  have 
recourse  to  this  remedy. 

(a)  These  provisions  seem  to  have  been  taken  from  the  stati\te  19  Geo.  III.  c.  70.  A7ite, 
1149,  50.     Zd.  (d). 

(h)  Append.  Chap.  XLIV.  ?  153,  4;  158. 

(c)  For  the  forms  of  an  assignment  of  false  judg-ment.  and  joinder,  see  Append.  Chap. 
XLIV.  I  156,  1 ;   159.  (d)  F.  N.  B.  18. 

(«)  2  Cromp.  3  Ed.  389.  (/)  F.  N.  B.  18.     Anic,  1172. 

{(j)  2  Cramp.  3  Ed.  389.     Append.  Chap.  XLIV.  |  155.  (A)  F.  N.  B.  18. 
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♦CHAPTER    XLV. 

Oftltc  Action  o/Ejectment.[a] 

In  tlic  present  elinpter,  it  is  intended  to  take  a  ])ractical  view  of  the 
action  of  eject )n('nt,{<()  which  will  be  treated  of  under  the  following;  heads  : 
First,  the  general  nature  and  object  of  the  action :  Secondly,  by  and 
against  whom  it  may  be  brought :  Thirdly,  for  what  things  an  ejectment 
will  lie,  and  how  they  should  be  described :  Fourthly,  the  title  necessary 
to  support  it,  and  herein  of  the  legal  estate,  and  right  of  entry:  Fifthly, 
within  what  time  an  ejectment  must  be  brought :  Sixthly,  the  remedy  by 
entry,  without  suit:  and  in  what  cases  an  actual  entry,  and  demand  of  rent 
was  formerly  necessary,  and  must  now  be  made ;  Seventhly,  the  ancient 
mode  of  proceeding  in  ejectment,  and  in  what  cases  it  is  still  necessary ; 
with  the  method  of  proceeding  in  the  case  of  a  vacant  possession  :  Eighthly, 
the  present  mode  of  proceeding  against  the  casual  ejector,  to  judgment  by 
default  and  execution,  where  the  tenant  or  his  landlord  does  not  appear : 
Ninthly,  the  appearance  of  the  tenant,  or  his  landlord,  and  subsequent 
proceedings  thereon,  to  trial,  final  judgment  and  execution :  And  lastly, 
the  mode  of  reviving  the  judgment  by  scire  facias,  or  of  reversing  it  by 
writ  of  error. 

The  action  of  ejectment  is  a  mixed  action,  by  which  a  lessee  for  years, 
when  ousted  of  his  possession,  may  recover  his  terra  and  damages  :(/>)  It  is 
real  in  respect  of  the  lands,  but  personal  in  respect  of  the  damages. (f) 
This  form  of  action  is  said  to  have  been  invented  in  the  reiirn  of  Kin^ 
Edward  the  second,  or  in  the  early  part  of  that  of  Edward  the  third  •,{d) 
and  at  first,  damages  only  were  recoverable  therein :((')  but  afterwards,  the 
plaintiff  was  allow^ed  to  recover  his  term  also.  This  alteration 
seems  to  *have  taken  place  in  the  reign  of  Edward  the  fourth  ',{aa)  [  *1190  ] 
and  was  finally  established  in  that  of  Henry  the  seventh,  in  the 
King's  Bench,(W)  and  of  Henry  the  eighth,  in  the  Common  rieas.(J6) 
Even  after  this  period,  however,  it  w^as  said  that  the  term  was  not  the 

(rt)  For  the  history  of  this  action,  for  whom,  and  in  what  cases  it  lies,  and  in  what  not, 
and  the  proceedings  therein,  see  the  very  valuable  Treatises  of  Lord  Chief  Daron  Gilberl, 
Serjeants  liunninglon  and  Adams;  the  Abridgments  of  RoUe,  JJAnrers,  Viiicr,  and  Jiaron, 
tit.  Ejfctment ;  Com.  Dig.  same  title,  and  tit.  Pleader,  2  Z.  3  Blac.  Com.  lt)9,  Ac,  and  Dul- 
ler's,  Enpina.^sc'n,  and  Selwi/n's  JYisi  Prias,  tit.  jEJcclmenl:  And  for  the  practice  therein,  see 
same  title,  in  2  Cromp.  2"Sel.  Pr.  Imp.  K.  B.  &  C.  P.  Burn's  K.  B.  Lee's  Pr.  Diet,  and  2 
Archbold.  (/>)  F.  X.  B.  220. 

(r)  Run.  Eject.  2  Ed.  1;  but  see  Steph.  PI.  Append,  vii.  viii.,  where  it  is  doubted  whether 
this  is  properly  a  mixed  action. 

{d)  Ad.  Kject.  2  Ed.  .'>,  G,  7  ;  and  see  3  Reeves,  28,  9.  The  first  recorded  instance  of  an 
yectione  jirmn-  is  said  to  have  been  in  the  44th  year  of  Edward  III.  (Trin.  44  Edic.  III.  p.  22, 
pi.  26.)     Ad.  Eject.  2  Ed.  7,  (</). 

(f)  P.  6  Ric.  II,  Fitz.  Abr.  tit.  Ejectione  firmce,  2  M.  33  Hen.  VI.  p.  42,  pi.  19.  Bro.  Abr. 
tit.  Quare  ejecit  infra  termitium,  per  Choke:  and  .see  F.  X.  B.  220,  (a).  3  Blac.  Com.  200.  3 
Reeves,  29,  390.     4  Reeves,  165.     Run.  Eject.  13.     Ad.  Eject.  8. 

{aa)  7  Edw.  IV.  6,  per  Fair/ax.  Bro.  Abr.  tit.  Qiiare  ejecit  infra  terminum,  3.  Hale's  Hist, 
C.  L.  5  Ed.  287.     3  Blac.  Com.  201.     Steph.  PI.  22,  (/). 

(bb)  F.  X.  B.  220.  Jenk.  Cent.  77.  Rast.  Ent.  258,  a;  and  see  3  Blac.  Com  201.  3 
Reeves,  390,  91.     4  Reeves,  165.     Run.  Eject.  14,  15.     Ad.  Eject.  9.     3  Wils.  120. 

[a]  See  2  Trou.  &  Haly's  Pract.  Ch.  II.,  p.  250,  302,  3d  Ed. 
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])rincipal  to  be  recovered  in  this  action,  but  that  damages  were  the  prin- 
cipal ;  and  the  term,  if  any  part  were  to  come,  was  only  accessary  or  inci- 
dent :{cc)  but  now,  the  term  is  considered  as  the  principal,  and  the  damages 
merely  nominal. 

This  action  may  be  brought  by,  or  on  the  demise  of,  tenant  in  fee  simple, 
fee  tail,  for  life,  or  for  years;  and  that,  whether  he  claim  in  his  own  right, 
or  in  right  of  his  Vfife,{dd)  or  as  guardian  in  socage,(ec')  heir  at  law,(/) 
devisee,((/)  executor  or  administrator,(7i)  or  assignee  of  a  bankrupt,(2)  or 
insolvent  debtor  ;(/<:;)  or  be  entitled  in  severalty,  or  as  joint  tenant,  copar- 
cener, or  tenant  in  common. (/)  And  it  is  either  brought  against  a  stranger, 
claiming  in  opposition  to  the  title  of  the  lessor  of  the  plaintiff,  or  founded 
on  a  privity  of  estate  between  the  parties  ;{m)  as  in  the  case  of  a  lord 
claiming  by  escheat,  or  for  a  forfeiture  ',{n)  or  by  the  lessor,  or  assignee 
of  the  reversion, (o)  against  tenant  for  years,  or  person  holding  under  him, 
on  the  expiration  of  a  term,(p)  or  forfeiture  of  a  lease  ',{q)  or  against 
tenant  from  year  to  year,  on  a  notice  to  quit  ;(r)  or  by  mortgagor  against 
mortgagee  ;(s)  or  by  one  joint  tenant,  or  tenant  in  common,  against  his 
companion  ;{t)  or  by  tenant  by  elcgit,(ii)  or  conusee  of  a  statute  merchant, 
or  statute  staple, (w)  or  recognizance  in  nature  of  a  statute  staple,  &c. 

An  ejectment  will  in  general  lie  to  recover  possession  of  any  thing  on 
which  an  entry  may  be  made,  and  whereof  the  sheriff  can  deliver  posses- 
sion ;[a]  as  messuages,  cottages, (^)  mills, (?/)  barns,  stables,  coachhouses, 

(fc)  Dyer,  117,  &,  per  Saunders.  {del)  Kuu.  Eject.  260,  61,  2. 

{ee)  Id.  258,  &c.     Ad.  Eject.  64,  270. 

(/)  Run.  Eject.  362,  3.     Ad.  Eject.  249,  &c. 

{g)  Rim.  Eject.  341,  &c.     Ad.  Eject.  67,  256,  &c. 

(h)  Ad.  Eject.  66,  7,  266.  («')  Id.  64,  5  ;  270. 

{k)  2  Car.  &  P.  70.     3  Bing.  203,  S.  C.     4  Bing.  348.     Ante,  389. 

(/)  Run.  Eject.  257,  8.     Ad.  Eject.  81,  270,  71. 

[m)  Ad.  Eject.  271,  &c.  («)  /■/.  59,  279.     Run.  Eject.  392,  &c. 

(o)  Ad.  Eject.  68,  &c.,  278,  9.  {p)  Id.  272,  3. 

Iq)  Id.  277.     Run.  Eject.  73,  &c.  94,  &c. 

(r)  Run.  Eject.  101,  &c.,  337,  &c.     Ad.  Eject.  273,  &c. 

(.s)  Run.  Eject.  119,  &c.     Ad.  Eject.  58,  279.  [t)  Ad.  Eject.  271. 

(m.)  Id.  65,  6;  2G7.     Run.  Eject.  43,  384,  &c. 

(.r)  Cro.  Eliz.  818.  (y)   1  Mod.  90. 

[a]  The  general  rule  is,  that  an  action  of  ejectment  will  lie  for  any  thing  attached  to  the 
soil,  of  which  the  sheriff  can  deliver  possession.  Jackson,  ex  dem.  Saxton  v.  May,  16  Johns. 
Rep.  184.  Wherever  a  right  of  entry  exists,  and  the  interest  is  tangible,  so  that  possession 
of  it  can  be  delivered,  an  ejectment  will  lie  for  it.  Jackson  ex  dem.  Louz  et  al.  v.  Buel,  9 
John.  Rep.  298.  If  the  owner  of  lands  allows  another  to  erect  buildings  upon  it,  under  a 
contract  that  when  the  buildings  are  completed  he  will  either  pay  for  them  or  convey  tlie 
land  at  his  election,  ejectment  will  lie  upon  ouster  of  the  building  before  such  election  is 
made.  And  if  a  creditor  of  him  who  owns  the  fee,  levy  an  execution  on  the  land,  and  do 
not  include  the  buildings  in  the  appraisement,  ejectment  will  lie  by  the  creditor  of  the 
builder  who  has  levied  an  execution  on  any  section  of  the  building.  King  v.  Callin,  1  Tyler's 
Rep.  855.  Ejectment  will  only  lie  for  things  whereof  possession  may  be  delivered  by  the 
sheriff.  Black  v.  Ilephurne  et  al.,  2  Yeates,  Rep.  331.  Farlcif  v.  Craig,  3  Green,  Rep. 
192.  It  Avill  lie  to  recover  possession  of  a  room  in  a  house.  White  v.  While,  1  Harringtons, 
Rep.  202.  It  will  lie,  in  New  Jersey,  to  recover  an  incorporeal  hereditament.  Den  v.  Craig, 
3  Green,  191.  In  Pennsylvania,  the  owner  of  an  equitable  title  may  recover  in  ejectment  or 
partition.  Wdling  v.  Browne,  7  Serg.  &  Rawle,  467.  Ejectment  will  lie  for  land  which  was 
below  high  water  mark  in  navigable  waters  and  arms  of  the  sea  where  it  has  been  filled  up 
and  made  hard  land.  The  People  x.  Maiiran,  5  Denio,  389.  It  will  not  lie  for  a  mere  privilege 
of  a  landing  place  held  in  common  with  other  citizens  of  a  town.  Black  v.  Ilephurne,  3 
Yeates,  Rep.  321.  The  right  of  the  riparian  proiarietor  to  land  below  high  water  mark  may 
be  vindicated  against  a  disseisor,  in  this  action.  Nichols  v.  Lewis,  15  Conn.  Rep.  137.  If  a 
grantor  reserves  to  himself,  his  heirs  and  assigns  forever,  "the  right  and  privilege  of  erect- 
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■warehouses, (2)  outhouses,  yards,  rranlons,  ordianls,*  arable,  meadow,  and 
pasture  land,  woodland,  underwood, t  land  covered  with  water,|  furze  and 

(z)  Cro.  Cur.  555.  (*)  Cro.  Iiliz.  854.     Cro.  Jac.  Cat.     1  Lev.  58.     4  Mod.  1. 

(t)  2  Rol.  Rep.  482.  (+)  Co.  Lit.  4,  b. 

inpf  a  mill-dftin,  at  a  certain  j)lnce  dcscriljed,  niid  to  occupy  and  |)OS8CS9  tlio  said  premises 
witlioiit  any  hindrance  or  molestation  from  the  grantee  or  his  heirs,  &c.,"  he  lias  such  an 
intere.-t  in  the  land  reserved  as  will  support  an  ejectment.  Jackson,  ex  dtm.  Lout  el  al.  v. 
JJuel,  9  Jolins.  Rep  298.  But  the  jjrant  of  a  privilege  to  erect  a  machine  and  building  on 
land,  without  delining  the  place  where  they  are  to  be  erected,  or  the  quantity  of  ground 
whicli  is  to  1)0  occupied,  does  not,  without  an  actual  entry  and  location,  conl'cr  such  a  right 
as  to  enal)le  the  lessee  to  maintain  ejectment.  Jackson,  ex  dcm.  Suxton  v.  Miti/,  IG  Johns.  Rep. 
184.  Ejectment  may  be  brought  on  a  contract  for  the  .sale  of  a  mill,  though  the  contract 
embrace  other  matters  connected  therewith.  Cannalt  v.  I'latt,  7  Watts,  318.  Irvine  v.JJull, 
7  Watts,  323.  The  owner  of  the  soil  may  maintain  an  ejectment  for  land  in  which  others 
l)osses3  an  easement  or  right  of  way;  for  the  freehold  still  remains  in  him.  Cooper  v.  Smi/h, 
i>  Serg.  &  Rawle,  Rep.  20.  When  a  highway  is  laid  out  over  the  land  of  a  private  person, 
the  public  acquires  no  more  than  a  right  of  way,  or  easement,  and  the  title  of  the  original 
proprietor  still  continues;  he  may  use  the  land  in  any  manner  not  inconsistent  with  the 
public  right;  is  entitled  to  all  mines,  &c.,  and  may  maintain  trespass  or  ejectment,  in  rela- 
tion to  it.  Jackson,  ex  dcm.  Yates  el  al.  v.  llathawaji,  15  Johns.  447,  and  vide  to  the  same 
puri)ort;  Corlch/ou  v.  Van  Brandt,  2  Johns.  Rep.  357.  Wldtcbcck  v.  Cook  et  ux.,  15  Johns. 
Rep.  491.  Bahcock  v.  Lamb  et  al.,  1  Cowcn's  Rep.  238.  Beck  v.  Smith,  1  Conn.  Rep.  130. 
It  was  once  doubted,  whether  ejectment  or  other  real  action,  would  lie  for  the  soil  of  a 
road  or  highway,  because  it  was  said,  full  seisin  could  not  be  delivered;  and  a  dictum  of 
Lord  Hardwicke  was  quoted  to  that  effect,  in  the  case  of  Goodtitle  v.  Alker  et  al.,  I  Burr. 
133;  but  that  doubt  was  removed  by  the  decision  in  that  case,  and  vei-y  clearly  it  had  no 
foundation  in  principle.  And  it  was  never  doubted  that  the  owner  of  a  soil  over  which  a 
highway  was  laid,  could  maintain  trespass  for  an  injury  done  to  the  soil.  Bcr  Wilde,  J.,  de- 
livering the  opinion  of  the  court;  G  Pick.  Rep,  59.  In  the  case  of  Stackpole  el  at.  v.  Haley, 
IG  Mass.  Rep.  35,  Butnam,  J.,  delivering  the  opinion  of  the  court  said :  "  The  ju-incipal  (pies- 
tion  intended  to  be  presented  in  this  case,  is  whether  the  people  of  this  commonwealth  have 
a  rigiit  to  use  the  lands  for  the  j)urpose  of  grazing,  which  have  been  laid  out  as  highways. 
1  hold  it  to  be  clear  that  the  public  have  no  other  right  but  that  of  passing  and  repassing; 
and  that  tlie  title  to  the  land  and  all  the  profits  to  be  derived  from  it  consistently  with  and 
subject  to  the  right  of  way,  remain  in  the  owner  of  the  soil.  The  owner  may  maintain  tres- 
pass for  any  injury  done  to  the  soil  which  is  not  incidental  to  the  right  of  passage  acquired 
by  the  people.  The  land  covered  by  a  highway  may  be  recovered  in  ejectment."  And  vide 
to  the  same  purport ;  Alden  v.  Murdock,  13  Mass.  Rep.  25G.  I'crlei/  v.  Chandler,  C  lb.  45G. 
Commonwealth  v.  Beters,  2  lb.  127.  Chambers  v.  Furri/s,  I  Yeates,  Rej).  1G7.  A  public  high- 
way only  vests  in  the  commonwealth  a  right  of  passage,  but  the  freehold  and  the  profits, 
fuch  as  trees  upon  it,  and  mines  under  it,  belong  to  the  owner  of  the  soil,  who  has  a  right 
to  all  remedies  for  the  freehold,  subject,  however,  to  the  easement.  Bollin;/  v.  The  Mayor, 
^•c,  of  Betcrshury,  3  Rand.  5G3.  But  in  the  case  of  Doc  ex  dem.  The  Minister,  tjr.,  of  the 
Bariah  of  St.  Julim  v.  Cowley,  1  Car.  &  P.  Rep.  123,  tried  at  the  Siirewsbury  Assizes,  before 
Mr.  Baron  IluUock,  he  held  that  ejectment  cannot  be  brought  against  a  jierson  for  setting  up 
a  stall  in  a  street.  The  remedy  is  an  action  of  tix-spass  by  the  owner  of  tiie  soil.  lyerlmcDt 
is  almost  the  only  action  for  trying  title  to  land  in  Pennsylvania.  Morris  v.  Vandertn,  1 
Dallas,  G7.  Since  the  act  of  1834,  giving  the  f)ri»lians'  Court  equity  jurisdiction  in  the  case 
of  legacies  charged  upon  the  land,  ejectment  will  not  lie  to  enforce  a  provision  iu  a  will,  by 
which  the  jtayment  of  a  sum  of  money,  or  the  support  of  a  widow,  &c.,  is  charged  upon 
land.     Lravin  v.  Bleaklcy,  9  Watts,  19.     Dotincr  v.  JJouner,  Watts,  GO.     Strieklrr  v.  Sheaffer, 

5  Barr,  240.  Reed  v.  Reed,  5  Barr,  241. ;  note.  Mohler's  Appeal,  8  Barr,  2G.  The  owner  of  an 
equitable  title  may  recover  in  ejectment  or  jjartition.  Wdliny  v.  Brown,  7  Serg.  k  Rawlc, 
4G7.  Schuylkill  Xaviyation  Co.  v.  Farr,  4  ^^'atts  &  Serg.  374.  In  this  stale,  ejectment  is 
substituted  for  a  bill  in  chancery,  and  wherever  chancery  would  execute  a  trust,  or  decree  a 
conveyance,  the  courts  of  Penn.sylvania  would  direct  a  recovery  in  ejcctiiieut.  Beibles  v. 
Readiny,  8  Serg.  &  Rawle,  484.  Thus  ejectment  lies,  in  Pennsylvania,  to  enforce  tiie  specific 
performance  of  articles  of  agreement.     ]Iawn  y.Morri.i,  4  Binn.  77.      Vincent  v.  Jliij)]  4  Serg. 

6  Rawle,  301.  When  the  party  entitled  to  a  conveyance  docs  everything  necessary  to  be 
done  in  order  to  obtain  a  decree  for  a  specific  performance,  he  stands,  in  Pennssylvania,  in  a 
situation  to  supjiort  or  defend  an  action  for  the  possession  of  land,  drijjitk  v.  Cochran,  5 
Binn.  105.  Martin  v.  Willink,  7  Serg.  &  Rawle,  298.  Ejectment  will  lie  as  a  sub.stitntc  for 
a  bill  in  equity,  to  enforce  execution  of  articles  of  agreement  on  the  part  of  a  vendee  who 
has  never  been  in  possession ;  and  in  such  action,  equity  in  a  proper  case,  will  reform  tho 
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lieath,§  moor  and  marsh, ||  &c.  It  also  lies  for  the  recovery  of  a  messuage 
or  dwelling  liouse,T[  messuage  or  burgage,T[  messuage  or  *tcne- 
[*1191]  ment,  called  the  Blaelc  jSwan;{a)  or  of  a  house  generally,(6)  or 
part  of  a  house  in  A.  ;{c)  or  of  a  room  and  chamber  in  the  second 
story  of  a  house  ',{d)  or  of  a  passage  room,(«)  or  room  generally.(/)  So, 
it  lies  for  a  close  called  D.  containing  three  acres  of  land,((/)  or  two  closes 
called  Higlier  and  Lozver  Gruhvell,{h)  or  a  croft  called  Black  acre  ;{i)  or 
for  a  coal  or  other  mine, (7c)  or  coal  mines  generally,  in  Cfartside  ;{l)  or  for 
a  boilery  of  salt,(7«)  or  pool  or  pit  of  water  ;(?^)  for  Aldercarr  in  No7\folk,{o) 
Cattle  gates  in  Yorkshire,(o)  Beast  gates  in  Suffolk,{p)  a  bog  or  mountain 
in  Ircland,[q)  or  a  township,  kneave,  or  quarter  of  land  there  ;(r)  for  the 
first  grass,  or  ])rima  to7isura,[s)  hay  grass,  or  aftermath(^)  herbage, (w)  the 
pasture  of  one  hundred  sheep,(.'r)  ten  acres  of  pease,(?/)  or  land  being  part 
of  a  highway.(2)  But  it  lies  not  for  a  tenement  generally[A]  without  any 
other  description,**  or  for  a  messuage  or  tenement, ff  or  messuage  a7id 
tenement  ;JJ  though,  after  verdict  in  ejectment  for  a  messuage  and  tene- 
ment, the  court  gave  leave  to  enter  the  verdict,  according  to  the  judge's 
notes,  for  the  messuage  only,  pending  a  rule  to  arrest  the  judgment,  with- 
out obliging  the  lessor  of  the  plaintiff  to  release  the  damages.|t  So  it 
lies  not  for  a  close,§§  croft, ||||  or  piece  of  land.^^  generally,  without  giving 
it  a  name,  or  other  description ;  or  for  the  third  part  of  a  close,  or  fourth 
part  of  a  meadow;***  or  for  mountain  or  waste  in  ^nglandjf'f'f  or  a 
watercourse,  or  rivulet,m  In  ejectment  for  land,  the  particular  species 
should  be  mentioned  in  the  declaration,  as  whether  it  be  meadow  or  ^jasture, 
&c.  because  land,  in  its  legal  acceptation,  signifies  only  arable  land  ;§§§ 
and  the  number  of  acres  must  be  expressed  with  certainty :  therefore,  an 
ejectment  iov  forty  acres  of  land,  hy  estimation,  is  not  good.l||||| 

(I)  1  Mod.  90.     5  Bur.  2672.  (||)  5  Bur.  2672.  (^f)  Hardr.  173. 

(a)   1  Sid.  295.  {b)  Cro.  Jac.  654.     Palm.  337,  S.  C. 

(c)  Cro.  Eliz.  286,  2  Str.  695.  {d)  3  Leon.  210. 

{e)  2  Ld.  Raym.  1307.  (/)  3  Leon.  210. 

{g)  Cro.  Jac.  435  ;  and  see  Co'n'p.  349.  (h)  Cro.  Jac.  435.  (?)  Lev.  58. 

{k)  Cro.  Jac.  150.     Noy,  121. 

{I)  1  Salk.  255.     4  Mod.  143.     1  Show.  367.     Carth.  277.     Comb.  201,  S.  0. 
{m)  Co.  Lit.  4,  b.     Cro.  Jac.  150.     1  Lev.  114.     1  Sid.  161,  S.  C. 
(w)  Co.  Lit.  5,  a,  b.    Yelv.  143.  (o)  2  Str.  1063. 

{2))  Id.  1084.  \q)  Cro.  Car.  511,  12. 

(?■)   1  Bur.  623,  630.  (s)  Cro.  Car.  362 ;  and  see  6  East,  602. 

{t)  Hardr.  330;  and  see  2  Durnf.  &  East,  451.     4  Durnf.  &  East,  671,  67  7,  8.     5  Durnf.  & 
East,  329.  (w)  Hardr.  330 ;  but  see  Co.  Lit.  4,  b.  {x)  2  Dalis.  95. 

{y)   1  BrownL  150.  {s)   1  Bur.  133,  145. 

(**)  2  Str.  834.    1  East,  441.     1  Moore  &  P.  330;  but  see  1  Durnf.  &  East,  11. 
(ft)  3  Wils.  23.  (Jt)  8  East,  357  ;  and  see  1  Moore  &  P.  330. 

(1^)   11  Co.  55.     Godb.  53.    1  Rol.  Rep.  55.  (||||)  1  RoL  Rep.  55. 

(TO  Owen,  18.    1  Salk.  254.  (***)   1  Lev.  213. 

(ttt)  Hardr.  57.  (JJJ)  Yelv.  143. 

{Ill)   11  Co.  55.     1  Salk.  254;  and  see  Cowp.  346.  (||||||)  Ley,  82. 

contract.  Tyson  y.  Passmore,  2  Barr,  122.  "An  ejectment  to  enforce  specific  performance 
of  a  purchase,  being  with  us,  a  substitute  for  a  bill  in  equity,  is  to  be  affected  with  all  those 
considerations  that  would  affect  a  bill  for  that  purpose  in  tlie  contemplation  of  a  chancellor. 
With  him,  the  enforcement  of  the  contract  is  not  of  right  but  of  grace  ;  and  he  withholds  the 
exercise  of  his  extraordinary  power  wherever  there  is  a  doubt  about  the  facts  on  the  basis 
of  which  it  is  invoked."  Brawdy  v.  Brawdy,  7  Barr,  158,  per  Gibson,  C.  J.  Ejectment,  in 
Pennsylvania,  is  substituted  for  the  bill  in  equity ;  but  it  is  subject  to  all  those  considera- 
tions by  which  a  claim  to  have  the  land  itself  may  be  defeated.  Fennock  v.  Freeman,  1 
Watts,  408.  Bishop  v.  Reed,  3  Watts  &  Serg.  264. 
[a]   Contra,  Den  v.  Woodson,  1  Hayw.  Rep.  24. 
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It  seems,  that  an  ejectment  will  lie  for  a  manor,  or  moiety  of  a  manor, 
generally,  Avithout  any  description  of  the  number  of  acres  or  species  of  laud 
contained  therein ;  and  that  under  such  fjeneral  description  the  jury 
*may  find  a  verdict  for  the  phiintiil",  for  a  messua<re,  or  for  so  many  [  *1192  ] 
acres  "parcel  of  the  said  manor,"  and  for  the  defendant,  for  the 
residue  of  the  manor ;(«)  thou<^h  it  is  said,  in  the  old  cases,  not  to  be  safe 
to  bring  an  ejectment  for  a  manor,  without  describing  the  quantity  and 
species  of  the  land.(^>)  And  where  an  ejectment  was  brought  tie  cavtrOy 
vilM,  et  terris,  without  expressing  the  number  of  acres,  it  was  holdcn  iu- 
suflicient  even  after  verdict,  on  a  writ  of  error ;  because  too  generally  de- 
manded, an<l  therefore  impossible  for  the  sheriff  to  know  what  ([uantity  ho 
was  to  deliver  upon  luibere  facias  2)osse8sionem.{c)\^A'] 

At  common  law,  an  ejectment  lay  for  a  rectury,  which  consists  of  a 
church,  glebe  lands,  and  tithes,  and  which  therefore  has  been  said  to  re- 
semble a  manor ;  the  church  being  compared  to  the  mansion  house,  the 
glebe  lands  to  the  demesnes,  and  the  tithes  to  the  services.(»/)  But  evi- 
dence of  tithes  only  is  not  evidence  of  a  rectorij  ;  and  therefore  it  has  been 
holden,  that  where  the  plaintiff  could  only  prove  that  the  defendant  took 
the  tithes  belonging  to  the  rectory,  there  Avas  no  evidence  of  an  ejectment, 
or  ouster  of  the  rectory. ((;)  So  it  seems,  that  an  ejectment  will  lie  for  a 
chHrcJi,{f)  or  c7iapel,{g)  though  it  should  be  demanded  as  a  messuaye ;  or 
for  a  place  called  tlie  vestry  in  D.  :{Ii)  and  it  was  said  in  argument,  in  one 
case,(«)  that  ejectment  will  lie  for  a  prebendal  stall,  after  collation. 

Tithes  being  esteemed  a  part  of  the  incorporeal  inheritance,  were,  by 


(a)  Ad.  Eject.  2  Ed.  28.  (i)  Iletl.  14G.     Lit.  Rep.  200,  301.     Latch,  Gl,  a. 

(r)  Yelv.  118.     Run.  Eject.  2  Ed.  149. 

(d)  Run.  Eject.  2  Ed.  157.  (e)  Latch,  G2.  (/")  1  Salk.  256. 

{</)  11  Co.  25,  b.     Sty.  Rep.  101.     Doct.  PI.  291. 

(/i)  3  Lev.  96.  (0  1  Wils.  11,  14. 

[a]  "The  ancient  rnle  required  the  description  of  the  premises  in  the  declaration  to  bo 
so  ccrtivin,  that  the  slieriff  might  know,  from  his  execution,  exactly  of  what  to  deliver  pos- 
session. The  relaxation  of  that  rule  has  opened  the  way  to  numerous  and  vexatious  ap- 
plications to  correct  the  erroi-s  of  the  shcrilf  in  delivering  possession  ;  and  the  set  (led  rulo 
of  the  Supreme  Court,  where  a  general  verdict  is  given  for  the  i)laintill',  is  to  restrict  liira  to 
the  taking  possession  of  so  much  only  as  he  gave  evidence  of  his  title  to  on  the  trial."  Per 
Sj'fncer,  Senator,  in  Seicard  v.  Jackson,  cz  dem.  Van  Wijck,  (in  error,)  8  Cowen,  Rep.  427. 

There  must  be  such  ti  description  of  tho  land  claimed  in  an  action  of  ejectment,  ns  will 
enable  tho  sheriff  to  deliver  possession  after  judgment.  Fcnwick  v.  Floi/iFs  Lmscr,  1  liar. 
&  Oill,  Rep.  172.  Clark  v.  Clark,  7  Verm.  Rep.  190.  Sawifcr  v.  FiKx,  4  Stewart  k  Porter, 
Rep.  3C>5.  Jonea  v.  Porlcr,  3  Ponn.  Rep.  132.  Pickett  v.  Doe,  5  Smed.  k  .Marsh.  Hep.  470. 
Harrison  v.  Stephens,  12  Rand.  170.  VunAlnli/nc  v.  S/>raker,  13  Jl>.  578.  Fuuke  v.  Kemp,  B 
Ilarr.  &  John.  Rep.  155.     Brooks  v.  Ti/ler,  2  Verm.  Rep.  348. 

As  to  what  description  of  the  land  is  sufficient,  see  linssell  v.  Fee,  1  Browne,  194.  Ori/- 
fith  V.  Dobson,  3  Penn.  228.  Jlawn  v.  A^orris,  4  Binn.  77.  Fiaher  v.  Lorick,  7  Sorg.  k  R. 
Rep.  99.  Den  v.  Woodson,  1  Ilayw.  24.  Chamberlain  v.  Crawford,  1  liar.  &  M'Hen.  355. 
Redding  v.  >f'  Ciibbin,  1  Har.  &  M'llen.  368.  Barclai/  v.  JIowcU,  6  Pet.  498.  Fenxrick  v.  Floyd, 
1  liar.  &  Gill,  172.  Fonke  v.  Kemp,  5  Har.  &  John.  135.  Talbot  v.  Whcder,  4  Dny,  448. 
Wooster  V.  Butler,  13  Conn.  Rop.  309.     Job  v.  Tebbelfs,  4  CJilman,  159. 

The  lessor  of  the  plaintilf  may  declare  for  an  indefinite  nun»hcr  of  tmcts  of  land,  and  re- 
cover according  to  the  fjuantity  to  which  he  proves  title.  Jfii;/;/ins  v.  Kelrhum,  4  Dev.  & 
Bait.  Rep.  414.  A  plaintiff  in  ejocfmcnt,  claiming  under  a  deed  conveying  the  l>alancc  of 
a  tract  of  land,  must  show  what  the  balance  is  and  where  situate,  or  ho  canncit  recover. 
Tai/lor  et  al.  v.  Tai/lor  et  al.,  3  A.  K.  Marsh.  Rep.  (Ky.)  19.  If  tho  plaintiff  in  ejectment 
declare  for  the  whole,  he  may  recover  a  p:irt ;  or  if  he  declare  for  a  part,  ho  may  recover 
less ;  tho  rule  is,  that  he  may  recover  less,  though  he  cannot  recover  more  than  he  declares 
lor.  Lessee  of  Patton  et  al.  v.  Cooper,  1  Cooke,  Rep.  133.  The  plaintiff  may  recover,  though 
tho  defendant  be  in  possession  of  less  than  is  declaretl  for.  White  v.  Saint  Gairons,  1  Minor, 
Rep.  331,  (Ala.)     Mitchell  v.  Glover,  1  Harr,  &  Johns.  507.    Jlowcr  v.  J/otrcr,  20  Wcad.  635. 
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the  common  law,  only  of  ecclesiastical  conusance :  But,  by  tlie  statute  32 
Hen.  VIII.  c.  7,  "  every  lay  person  having  any  estate  of  inheritance, 
freehold,  term,  right  or  interest  in  tithes,  and  being  thereof  disseised,  de- 
forced, wronged,  or  other-wise  kept  from  the  same,  shall  have  his  remedy 
in  the  courts  of  law  for  them,  in  like  manner  as  for  lands."  Hence  an 
ejectment  now  lies  for  tithes.  It  is,  however,  given  only  to  lay  impropria- 
tors ;(^')  for  the  act  leaves  spiritual  persons  to  pursue  their  old  remedy  in 
the  spiritual  court ;  the  words  only  extending  to  such  tithes,  pensions, 
oblations,  and  other  spiritual  and  ecclesiastical  profits,  as  are  made  tem- 
poral, or  admitted  to  be  and  abide  in  temporal  hands,  or  for  lay  uses.(^') 
This  doctrine  is  said  to  have  been  since  extended,  by  analogy,  to  tithes  in 
the  hands  of  the  clergy. (/c)  And  the  ejectmeiit  for  tithes  lies  only  against 
the  person  claiming  or  pretending  to  have  title  thereto ;  and  not  against 
such  persons  as  refuse  or  deny  to  set  them  out,  by  which  is  meant  sub- 
tractors  of  tithes :  In  such  case,  the  lay  person  is,  by  the  express  words  of 

the  act,  left  to  his  remedy  in  the  spiritual  court. (Z) 
[  *1193  ]      *A  common  appendant,  or  apjpurtenant,  may  be  recovered  in 

ejectment  brought  for  the  lands  to  w^hich  it  is  appendant  or  ap- 
purtenant, provided  such  right  of  common  be  mentioned  in  the  description 
of  the  premises  ;  because  he  who  has  possession  of  the  land,  is  also  entitled 
to  the  common,  and  the  sheriff,  by  giving  possession  of  the  one,  executes 
the  writ  as  to  the  other. (aa)  But  it  may  be  proper  to  state  in  the  decla- 
ration, that  the  common  so  claimed  is  a  common  appendant,  or  appurte- 
nant; although  it  has  been  holden,  after  verdict,  that  an  ejectment  for 
lands,  and-nlso  for  "  common  of  pasture"  generally,  is  sufficient.(5J)  With 
these  exceptions,  an  ejeetincnt  will  not  lie  for  incorporeal  hereditaments, 
or  things  that  lie  merely  in  grant,  and  are  not  capable  of  being  delivered 
in  execution  ;(c)  as  for  a  rent,(c)  advotvson,{d)  or  common  in  gross,  or  p)^'''' 
cause  de  vicinage,  or  for  pannage.[e)  And  where  the  owner  of  the  fee, 
by  indenture,  granted  to  A.  his  partners,  fellow  adventurers,  &c.  free 
liberty  to  dig  for  tin  and  all  other  metals,  throughout  certain  lands  therein 
described,  and  to  make  adits,  &c.  together  with  the  use  of  all  water  and 
watercourses,  reserving  to  himself  liberty  to  drive  new  adits,  and  to  con- 
vey any  water-course  over  the  premises  granted,  habendum  for  twenty-one 
years,  with  a  right  of  re-entry  for  breach  of  covenant ;  the  court  held,  that 
this  deed  did  not  amount  to  a  lease,  but  contained  a  mere  license  to  dig, 
&c.  and  the  grantee  could  not  maintain  ejectment  for  mines  lying  within 
the  limits  of  the  set,  but  not  connected  with  the  workings  of  the  grantee. (/) 
In  the  earlier  cases  it  was  holden,  that  an  ejectinent  would  not  lie  for  a 
fishery,  because  it  was  only  a  profit  apprendre  :[g)  though  it  was  said  by 
Ashhurst,  J.  in  a  later  case,(/i)  "there  is  no  doubt  but  that  a  fishery  is  a 
tenement ;  trespass  will  lie  for  an  injury  to  it,  and  it  may  be  recovered  in 
ejectment."  This,  however,  must  it  seems  be  understood  of  a  several 
fishery.  (zV) 

(0  1  Wils.  31,  14. 

{k)  3  Blac.  Com.  206.  Ruu.  Eject.  2  Ed.  155.  Ad.  Eject.  2  Ed.  73.  Sed  qua're;  as  the 
authorities  cited  in  Cro.  Car.  301 ;  and  2  Ld.  Raym.  789,  do  not  seem  to  warrant  the  po- 
sition. 

(7)  Run.  Eject.  2  Ed.  154,  5 ;  and  see  21  Hen.  VIII.  c.  21.  32  Hen.  VIII.  c.  7.  2  &  3  Edw. 
VI.  c.  13.  {act)  Ad.  Eject.  2  Ed.  19.  {hh)  Cas.  tevi}}.  Hardw.  127.     1  Str.  54. 

(o)  3  Blac.  Com.  199,  (2),  206.  {d)  Cro.  Jac.  146;  but  see  2  Wils.  116. 

[e)   1  Lev.  212,  13.     1  Sid.  416,  S.  C.  (/)   2  Barn.  &  Aid.  724. 

(r/)  Cro.  Jac.  144.     Cro.  Car.  492.     Yelv.  143.     8  Mod.  275,  277. 

(h)  1  Durnf.  &  East,  358,  361.  {H)  Co.  Lit.  4,  b. 
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In  order  to  maintain  an  ejectment,  it  is  necessary  that  the  lessor  of  the 
plaintiff  should  have  a  legal  estate  in  the  tenements  souc^'ht  to  be  recover- 
ed ;[a]  an  equitable  title  not  being  deemed  sufficient.  It  was  indeed  de- 
clared by  Lord  Mansfield,  in  the  case  of  Lade  v.  Jlolford,{k)  that  he 
and  many  other  of  the  judo;es  had  resolved,  never  to  sutler  a  ])laintiff  in 
ejectment  to  be  nonsuited,  by  a  term  outstanding  in  his  own  trustee,  or 
a  satisfied  term  set  up  by  a  mortgagor  against  a  mortgagee ;  but  would 
presume  it  to  be  surrendered :  And  accordingly,  a  reversioner  was  for- 
merly allowed  to  recover  his  reversionary  interest  in  ejectment,  subject 
to  a  lease  and  immediate  right  of  possession  in  another.(^)  This 
doctrine,  however,  *ha3  been  since  overruled;  and  it  is  now  [*1 1041 
settled,  that  though  where  trustees  ouglit  to  convey  to  the  bene- 
ficial owner,  it  shall  be  left  to  the  jury  to  presume  that  they  have  con- 
veyed accordingly ;((«)  or,  where  the  beneficial  occupati^  of  an  estate  by 
the  possessor,  under  an  equitable  title,  induces  a  probability  that  there 
has  been  a  conveyance  of  the  legal  estate  to  the  person  who  is  equitably 
entitled  to  it  ;(6)  yet  where  the  facts  of  the  case  preclude  such  pre- 
sumption, and  it  clearly  appears  that  the  legal  estate  is  still  outstand- 
ing in  a  trustee,  the  ejectment  must  be  brought  in  his  name,  and  can- 
not be  maintained  in  that  of  the  cestui  que  trust.{ec)  It  even  seems, 
that  a  trustee  may  in  strictness  maintain  an  ejectment  against  his  own 
cestiii  que  trust  :[dd)  and  an  unsatisfied  term,  outstanding  in  trustees, 
will  bar  the  recovery  of  the  heir  at  law,  even  though  he  claim  only 
subject  to  the  charge. (ce)  So,  an  ejectment  cannot  be  maintained  by  a 
mortgagee,  or  tenant  by  eleffit,{f)  against  the  tenant  in  possession,  hold- 

(k)  Bui.  Ni.  Pri.  110.     2  Bur.  1416.     1  BTac.  Rep.  428,  S.  C;  and  see  Doug.  282,  accord 
(I)  1  Durnf.  &  East,  T58,  a.     2  Durnf.  &  East,  698,  S.  C,  cited. 

(a)  4  Durnf.  &  East,  682.     7  Durnf.  &  East,  B.  40. 

(b)  8  Durnf.  &  East,  122  ;  and  see  2  Barn.  &  Aid.  710,  782. 

(cc)  2  Durnf.  &  East,  684;  and  see  7  Durnf.  &  East,  3,  40.  8  Durnf.  &  Ejist,  122.  3.  5 
East,  138. 

{(Id)  8  Durnf.  &  East,  122,  3.  {cc)   2  Duvnf.  &  East,  684. 

(/)  8  Durnf.  &  East,  2. 

[a]  The  plaintiff  in  ejectment  must  recover  on  the  strength  of  his  ovrn  title,  and  not  on 
the  weakness  of  his  adversary's.  Eldon  v.  Doe^  6  Blackf.  Rop.  .■!4}.  lluddlmton  v.  Garrett, 
3  Humph.  629.  Winn  v.  Cole,  Walker,  Rep.  119.  The  plaintiff  in  ejectment  ninst  show  a 
complete  title,  and  indcntify  the  land  in  accordance  tlierewith ;  and  where  the  court  in- 
structed the  jury  tiiat  in  the  absence  of  any  jiroof  of  title  to  the  land  in  controversy,  on  the 
part  of  the  defendant,  lie  had  no  right  to  complain  of  any  adjustment  liclween  the  lessor  of 
the  phiintitf  and  the  person  through  whom  the  lessor  of  the  plaintiff  claimed  as  to  the  par- 
ticular land  the  vendee  of  the  lessor  designed  conveying,  and  that  the  land  he  designed 
conveying  was  in  fact  that  which  was  actually  conveyed,  it  was  held  erroneous.  M'liavcn 
V.  itGuirc,  9  Smedes  &  Marsh.  Rep.  24.  Where  a  plaintiff  relies  on  a  documentary  proof 
of  title,  a  complete  title  must  be  shown ;  and  if  a  material  link  be  wanting,  hrs  document- 
ary proof  should  be  excluded  from  the  jur3\  Jenkins  v.  N<icl,  3  Stew.  Rej).  60.  It  is  not 
indispensable  that  the  plaintifl'  should  show  a  perfect  indefeasible  estate  in  fee  simple  to 
authori/.e  a  recovery  against  one  who  can  establish  no  legal  right,  either  of  property  or  pos- 
session. Lewis  V.  Goffulle,  3  Stew.  &  Port.  Rep.  184.  The  plaintiff  in  ejectment  relied  on  .1 
judgment  in  partition  only,  and  that  being  void,  it  was  held,  that  he  could  not  recover  in 
such  case  his  undivided  share  without  deduci'ig  a  regular  title  as  if  no  snrh  judgment  of 
partition  had  been  entered.  Jackson  v.  Broicn,  3  Johns.  Rep.  450.  Where  the  plnintiif  in 
an  action  of  ejectment,  commenced  in  1800,  showed  title  by  a  release  made  in  1767,  in  jmr- 
tition  to  eightcen-twentieths  of  the  premises  in  question,  and  proved  by  witnesses  that  nil 
the  lots  in  the  patent  so  divided  with  which  they  were  acfjuainted,  were  held  agreeably  to 
that  partition,  and  no  oustanding  title  in  the  two  remaining  patentees  appearing:  held,  that 
it  might  legally  be  inferred  that  the  lessor  had  a  perfect  title  to  the  whole.  Doe  v.  Campbell, 
10  Johns.  Rep.  475. 
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ing  under  an  existing  lease  or  agreement,  made  prior  to  the  mortgage,  or 
judgment  on  wliich  the  eUgit  issued :((/)  The  remedy  in  these  cases  is  by 
action  or  distress  for  the  rent:(7i)  But  a  mortgagee,  having  the  legal  estate, 
may  recover  in  ejectment,  without  giving  notice  to  quit,  against  a  tenant 
who  claims  under  a  lease  ifrom  the  mortgagor,  granted  after  the  mortgage, 
without  the  privity  of  the  mortgagee. («') 

An  ejectment  being  a  possessory  remedy,  the  lessor  of  the  plaintiff  must 
have  a  rigid  of  entry,  on  the  day  of  the  demise  :(yfc)  and  therefore,  an  eject- 
metit  will  not  lie,  when  the  right  of  entry  is  taken  away :  as  by  the  discon- 
tinuance of  an  estate  tail,(/)  &:c.  by  a  descent  cast,(wi)  or  by  the  statute  of 
limitations. {n)  In  the  first  of  these  cases  the  only  remedy  is  by  writ  of 
formedon,  which,  by  the  statute  of  limitations, (w)  must  be  brought  within 
twenty  years  next  after  the  right  of  entry  accrued ;  and  in  the  two  latter, 
it  is  usual  to  proceed  by  writ  of  rigid:  So,  the  lessor  of  the  plaintiff  must 
have  an  immediate  right  of  entry,  at  the  time  of  the  demise  in  ejectment ; 
and  therefore,  it  lies  not  for  a  remainder-man  or  reversioner,  during  the 
continuance  of  the  particular  estate.  At  common  law,  a  right  of  entry  was 
not  assignable,  nor,  as  it  seems,  devisable  ;(o)  and,  by  the  statute 
[  *1195]  32  *Hen.  VIII.  c.  9,  §  2,  "no  person  shall  buy  or  sell  any  pre- 
tended right  or  title  to  land,  &c.  unless  the  vendor,  or  his  ances- 
tors, or  those  under  whom  he  claims,  have  been  in  actual  possession  of  the 
same,  or  of  the  reversion  or  remainder,  or  taken  the  rents  or  profits  thereof, 
for  the  space  of  one  whole  j/ear  next  before  the  sale ;  on  pain  that  the  buyer 
and  seller  shall  each  forfeit  the  value  of  such  land  to  the  king  and  the 
prosecutor."  An  ejectment  therefore  cannot  be  maintained,  under  a  con- 
veyance made  by  the  party  who  is  out  of  possession. [a] 

As  the  lessor  of  the  plaintiff  must  have  a  right  of  entry,  in  order  to  sup- 
port an  ejectment,  so  the  action  must  be  brought  within  twenty  years  next 
after  his  title  accrued:  for,  by  the  statute  21  Jac.  I.  c.  16,  §  1,  "no  per- 
son shall  make  any  entry  upon  any  lands,  &c.,  but  within  twenty  years  next 
after  his  right  or  title  shall  first  descend,  or  accrue  to  the  same;  and  on 
default  thereof,  such  person  so  not  entering,  and  his  heirs,  shall  be  utterly 

(g)  AcL  Eject.  2  Ed.  588.  (h)  Doug.  2Y8.  {i)  Id.  21. 

(yfc)  Run.  Eject.  2  Ed.  44.     Ad.  Eject.  2  Ed.  34. 

{I)  Run.  Eject.  2  Ed.  44,  5,  &c.     Ad.  Eject.  2  Ed.  35,  &c. 

{m)  Run.  Eject.  2  Ed.  49,  &c.  Ad.  Eject.  2  Ed.  41,  &c.  It  is  said,  however,  to  be  scarcely 
possible  to  suggest  a  case,  in  which  the  doctrine  of  descent  cast  can  be  now  so  applied,  as  to 
prevent  a  claimant  from  mn'mtain'mg  an  ejectment ;  as,  from  the  principle  of  disseisin  and 
election,  he  may  always  lay  his  demise  in  the  time  of  the  ancestor,  and  elect  not  to  be  dis- 
eeised.     Id.  41,  (e). 

(n)  21  Jac.  I.  c.  16.  Run.  Eject.  2  Ed.  54,  &c.  Ad.  Eject.  2  Ed.  45,  &c.;  and  see  6  Moore, 
542.     3  Brod.  &  Ring.  217,  S.  C. 

(o)  1  H.  Blac.  32.     8  East,  552.     1  Taunt.  578,  S.  C.  in  Error. 

[a]  Possession  of  land  by  a  party  claiming  it  as  his  own  in  fe«,  is  prima  facie  evidence  of 
his  ownership  and  seisin  of  the  inheritance.  Ricard  v.  Williams  et  al.,  7  Wheat.  Rep.  95. 
Steivart  V.  Town,  4  Cow.  602.  But  possession  alone,  unexplained  by  collateral  circumstances, 
evidences  no  more  than  the  mere  fact  of  present  occupation  by  right ;  the  law  will  not  pre- 
sume a  wrong;  and  a  mere  possession  is  just  as  consistent  with  a  present  interest  under  a 
lease  for  years,  or  for  life,  as  in  fee.  It  must  depend  on  the  collateral  circumstances,  what  is 
the  quality  and  extent  of  the  interest  claimed  by  the  party;  and  to  that  extent  only  will  the 
presumption  of  law  go  in  his  favour.  The  declarations  of  the  party  while  in  jwssession, 
equally  with  his  acts,  must  be  good  evidence  for  this  purpose.  If  he  claims  only  an  estate 
for  life,  and  that  is  consistent  with  his  possession,  the  law  will  not,  upon  the  mere  fact  of 
his  possession,  adjudge  him  to  be  in  under  a  higher  right  or  a  larger  estate.  Ricard  \. 
Williams  ei  al.,  7  Wheat.  Rep.  105,  106.     Sparkman  v.  Porter,  1  Paine's  Rep.  457. 
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excluded  and  disaljled  from  such  entry  after  to  be  made :  Pro\nded,  that  if 
any  person  that  shall  have  such  right  or  title  of  entry,  shall  be  at  time  of 
the  said  right  or  title  first  descended,  accrued,  come  or  fallen,  within  the 
age  of  one  and  twenty  years,  feme  covert,  non  compos  mcntin,  imprisoned, 
or  beyond  seas,  then  such  person  and  his  heir  shall  or  may,  notwithstand- 
ing the  said  twenty  years  be  expired,  bring  his  action,  or  make  his  entry 
as  he  might  have  done  before  that  act;  so  as  such  person  or  his  heir  shall, 
within  ten  years  next  after  his  and  their  full  age,  discoverture,  coming  of 
souifd  mind,  enlargement  out  of  prison,  or  coming  into  this  realm,  or  death, 
take  benefit  of,  and  sue  forth  the  same,  and  at  no  time  after  the  said  ten 
years. "(rt)  And  therefore,  if  it  appear  that  there  has  been  an  adverse 
possession  by  the  defendant,  or  those  under  whom  he  claims,  for  the  last 
twenty  years,  and  the  claimant  has  not  been  prevented  from  prosecuting 
his  claim  earlier,  by  reason  of  some  of  the  disabilities  allowed  by  the  sta- 
tute, he  will  be  barred  of  his  remedy  by  ejectment. (/^)  And  an  adverse 
possession  of  twenty  years  is  not  only  a  negative  bar  to  the  plaintiff's  re- 
covery in  ejectment,  but  takes  away  his  right  of  possession,  and  gives  a 
positive  title  to  the  opposite  party  :(c')  Therefore,  where  A.  had  the  posses- 
sion of  lands  for  twenty  years  Avithout  interruption,  and  then  B.  got  into 
possession  of  them,  upon  which  A.  was  put  to  his  ejectment;  here,  though 
A.  was  plaintiff,  yet  possession  of  tiventy  years  was  deemed  a  good  title, 
and  he  recovered  accordingly. ((?)  But  it  has  been  justly  remarked,  that 
an  adverse  possession  will  be  negatived  in  the  following  cases:  First,  Avhcn 
the  parties  claim  under  the  same  title :  Secondly,  when  the  possession  of 
one  party  is  consistent  with  the  title  of  the  other :  Thirdly,  when  the  party 
claiming  title  has  never,  in  contemplation  of  law,  been  out  of  possession : 
Fourthly,  when  the  possessor  has  acknowledged  a  title  in  the 
claimant  :(e)  And  lastly,  an  adverse  *possession  for  tiventy  years  [  *110G] 
is  no  bar  to  a  rector  or  vicar,  except  as  against  the  same  incum- 
bent who  submitted  to  such  possession. (««) 

To  entitle  a  party  to  the  benefit  of  the  exceptions  in  the  above  statute, 
it  is  necessary  that  the  disability  to  enter  should  exist  at  the  time  when  his 
title  accrued;  for  if  he  had  the  power  to  enter  but  for  an  instant,  no  subse- 
quent disability  will  be  sufficient  to  arrest  the  operation  of  the  statute  :(W>) 
And  the  principle  is  the  same,  where  a  disability  existing  at  the  time  of 
the  commencement  of  the  title  is  afterwards  removed,  and  a  sul)sc'(iuent 
disability  ensues ;  the  statute  continuing  to  run,  notwithstanding  the  second 
disability. (c6')[a]    So,  where  the  ancestor,  to  whom  the  right  first  accrues, 

(a)  §  2.  (i)  Ad.  Eject.  2  Ed.  46,  7.  (c)  Run.  Eject.  2  Ed.  55. 

\d)  2  Salk.  421 ;  and  see  1  Bur.  119.    Bur.  Set.  Cas.  451. 

(e)  Ad.  Eject.  2  Ed.  47  ;  and  for  the  cases  in  support  of  these  positions,  see  id.  47,  &c. 

{aa)  5  Barn.  &  Cres.  696.     8  Dowl.  k  Kyi.  450,  S.  C. 

(bb)  4  Durnf.  &  East,  300;  and  see  Ad.  Eject.  2  Ed.  55. 

{cc)  -Ad.  Eject.  2  Ed.  55. 


[a]  The  general  rule  is,  that  when  the  statute  of  limitations  once  hepins  to  run,  it  con- 
tinues to  run,  notwithstanding  any  subsequent  disability.  I'fck  v.  Jinndiinx  fninUrt.  1  Johns. 
176,  (per  Kent,  Ch.  J.,  delivering  the  opinion  of  the  court).  Crozicr  v.  Gariorluf,  1  Bibb, 
Rep.  261.  Fcu-ell  ct  iix.  v.  Collins,  1  Constit.  Uep.  South  Car.  202.  Den,  ex  dem.  Aridrnm  v. 
Miil/ord,  1  ILiyw.  Rep.  321,  322.  Anon.  1  Ilayw.  Kcp.  416.  Fifzfiiiffh  v.  Anderson  ef  <//.,  2 
Hen.  &  Munf.  llep.  289.  Movers  v.  White  et  ai.,  G  Johns.  Ch.  Rep.  372.  J)ow  v.  W,irren.  C, 
Mass.  Rep.  238.  Hudson  v.  Hudson's  administrator*  el  al.,  6  Munf.  Rep.  352.  Den,  ,z  dem. 
Pearce  et  al.  v.  House,  3  North  Car.  Law  Rep.  305.  L-ssee  of  Hall  v.  Vandfffri/l,  3  Binn.  Rep. 
374.  Fai/soux  v.  Prather,  1  Nott  &  M'Cord,  Rep.  296.  Croddoehs  Lessee  v.  Slaleup.  1  Ten. 
Rep.  353.      Waldin  v.  The  Heirs  of  Graiz,  1  "Wheat  Rep.  296.    Lesuc  of  Ncilhj  v.  MCormick, 
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dies  under  a  disability,  which  suspends  the  operation  of  the  statute,  his 
heir  must  make  his  entry  within  ten  years  next  after  his  ancestor's  death ; 
provided  more  than  tiventy  years  have  elapsed  from  the  time  of  the  com- 
mencement of  the  ancestor's  title,  to  the  time  of  the  expu-ation  of  the  ten 
years.  (fZt:^)[A] 


Whenever  a  party  has  a  right  of  entry,  either  by  reason  of  an  adverse 
title,  or  for  a  condition  broken,(e(?)  or  on  the  expiration  of  a  term,  or  notice 
to  quit,(/)  he  may  lawfully  enter  and  take  possession  of  the  premises,  if 
vacant,  or  turn  cattle  thereon,(/)  without  bringing  nxi  ejectment ;  provided 
he  can  find  an  opportunity  of  doing  so,  without  using  force :  And  where  a 
tenant  had  omitted  to  deliver  up  possession  when  his  term  expired,  after  a 
regular  notice  to  quit,  it  was  holden  that  the  landlord  might,  in  his  absence, 
break  open  the  door  and  resume  possession,  though  some  articles  of  furni- 
ture remained. (,(/)  So  it  seems,  that  a  tenant  by  elegit  may  enter  on  lands 
extended  by  virtue  of  a  writ  of  elegit,  without  bringing  an  ejectment. (7i) 
And,  after  a  recovery  in  ejectment,  the  lessor  of  the  plaintifi"  may  peaceably 
enter  on  the  premises,  without  suing  out  a  writ  of  possession  :(i)  and  he 
may  even  enter  thereon,  pending  a  writ  of  error,  if  he  find  the  premises 
vacant,  though  he  cannot  take  out  a  writ  of  execution. (^)  But  in  all  the 
foregoing  cases,  actual  force  or  personal  violence  must  be  carefully  avoided ; 
for  if  used,  it  would  subject  the  parties  to  an  indictment  for  a  forcible 
entry, (Z)  or  assault. 

Anciently  it  was  always  necessary  for  the  claimant,  if  not  actually  ousted, 
to  enter  and  seal  a  lease  upon  the  premises,  for  the  purpose  of 
[  *1197  ]  *trying  his  title,  in  ejectment :  It  being  deemed  an  off"ence,  by 
the  old  law  of  maintenance,  to  convey  a  title  to  another,  when  the 
grantor  himself  was  not  in  possession. («)  But,  according  to  the  present 
mode  of  proceeding,  the  necessity  of  an  actual  entry  is  dispensed  with,  by 
the  rule  to  confess  lease,  entry  and  ouster,  except  for  the  purpose  of  avoid- 
ing a  fine,  and  in  some  other  cases,  which  will  be  mentioned  hereafter.  (6) 
It  was  also  formed  necessary,  where  the  ejectment  was  founded  on  a  pro- 
viso of  re-entry  for  non-payment  of  rent,  to  make  an  actual  entry  on  the 
premises,  for  completing  the  title  of  the  lessor  of  the  plaintiff  :(c)  but  it 

{dd)  6  East,  80.  (^0  Dom.  Dig.  tit.  Condition,  0.  ?>. 

if)  1  Durnf.  &  East,  431 ;  and  see  1  Price.  53. 

Iff)  1  Bing.  158 ;  and  see  1  Man.  &  Ryl.  220,  221,  (c).     1  Barn.  &  Ores.  339,  S.  C. 

(A)  6  Taunt.  202.  1  Marsh.  542,  S.  C. ;  and  see  3  Durnf.  &  East,  292.  3  Blac.  Com. 
5,  (4). 

(i)   1  Bur.  GO,  88  ;  and  see  2  Sid.  155,  6. 

(k)  12  Mod.  398.  2  Ld.  Raym.  806,  808  ;  and  see  Run.  Eject.  2  Ed.  147.  Ad.  Eject.  2 
Ed.  301,  311. 

(I)  1  Durnf.  &  East,  432  ;  and  see  3  Durnf.  &  East.  292,  295. 

(a)  Ad.  Eject.  2  Ed.  11,  140.  (b)  Post,  1198,  1201,  1204. 

(c)  3  Keb.  218.  1  Vent.  248,  S.  C.  1  Salk.  259.  2  Ld.  Raym.  T50.  Holt,  264,  S.  C. 
Doug.  4*78. 

2  Yeates,  Rep.  448.  Coiterel  v.  Button,  4  Taunt,  Rep.  830.  Wells  v.  Ncivboldt,  Cam.  &  Norw. 
Rep.  407.  Roffers  v.  Hillhouse,  3  Conn.  Rep.  398.  Adamson,  administrator,  ^-c,  t.  Smtth,  2 
Rep.  Const.  Ct.  South  Car.  269.  Langford's  administrators  v.  Gentry,  4  Bibb,  Rep.  468.  Doe, 
ex  dem.  Prichard  et  al.  v.  Lawgcr,  1  Hawkes,  Rep.  337.  Jones,  administrator,  S;c.  v.  Brodie, 
administrator,  tj-c,  3  Murjih.  Rep.  594. 

[a]  For  the  Statutes  of  Limitation?  of  the  various  States,  the  reader  is  referred  to  Adams 
on  Eject,  p.  64,  4th  Am.  ed.,  and  Appendix,  p.  501,  551. 


OF  EJECTMENT.  1X97 

was  afterwards  lioldcn,  agreeably  to  Avliat  is  now  the  settled  practice,  that 
in  such  case  the  proof  of  an  actual  entry  was  unnecessary  ;  the  confession 
of  it  by  the  consent  rule  being  deemed  sufl5cicnt.(c)  And  at  length,  by  the 
statute  4  Geo.  II.  c.  28,  §  2,  "  in  all  cases  between  landlonl  and  tenant,  as 
often  as  it  shall  happen  that  one  half  year's  rent  shall  be  in  arrear,  and 
the  landlord  or  lessor,  to  whom  the  same  is  due,  hath  right  by  law  to  re- 
enter for  the  nonpayment  thereof,  such  landhu-d  or  lessor  shall  and  mav, 
without  any  formal  demand  or  re-entry,  serve  a  declaration  in  ejectment, 
for  the  recovery  of  the  demised  premises ;  or,  in  case  the  same  cannot  be 
legally  served,  or  no  tenant  be  in  actual  possession  of  the  premises,  then 
to  affix  the  same  upon  the  door  of  any  demised  messuage  ;  or,  in  case  such 
ejectment  shall  not  be  for  the  recovery  of  any  messuage,  then  uj)on  some 
notorious  place  of  the  lands,  tenements  or  hereditaments,  comj)rised  in 
such  declaration  in  ejectment ;  and  such  affixing  shall  be  deemed  legal 
service  thereof:  which  service,  or  affixing  such  declaration  in  ejectment, 
shall  stand  in  the  place  and  stead  of  a  demand  and  re-entry.  And  in  case 
of  judgment  against  the  casual  ejector,  or  nonsuit  for  not  confessing  lease, 
entry  and  ouster,  it  shall  be  made  appear  to  the  court  where  the  said  suit 
is  depending,  by  affidavit,  or  be  proved  upon  the  trial  in  case  the  defendant 
appears,  that  half  a  year's  rent  was  due  before  the  said  declaration  was 
served,  and  that  no  sufficient  distress  was  to  be  found  on  the  demised  pre- 
mises, countervailing  the  arrears  then  due,  and  that  the  lessor  or  lessors 
in  ejectment  had  power  to  re-enter;  then  and  in  every  such  case  the  lessor 
or  lessors  in  ejectment  shall  recover  judgment  and  execution,  in  the  same 
manner  as  if  the  rent  in  arrear  had  been  legally  demanded,  and  a  re-entry 
made." 

And  in  case  the  lessee  or  lessees,  his,  her  or  their  assignee  or  assignees, 
or  other  person  or  persons  claiming  or  deriving  under  the  said  leases,  shall 
permit  and  suScr  judgment  to  be  had  and  recovered  on  such  ejectment,  and 
execution  to  be  executed  thereon,  without  paying  the  rent  and  arreai-s,  to- 
gether with  full  costs,  and  without  filing  any  bill  or  bills  forreliel'  in  equity, 
within  six  calendar  months  after  such  execution  executed ;  then  and  in 
such  case  the  said  lessee  or  lessees,  his,  her  or  their  assignee  or  as- 
signees, and  all  other  persons  claiming  and  deriving  under  the 
*said  lease,  shall  be  barred  an(5  foreclosed  from  all  reliefer  remedy  [  *1108  ] 
in  law  or  equity,  other  than  b3-writ  of  error,  for  reversal  of  such 
judgment,  in  case  the  same  shall  be  erroneous ;  and  the  said  landlord  or 
lessor  shall  from  thenceforth  hold  the  said  demised  premises,  discharged 
from  such  lease  :  And  if,  on  such  ejectment,  verdict  shall  pass  for  the  de- 
fendant or  defendants,  or  the  plaint'iif  or  plaintiffs  shall  be  nonsuited  there- 
in, except  for  the  defendant  or  defendants  not  confessing  lease,  entry  and 
ouster,  then,  in  every  such  case,  such  defendant  or  defendants  shall  have 
and  recover  his,  her  and  their  full  costs.  I'rovided  always,  that  nothing 
therein  contained  shall  extend  to  bar  the  right  of  any  mortgagee  or  niort- 
gagees  of  such  lease,  or  any  part  thereof,  who  shall  not  be  in  possession; 
80  as  such  mortgagee  or  mortgagees  shall  and  do  within  fix  calendar  months 
after  such  judgment  obtained,' and  execution  executed,  pay  all  rent  in 
arrear,  and  all  costs  and  damages  sustained  by  such  lessor,  person  or  per- 
sons entitled  to  the  remainder  or  reversion  as  aforesai<l,  and  pcrf«»rm  all 
the  covenants  and  agreements,  which  on  the  part  and  behalf  of  the  first 

(c)  See  note  {c).  preceding  page. 
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lessee  or  lessees  are  and  ought  to  be  performed."  The  objects  of  this 
statute  were  first,  to  facilitate  the  mode  of  proceeding  in  ejectment,  by  land- 
lord against  tenant,  where  half  a  year's  rent  is  in  arrear,  and  no  sufficient 
distress  on  the  premises :  and  secondly,  to  take  off  from  the  landlord  the 
inconvenience  of  his  continuing  always  liable  to  an  uncertainty  of  posses- 
sion, from  its  remaining  in  the  power  of  the  tenant  to  offer  him  a  compen- 
sation at  any  time,  in  order  to  found  an  application  for  relief  in  equity, 
and  to  limit  and  confine  the  tenant  to  six  calendar  months  after  execution 
executed,  for  his  doing  this,  or  else  that  the  landlord  should  thenceforth 
hold  the  demised  premises  discharged  from  the  lease. (a) 

It  is  still  necessary  however,  in  certain  cases,  to  make  an  actual  entry 
on  the  premises,  before  an  ejectment  is  brought :  as  where  o-Jine  has  been 
levied  with  proclamations,  in  which  case  an  actual  entry  must  be  made  to 
avoid  it, (J)  and  the  demise  laid  after  such  entry. (c)  An  actual  entry  is 
also  necessary,  when  the  claimant  proceeds  in  ejectment  on  a  vacant  pos- 
session,(f/)  or,  as  it  seems,  in  an  inferior  court  :{e)  And  as  an  ejectment 
cannot  be  maintained  by  a  joint-tenant  or  tenant  in  common,  against  his 
companion,  without  proof  of  an  actual  ouster  or  denial  of  entry,  it  is  still 
necessary  in  this  case,  that  an  actual  entry  should  be  made,  or  attempted 
to  be  made,  by  the  claimant  or  his  attorney,  and  that  there  should  have 
been  such  an  ouster  or  denial  of  entry  by  the  tenant,  before  the  ejectment 
is  brought. 

The  entry,  when  necessary,  must  be  made  by  the  party  who  claims  the 
land,  or  by  some  person  appointed  to  enter  for  him,  by  power  of 
[  *1199  ]  ^attorney  :{aa)  And,  although  the  entry,  to  avoid  a  fine,  be  made 
by  a  stranger,  in  the  name  of  the  person  who  has  the  right,  with- 
out any  previous  command  from  him,  yet  if  he  afterwards  assent  to  the  entry, 
within  j^v^  years  after  the  fine  is  levied,  such  entry  will  be  sufficient  ;(5&)  But 
if  the  assent  be  not  given  within  five  years,  any  subsequent  assent  will  not 
avail ;  for  the  statute  of  fines,  being  made  for  the  purposes  of  repose  and 
tranquillity,  is  always  taken  strictly. (cc)  A  guardian  for  nurture  or  in 
socage,  may  enter  in  the  name  of  his  ward,  without  any  command  or  assent ; 
and  such  entry  shall  save  his  right.  So  also,  the  remainder-man  or  rever- 
sioner, or  lord  of  a  copyhold,  may  enter  in  the  name  of  the  tenant  for  life 
or  years,  or  copyholder ;  or  these  particula?  tenants,  in  the  name  of  the 
reversioner  or  remainder-man,  or  lord,  without  any  command  or  assent,  on 
account  of  the  privity  between  the  parties  :{dd)  So  likewise,  an  entry  by  a 
cestui  que  trust  will  be  sufficient. (eg)  And  the  entry  of  one  joint-tenant, 
coparcener,  or  tenant  in  common,  will  avoid  the  effect  of  a  fine,  as  to  the 
other  joint-tenant,  coparcener,  or  tenant  in  common. (/) 

With  respect  to  the  mode  of  making  the  entry,  it  must  be  upon  the 

(a)  1  Bur.  619;  and  see  1  Wms.  Saund.  5  Ed.  287,  (IG). 

(b)  Doug.  484.  Run.  Eject.  2  Ed.  224,  &c. ;  and  see  Ad.  Eject.  2  Ed.  Chap.  IV.  1  Wms. 
Saund.  319.  7  Durnf.  &  East,  433,  727.  1  Car.  &  P.  91 ;  but  .see  9  East,  17.  1  Car.  & 
P.  130. 

(c)  2  Str.  1086.  Willes,  327.  Andr.  125.  13  East,  489,  S.  C;  and  see  7  Durnf.  & 
East,  727. 

(cJ)  Ad.  Eject.  2  Ed.  Chap.  VI.     2  Sel.  Pr.  91,  130,  134.     Post,  1201,  1204. 
(e)   1  Keb.  690,  795;  and  see  Gilb.  Eject.  38.     Run.  Eject.  2  Ed.  174.     Ad.  Eject.  2  Ed. 
173,  176,  7.     3  Blac.  Com.  203,  (3j. 

(aa)  Co.  Lit.  258,  a.  {hi)  Id.  245,  a,  248,  a.     2  Str.  1128. 

{cc)  Poph.  108.     Moore,  450,  S.  C.     Id.  457.     9  Co.  106,  a.     Cro.  Eliz.  561. 
Idd)  9  Co.  106,  a.  [ec)   1  Ld.  Raym.  716. 

(/)  Bro.  Abr.  tit.  Entry  Congeable,  37."    1  Rol.  Abr.  740.     6  East,  173. 
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lands  comprised  in  the  fine  ;  for  an  entry  into  other  lands  claiming  those 
comprised  in  the  fine,  will  not  be  sufficient  :(y)  And  when  all  the  lands  lie 
in  one  county,  the  party  may  enter  into  any  part  of  them,  making  a  declara- 
tion in  the  name  of  the  -whole ;  hut  if  the  lands  lie  in  different  counties, 
there  must  be  a  separate  entry  for  each  several  county. (A)  The  entry  must 
also  be  made  animo  clamandi,  with  an  intention  of  chiiming  the  freehold 
against  the  fine  :{i)  And  therefore  where,  upon  a  special  verdict  in  eject- 
ment, it  was  found  that  a  fine  had  been  levied  of  the  premises,  and  tliat 
the  lessor  of  tlie  plaintiff  entered  thereon,  with  intent  to  make  tlie  demise 
mentioned  in  the  declaration,  but  not  for  the  purpose  of  avoiding  the  fine, 
it  was  holden  that  such  entry  was  not  sufficient. (/c)  If  the  claimant  be 
deterred  by  menaces,  or  bodily  fear,  from  entering  on  the  lands  wliercof  a 
fine  has  been  levied,  he  must  then  make  his  claim  as  near  the  land  as  he 
can,  which  in  that  case  will  be  deemed  as  effectual  as  if  he  had  made  an 
actual  cntYj.{I)  But,  by  the  statute  4  Ann.  c.  IG,  §  16,  "  no  claim  or 
entry  to  be  made  of  or  upon  any  lands,  &c.  shall  be  of  any  force  or  effect, 
to  avoid  a  fine  levied  with  proclamations  according  to  the  statute,  or  a 
sufficient  entry  or  claim  within  the  statute  of  limitations,  unless,  upon  such 
entry  or  claim,  an  action  be  commenced  within  one  year  next  after  the 
making  of  such  entry  or  claim,  and  prosecuted  with  effect." 

*rreviously  to  the  statute  4  Geo.  II.  c.  28,  it  Avas  necessary  to  [*1200] 
make  a  demand  of  the  rent,  in  order  to  mahitain  an  ejectment, 
on  a  jyi'oviso  of  .re-entry  for  the  nonpayment  of  it,(V/)  unless  there  was  an 
express  stipulation  to  the  contrary  in  the  proviso  ;[h)  which  demand  must 
have  been  made  by  the  landlord,  cither  in  person,  or  by  an  agent  properly 
authorized  :{c€)  and  it  must  have  been  so  made,  of  the  precise  rent  due,  a 
convenient  time  before  sunset,  upon  the  very  day  when  the  rent  was  payable 
by  the  lease,  to  save  the  forfeiture;  and  where  the  j;?'ov/so  was,  that  "if 
the  rent  should  be  behind  or  unpaid,  by  the  space  of  tldrty  or  any  other 
number  of  days  after  the  day  of  payment,  it  should  be  lawful  for  the  lessor 
to  re-enter,"  a  demand  must  have  been  made  on  the  thirtieth  or  other  last 
day.((Z)  The  demand  of  rent  must  also  have  been  made  upon  the  land 
demised,  and  at  the  most  notorious  part  of  it,  unless  a  place  were  appointed 
where  the  rent  was  payable,  in  which  case  the  demand  must  have  been 
made  at  such  place  ;(<?)  and  if  there  were  a  dwelling  house  upon  the  land, 
it  must  have  been  at  the  front  or  fore  door,((Z)  but  it  was  not  necessary  to 
enter  the  house,  though  the  door  was  open.((?)  By  the  above  statute,  the 
service  of  the  declaration  in  ejectment  was  substituted  for  the  demand  of 
rent,  which  at  common  law  must  have  been  made  upon  the  day  when  the 
forfeiture  accrued,  in  case  of  non-payment;  and  tlierefore  it  was  holden 
to  be  no  ground  of  nonsuit  in  ejectment,  that  the  declaration  was  served 
on  a  day  subsequent  to  that  on  which  the  demise  Wiis  laid,  and  which  wai< 
after  the  rent  became  due ;  because  the  title  of  the  lessor  must  be  taken 
to  have  accrued  on  the  day  when  the  forfeiture  would  have  been  incurred 

{g)  Ilardr.  400. 

(A)  Lit.  I  417.     Run.  Eject.  2  Ed.  163,  &c.,  232.  (0  1  Vent.  42. 

{k)  2  Str.  1086.     Willcs,  327.     Andr.  125.     13  East,  489,  S.  C. 

(I)  Lit.  ^  419.     Co.  Lit.  253,  b.     3  Blac.  Com.  174. 

(«)  Co.  Lit.  201.     7  Co.  28.     7  Durnf.  &  East,  117. 

\b)  2  Barn.  &  Cres.  490.     4  Dowl.  &  Ryl.  45,  S.  C;  and  see  Doug.  486. 

\cc)  7  East,  363. 

(</)  Co.  Lit.  201,  2.     1  Wra?.  Saund.  5  Ed.  287,  (16) ;  and  sec  Ad.  Eject.  2  Ed.  144. 
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at  common  law,  for  nonpayment  of  the  rent.(e)  And  the  statute  does  not 
seem  to  be  altogether  confined  to  cases  of  ejectment  brought  after  half  a 
year's  rent  due,  where  no  sufficient  distress  was  to  be  found  on  the  pre- 
mises. (/)  But  it  has  been  determined,  that  the  landlord  cannot  recover 
in  ejectment  on  this  statute,  if  there  be  a  sufficient  distress  on  the  premises, 
to  countervail  the  arrears  of  rent  due  at  the  time  of  serving  or  affixing  the 
declaration  ;(^)  nor  can  an  ejectment  be  maintained  in  such  case,  for  non- 
payment of  rent,  independently  of  the  statute,  unless  the  rent  be  demanded 
in  proper  time,  with  all  the  formalities  required  by  the  common  law. (A) 


The  ancient  mode  of  proceeding  in  ejectment  was  for  the  freeholder,  or 
other  person  having  a  legal  estate  and  right  of  entry,  to  make  an  actual 
entry  on  the  premises,  and  to  seal  and  deliver  a  lease  to  a  third  person ; 
and  after  the  lessee  had  entered,  he  continued  in  possession, 
[  *1201  ]  until  he  was  ^ejected  by  the  tenant,  or  some  other  person  enter- 
ing thereon  animo  possidendi,  or  even  by  chance,(«)  who  was 
called  the  casual  ejector.  An  action  of  ejectment  was  then  brought, 
founded  on  the  lease  ;  in  which  the  lessee,  v.ho  was  usually  some  friend  of 
the  lessor,  was  plaintiff,  and  the  tenant  in  possession,  or  casual  ejector, 
was  defendant.  But  if  the  ejectment  was  brought  against  the  casual 
ejector  without  notice  to  the  tenant,  the  latter  might  have  been  turned 
out  of  possession,  without  having  an  opportunity  of  defending  his  title  ;(5) 
to  remedy  which  a  rule  was  laid  down,  that  no  plaintiff  should  proceed  in 
ejectment  against  the  casual  ejector,  without  delivering  a  declaration  to 
the  tenant  in  possession  ;(tf)  and  it  was  the  practice  for  the  tenant,  on 
receipt  of  the  declaration,  if  he  had  any  title  to  the  lands,  to  apply  to  the 
court  for  permission  to  defend  the  action ;  which  application  was  granted, 
upon  his  undertaking  to  indemnify  the  defendant  from  the  expenses  of 
the  suit.  The  action,  however,  proceeded  in  the  name  of  such  defendant ; 
though  the  tenant  in  possession  was  permitted  at  the  trial  to  give  evidence 
of  his  own  i\i\e.[dd) 

In  the  case  of  a  vacant  possession,  when  the  premises  are  wholly  deserted 
by  the  tenant,  and  his  place  of  residence  is  unknown,(<?)  and  the  case  is  not 
provided  for  by  the  statute  4  Geo.  11.  c.  28,(/)  the  claimant,  if  he  mean 
to  proceed  by  ejectment,  must  make  an  actual  entry,  and  seal  and  deliver 
a  lease  on  the  premises,  in  person  or  by  attorney ;  after  which,  the  eject- 
ment is  brought  by  the  lessee,  against  the  person  who  ejects  him.  But  an 
ejectment  cannot  be  maintained,  as  on  a  vacant  possession,  when  there  is 
any  thing  left  by  the  tenant  on  the  premises,  however  trifling ;  as  beer  in 
a  cellar,  or  hay  in  a  barn  :{ci)  and  in  the  case  of  renting  ground,  on  which 
there  is  no  house  or  barn,  if  it  be  known  where  the  tenant  lives,  he  must 
be  served. (^) 

{e)  3  Barn.  &  Cres.  752.     5  Dowl.  &  Ryl.  71 1,  S.  C;  and  see  2  Ken.  320, 
(/)  7  East,  363. 

(g)  7  Durnf.  &  East,  117  ;  but  see  1  Moody  &  M.  77. 

{h)  7  Durnf.  &  East,  117;  and  see  Ad.  Eject.  2  Ed.  144.     2  riiil.  Evid.  224,  &c. 
(«)   1  Lil.  Pr.  Reg.  673.      »  (b)   1  Keb.  705. 

(c)  Sty.  Rep.  3G8.     1  Sid.  24.     1  Lil.  Pr.  Reg.  497 ;  and  see  3  Bur.  1290,  1297.     1  Blac. 
Rep.  360.     Run.  Eject.  2  Ed.  18.     Ad.  Eject.  2  Ed.  13. 
(dd)  Ad.  Eject.  2  Ed.  13. 

he)  Id.  173.     2  Sel.  Pr.  2  Ed.  133.     Post  1204,  1215.  (/T)  2  Sel.  Pr.  2  Ed.  130. 

(:;</)  2  Str.  1064.     Bui.  Ni.  Pri.  97,  S.  C. ;  and  see  2  Chit.  Rep.  177. 
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The  method  of  proceeding  in  ejectment,  on  a  vacant  possession,  is  as 
follows.  A  lease  for  years(//)  being  previously  prcjiared,  and  a  power  of 
attorney(/)  executed  when  necessary,  the  party  claiming  title,  or  his  attor- 
ney, must  enter  upon  the  premises,  before  the  essoin  day  of  the  term,  and 
there  seal  and  deliver  the  lease  to  the  lessee,  who  is  usually  some  friend  of 
the  lessor,  and  at  the  same  time  put  hin\  into  possession:  but  it  is  a  rule 
of  court,(^)  in  the  King's  Bench  and  Common  Pleas,  for  the  prevention  of 
maintenance  and  brocage,  that  "no  attorney  shall  be  lessee  in  ejectment." 
The  lease  being  executed,  and  possession  delivered,  the  lessee  continues  on 
the  premises,  until  some  other  person  enters  thereon,  usually  by  agreement 
before-hand,  and  turns  him  out  of  possession :  upon  which  the 
copy  of  a  declaration  in  ejectment,  which  has  been  ^previously  [*1202] 
prepared,  is  delivered  on  the  premises  to  the  ejector,  founded 
upon  the  demise  contained  in  the  lease.  This  declaration  is  similar  to  that 
in  ordinary  cases,  except  that  the  parties  to  it  are  real,  and  not  fictitious 
persons, (a)  the  lessee  being  made  plaintiff,  on  the  demise  of  the  lessor,  and 
the  ejector  defendant :  And  in  lieu  of  the  ordinary  notice,  for  the  tenant  to 
appear  and  be  made  defendant,  instead  of  the  casual  ejector,  a  notice  is 
subscribed  to  the  declaration,  signed  by  the  plaintiff's  attorney,  and 
addressed  to  the  real  defendant,  informing  him,  that  unless  he  appear  in 
court  on  tho  first  day,  or  within  the  first /owr  days,  in  London  oy  MidJle- 
sex,  or,  in  any  other  county,  within  the  first  eight  days  of  the  next  term, 
at  the  suit  of  the  plaintiff,  and  plead  to  the  declaration,  judgment  will  be 
entered  against  him  by  default. (i) 

In  the  King's  Bench,  the  motion  for  judgment  against  the  defendant,  in 
the  case  of  a  vacant  possession,  is  founded  on  an  affidavit,  stating  the  entry 
of  the  lessor  of  the  plaintiff,  and  his  sealing  a  lease  on  the  premises,  the 
entry  of  the  lessee,  and  ouster  by  the  defendant,  with  the  delivery  to  the 
latter,  of  a  copy  of  the  declaration  in  ejectment  :(c)  An  affidavit  should 
also  be  made,  of  the  execution  of  the  power  of  attorney,  if  the  entry  was 
made  by  a  third  person.(t?)  The  rule  for  judgment,  in  this  court,  is  abso- 
lute in  the  first  instance  :  And  where  the  plaintiff,  having  obtained  judg- 
ment against  the  defendant,  had  neglected  to  take  away  the  rule  from  the 
office,  before  the  end  of  the  term,  the  court  of  King's  IJench  woul.l  not 
assist  him,  by  granting  a  rule  for  judgment  in  the  next  term.(c)  In  the 
Common  Pleas,  a  motion  for  judgment  is  unnecessary,  in  the  case  of  a 
vacant  possession ;  it  being  deemed  sufficient  in  that  court,  for  the  i)lain- 
tiff  to  give  a  rule  to  plead,  as  in  common  cases,  and  at  the  cxpn-atiou  (.f 
the  time  for  pleading,  if  there  be  no  appearance  and  plea,  he  signs  jmlg- 
ment  as  a  matter  of  course. (/)  xVnd  there  is  said  to  be  no  instance,  where 
any  person  claiming  title  to  the  premises,  has  been  let  in  to  defend ;  but 

(Ii)  Append.  Ch.ip.  XLVI.  |  14.  (')  ■^<^-  2  !-• 

(/r)  11.  M.  1054,  I  1.     K.  B.  &  C.  P. 

(a)  Ante,  1201.  ,  ,•    .      .      i        r 

h)  Append.  Chap.  XLVI.  |  16:  and  see  1  Lil.  Pr.  Rejr.  408.  In  most  ol  the  bonk.^  of 
T)ractice,  the  notice  to  a  declaration  iu  ejectment  in  the  King's  Bench,  on  a  vacant  pos.-es- 
sion,  is,  in  Lomlon  and  MirMlr.scx,  to  appear  and  plead  on  the  //>./  day  of  the  next  erm  or, 
in  any  other  conntv,  in  the  next  term  generally.  2  Scl.  I'r.  2  Ed.  131.  hup.  K.  U.  10  M. 
5G1.  Burn's  K.  B.'598  ;  but  in  Ad.  Eject.  2  Ed.  :M2.  it  is  stated  as  above,  ncoording  to  the 
usual  practice  in  other  cases,  to  be  within  the  first  four  days,  in  Lumh,,  or  .Vu/./ZMrx,  or,  m 
any  other  county,  within  the  first  duht  days  of  the  next  term;  and.  in  the  Common  Picas, 
it  is  so  stated  in  Imp.  C.  P.  7  Ed.  G 12.  /  .     ij  »  n 

(c)  Append.  Chap.  XLVI.  ?  17.  ,      ('')  ''^vVi   V  i- 

(.)  2  Chit.  Rep.  ISS.  (/)  Append.  Chap.  \L\  I.  ?  1 .,  «. 
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lie  tliat  can  first  seal  a  lease  tliereon,  must  oljtaln  possession,  and  any  other 
person  claiming  title  thereto,  may  eject  him  if  he  can :  and,  by  the  course 
of  the  court,  no  defence  can  it  is  said  be  made  in  this  case,  except  by  the 
defendant  in  ejectment,  who  is  a  real  ejector. ((/) 


Having  thus  shown  the  ancient  method  of  proceeding  in  ejectment 
founded  on  an  actual  demise,  by  the  lessee  against  the  person 
[  *1203  ]  who  ejects  *him,  I  shall  next  treat  of  the  present  mode  of  pro- 
ceeding therein,  on  a,feig7ied  demise,  in  the  name  of  the  nominal 
plaintiff,  against  the  casual  ejector :  and  in  so  doing,  it  will  be  proper  to 
consider,  first,  the  origin  and  nature  of  this  mode  of  proceeding ;  secondly, 
the  proceedings  against  the  casual  ejector,  previously  to  the  appearance  of 
the  tenant  or  his  landlord,  &c. ;  and  thirdly,  the  appearance,  and  subse- 
quent proceedings  thereon,  to  trial,  final  judgment,  and  execution. 

The  present  mode  of  proceeding  in  ejectment  is  said  to  have  been  intro- 
duced by  Lord  Chief  Justice  HoUe,  who  presided  in  the  Upper  Bench, 
during  the  time  of  the  Commonwealth  ;(a)  to  avoid,  on  the  one  hand,  the 
necessity  of  making  an  actual  entry,  and  sealing  a  lease  on  the  premises, 
for  trying  the  title  ;  and,  on  the  other,  to  obviate  the  inconvenience  arising 
from  the  action  being  brought  against  the  casual  ejector,  and  give  the 
tenant  in  all  cases  an  opportunity  of  defending  his  title,  upon  proper  terms. 
In  this  mode  of  proceeding,  it  is  not  necessary  for  the  claimant  to  make 
an  actual  entry,  or  seal  and  deliver  a  lease  on  the  premises,  or  for  the 
lessee  to  enter  thereon,  and  be  ousted  by  the  defendant ;  but  the  first  proceed- 
ing is  the  delivery  of  a  declaration  to  the  tenant  in  possession,  on  Vb  feigned 
demise,  in  which  the  supposed  lessee  is  the  nominal  plaintiff,  and  a  casual 
ejector  defendant :  to  which  declaration  a  notice  is  annexed,  from  the 
casual  ejector  to  the  tenant  in  possession,  advising  him  to  appear  within  a 
limited  time,  (being  the  first  day,  or  within  the  first  four  days  of  the  next 
term,  in  London  or  3Iiddlesex,  or  in  the  next  term  generally,  in  any  other 
county,)  and  cause  himself  to  be  made  defendant  in  his  stead,  otherwise 
that  judgment  will  be  entered  therein  against  the  casual  ejector,  by  default, 
and  the  tenant  will  be  turned  out  of  possession. 

On  receipt  of  this  declaration  and  notice,  if  the  tenant  do  not  appear 
within  the  limited  time,  he  is  supposed  to  have  no  title  to  the  premises  ;  and 
an  affidavit  having  been  made  of  the  service  of  the  declaration  and  notice, 
the  court  will  order  judgment  to  be  entered  against  the  casual  ejector  by 
default,  and  possession  of  the  premises  will  be  given  to  the  lessor  of  the 
plaintiff,  who  is  considered  as  the  real  claimant.  But  if  the  tenant  mean 
to  appear,  pursuant  to  the  notice,  a  rule  of  court  is  drawn  up,  by  consent, 
of  the  parties,  or  their  attorneys,  (which  is  called  the  consent  rule,)  by  which 
it  is  ordered,  that  the  tenant  be  made  defendant  instead  of  the  casual 
ejector  ;  and  forthwith  appear  at  the  suit  of  the  plaintiff,  and  file  common 
bail  in  the  King's  Bench  by  bill,  and  receive  a  declaration  in  an  action  of 
trespass  and  ejectment,  for  the  premises  in  question,  (describing  them  ac- 
cording to  the  late  rule,)(^)  and  plead  thereto  not  guilty;  and  upon  the 

(ff)  Barnes,  177.     Bui.  Ni.  Pri.  95. 

('i)  Run.  Eject.  2  Ed.  19.     Ad  Eject.  2  Ed.  14,  15. 

(i)  R.  M.  1  Geo.  IV.  K.  B.  R.  H.  1  &  2  Geo.  IV.  C.  P.  R.  E.     2  Geo.  IV.  Exclieq. 
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triiil  of  the  issue,  confess  lease  entry  and  ouster,  ami  insist  upon  the  title 
only;  otherwise  that  jndginont  will  bo  entered  for  tin-  iilaiMtiiTaLrainst  the 
casual  ejector  by  default :  And  as  the  lessor  of  tlie  jdaintilf  will  not,  iu 
this  mode  of  proceeding,  be  aide  to  prove  an  actual  lease,  entry 
and  ouster,  it  is  further  ordered  by  the  consent  rule,  *that  if,  [*1204] 
upon  the  tria  of  the  issue,  the  tenant  shall  not  confess  the  same, 
whereby  the  ]>laintifrsliall  not  be  able  further  to  prosecute  his  suit  iL'alnst 
him,  then  no  «osts  shall  be  allowed  for  not  further  prosecuting  tbe  same, 
but  the  tenant  shall  pay  costs  to  the  plaintiff.  On  tbe  other  li.ind,  as  the 
ejectment  is  b-ouglit  in  the  name  of  the  nominal  pbtiutifl',  against  whom 
the  defendant,  if  he  succeeded,  would  have  no  remedy  for  his  costs,  it  is 
further  orderce,  that  if  upon  the  trial  of  the  issue,  a  verdict  shall  be  given 
for  the  defendmt,  or  it  shall  happen  that  the  plaintiff  shall  not  further 
prosecute  his  siit,  for  any  other  cause  than  for  not  confessing  lease,  entry 
and  ouster,  thui  the  lessor  of  the  plaintiff  shall  pay  costs  to  the  defen<lant. 
This  mode  a  proceeding  however  cannot,  we  have  seen, (a)  be  pursued 
in  the  case  of  i  vacant  possession,  where  there  is  no  tenant  to  whom  the 
declaration  cai  be  delivered ;  nor,  as  between  landlord  and  tenant,  when 
the  premises  a'e  wholly  deserted  by  the  latter,  and  his  place  of  residence 
is  unknown,  (/6)  and  the  case  is  not  provided  fen-  by  the  statute  4  Geo.  II. 
c.  28  '.{c)  nor,  is  it  seems,  when  the  ejectment  is  brought  in  an  inferior  court, 
which  has  no^  the  power  of  framing  the  rule  to  confess  lease,  entry  and  ous- 
ter, ncr  the  neans,  if  such  rule  were  entered  into,  of  enforcing  obedience 
theretc(c?)  In  these  cases  therefore,  the  claimant  must  still  pr<;ceed  in 
the  anrient  node,  by  making  an  actual  entry,  and  sealing  a  lease  ou  the 
premiss,  (e) 

In  teating  of  the  procedings  against  the  easual  ejector,  it  will  be  proper 
to  conider,  first,  the  declaration  in  ejectment ;  secondly,  the  notice,  or 
notice,  for  the  tenant  to  appear,  &c. ;  thirdly,  tl\e  different  modes  of  serving 
the  dtlaration,  and  notices;  fourthly,  the  affidavit  of  service;  fifthly,  the 
rnotioiand  rule  for  judgment  against  the  casual  ejector;  and  sixthh',  the 
judgrait  by  default  against  him,  and  execution  thereon. 

T\\GiecIaration  in  ejectment  is  considered  as  the  first  process  ;(/')  and 
should egularly  be  entitled  of  the  term  iu  which  it  is  delivered  ;  or  if,  as 
is  usua  it  be  delivered  in  vacation,  of  the  preceding  term  :  and  though 
the  deise  be  laid  after  the  first  day  of  that  term,  yet  the  defendant  being 
a  nomiil  person  merely,  cannot  take  advantage  of  the  objecti<m;  and  if 
the  tenit  ajipear,  and  apply  to  be  admitted  defendant,  instea<l  of  the 
casual  oetor,  he  is  then  jjound,  by  the  consent  rule,  to  accejjt  a  deelara- 
tion,  entled  of  a  subsequent  term,  which  obviates  the  objection. (r/)  So, 
if  the  dlaration  be  not  entitled  of  any  term,  the  omissio)i  is  inimatc- 
rial(A)  al  no  advantage  can  be  taken  of  its  being  cntitlecl  by  n)i>*t4ikc  of 
a  wrongerra,  provided  tlie  tenant  has  sufficient  notice  given  him  to  ap- 
pear, (e) 

(a)  AnrL20\. 

(bb)  Adject.  2  Ell.  1:3.     -2  Set.  Pr.  2  Ed.  133.     Jnlr,  1201.     r-"',  121.'.. 
<f)  2  ScPr.  2  Ed.  130.  (r/)  1  Keb.  090,  71*5.     Ante,  1198. 

(e)   1  Li'r.  Ucg.  498,  9. 

(/■)iS5G7.     Barnes,  166.     2  Cromp.  3  Ed.  IC'..     Run.  Eject.  2  Ed.  177.     Ad.  Eject. 
2  Ed.  206. 

(,//)  Ruriject.  2  Ed.  230,  40.     Ad.  Eject.  2  Ed.  181.  2. 

(h)   Gori-lc  ex  dim.  Price  v.  Badlilh,'\\.  58  Geo.  III.  K.  B.  Ad.  Eject.  2  Ed.  ISl. 

((■)  2  CLRep.  172,  3;  but  see  Barnes,  186. 
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*An  ejectment  being  a  local  action,  the  venue  must  be  laid  in 
[  *1205  ]  the  county  in  which  the  premises  are  situate.  And  the  form  of 
the  dech^ration  varies,  as  the  action  is  commenced  by  original 
writ,(rt)  or  by  hill.{h)  In  tlie  King's  Bench,  ejectments  are  now  most 
usually  commenced  by  original  Avrit,(«)  to  prevent  the  dclayjarising  from 
bring  writs  of  error  in  the  Exchequer  chamber  :(6')  but  they/may  be  also, 
and  are  sometimes  commenced  by  bill.{d)  In  the  Commoji  Pleas,  they 
are  always  commenced  by  original  writ ;  and  in  the  Exchequer  of  Pleas, 
by  bill.{e)  The  declaration  by  original,  in  the  King's  Bei;ch,  begins  by 
stating  that  the  casual  ejector  was  attached  to  answer. (/)  &p.  ;  bat  where 
it  began  with  a  recital,  that  the  tenant  was  attached  to  aiswer,  &c.  and 
then  went  on  and  used  the  name  of  the  casual  ejector,  throrehout  the  rest 
of  the  declaration,  a  rule  for  judgment  was  granted  agaiij^t  the  latter : 
The  learned  judge,  howevei',  who  granted  it,  suggested  to  i\t  counsel,  that 
it  might  be  advisable  to  amend  ;  for  though,  if  the  tenant  6A  not  appear, 
this  would  be  immaterial,  yet  if  he  did,  he  might  set  asid^  the  proceed- 

ings.(^^)  ...  .  ,  i    . 

Tlie  declaration  in  ejectment  is  founded  on  one  or  more  demises,  real  or 
supposed.  In  the  case  of  a  vacant  possession,  the  demise,  wepve  seen,[hh) 
is  real ;  but  in  other  cases,  it  is  merely  fictitious,  and  the  dc^ilaration  sup- 
poses that  the  claimant,  who  is  called  the  lessor  of  the  pla^itiff,  demised 
the  premises  to  the  plaintifi',  who  is  a  mere  nominal  person,  for  a  certain 
term  of  years ;  by  virtue  of  which  demise,  the  plaintiff  enteied,  ami  con-, 
tinued  in  possession  till  ejected  by  the  defendant,  who  is  alio  a  n;)minal 
person,  and  called  the  casual  ejector.  The  demise  or  demises  iii  ejejtment 
are  commonly  laid  on  some  day  after,  though  they  may  be  laid  on  th|  very 
day,  the  right  of  entry  accrued, (^'^')  and  it  is  usual  to  lay  them  as  fai  back 
as  possible,  Avith  a  view  to  the  recovery  of  the  mesne  profits. (Zc)  Wbn  an 
entry  is  necessary  to  avoid  a  fine,  the  demise  must  be  laid  after  such 
entry ;(?)  and  if  the  ejectment  be  brought  on  a  proviso  of  re-entry  in  aiease, 
for  non-payment  of  rent  within  a  limited  time,  the  demise  must  Ij  laid 
after  that  time  has  expired. 

When  several  persons  have  distinct  interest  in  the  premises,  thereihould 
be  several  demises  •,{m)  and,  if  the  lessors  of  the  plaintifi"  claim  as  teijnts  in 
common,  (/i)  there  should  be  a  separate  demise  by  each  of  them,  ije  rule 
vras  formerly  considered  to  be,  that  in  laying  demises  in  ejectment,  enants 
in  common  must  sever,  joint  tenants  must  join,  and  coparcenerj might 
either  join  or  sever. (o)  But  where  the  tenant  had  paid  one  entire^ent  to 
the  clerk  of  several  trustees  of  a  charity,  appointed  at  Ifi'erent 
[  =^1206  ]  *times,  it  was  holden  that  proof  of  such  payment,  not  ibutted 
by  express  evidence  that  the  trustees  were  entitled  as  tfiants  in 
common  only,  would  support  an  ejectment  on  their  joint  demise. (<:)   And 

(a)  Append.  Chap.  XLYI.  g  18;  and  for  the  form  of  the  sheriff's  return  tkto,  see 
id.  2  19.  "  , 

(b)  Id.  ^  26,  7.  (c)  Run.  Eject.  2  Ed.  235,  U 
(d)  Append.  Chap.  XLVI.  ^  26.                                (e)  Id.  §  27. 
(/)  Ante,  433.     Append.  Chap.  XLVI.  ?.  20,  22,  &c. 
(f/r/)   1  Chit.  Rep.  573,  a.     2  Chit.  Rep.  1V3,  4,  S.  C. 

(/ih)  Ante,  1201,  2.  (»)  EuL  Xi.  Pri.  105.     2  Wi|274. 

(k)  Bnl.  Xi.  Pri.  87,  8. 

(Z)  2  Str.  1086.     Willes,  327.     Andr.  125.     13  East,  489,  S.  C.     Ante,  1108. 
(m)  Append.  Chap.  XLVI.  |  23,  24.  («)  Id.  |  25.  (o)   12jast,  61. 

[m)  12  East,  221  ;   and  see  1  Esp.  Rep.  3G0. 
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■where  the  lessors  of  the  plaintiff  are  joint  tenants,  or  coparceners,  it  seems 
they  may  either  join  in  one  demise,  or  lay  several  demises,  at  their 
election. (6)  In  the  Kinir's  Bench,  if  a  person  be  named  in  a  declaration 
in  ejectment,  as  one  of  tiie  lessors  of  the  plaintiff,  without  his  autliority,  he 
may  move  the  com-t,  before  appearance,  to  have  his  name  struck  out  of  the 
declaration  :{c)  And  even  a  verdict  in  ejectment,  on  a  supposed  demise  by 
a  party,  without  his  authority,  has  been  set  aside.(<Z)  jiut  the  court  of 
Common  Pleas  would  not,  at  the  instance  of  the  defendant  in  ejectment, 
interfere  against  a  plaintiff,  who  had  laid  a  demise  by  the  assij^nces  of  a 
bankrupt,  without  their  permission ;  they  having  given  up  the  property  to 
the  bankrupt,  and  the  plaintiff  claiming  under  him.(<,') 

When  there  are  several  demises  laid  on  the  same  day,  it  is  usual  to  lay 
only  one  entry  and  ouster ;(/)  but  otherwise  there  should  be  as  many 
entries  and  ousters,  as  there  arc  domises.((7)  The  statute  48  Geo.  III.  c. 
l-i9,(7<)  requiring  copies  of  declarations  to  be  written  in  the  usual  and  ac- 
customed manner,  on  which  a  duty  o^four  pence  a  sheet  was  formerly  im- 
posed, and  it  not  having  been  the  practice  to  write  such  copies  on  both 
sides  of  the  stamped  sheet  of  paper,  the  com-t  of  King's  Bench  held,  that 
service  of  several  copies  of  declarations  in  ejectment  so  written  and  de- 
livered to  different  tenants  in  possession,  was  irregular. (/) 

It  was  formerly  holden,  that  the  declaration  in  ejectment  could  not  be 
amended,  before  aiDpcarance;  and  afterwards,  the  rule  was,  that  it  could 
be  amended  infor-ni  only,  but  not  in  the  demise,(A')  or  other  matter  of  sub- 
stance :  For  the  declaration  being  considered  as  the  first  proccss,(/)  there 
was  nothing  preceding  it,  to  warrant  an  amendment.  A  more  liberal 
principle  however  has  since  been  adopted;  an  ejectment  being  considered 
as  a  fictitious  mode  of  proceeding,  for  the  trial  of  possessory  titles,  and 
open  to  every  equitable  regulation  for  expediting  the  true  justice  of  the 
case  ;(m)  and  hence  it  is  now  settled,  that  the  declaration  in  ejectment  may 
be  amended,  in  the  day  of  the  demise,(?i)  &c.  :[a]  And  it  has  become  the 
practice,  to  permit  the  plaintiff  to  add  a  new  demise,  Avhen  fomideil  on  the 
same  title,  as  by  a  mortgagee,  or  trustee  of  a  term  to  attend  the  inheri- 
tance, &c. ;  though  not  on  a  different  title.  In  a  late  case,  the  plaintiff 
in  ejectment  was  permitted  to  amend  his  declaration,  on  payment 
of  costs,  *by  adding  a  new  count,  on  another  demise,  after  three  [*1207  ] 
terms  had  elapsed,  and  the  roll  had  been  made  up  and  carried 
m.{aa)  And  a  declaration  in  ejectm(^nt  has  been  amended,  in  the  descrip- 
tion of  the  premises,  by  leaving  out  the  word  "  tenements^"  after  judgment, 
and  a  writ  of  error  brought.  "(Z'^') 

The  declaration  in  ejectment  could  not  formerly  have  been  amended,  l)y 

(b)  12  East,  57,  61;  but  see  1  Ld.  Raym.  401.     2  Wils.  232.     1  H.  Blac.  15. 

(c)  2  Chit.  Rep.  171.  ('/)  Id.  NO. 

(e)  3  Taunt.  440.  (/)  Ai)iM>n.l.  Clinp.  XLVI.  ?  23. 

(ff)  Id.  §  24.  And  for  the  forms  of  declarations  in  ejectment,  in  tiie  ditlerenl  courts,  with 
one  or  several  demises,  entries  and  ousters,  see  id.  \  20,  22,  ic. 

(/i)  Schfd.  Part  II. ;  and  see  stat  55  Geo.  III.  c.  1S4.     Sched.  Part.  II.  in  principio. 

(i)   1  Dowl.  &  Ryl.  5(32.     Ante,  322,  3;  452. 

(k)  Garth.  401.     1  Salk.  48.     5  Mod.  332,  S.  C.     Lames,  18G ;  and  see  id.  17. 

(7)  Ante,  1204.  (m)  2  Blac.  Ilcp.  041. 

(/()  4  Bur.  2447.     1  Chit.  Rep.  53G,  /«  nolis.     Ad.  Eject.  2  Ed.  101),  ic. 

(,/rt)  2  Chit.  Rep.  302.     1  Dowl.  &  Ryl.  173,  S.  C. 

[hb)  1  Chit.  Rep.  537,  in  notis ;  and  see  Ad.  Eject.  2  Ed.  2.'. 

[a]  See  Adams  on  Ejectment,  p.  245,  4th  ed..  Am.  note. 
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enlarging  the  term,  without  consent  ;(c)  but  afterwards  it  was  allowed  to 
be  amended  in  this  respect,  without  any  consent  :(f^)  And  where  the  term 
had  expired  several  years  before  the  ejectment  was  brought,  it  was  enlarged, 
upon  payment  of  costs,  though  the  issue  was  made  up,  a  special  jury  struck, 
and  the  cause  gone  down  to  trial,  before  the  mistake  was  discovered ;  the 
court  considering  that  it  was  a  mere  mistake  in  the  declaration,  and  ouo;ht 
to  be  amended  by  the  writ,  which  speaks  of  a  term  not  yet  expired. (e)  In 
a  subsequent  case,(/)  an  enlargement  of  the  term  was  permitted,  where  a 
judgment  in  ejectment  Ireland  had  been  affirmed,  on  a  writ  of  error  in 
the  King's  Bench  in  England;  but  from  various  delays,  the  term  in  the 
declaration  had  expired,  before  the  lessor  of  the  plaintiif  could  obtain  pos- 
session. But  where  the  lessor  of  the  plaintiff  had  neglected  to  sue  out  a 
writ  of  possession  for  more  than  twenty  years  after  the  recovery  in  eject- 
ment, and  in  the  mean  time  there  had  been  several  changes  of  the  property 
and  possession,  the  court  of  King's  Bench  refused  to  grant  a  rule  for  en- 
larging the  term,  which  had  expired. (^)  And  where  a  party  had  been  pre- 
vented from  suing  out  execution  in  ejectment,  by  an  injunction  in  Chan- 
cery, which  continued  in  force  for  many  years,  during  which  the  term  in 
the  declaration  in  ejectment  expired,  the  court  would  not  permit  it  to  be 
enlarged,  unless  it  were  quite  clear,  that  the  amendment  would  work  no 
injustice  to  the  opposite  party. (A) 

The  notice^  at  the  foot  of  the  declaration,  should  be  given,  either  by  the 
casual  ejector,  for  the  tenant  to  appear,  and  be  made  defendant,  in  his 
stead  :(^)  or  by  the  lessor  of  the  plaintiff,  for  the  tenant  to  appear,  and  find 
bail,  &c.  on  the  statute  1  Geo.  IV.  c.  87. (A;)  In  ordinary  cases,  the  notice 
to  appear  should  regularly  be  given  by,  and  subscribed  with  the  name  of  the 
casual  ejector:  but  where  it  was  subscribed  with  the  name  of  the  nominal 
plaintiff,  instead  of  the  casual  ejector,  the  court  of  King's  Bench  refused  to 
set  aside  the  proceedings. (^)  This  notice  should  be  directed  to  the  tenant 
in  possession,  by  name  ;{m)  a  notice  directed  to  the  personal  representatives 
of  a  deceased  tenant,  having  been  deemed  insufficient. (w)     The  christian 

and  surname  of  the  tenant  in  possession  are  also  usually  prefixed 
[*1208]  *to  the  notice  ;(a)  but  where  a  part  of  the  christian  name  was 

abbreviated,  as  where  it  was  written  JoJm  B.  Jones,  instead  of 
John  Benjamin  Jones,  the  notice  was  deemed  sufficient. (6J)  If  there  be 
several  tenants,  it  is  usual  to  prefix  all  their  names  to  the  notice ;  although 
it  does  not  seem  to  be  necessary  to  prefix  more  than  the  name  of  the  indi- 
vidual tenant,  upon  whom  each  particular  declaration  is  served. (cc)  And,  in 
the  Common  Pleas,  where  several  tenants  had  been  duly  served  with  copies 
of  the  declaration,  judgment  was  allowed  to  be  entered  against  the  casual 
ejector ;  although  the  notice,  at  the  foot  of  the  declaration,  was  not 
addressed  to  any  or  either  of  such  tenants. (fZc7) 

(c)  Comb.  110.     1  Salk.  257.     6  Mod.  130.     Barnes,  8  Cas.  temp.  Hardw.  1G5  ;  but  see 
Comb.  50,  scmh.  contra. 

id)  2  Str.  1272.  (e)  2  Blac.  Rep.  940. 

if)  Cowp.  841 ;  and  see  4  Taunt.  16.     1  Chit.  Rep.  535,  6,  {a).     Ad.  Eject.  2  Ed.  200. 

(-7)   2  Barn.  &  Aid.  773.     1  Chit.  Rep.  535,  S.  C. 

(A)   1  Barn.  &  Cres.  121.     2  Dowl.  &  Rjl.  227,  S.  C. 

ii)  Append.  Chap.  XLYI.  I  21,  28.  {Ic)  Id.  I  20,  30. 

(/)  3  Durnf.  &  East,  351.     Barnes,  172,  contra. 

{m)   1  Chit.  Rep.  215,  a.     Ad.  Eject.  2  Ed.  202.     Append.  Chap.  XLVI.  |  21,  28. 

(«)   1  Moore,  113;  and  see  2  Chit.  Rep.  179.  {a)   1  Chit.  Rep.  573. 

{bb)  Id.  [a).  (re)  7  Duruf.  &  East,  477. 

\dd)  5  Moore,  73. 
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The  notice  should  require  tlie  tenant  or  tenants  in  possession  to  appear 
on  the  first  day  in  full  term,  (not  the  essoin  day,)((')  or  within  the  first 
four  days  of  the  next  term,  in  London  or  J/idii/escx ;  or,  in  any  other 
county,  in  the  term  next  after  the  delivery  of  the  declaration.  Formerly, 
when  the  dieclaration  was  served  before  the  essoin  day  of  Uantcr  or  Michael- 
mas term,  the  notice  was  usually  given  for  the  tenant  to  appear  in  those 
terms ;(/)  though,  in  the  Common  Pleas,  it  might,  it  seems,  have  been 
given  to  appear  in  the  next  TrinHij  or  Hilar ij  term,  being  the  issuable 
terms  following,  passing  over  Easter  or  Michaelmas  term. (7)  ]>ut  now, 
since  the  late  rule,(7<)  by  which  "  in  all  country  ejectments,  served  before 
the  essoin  day  of  Michaelmas  or  Easter  term,  the  time  for  the  appearance 
of  the  tenant  in  possession,  shall  be  within /owr  days  after  the  end  of  .such 
Michaelmas  or  Easter  term,  and  shall  not  be  postponed  till  the  fonrth  day 
after  the  end  of  Hilary  or  Trinity  terms  following,"  tlie  notice  in  all 
country  ejectments,  in  the  King's  Bench  and  Common  I'leas,  should  be  to 
appear  in  the  next  term  after  the  delivery  of  the  declaration,  whether  it  be 
an  issuable  term  or  not.  And  where  the  notice  required  the  tenant  to 
appear  in  eight  days  of  Saint  Hilary^  instead  of  Hilary  term  generally, 
the  com-t  of  Common  Pleas  would  not  allow  judgment  to  be  signed,  but  left 
the  party  to  bring  a  fresh  action;  as  the  notice  was  irregular  and  void.(«) 
Where  the  notice  however,  in  a  town  cause,  was  to  appear  not  on  the  first 
day,  but  in  the  heginniny  of  the  next  term,  the  court  granted  a  rule  for 
judgment.(7f)  So,  where  the  notice,  by  reference  to  the  title  of  the  decla- 
ration, is  to  appear  in  a  wrong  term,  this  does  not  seem  to  be  material, 
provided  the  notice  be  properly  dated,(/)  or  the  tenant  has  been  apprised 
of  the  mistake. (Z)  And  where  the  notice  was  of  a  wrong  term,  the  court 
permitted  it  to  be  amended. (w)  In  the  King's  Bench  by  hill,  the  notice 
should  require  the  tenant  to  appear  in  his  majesty's  court  of  King's  Bench 
at  Westminster,  where  the  court  is  holden,(w)  or,  by  original, 
♦wheresoever  his  majesty  shall  then  be  in  England  ;{a)  But  where  [  *1209  ] 
the  notice,  by  original,  was  not  to  appear  wlieresoever,  &c.,  but 
at  Westminster,  as  in  proceedings  by  hill,  it  was  deemed  sufficient. (?-)  In 
the  Common  Pleas,  the  notice  is  to  appear  in  his  majesty's  court  of^  Com- 
mon Bench  ;{c)  and,  in  the  Exchequer,  in  the  office  of  pleas  of  his  nuijesty's 
court  of  Exchequer,  at  Westminster. {dd) 

In  ejectment,  by  landlord  against  tenant,  on  the  statute  1  (ieo.  IV.  c. 
87,(e(?)  "where  the  term  or  interest  of  any  tenant,  holding  under  a  lease 
or  agreement  in  writing,  any  lands,  &c.,  for  any  term  or  nunda-r  of  years 
certain,  or  from  year  to  year,  shall  have  expired,  or  been  determined,  cither 
by  the  landlord  or  tenant,  by  regular  notice  to  quit,  and  such  tenant,  or 
any  one  holding  or  claiming  by  or  under  him,  shall  refuse  to  deliver  up 
possession  accordingly,  after  lawful  demand  in  writing,(_/f )  made  and 
signed  by  the  landlord  or  his  agent,  and  served  personally  upon,  or  loft  at 

{e)  2  Str.  1049.  (/)  Say.  Rep.  -JO. 
(/-/)  Barnes,  186,  250.     4  Taunt.  738. 

(h)  11.  E.  2  Geo.  IV.     4  Barn.  &  AM.  .530.  2  Chit.  Rep.  .-^75,  G.  K.  B.     3  Bro.l.  k  limg. 

705.     5  Moore,  637.     2  Chit.  Rep.  380,  C.  P.  0  Price,  209,  Excheq. 
(/)  8  Moore,  70. 

(A-)  Barnes,  175.  (/)  2  Chit.  Rop.  171.  2. 

(m)   7  Durnf.  k  East,  460.  («)  Append.  Chap.  XL\  I.  {  2*3. 

(fl)  Append.  Chap.  XLVI.  ?  21.  (h)  2  Chit.  Rep.  171. 

ic)  Append.  Ch.np.  XLVI.  f  21.  {dd)  Id.  'i  28. 

\ee)  Id.  I  1.  [IT)  Append.  Chap.  XL^  I.  \  40. 
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the  dwelling  house  or  nsnal  place  of  abode  of  such  tenant  or  person,  and 
the  landlord  shall  thereupon  proceed  by  action  of  ejectment,  for  the  reco- 
very of  possession,  it  shall  be  lawful  for  him,  at  the  foot  of  the  declaration, 
to  address  a  notice  to  such  tenant  or  person,  requiring  him  to  appear  in 
the  court  in  which  the  action  shall  have  been  commenced,  on  the  first  day 
of  the  term  then  next  following,  or,  if  the  action  shall  be  brought  in  Wales, 
or  in  the  counties  palatine  of  Chester,  Lancaster,  or  Durham  respectively, 
then,  on  the  first  day  of  the  next  session  or  assizes,  or  at  the  court  day, 
or  other  usual  period  for  appearance  to  process,  then  next  following,  (as 
the  case  may  be,)  there  to  be  made  defendant,  and  to  find  such  bail,  if 
ordered  by  the  court,  and  for  such  purposes,  as  are  thereinafter  speci- 
fied ;"(,^)  This  notice  should  be  signed  by  the  lessor  of  the  plaintiff,  and 
not  by  the  casual  ejector  ;(/i)  and  ought  to  be  a  separate  notice,  in  addition 
to  the  ordinary  one  given  by  the  latter ;(/!)  for  besides  that  it  is  given  by 
a  different  person,  its  object  is  also  different,  the  notice  given  by  the  casual 
ejector  being  merely  for  the  tenant  to  appear  and  be  made  defendant  in 
his  stead,  but  the  notice  by  the  lessor  of  the  plaintiff  is  to  appear  and  find 
bail,  &c.,  according  to  the  statute ;  and  the  latter  notice  is  always  to  appear 
on  the  fir^t  day  of  the  next  term,  whereas  the  notice  given  by  the  casual 
ejector,  in  country  causes,  is  to  appear  in  the  next  term  generally.  The 
notice  required  by  the  statute  may  it  seems  either  state  the  nature  of  the 
bail  or  undertaking,  and  the  recognizance  to  be  given  and  entered  into  by 
the  tenant  and  his  sureties,  specially,  or  may  describe  them  generally,  with 
reference  to  the  statute. 

The  declaration  in  ejectment  should  \iQ  -personally  served,  by  delivering 
a  true  copy  of  it,  and  of  the  notice  or  notices  thereunder  Avritten,  to  the 

tenant  in  possession,  or  his  wife,  and  at  the  same  time  reading 
[  *1210  ]  over  the  *notices,  and  explaining  the  intent  and  meaning  of  such 

service  ;  or  by  acquainting  them  generally,  with  the  intent  and 
meaning  of  the  declaration  and  notices.(a)[A]     And  where  the  declaration 

(y)   Id.  §  29,  30. 

(A)  1  Dowl.  &  Rjl.  435,  a;  and  see  5  Barn.  &  Aid.  849.     6  Moore,  56,  (a). 

ia)  Append.  Ckap.  XLVI.  I  31. 

[a]  Serving  the  declaration  is  tlie  commencement  of  the  action  of  ejectment  at  common  law. 
Baron  v.  Aheel,  3  Johns.  R.  481.  Pinddly.  Maydwell,  7  B.  Monr.  R.  314.  Taylor  et  al.v.  Taylor 
et  al.,  3  Marsh  Rep.  (Ky.)  19.  In  ejectment,  the  declaration  and  notice  mnst  be  entered  on  the 
record  at  the  term  it  is  returnable,  or  it  is  discontinued  ;  and  proceedings  at  a  subsequent 
term  are  irregular,  though  when  noted  on  record  at  the  proper  term,  the  suit  has  relation  to 
the  service  of  the  notice.  Slair  v.  Pickels,  3  Marsh  Rep.  (Ky.)  551.  The  service  of  a  de- 
claration is  not  eciuivalent  to  a  demand  of  possession.  T)en  v.  Westbrook,  3  Green,  Rep.  371. 
Where  a  printed  declaration  and  notice  in  ejectment  were  served  upon  an  illiterate  tenant, 
who  was  told  merely  that  thej^  were  a  declaration  in  ejectment,  without  any  further  expla- 
aiation,  but  it  appeared  from  circumstances  that  he  must  have  known  the  nature  of  the  papers, 
the  court  considered  this  equivalent  to  a  technical  service.  Jackson,  ex  dem.  Beaver  v.  Stiles, 
1  Cow.  Rep.  222.  Where  a  defendant,  on  being  served  with  a  declai-ation  in  ejectment,  as- 
sented to  the  character  of  tenant  in  possession,  and  afterwards  appeared  and  pleaded  :  held, 
that  it  was  quite  sufficient  evidence  for  a  jury  to  find  that  he  was  the  tenant  in  possession, 
although  it  also  appeared  that  he  was  in  the  situation  only  of  a  servant,  and  managed 
the  business  for  the  real  owner  on  the  premises.  Doe  v.  Stanton,  2  Barn.  &  Aid.  Rep. 
371.  It  must  appear  from  the  affidavit  of  service  that  the  persons  on  whom  the  service 
was  made  were  tenants  in  possession,  and  that  they  were  served  with  copies  of  the  de- 
claration and  notice.  Wharton  v.  Olay,  4  Bibb,  1G7.  In  the  case  of  Jackson,  dem.  Salisbury 
V.  Salisbury.  3  Wend.  Rep.  430,  the  declaration  was  served  by  delivering  it  to  the  wife  of 
the  defendant,  on  the  premises  claimed.  The  service  not  being  on  the  defendant  personally, 
leave  was  asked  pursuant  to  the  revised  statutes  of  N.York,  (Parts,  Ch.5,Tit.  l,Sec.  15,  Vol.  2, 
p,  305,)  to  enter  a  rule  for  the  defendant  to  appear  and  plead,  which  was  granted.    If  the  service 
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■was  not  read  over  and  explained  to  the  tenant  in  possession,  on  -whom  it 
was  served,  but  who  subsequently  acknoAvledjrod  that  he  had  received  it, 
and  knew  what  it  was,  this  was  deemed  sulliciciit.(6)  The  declaration  must 
be  delivered  before  the  essoin  day  of  the  term,  in  whicli  tlie  notice  is  f.nvcn 
to  appear;  otherwise  the  plaintiff  cannot  have  jud^rmeiit  till  the  next 
terra  :(c)  and,  in  a  late  case,  where  the  service  of  the  declaration  was 
before  the  essoin  day,  but  the  explanation  of  it  to  the  tenant  in  possession 
did  not  take  place  till  after,  the  court  held  that  the  lessor  of  the  plaintiff 
was  not  entitled  to  judgment. (r/)  It  has  been  doubted,  whether  a  declara- 
tion in  ejectment,  being  in  nature  of  process,  can  be  served  on  a  Sunday  :{e) 
And  where  a  declaration  in  ejectment  was  left  at  the  house  of  the  tenant 
in  possession  on  Saturday,  and  the  tenant  afterwards  acknowledged  that 
he  received  it  on  the  following  Sunday,  Avhich  was  before  the  essoin  day ; 

{h)  2  Chit.  Rep.  186 ;  and  see  id.  184. 

\c)  Barnes,  172,  3.  (J)   1  Dowl.  k  Ryl.  r.G3. 

\e)  2  Cromp.  3  Ed.  165. 

of  the  declaration  in  ejectment  is  not  in  the  regular  or  ordinarj-  manner,  n  jmlg-ment  by  default 
for  want  of  an  appearance  should  not  be  entered  until  the  court  on  a  rule  to  fIiow  cause  has 
sanctioned  the  mode  of  service.  Den,  ex  dcm.  Auiin  v.  J'tnn,  5  Ilalst.  Hep.  247.  Scrvit-c  of 
the  declaration  in  ejectment  upon  the  wife  of  the  tenant  in  possession,  without  stating  that 
it  was  served  at  the  Iiusband's  liouse  or  on  the  premises,  is  insullicient  to  support  a  rule  for 
judgment  against  the  casual  ejector.  Jiif/ht,  ex  dem.  Bonsall  v.  Wrong,  2  Dowl.  &  Uyl.  Rep.  84. 
Where  a  declaration  in  ejectment  was  left  at  the  house  of  the  tenant  on  Saturday,  who  after- 
wards acknowledged  that  he  received  it  on  the  following  Sunday,  (which  was  before  the  essoin 
da}',)  held,  that  this  was  not  good  service.  Doe  v.  Roe,  5  Barn.  &  Cress.  Kep.  7G4.  Service 
of  the  declaration  in  ejectment,  upon  the  servant  on  a  Saturday,  with  ackiiowledgnicnt  by 
tenant  on  a  Sunday,  is  insufficient  for  a  judgment  against  the  casual  ejector.  Gooddth,  ex 
dem.  Mortimer  v.  Nolette,  2  Dowl.  &  Ryl.  Kep.  2;J2.  Service  of  the  declaration  in  ejectment, 
must  be  before  the  essoin  day  of  the  term  ;  but  where  the  service  was  before  that  day,  and 
the  exi)lanation  of  it  to  the  tenant  in  possession  did  not  take  place  till  after,  held,  that  the 
lessor  of  the  plaintiff  was  not  entitled  to  judgment.  Doe  v.  Itoe,  1  Dowl.  k  Ryl.  Rep.  503. 
Where  the  service  is  made  upon  the  tenant  in  possession,  and  he  neglects  to  give  notice  to 
his  landlord,  and  suffers  judgment  to  go  by  default,  it  will  not  be  disturbed  for  tlnit  cause. 
Breeding  v.  Taylor,  6  B.  Monr.  Rep.  62.  Service  of  notice  in  ejectment  upon  the  land  which 
was  occupied  by  the  slaves  of  the  defendant,  was  held  good,  although  the  defendant  resides 
elsewhere.  Doe,  ex  dem.  Clay  et  (d.  v.  Woods  el  al.,  A.  K.  Jlarsh.  Rep.  (Ky.)  ir)2.  Service 
of  a  declaration  in  ejectment  on  the  tenant  in  possession  with  a  subsetiueut  acknowledg- 
ment from  the  attorney  of  the  latter,  that  the  declaration  had  been  received,  is  sufhcient 
for  judgment  nid  against  the  casual  ejector.  Doe  v.  Snce,  2  Dowl.  &  Ryl.  Rep.  .'i.  Several 
tenants  claiming  severally  parts  of  the  land  sued  for,  may  be  sued  in  one  action  of  ejectment. 
Camden,  et  al.  v.  Haskill,  3  Rand.  Rep.  4G2.      White  v.  Pickering,  12  Serg.  &  Rawlc,  435.  _ 

Ejectment  m.ay  be  brought,against  several  persons,  occupying  dilFerent  rooms  in  plaintiflTs 
house.  Marshall  v.  Wood,  5  Verm.  250.  Proof  that  the  copy  of  the  declaration  was  served  upon 
A.  B.,  "said  to  be  one  of  the  directors  of,  &c.,"  has  been  held  to  be  insullicient.  Den  v.  A/'plr- 
gate,  5  Halst.  237.  And  so  proof  that  the  service  was  on  the  daughter  of  the  tenant,  wiihout 
showing  that  such  service  was  made  on  the  premises  in  rpiestion,  is  insullicient.  //'.  7  llal.-t. 
321.  So  a  return  ujjon  the  writ  of  "executed,"'  is  no  evidence  of  the  service  of  the  declar- 
ation. Cravins  v.  Armour,  G  Yerger,  467.  Lytle  v.  Fen,  3  .M-Lean,  411.  The  return  of  the 
marshal  in  ejectment,  stating  that  he  had  shown  the  original  to  one  defendant,  and  delivered 
a  copy  at  the  dwelling  of  another,  in  presence  of  his  wife,  is  not  sufficient ;  as  it  is  necessary 
that  a  copy  of  the  declaration  should  be  left  at  tlie  house  of  each,  and  the  notice  read  or 
explained.  If  it  appear  by  the  marshal's  return,  that  both  defendants  reside  in  the  same 
house,  then  it  is  sufficient  to  deliver  one  copy  of  the  declaration.  CamphfU  v.  Harper,  3  Wa>h. 
C.  C.  R.  356.  Unless  a  writ  o^  habere  facias  possessionem  be  actually  returned  executed,  the 
plalntiir  who  has  been  turned  out  of  possession  by  the  defendant,  may  ujmn  n  suggestion  of 
"  vicecomes  non  misii  breve,"  obtain  an  attachment,  or  sue  out  a  new  writ  of  habere  faciai',  so  as 
to  regain  the  possession  ;  and  the  tact  of  the  writ  having  been  executed,  is  not  sufficient,  un- 
less it  appears  of  record;  and  the  writ  need  not  be  returned,  unless  on  the  api>licatiou  of 
the  plaintiff.  United  States  v.  Slaymaker,  4  Wash.  C.  C.  U.  169.  One  of  several  plaintiffs 
may  be  nonsuited,  and  the  cause  go  on  as  to  the  rest.  Okcson  r.  SHverthorn,  7  W.  k  S.  247. 
Ili'nckle  V.  Rijj'crt,  6  Barr,  I'Jl. 
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tlie  dwelling  house  or  usual  place  of  abode  of  such  tenant  or  person,  and 
the  landlord  shall  thereupon  proceed  by  action  of  ejectment,  for  the  reco- 
very of  possession,  it  shall  be  lawful  for  him,  at  the  foot  of  the  declaration, 
to  address  a  notice  to  such  tenant  or  person,  requiring  him  to  appear  in 
the  court  in  which  the  action  shall  have  been  commenced,  on  the  first  day 
of  the  term  then  next  following,  or,  if  the  action  shall  be  brought  in  Wales, 
or  in  the  counties  palatine  of  Chester,  Lancaster,  or  Durliam  respectively, 
then,  on  the  first  day  of  the  next  session  or  assizes,  or  at  the  court  day, 
or  other  usual  period  for  appearance  to  process,  then  next  following,  (as 
the  case  may  be,)  there  to  be  made  defendant,  and  to  find  such  bail,  if 
.oi"dered  by  the  court,  and  for  such  purposes,  as  are  thereinafter  speci- 
fied ;"(</)  This  notice  should  be  signed  by  the  lessor  of  the  plaintiiF,  and 
not  by  the  casual  ejector  ;{Jl)  and  ought  to  be  a  separate  notice,  in  addition 
to  the  ordinary  one  given  by  the  latter ;(/()  for  besides  that  it  is  given  by 
a  diiferent  person,  its  object  is  also  dilferent,  the  notice  given  by  the  casual 
ejector  being  merely  for  the  tenant  to  appear  and  be  made  defendant  in 
his  stead,  but  the  notice  by  the  lessor  of  the  plaintiff  is  to  appear  and  find 
bail,  &c.,  according  to  the  statute ;  and  the  latter  notice  is  always  to  appear 
on  the  first  day  of  the  next  term,  whereas  the  notice  given  by  the  casual 
ejector,  in  country  causes,  is  to  appear  in  the  next  term  generally.  The 
notice  required  by  the  statute  may  it  seems  either  state  the  nature  of  the 
bail  or  undertaking,  and  the  recognizance  to  be  given  and  entered  into  by 
the  tenant  and  his  sureties,  specially,  or  may  describe  them  generally,  with 
reference  to  the  statute. 

The  declaration  in  ejectment  should  he  persojialli/  served,  by  delivering 
a  true  copy  of  it,  and  of  the  notice  or  notices  thereunder  Avritten,  to  the 

tenant  in  possession,  or  his  wife,  and  at  the  same  time  reading 
[  *1210  ]  over  the  *notices,  and  explaining  the  intent  and  meaning  of  such 

service  ;  or  by  acquainting  them  generally,  with  the  intent  and 
meaning  of  the  declaration  and  notices.(a)[A]     And  where  the  declaration 

(ff)  Id.  ?  29,  30. 

(A)   1  Dowl.  &  Rvl.  435,  a ;  and  see  5  Barn.  &  Aid.  849.     6  Moore,  56,  (a). 

(a)  Append.  Chap.  XLVI.  §  31. 

[a]  Serving  the  dccUiration  is  the  commencement  of  the  action  of  ejectment  at  common  law. 
BaroiiY.Abeel,  3  Johns.  R.iSl.  Findcllx.  Maydwell,  7  B.  Monr.  R.  314.  Taylor  etal.\.  Taylor 
et  al.,  3  Marsh  Rep.  (Ky.)  19.  In  ejectment,  the  declaration  and  notice  must  be  entered  on  the 
record  at  the  terra  it  is  returnable,  or  it  is  discontinued  ;  and  proceedings  at  a  subsequent 
term  are  irregular,  though  when  noted  on  record  at  the  proper  term,  the  suit  has  relation  to 
the  service  of  the  notice.  Stair  v.  Fickels,  3  Marsh  Rep.  (Ky.)  551.  The  service  of  a  de- 
claration is  not  equivalent  to  a  demand  of  possession.  I)e7i  v.  Westbrook,  3  Green,  Rep.  371. 
Where  a  printed  declaration  and  notice  in  ejectment  were  sei'ved  upon  an  illiterate  tenant, 
who  was  told  merely  that  they  were  a  declaration  in  ejectment,  without  any  further  expla- 
nation, but  it  appeared  from  circumstances  that  he  must  have  known  the  nature  of  the  papers, 
the  court  considered  this  equivalent  to  a  technical  service.  Jackson,  ex  dem.  Beaver  v.  Stiles, 
1  Cow.  Rep.  222.  Where  a  defendant,  on  being  served  with  a  declaration  in  ejectment,  as- 
sented to  the  character  of  tenant  in  possession,  and  afterwards  appeared  and  pleaded  :  held, 
that  it  was  quite  sufficient  evidence  for  a  jury  to  find  that  he  was  the  tenant  in  possession, 
although  it  also  appeared  that  he  was  in  the  situation  only  of  a  servant,  and  managed 
the  business  for  the  real  owner  on  the  premises.  Doe  v.  Stanton,  2  Barn.  &  Aid.  Rep. 
371.  It  must  appear  from  the  affidavit  of  service  that  the  persons  on  whom  the  service 
was  made  were  tenants  in  possession,  and  that  they  were  served  with  copies  of  the  de- 
claration and  notice.  Wharton  v.  Clay,  4  Bibb,  167.  In  the  case  of  Jackson,  dem.  Salisbury 
V.  Salisbury.  3  Wend.  Rep.  430,  the  declaration  was  served  by  delivering  it  to  the  wife  of 
the  defendant,  on  the  premises  claimed.  The  service  not  being  on  the  defendant  personally, 
leave  was  asked  pursuant  to  the  revised  statutes  of  N.York,  (Parts,  Ch.  5,  Tit.  l,Sec.  15,  Vol.  2, 
p-305,)  to  enter  a  rule  for  the  defendant  to  appear  and  plead,  which  was  granted.   If  the  service 
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was  not  read  over  and  explained  to  the  tenant  in  possession,  on  ■whom  it 
was  served,  but  who  subsequently  aeknowledfred  that  he  had  received  it, 
and  knew  what  it  was,  this  was  deemed  suflicient.(^')  The  declaration  must 
be  delivered  before  the  essom  day  of  the  term,  in  which  the  notice  is  given 
to  appear ;  othcrAvise  the  plaintiff  cannot  have  judfiment  till  the  next 
term  :(c)  and,  in  a  late  case,  where  the  service  of  the  declaration  was 
before  the  essoin  day,  but  the  explanation  of  it  to  the  tenant  in  possession 
did  not  take  place  till  after,  the  court  held  that  the  lessor  of  the  plaintiff 
was  not  entitled  to  ju(lfrment.((?)  It  has  been  doubted,  whether  a  declara- 
tion in  ejectment,  being  in  nature  of  process,  can  be  served  on  a  Sunilny  :{c) 
And  where  a  declaration  in  ejectment  was  left  at  the  house  of  the  tenant 
in  possession  on  Saturday,  and  the  tenant  afterwards  acknowledged  that 
he  received  it  on  the  following  Sunday,  which  was  before  the  essoin  day ; 

(i)  2  Chit.  Rep.  186;  and  see  id.  184. 

(c)  Barnes,  172,  3.  (</)   1  Dowl.  k  Ryl.  503. 

(e)   2  Cromp.  3  Ed.  165. 

of  the  declaration  in  ejectment  is  not  in  the  regular  or  ordinary-  manner,  a  jndjrmcnt  hj  default 
for  want  of  an  appearance  should  not  be  entered  until  the  court  on  a  rule  to  fIiow  cause  hn.s 
sanctioned  tlie  mode  of  service.  J)cn^  ex  dem.  Autvn  v.  F>-nn,  5  Ilalst.  Hep.  247.  .Service  of 
the  deL'laration  in  ejectment  upon  the  wife  of  the  tenant  in  possession,  without  stating  that 
it  was  served  at  the  husband's  house  or  on  the  premises,  is  insullicient  to  support  a  rule  for 
judgment  against  the  casual  ejector.  Right,  ex  dem.  Bonsall  v.  Wronij^  '1  Dowl.  &  l!yl.  Rep.  84. 
Where  a  declaration  in  ejectment  was  left  at  the  house  of  tlic  tenant  on  Saturday,  who  after- 
wards acknowledged  that  he  received  it  on  the  following  Sunday',  (which  was  before  the  essoin 
day,)  held,  that  this  was  not  good  service.  Doe  v.Eoe,  5  Barn.  &  Cress.  Rep.  7G4.  Service 
of  the  declaration  in  ejectment,  upon  the  servant  on  a  Saturday,  with  acknowledgment  by 
tenant  on  a  Sunday,  is  insufficient  for  a  judgment  against  the  casual  ejector.  Goodlitle,  ex 
dem.  Mortimer  v.  Nolctte,  2  Dowl.  &  Ryl.  Rep.  232.  Service  of  the  declaration  in  ejectment, 
must  be  before  the  essoin  day  of  the  term  ;  but  where  the  service  was  before  that  day,  and 
the  explanation  of  it  to  the  tenant  in  possession  did  not  take  place  till  after,  held,  that  the 
lessor  of  the  plaintiff  was  not  entitled  to  judgment.  Doe  v.  lioe,  1  Dowl.  &  Ryl.  Rep.  itOi. 
Where  the  service  is  made  upon  the  tenant  in  possession,  and  he  neglects  to  give  notice  to 
his  landlord,  and  suffers  judgment  to  go  by  default,  it  Avill  not  be  disturbed  for  that  cause. 
Breeding  v.  Taylor,  6  B.  Monr.  Rep.  62.  Service  of  notice  in  ejectment  upon  the  land  which 
was  occupied  by  the  slaves  of  the  defendant,  was  held  good,  although  the  defendant  resides 
elsewhere.  Doc,  ex  dem.  Clay  et  al.  v.  Woods  et  al.,  A.  K.  Marsh.  Rep.  (Ky.)  ir)2.  Service 
of  a  declaration  in  ejectment  on  the  tenant  in  possession  with  a  subsci|ucnt  acknowledg- 
ment from  the  attorney  of  the  latter,  that  the  declaration  had  been  received,  is  suflicicnt 
for  judgment  nisi  against  the  casual  ejector.  Doc  v.  Snce,  2  Dowl.  k  Ryl.  Rep.  5.  Several 
tenants  claiming  severally  parts  of  the  land  sued  for,  may  be  sued  in  one  acti.m  of  ejectment. 
Camden  et  al.  v.  Uaskill,  3  Rand.  Rep.  462.      White  v.  I'ickcriiiff,  12  Serg.  k  Rawle,  435.  _ 

Ejectment  may  be  brought^against  several  persons,  occupying  dilferent  rooms  in  plaintiflTs 
house.  Marshall  v.  Wood,  5  Verm.  250.  Proof  that  the  cojiy  of  the  declaration  was  served  upon 
A.  B.,  "said  to  be  one  of  the  directors  of,  &c.,"  has  been  held  to  be  insullicient.  Den  v,  Ajplr- 
gate.  5  Halst.  237.  And  so  proof  that  the  service  was  on  the  daughter  of  the  tenant,  without 
showing  that  such  service  was  made  on  the  premises  in  question,  is  insuflicieut.  Jl>.  7  Ilalst. 
321.  So  a  return  upon  the  writ  of  "executed,''  is  no  evidence  of  the  service  of  the  declar- 
ation. Cravins  v.  Armour,  6  Yergcr,  4(;7.  Lyile  v.  Fen,  3  M'Lcan,  411.  The  return  of  the 
marshal  in  ejectment,  stating  that  he  had  shown  the  original  to  one  defendant,  and  delivered 
a  copy  at  the  dwelling  of  another,  in  presence  of  his  wife,  is  not  sufficient ;  as  it  \s  ncce.-usary 
that  a  copy  of  the  declaration  should  be  left  at  the  house  of  each,  and  the  notice  rend  or 
explained.  If  it  appear  by  the  marshal's  return,  that  both  defendants  reside  in  the  same 
house,  then  it  is  sufficient  to  deliver  one  copy  of  the  declaration.  C'lmphdl  v.  Harper,  3  Was-h. 
C.  C.  R.  356.  Unless  a  writ  of  habere  facias  possessionem  be  actually  returned  executed,  the 
plaintiff  who  has  been  turned  out  of  possession  by  the  defendant,  may  upon  n  suggestion  of 
"  vicccomes  non  mint  breve,"  obtain  an  attachment,  or  sue  out  a  new  writ  of  habere /ari^r/i,  so  as 
to  regain  the  possession  ;  and  the  fact  of  the  writ  having  been  executed,  is  not  sufficient,  un- 
less it  appears  of  record;  and  tlic  writ  need  not  be  returned,  unless  on  the  application  of 
the  plaintiff.  United  States  v.  Slayma/cer,  4  Wash.  C.  C.  K.  160.  One  of  several  plaintiff 
may  be  nonsuited,  and  the  cause  go  on  as  to  the  rest.  O'ceton  v.  Silverlhorn,  1  W,  k  S.  247. 
lli'ncklc  V.  RitTcrt,G  Barr,  107. 
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the  court  lield,  that  this  was  not  good  service. (/)  But  where  the  tenant 
in  possession  acknowledged  on  a  Sundaij,  the  receipt  of  the  declaration, 
which  before  the  essoin  day  had  been  delivered  to  his  daughter,  who  was 
made  acquainted  with  its  contents,  this  was  holden  to  be  suificient.(^^) 

The  tenant  himself  may  be  served  any  where  :(/')  but  service  on  the  wife 
should  regularly  be  on  the  premises,  or  at  her  husband's  dwelling  house :(/) 
or,  if  elsewhere,  it  should  appear  that  she  and  her  husband  were  living  to- 
gether as  man  and  wife.(^)  And  where  the  service  was  upon  the  wife  of 
the  tenant,  Avho  had  left  the  kingdom  to  settle  abroad,  and  did  not  intend 
to  return,  the  court  granted  a  rule  for  judgment  against  the  casual  cject- 
or.(/)  But,  in  a  subsequent  case,  where  the  affidavit  of  service  of  a  de- 
claration in  ejectment  stated,  that  it  had  been  left  with  the  wife  of  the 
tenant  in  possession,  the  husband  having  absconded,  the  court  of  Exchequer 
held  it  to  be  insufficient  to  found  a  motion  for  judgment  against  the  casual 
ejector.  10  Price,  30.  When  there  are  several  tenants  in  possession  of 
different  parts  of  the  premises,  a  copy  of  the  declaration  must  be  served 
on  each  of  them,  to  entitle  the  lessor  of  the  plaintiff  to  a  rule  for  judg- 
ment against  the  casual  ejector  for  the  whole  :(?»)  and  it  seems,  that  when 
a  house  is  let  out  in  lodgings,  a  copy  of  the  declaration  should  be  served 
on  each  lodger.  But  where  several  persons  are  in  possession  of  the  same 
premises,  as  joint-tenants,  &c.  service  on  one  of  them  seems  to  be  good 
service  on  all,  so  as  to  entitle  the  plaintiff  to  a  rule  absolute  for  judgment 

against  the  casual  ejector  ;(>i)  though  the  practice  of  the  King's 
[  *1211  ]  Bench  in  such  *case  formerly  was,  to  grant  a  rule  to  show  cause, 

why  service  on  one  of  the  tenants,  should  not  be  deemed  good  ser- 
vice on  all  of  them,  (a)  And  where  there  were  three  defendants,  who  held 
severally,  and  the  service  was  perfect  as  to  ttvo  of  them,  but  imperfect  as  to 
the  other,  the  court  granted  a  rule  absolute  for  judgment  against  the  two 
only.(?>) 

When  the  tenant,  or  his  wife,  cannot  be  met  with,  a  copy  of  the  declar- 
ation and  notice  may  be  delivered  to  a  relation  or  servant  of  the  tenant, 
or  other  person,  on  the  premises,  to  whom  the  notice  should  be  read  over 
and  explained ;((?)  and  if  the  tenant  afterwards  acknowledge  the  receipt  of 
the  declaration,  before  the  essoin  day  of  the  next  term,  it  will  be  deemed 
good  service  '.{d)  But,  Avithout  such  acknowledgment,  service  of  the  declar- 
ation on  a  relation  or  servant,  &c.  will  not  be  deemed  sufficient. ((i)  And, 
in  the  Common  Pleas,  the  mere  acknowledgment  of  the  wife,  that  she  has 
received  a  declaration  in  ejectment,  will  not,  it  seems,  bind  the  husband.(t') 

(/■)  5  Barn.  &  Ores.  7G4.     8  Dowl.  &  Ryl.  342,  VG4,  S.  C. 

((jg)  Barnes,  183 ;  but  see  1  H.  Blac.  628.  2  Dowl.  &  Ryl.  232.  In  the  latter  case,  how- 
ever, the  Sundai/,  on  which  the  acknowledgment  was  made,  was  the  essoin  day  of  the  term. 

{h)  2  Str.  1064  ;  and  see  4  Durnf.  &  East,  464. 

(0  Append.  Chap.  XLVI.  §  36;  and  see  6  Durnf.  &  East,  765.  2  Blac.  Rep.  800.  1  H. 
Blac.  644.     2  Bos.  &  Pul.  55.     1  New  Rep.  C.  P.  308.   1  Chit.  Rep.  228,  (a),  500,  in  notis. 

{k)   1  Chit.  Rep   499,  («).     2  Dowl.  &  Ryl.  84. 

{t)   1  Dowl.  &  Rj'l.  514. 

(wj)  1  Chit.  Rep.  141 ;  and  see  3  Moore,  578. 

(h)  1  Chit.  Rep.  141.     1  Bos.  &  Pul.  369 ;  and  sec  4  Durnf.  &  East,  464,  5.     7  East,  551. 

(«)   2  Chit.  Rep.  174,  5,  6. 

{b)  Id.  176.  (r)  Id.  182. 

[d)  1  Salk.  255.  14  East,  441;  and  see  1  Chit.  Rep.  100,  118,  {a).  2  Chit.  Rep.  180, 
186,  7,  8,  K.  B.  Barnes,  175,  6.  4  Moore,  20,  C.  P.  1  Price,  399,  Excheq. ;  but  see  Barnes, 
183.     1  H.  Blac.  644,  semb.  contra. 

{e)  1  Bos.  k  Pul.  384.  1  Chit.  Rep.  121  :  and  see  id.  lOO,  {a),  118,  {a)  :  but  see  Barnes, 
183.     1  II.  Blac.  644,  scmb.  contra. 
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Where  the  defendant's  attorney,  however,  had  acknowled;Zed  the  receipt 
of  the  deehiratiou  from  his  chc'nt,(/)  the  court  granted  a  rule  to  show 
cause,  why  it  should  not  he  deemed  good  service.  And  a  similar  rule  was 
granted,  where  the  declaration  in  ejectment  was  served  upon  the  tenant  in 
possession,  Avho  was  confined  to  her  room,  and  cnuhl  not  he  Hcen,  hy  h-av- 
ing  it  with  her  daughter  ;  who  acknowledged,  the  day  hefore  the  essoin  day 
of  the  term,  that  she  had  read  over  the  declaration  to  her  mother,  to  whom 
she  explained  its  meaning. (//) 

When  the  declaration  has  hcen  personally  served  on,  and  explained  to 
the  tenant,  or  his  wife,  or  admitted  by  the  tenant  to  have  come  to  his  pos- 
sessioii,  before  the  essoin  day,  it  is  considered  as  a  pi'rfi'ct  service. (/<)  And 
where  the  tenant  resides  abroad,  tlie  declaration,  we  have  seen,(/)  may  he 
served  on  his  wife.(Z')  So,  where  it  appeared  that  the  tenant,  who  was 
abroad,  carried  on  his  business  by  an  agent,  residing  on  the  premises,  the 
court  held,  that  delivering  the  declaration  to  such  agent,  in  the  usual  way, 
and  also  fixing  it  on  the  premises,  was  sufficient.(?)  But  where  the  tenant 
had  left  this  country,  and  resided  abroad,  for  the  purpose  of  avoiding  his 
creditors,  and  it  appeared  that  a  copy  of  the  declaration  had  been  delivered 
to  a  servant  on  the  premises,  who  was  left  in  charge  of  them,  and  another 
copy  affixed  on  the  outer  door  of  the  house,  this  was  deemed  insufficient. (?») 

Where  the  tenant  was  confined  to  his  bed  by  illness,  the  delivery  of  a 
copy  of  the  declaration,  and  explaining  it  to  his  servant,  on  the 
premises,  *has  been  deemed  a  sufficient  ground  for  a  rule  nisi.{a)  [  *1212  ] 
So,  where  the  tenant  was  a  lunatic,  and  the  declaration  served 
on  his  committee,  the  court  granted  a  rule  on  the  committee  and  lunatic, 
to  show  cause,  why  the  service  should  not  be  deemed  good ;  and  made  it  a 
part  of  the  rule,  that  service  on  the  committee  should  be  deemed  suffi- 
cient.(6)  And  if  the  person  who  has  the  care  of  the  lunatic,  and  manage- 
ment of  his  affairs,  be  not  a  regular  committee,  the  rule  should  be  to  show 
cause  generally,  and  not  on  any  particular  person. (<•)  AVhere  the  tenant 
was  dead,  leaving  a  servant  in  possession  of  the  premises,  it  was  ruled  that 
the  lessor  of  the  plaintiff  should  endeavour  to  get  possession  ;  and  if  the 
servant  resisted,  he  might  then  consider  him  as  tenant,  and  serve  him  with 
a  declaration ;  and  if  he  did  not  resist,  it  might  then  perhaps  be  treated 
as  a  case  of  vacant  possession. ((/) 

Where  the  ejectment  was  brought  for  a  house,  which  was  rented  hy  the 
churchwardens  and  overseers  of  a  parish,  for  the  ])ur)i<)se  of  aceommoilat- 
ing  some  of  the  parish  poor,  a  service  of  the  declaration  upon  the  church- 
wardens and  overseers  was  deemed  sufficient,  although  they  did  not  occupy 
the  house,  otherwise  than  by  placing  the  poor  in  it.(<')  And,  in  an  ejectment 
for  a  chapel,  the  service  may  be  made  on  the  chapel-wardens,  or  on  the 
persons  to  whom  the  keys  are  entrusted. (_/f)    So,  a  rule  nisi  was  granted, 

(/)  2  Chit.  Rep.  187.     2  Dowl.  &  Ryl.  5.  (y)  2  Dowl.  k  Ryl.  12. 

(A)  3  Moore,  578:  and  see  Barnes,  171,  where  it  is  said  that  in  order  to  constitute  ft  pood 
service,  an  actual  delivery,  or  tender  and  refusal,  ought  cither  to  be  proved  or  confessed. 
See  also  2  Chit.  Rep.  ISO.'^Sl. 

(i)  Atite,  1210.  (k)   1  Dowl.  k  Ryl.  514. 

II)  4  Ram.  &  Aid.  653.  (ni)  3  .Moo:c,  570. 

(a)  2  Chit.  Rep.  182,  3  ;  and  see  2  Dowl.  &  Rvl.  12. 

(b)  Barnes,  190.  '  (r)  2  Chit.  Rep.  IS  : 

(d)  Id.  \10,  per  nolroT/d,  J.;  and  see  1  Chit.  Ri-p.  11.''.  12  .Mod.  313.  Ca--.  r-M/..  ii;ir<iw. 
164,  accord. 

((■)  Barnes,  181.  {J)  Run.  Eject. 2  Ed.  157. 
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that  sevice  of  a  declaration  in  ejectment  on  the  clerk  of  a  public  body, 
appointed  under  the  direction  of  an  act  of  parliament,  should  be  deemed 
good  service. ((/)  And  service  on  the  attorney  for  the  tenant  has,  under 
circumstances,  been  deemed  sufficient.  Thus,  where  the  declaration  was 
served  on  an  attorney,  who  represented  himself  to  be  the  agent  of  the 
tenants  in  possession,  and  desired  the  persons  serving  it  not  to  trouble  the 
tenants,  but  to  give  it  to  him,  and  he  would  appear  for  them,  the  court 
granted  a  rule  nisi^  that  it  should  be  deemed  good  service,  and  directed  the 
rule  to  be  served  on  the  attorney.(^)  So,  w^here  the  tenant  in  possession 
was  out  of  the  way,  and,  on  reference  to  his  attorney,  he  directed  that  the 
declaration  should  be  sent  by  the  two-penny  post,  to  the  tenant's  last  place 
of  abode,  which  was  done  accordingly,  and  it  appeared  that  service  had 
been  made  on  a  person  on  the  premises,  whom  the  deponent  believed  to 
have  been  left  there  by  the  tenant  in  possession,  and  also  on  the  attorney, 
a  rule  nisi  was  granted,  which  was  afterwards  made  absolute. (7i)  And  a 
rule  nisi  was  also  made  absolute,  where  the  declaration  had  been  served  on 
a  servant  on  the  premises,  which  were  shut  up,  and  no  one  in  them  except 
the  servant,  who  had  the  keys  of  the  premises,  and  a  copy  of  the  declara- 
tion was  also  stuck  up  on  a  conspicuous  part  of  them.(e)  But  where  the 
ejectment  was  for  a  house,  service  upon  a  person  off  the  premises,  having 

charge  of  the  keys,  in  order  to  let  the  house,  was  holden  not  to 
[  *1213  ]  be  *good  service.(a)   So,  service  u2')on  a  person  appointed  by  the 

court  of  Chancery,  to  manage  an  estate  for  an  infant,  although 
the  estate  consisted  of  a  large  wood,  of  which  no  tenant  was  in  possession, 
has  been  deemed  insufficient,  as  being  nothing  more  than  service  on  a 
gentleman's  bailiff.(J) 

In  case  the  tenant,  or  his  wife,  refuse  to  accept  a  copy  of  the  declara- 
tion when  tendered,  the  notice  should  be  read  and  explained  to  them,  and 
a  copy  of  the  declaration  and  notice  left  on  the  premises,  or  put  through 
a  window,  &c. ;  after  which,  an  application  should  be  made  to  the  court, 
on  an  affidavit  of  the  circumstances,  for  a  rule  for  judgment,  or  that  it  may 
be  deemed  good  service.  Thus,  where  it  appeared  that  the  tenant  in  pos- 
session refused  to  accept  the  declaration,  when  tendered  to  him,  though 
acquainted  with  the  contents,  and  that  he  brought  a  gun,  and  swore  he 
would  shoot  the  person  who  tendered  it,  if  he  did  not  get  off  his  land, 
whereupon  the  declaration  was  laid  down  on  the  ground  in  the  presence  of 
the  tenant  and  his  servant,  whom  the  tenant  ordered  not  to  take  it  up,  the 
court  were  of  opinion  that  these  circumstances  amounted  to  good  service, 
and  granted  a  rule  absolute  for  judgment.(c)  So,  where  the  declaration 
was  tendered  to  the  wife  of  the  tenant  in  possession,  Avho  refused  to  open 
the  door  of  a  house,  but  looked  out  at  a  parlour  window,  and  was  acquainted 
with  the  contents,  and  the  notice  was  read  to  her,  after  which,  she  refus- 
ing to  accept  the  declaration,  it  was  put  in  at  the  window  to  her,  the  ser- 
vice was  held  sufficient.(f/)  But  where  it  appeared,  that  a  person  tendered 
a  copy  of  the  declaration  to  the  wife  of  the  tenant  in  possession  in  a  shop, 
and  would  have  read  to  her  the  notice,  but  she  refused  to  hear  it,  or  receive 
the  declaration,  and  said  she  would  have  nothing  to  do  with  it,  and  went 

(ci)  2  Chit.  Rep.  181. 

(A)  Id.  179;  and  see  id.  IS7.     2  Dowl.  &  Ryl.  5.  {i)   2  Chit.  Rep.  184. 

{a)  12  Mod.  313  ;  and  see  3  Moore,  5TG.     Ante.  1211. 

{b)  1  Bos.  &  Pul.  385.  '  {c)  Darnes,  174. 

{d)  Id.  178:  and  see  id.  180.  81 ;  1S5.     2  Chit.  Eep.  185. 
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out  of  the  shop,  and  shut  the  door  after  her,  wlicroupon  the  dechiration 
was  left  m  the  shop,  the  court  thought  this  service  not  quite  sufficient,  as 
the  notice  ought  to  have  been  read  aloud  in  the  shop,  though  no  i)erson 
was  there;  but  as  it  was  a  hard  case,  they  made  a  rule  to  show  cause,  why 
this  should  not  be  deemed  good  service.(t')  And  a  simihir  rule  was  granted, 
where  the  tenant  was  in  Ncwij'ite,  and  refused  to  take  the  dechiration, 
which  was  pushed  througli  the  iron  grating  tu  him,  and  in  his  presence. (/) 
Where  several  ineflfectual  attempts  had  been  made  to  serve  the  tenant,  who 
was  denied  by  his  servant,  and  the  last  time,  the  servant  stated  that  his 
master  was  in  the  house,  but  refused  to  be  seen  by  any  person,  unh-ss  he 
sent  in  his  name  and  message,  whereupon  the  declaration  was  flclivcrcd 
to  the  servant,  the  court  granted  a  rule  «/.?/,  that  it  should  be  deciucMl  f^ood 
service,  wdiich  was  afterwards  made  absolute. (_^)  And  a  rule  nini  was 
granted,  where  the  servants  refused  to  call  their  master,  or  to  receive  the 
ejectment,  saying  they  had  orders  to  take  no  papers. (/<) 

*When  the  tenant  absconds,  or  keeps  out  of  the  way,  to  avoid  [  ^1214] 
being  served,  a  copy  of  the  declaration  should  be  delivered  to  his 
relation  or  servant,  or  some  other  person,  on  the  premises,  to  whom  the 
notice  should  be  read  over  and  explained,  and  another  copy  affixed  on  the 
outer  door,  or  some  conspicuous  part  of  the  premises;  and  thereupon,  if  it 
be  made  appear,  to  the  satisfaction  of  the  court,  that  the  tenant  absconded, 
or  kept  out  of  the  way  to  avoid  being  served,  but  not  otherwise,  the  court, 
on  an  affidavit  of  the  facts,  will  grant  a  rule  nisi,,  that  the  service  on  his 
relation  or  servant,  «&c.  shall  be  deemed  good  service ;((?)  and  direct  in 
what  manner  the  rule  shall  be  served. («) 

When  there  is  no  house  or  building  on  the  premises,  or  they  are  shut  up, 
the  declaration  should  be  served  on  the  tenant,  or  his  wife,  if  they  can  be 
met  with;  or  if  not,  a  copy  of  the  declaration  should  be  affixed  on  the  most 
conspicuous  part  of  the  premises,  and  an  application  made  to  the  court, 
on  an  affidavit  of  the  circumstances,  that  it  may  be  deemed  good  service. 
Thus,  where  a  rule  was  moved  for,  to  show  cause,  why  nailing  the  declara- 
tion on  the  door  of  a  barn,  in  which  the  tenant  had  occasionally  slept,  there 
being  no  dwelling  house  on  the  premises,  should  not  be  deemed  good  service, 
and  it  appeared  that  the  tenant  was  not  to  be  found  at  his  last  place  of  abode, 
and  that  no  person  belonging  to  him  Avas  to  be  found  upon  the  premises,  the 
court  hesitated  much  whether  this  motion  could  be  attended  to;  but  at 
length  deemed  it  reasonable,  and  granted  it ;  adding  to  the  rule,  "and  why 
service  of  it,  in  like  manner  as  the  declaration  had  been  served,  should  not 
be  deemed  good  service,  unless  the  tenant  himself  could  be  found.  "(A)  And 
a  similar  rule  was  granted,  where  the  hou.'^c  was  shut  up,  and  no  tenant  in 
possession,  and  the  declaration  Avas  stuck  up  on  the  most  conspicuous  part 
of  the  premises. (c)  So,  where  it  appeared  that  diligent  in<(uirv  had  been 
made  after  the  late  tenant  of  the  premises,  Avhich  were  entirely  shut  u]),  and 
that  it  Avas  not  knoAvn  nor  could  be  learnt  where  he  then  rcsidetl,  or  could 
be  found,  so  as  to  serve  him  Avith  a  copy  of  the  declaration  and  notice,  but 

(e)  2  Wil3.  263.  (/•)  2  Chit.  Rep.  185  ;  And  5ee  Ad.  Eject.  2  Ed.  210,  11. 

Ig)  2  Price,  112.     1  Chit.  Rep.  100,  {a). 

{h)   1  Sir.  575.     Cas.  temp.  ILirdw.  164,  S.  C.  cited. 

(a)  1  Str.  575.  Caa.  <«»;).  Ilardw.  164,  S.  C.  cited.  Barnes,  173,  188.  190,  192.  2  Bar. 
1116.  1  Blac.  Rep.  290,  317.  2  Bur.  1181.  2  Wils.  203.  3  Moore.  576.  1  Chit.  Rep.  100, 
(a).     2  Chit.  Rep.  176,  7,  8.     Ad.  Eject.  2  Ed.  210,  *c. 

(6)  1  New  Rep.  C.  P.  293.  (<•)  2  Chit.  Rop.  178. 
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it  -was  believed  that  he  had  absconded  to  avoid  being  arrested  for  debt,  and 
that  a  copy  of  the  declaration  and  notice  had  been  thereupon  affixed  on  the 
outer  door  of  the  house,  the  court  granted  a  rule  nid,  that  it  should  be 
deemed  good  service. (cZ)  But  where  due  diligence  had  not  been  used  to 
serve  the  tenant,  as  where  the  person  serving  the  declaration  had  called  at 
his  house  in  the  morning,  and  again  in  the  evening,  and  not  finding  him 
either  time  at  home,  nailed  the  declaration  upon  the  most  conspicuous  part 
of  the  premises,  this  was  not  deemed  sufficient,  even  for  a  rule  nisi.{e)  So, 
where  the  declaration  had  been  stuck  upon  the  house,  there  being  nobody 

in  it,  and  the  neighbours  believing  that  the  tenant  in  possession 
[  *1215  ]  had  absconded, (/ )  *or  it  had  been  stuck  upon  the  gateway  of  the 

premises,(rt)  a  rule  ?i/.s-«  was  refused;  as  it  did  not  appear  that 
the  tenant  kept  out  of  the  way  to  avoid  being  served.  And,  in  ejectment 
for  a  stable,  service  of  the  declaration,  by  nailing  it  on  the  door  of  the 
stable,  no  person  being  therein,  and  then  going  to  the  defendant's  house, 
and  informing  him  of  what  had  been  done,  was  deemed  insufficient  :{b)  The 
declaration  in  this  case  should  have  been  delivered  to  the  tenant. 

The  affidavit  of  service\_A]  of  the  declaration  in  ejectment,  and  notice, 
should  regularly  be  made  by  the  person  who  served  them  ;  or,  in  the  Com- 
mon Pleas,  it  may  be  made  by  a  person  who  was  present,  and  saw  the 
declaration  served,  and  heard  it  explained. (c)   This  affidavit  should  be  enti- 

(d)   1  Chit.  Rep.  506;  but  se€  3  Moore,  576.  (e)   1  Chit.  Rep.  505,  (a). 

(/)  Id.  ibid.;  and  see  4  Barn.  &  Cres.  259. 

(«)   1  Chit.  Rep.  505,  (a) ;  and  see  4  Barn.  &  Cres.  259. 

(6)  1  Chit.  Rep.  505,  6  ;  and  see  6  Moore,  480.  (c)  2  Bos.  &  Pul.  120. 

[a]  AfiBdavit  of  service  is  necessary  only  where  it  is  not  done  by  an  officer  of  the  court. 
Lessee  of  Campbell  v.  Harper  ei  al.,  3  Wash.  Circuit  Ct.  Rep.  456.  Under  the  Pennsylvania 
act  of  the  13tli  of  April,  1808,  section  2,  the  sheriff's  return  of  "  served  in  ejectment,"  is  prima 
facie  evidence,  that  the  person  on  'vrhom  such  service  is  made  is  in  possession,  whether  he  be 
or  be  not  the  party  named  in  the  writ.  Gratz  et  al.  v.  Banner,  13  Serg.  &  R.  Rep.  110.  In 
ejectment,  the  affidavit,  to  be  sufficient,  must  allege  that  the  persons  were  tenants  in  pos- 
session, and  that  they  were  served  with  copies  of  the  declaration  and  notice.  Wharton  v. 
Clay,  4  Bibb,  Rep.  167.  Whether  the  tenant  in  ejectment  is  in  possession,  is  not  a  question 
upon  the  merits,  but  merely  of  irregularity,  and  affidavits  may  be  heard  upon  it  on  both 
sides.  Jackson,  ex  dem.  Beaver  v.  Stiles,  1  Cow.  Rep.  222.  It  must  appear  by  affidavit,  that 
the  declaration  and  notice  were  served  upon  the  tenant  in  possession,  before  default  can  be 
taken  against  the  casual  ejector.  lb.  Acknowledgment  by  indorsement  of  service  of  the 
declaration  must  be  proved.  Freeman  v.  Oldham^s  Lessee,  4  Jlonr.  Rep.  420,  An  affidavit 
of  the  service  of  a  declaration  in  ejectment,  which  states  that  the  copy  was  served  upon  A. 
B.,  '-said  to  be  one  of  the  directors  of  the  within  named  company,"  is  sufficient.  Den,  dem. 
Auten  V.  Ajjjyler/ate,  5  Halst.  Rep.  237.  lb.  7  Halst,  321,  S.  C.  The  notice  subjoined  to  the  de- 
claration, must  be  read,  or  its  contents  explained  to  the  person  to  whom  it  is  delivered,  or 
such  person  must  be  informed  of  the  intent  and  meaning  of  the  service  ;  and  that  it  has  been 
so  done,  should  be  stated  in  the  affidavit.  lb.  If  the  affidavit,  on  which  to  move  for  judg- 
ment against  casual  ejector  in  the  case  of  a  vacant  possession,  where  one  copy  of  the 
declaration  was  sworn  to  have  been  fixed  on  the  premises  and  another  served  on  the  lessee, 
but  not  on  the  premises,  it  is  necessary  to  state  that  such  lessee  was  tenant  in  possession  at 
the  time  of  the  service.  Doe,  ex  dem.  Scabrook  v.  Roe,  4  Moore,  Rep.  350.  In  ejectment,  if 
one  part  of  the  premises  be  vacant,  and  the  other  in  the  occupation  of  a  tenant,  it  is  suffi- 
cient for  an  affidavit,  to  ground  a  motion  for  a  judgment  against  the  casual  ejector,  to  stat-e 
that  a  copy  of  the  declaration  was  served  on  the  tenant,  who  occupied  the  one  part,  and  that 
another  copy  was  affixed  to  the  door  of  that  part  which  was  vacant.  lb.  The  affidavit  of 
service  of  the  declaration  in  Missi?sij)pi,  is  unnecessary.  William  v.  Spelt,  1  Smedes  &  Marsh. 
Rep.  559.  An  affidavit  of  service  of  a  copy  of  the  declaration,  and  notice  in  ejectment  on 
the  son  of  the  tenant  in  possession,  and  that  the  tenant  acknowledged  that  he  had  receive-d 
the  same,  is  not  sufficient;  as  it  must  state  that  such  acknowledgment  was  made  before  the 
essoin  day.  JJoe,  ex  dem.  M-Douc/al  v.  Roc,  4  Moore,  Rep.  20.  An  affidavit  stating  that  the 
declaration  was  served  on  the  daughter  of  the  tenant,  must  also  show  that  the  service  was 
made  on  the  j^reimlses  in  questiojj.     Den  v.  Apptle^ate,  7  Halst.  321. 
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tied  in  the  court  wlicre  it  is  sworn,  and  witli  the  names  of  the  nfoninal 
plaintiff,  on  the  demise  of  his  lessor,  or  several  demises  of  his  lessors,  if 
more  than  one,  against  the  casual  ejector ;  an  affidavit  entitled  with  the 
names  of  the  real  defendants,  instea<l  of  the  casual  ejector,  havinjr  been 
deemed  insufficient :((/)  But  where  the  declaration  was  eutilh'd '' i.'y.-  on 
the  demise  of  A.  and  B.  against  C,"  an<l  the  affidavit  of  service  was  entitled 
^^  Doe  on  the  demise  of  B.  and  A.  against  C,"  it  being  a  mere  clerical 
mistake,  the  court,  notwithstanding  the  variance  in  the  arrangement  of  the 
lessors'  names,  granted  a  rule  for  judgment  against  the  casual  cjcctor.(f') 
Th.eju7'at  of  this,  like  that  of  otlier  alHdavits,  must  state  the  day  on  wjiich 
it  was  sworn  ;  and  if  the  affidavit  be  sworn  before  a  commissioner,  and  the 
day  omitted,  the  j/'wra^  must  either  be  amended  by  inserting  it,  and  the  affi- 
davit re-sworn,  or  an  affidavit  produced,  on  the  part  of  the  commissioner, 
as  to  his  recollection  of  the  day  when  it  was  sworn.(/) 

The  affidavit  begins  with  the  time  of  serving  the  declaration,  in  order  to 
show  that  it  was  before  the  essoin  day  of  the  term  ;  and  then  proceeds  to 
state  on  whom,  and  in  what  manner,  it  was  served. (//)  When  the  declara- 
tion is  served  on  the  tenant,  it  must  appear  by  the  affidavit,  that  he  i.-  t'liant 
in  possession  of  the  premises;  an  affidavit  of  service  on  the  tenant,  without 
showing  him  to  be  in  possession,(7<)  or  on  the  person  in  possession,!/)  or 
who  appeared  to  be  in  possession, (A:)  or  upon  a  person  whom  the  deponent 
believes  to  be  tenant  in  possession, (Z)  being  insufficient.  In  general,  it 
should  appear  by  the  affidavit,  that  tlie  notice  was  read  over  and  explained 
to  the  tenant ;  but  where  it  appeared  by  the  affidavit,  that  the  declaration 
was  not  read  over  or  explained,  though  he  subsc([uently  acknowledged 
that  he  had  received  it,  and  knew  what  it  was,  this,  we  have 
*seen,(a«)  was  deemed  sufficient,  and  the  court  granted  a  ride  [*121G] 
absolute  for  judgment  against  the  casual  ejector.  So,  where  it 
appeared  from  circumstances,  that  the  tenant  understood  the  contents  of 
the  declaration,  though  the  affidavit  did  not  state  that  it  was  explained  to  him, 
a  rule  nisi  was  granted,  that  the  service  should  be  deemed  sufficient. (/'^')  . 

When  the  declaration  is  served  onilic ivife  of  the  tenant,  it  must  ajtjiear 
by  the  affidavit  that  she  was  hiswife,(cc)  or  at  least  that  the  party  believed 
her  to  be  so  ',{dd)  an  affidavit  of  the  service  of  the  declaration  ui>on  a  woman 
on  the  premises,  who  represented  herself  to  be  the  wife  of  the  tenant  in 
possession,  without  adding  that  the  deponent  believed  her  to  be  so.  l)eing 
insufficicnt.(e«)  An  affidavit  that  deponent  did  serve  A.  B.,  tenant  in  pos- 
session, or  C.  his  wife,  is  not  sufficient,  it  not  being  certain  as  to  cither  :( /fj 
And  where  the  affidavit  stated,  that  deponent  served  the  wives  of  A.  and 
B.,  who,  or  one  of  them,  were  tenants  in  possession,  &c.,  the  court  refused 
to  make  a  rule  for  judgment.(^^)  It  must  also  be  stated  in  the  affidavit, 
that  the  wife  was  served  on  the  premises,  or  at  her  husband's  dwelling 
house  ;  or,  if  served  off  the  premises,  that  she  and  her  husband  were  living 

(d)  2  Chit.  Rep.  181. 

(e)  Id.  lU  ■  and  sec  ?.  Dowl.  &  Ryl.  230.  (/)   1  <"'"»•  ^^T-  ''^' 
(a)  Append.  Chap.  XLVI.  g  31,  2.                                    (/')   1  <^'l'it-  '^'T-  ^J^. 

\i)  Doe  ex  dim.  Robinson  v.  Roc,  T.  35  Goo.  III.  K.  B.     1  Trice,  3:>0  :  .uid  soe  1  <.h.t.  Rep. 
118,  (a),  121  ,162. 
(k)   1  Chit.  Rep.  574. 

\l)  Id.  215,  505  ;  and  see  4  Moore,  350.  {aa)  Antr.  1210 

{bb)  2  Chit.  Rep.  184.  H  Append.  Chap.  XLVI.  \  33. 

(dd)  Barnes,  194. 

(ce)  1  Chit.  Rep.  228;  but  see  2  Chit.  Rop.  182,  3.  (/)  B.irnes.  1.3. 

{gg)  Id.  174,  5. 
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together  as  man  and  -svifo,  at  the  time  of  service. (7i)  In  the  King's  Bench, 
this  must  appear  by  the  affidavit  on  which  the  rule  for  judgment  against 
the  casual  ejector  is  originally  moved  for ;  nor  can  any  rule  be  drawn  up 
in  that  court,  till  a  perfect  affidavit  be  produced.(z')  But,  in  the  Common 
Pleas,  where  the  affidavit  stated  that  the  declaration  was  served  upon  the 
tenant's  wife,  who  admitted  that  her  husband  had  received  it,  the  court 
granted  the  rule,  provided  a  supplemental  affidavit  were  produced,  that  the 
wife  lived  with  her  husband,  and  not  otherwise. (A;)  It  is  sufficient,  how- 
ever, that  the  affidavit  state  the  declaration  to  have  been  served  upon  the 
wife,  on  the  premises,  although  it  be  not  expressly  stated  that  her  husband 
is  tenant  in  possession,  provided  that  fact  can  be  collected  by  necessary 
inference.(Z) 

When  the  declaration  has  been  served  on  several  tenants,  in  possession 
of  different  parts  of  the  premises,  there  should  be  one  or  more  affidavits, 
stating  the  service  on  each  of  them  :  If  they  were  all  served  by  one  per- 
son, on  the  same  day,  a  single  affidavit  of  service  is  sufficient,  stating  gene- 
rally, that  he  personally  served  A.  B.  C.  D.,  &c.,  tenants  in  possession,(m) 
t&c. ;  but  otherwise  there  should  be  several  affidavits,  stating  the  service 
on  each  particular  tenant.(w)  And  where  the  declaration  has  been  served 
on  one  of  several  persons,  in  possession  of  the  saine  premises,  as  joint-ten- 
ants, &c.,  or  co-partners  in  trade,(o)  the  affidavit  must  state  that 
[  *1217  ]  they  are  all  ^tenants  in  possession  ;(a)  though  it  does  not  seem 
to  be  necessary  to  describe  them  as  joint-tenants,  or  tenants  in 
common.(6)  And  where  it  appears  by  the  affidavits,  that  some  only  of  the 
tenants  have  been  served,  the  court,  we  have  seen,(c)  will  grant  a  rule 
absolute  for  judgment  against  them  only. 

When  the  tenant,  or  his  wife,  cannot  be  met  with,  the  affidavit  should 
state,  that  a  copy  of  the  declaration  was  delivered  and  explained  to  a  rela- 
tion or  servant,  or  other  person,  on  the  premises,  and  that  the  tenant  after- 
wards acknowledged  the  receipt  of  it  ',[dd)  an  acknowledgment  by  the  wife 
not  being  sufficient  to  bind  her  husband  :{ee)  and  it  must  be  stated  in  the 
affidavit,  that  the  acknowledgment  was  made  before  the  essoin  day  of  the 
term.(/)  In  case  the  tenant,  or  his  wife,  refuse  to  accept  a  copy  of  the 
declaration,  when  tendered,  the  affidavit  should  state  the  tender  act  and 
refusal,  and  that  the  notice  was  read  over  and  explained  to  them,  and  a 
copy  of  the  declaration  and  notice  left  on  the  premises,  or  put  through  a 
window,(^)  &c.  And  where  the  tenant  absconds,  or  keeps  out  of  the  way, 
to  avoid  being  served,  it  is  not  sufficient  to  state  in  the  affidavit,  that  the 
deponent  called  at  the  tenant's  house,  and,  not  jBnding  him  at  home,  affixed 
the  declaration  on  the  most  conspicuous  part  of  the  premises  ',{hli)  but  it 

(A)  1  Chit.  Rep.  499,  («).     2  Dowl.  &  Kyi.  84.     Ante,  1210. 

\i)  1  Chit.  Rep.  499 ;  and  see  id.  506.     2  Dowl.  &  Ryl.  84. 

{k)  1  New  Rep.  C.  P.  308.  [1)  1  Chit.  Rep.  500,  in  notis. 

(m)  Append.  Chap.  XLYI.  ^  34.  (n)  Id.  §  35. 

(o)  2  Chit.  Rep.  174,  5. 

(a)  1  Chit.  Rep.  141 ;  and  see  Append.  Chap.  XLVI.  §  34,  5,  6. 

(b)  2  Chit.  Rep.  175 ;  and  see  1  Bos.  &  Pul.  369.  (c)  Ante,  1211. 

(dd)  Per  Ld.  Kenyan,  M.  38  Geo.  Ill  K.  B.  1  Chit.  Rep.  100,  101  ;  and  see  id.  118,  (a), 
213.     2  Chit.  Rep.  180,  186. 

(ee)  xinte,  1211. 

{/)  14  East,  441.  4  Moore,  20;  and  see  Barnes,  171.  1  Price,  399.  1  Chit.  Rep.  100, 
118,  (a).  2  Chit.  Rep.  180,  ISO.  3  Moore,  578  ;  but  see  Barnes,  183.  1  H.  Blac.  644,  C. 
P.  contra.  {g)  Ante,  1213,  and  the  cases  there  cited. 

(M)  1  Chit.  Rep.  505.  (a);  and  see  3  Moore,  576.     2  Chit.  Rep.  170,  7. 
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should  be  shown,  that  the  deponent  made  diligent  inquiry  after  the  tenant, 
without  effect,  and  that  he  verily  believes  he  has  absconded,  or  keeps  out 
of  the  way,  to  avoid  being  served  with  a  declaration ;(/)  and  it  mu.st  ali-o 
be  stated,  that  a  copy  of  the  declaration  has  been  left^  as  well  as  affixed 
on  the  premises. (A:) 

When  the  premises  are  deserted  by  the  tenant,  and  the  landlord  proceeds 
on  the  statute  4  Geo.  II.  c.  28,  §  2,  the  affidavit  should  state,  that  a  copy 
of  the  declaration  and  notice  was  affixed  upon  the  door  of  tlie  messuage, 
or  some  notorious  place  of  the  premises,  there  being  no  yK-rson  in  posses- 
sion, upon  whom  the  declaration  could  be  legally  served  ;  that  half  a  year's 
rent  was  then  due  from  the  late  tenant,  and  no  sufficient  distress  to  be 
found  upon  the  premises,  to  count^'rvail  the  same;  that  the  late  tenant 
held  the  premises,  by  virtue  of  a  lease,  from  the  lessor  of  the  plaintifl";  and 
that  a  clause  of  re-entry  is  contained  therein,  for  non-payment  thereof. (/) 
And  if  one  part  of  the  premises  be  vacant,  and  the  other  in  the  occupation 
of  a  tenant,  it  is  sufficient  for  the  affidavit,  to  ground  a  motion  for 
judgment  against  the  casual  ejector,  to  state  that  a  copy  of  *the  [  *1218  ] 
declaration  was  served  on  the  tenant,  who  occupied  the  one  part, 
and  that  another  copy  was  affixed  on  the  door  of  that  part  which  was  va- 
cant.(rt)  If  the  affidavit  of  service  of  a  declaration  in  ejectment  be  de- 
fective, a  rule  for  judgment  will  not  be  granted,  in  the  King's  Bench,  until 
a  proper  affidavit  be  produced  \{h)  but  it  seems  to  be  otherwise  in  the  C«»m- 
mon  Pleas,(c)  in  which  latter  court  supplemental  affidavits  are  allowed  for 
this,  as  well  as  other  purposes. 

The  motion  for  judgment  against  the  casual  ejector,  is  a  motion  of  course, 
requiring  only  the  signature  of  a  counsel  or  Serjeant ;  and,  when  the  motion 
paper  is  signed,  it  should  be  taken  by  the  plaintiff's  attorney,  to  the  clerk 
of  the  rules  in  the  King's  Ecnch,  or  to  one  of  the  secondaries  in  the  Com- 
mon Pleas,  who  will  draw  up  the  rule.  In  the  King's  Bench,  if  tho  pre- 
mises be  situate  in  London  or  3Iiddlesex,  and  the  notice  require  the  tenant 
to  appear  on  the  first  day,  or  within  the  first /c?(r  days  of  the  next  term, 
the  motion  for  judgment  against  the  casual  ejector  should  regularly  be 
made  in  the  beginning  of  that  term ;  and  then  the  tenant  must  apjiear  in 
four  days,  or  the  plaintiff  will  be  entitled  to  judgment.  If,  however,  the 
motion  be  deferred  until  a  later  period  of  the  term,  the  court  will  order  the 
tenant  to  appear  in  two  or  th'ee  days,  and  sometimes  immcdiati'Ii/y  in  order 
that  the  plaintiff  may  proceed  to  trial  at  the  sittings  after  term  ;  but,  if 
the  motion  be  not  made  before  the  last  four  days  of  the  term,  the  tenant 
need  not  appear,  until  two  days  before  the  essoin  day  of  the  subsequent 
term  :(<?)  And,  in  a  toion  cause,  the  motion  cannot  be  made  in  a  term  sub- 
sequent to  that  in  which  the  tenant  had  notice  to  appear.(r)  In  the  Com- 
mon Pleas,  it  is  a  rule,  that  "the  motion  should  be  made,  in  town  causes, 
within  one  week  next  after  the  first  day  of  MichaelmaH  or  Eai^tcr  term,  pnd 
within  four  days  next  after  the  first  day  oi  IlHary  or  Trinity  term:"(/) 

(t)  1  Chit.  Rep.  506;  and  see  id.  100,  {a).    Ad.  Eject.  2  Ed.  210.     AnU,  1214,  and  the 
eases  there  cited. 

(k)   1  Chit.  Rep.  50«.     4  Moore,  350,  {a). 

h)  Cas.  Pr.  C.  P.  68,  {a).     Run.  Eject.  2  Ed.  183.     Append.  Chap.  XLVI.  ?  Ui,  r. 

(rt)  4  Moore,  469 ;  and  see  Woodf.  L.  k  T.  404.     Ad.  Kject.  2  E.l.  213. 

lb)   1  Chit.  Rep.  499 ;  and  see  id.  506.     2  Dowl.  &  R^l.  84.     Antt,  121C. 

(c)   1  New  Rep.  C.  P.  308.     Ante,  1216. 

\d)  Ad.  Eject.  2  Ed.  217,  18.     Imp.  K.  B.  10  Ed.  576,  580. 

\e)  2  Keu.  272.  '  i^  ^^  jj.  X.  32  Car.  II.  C.  P. 
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but  tills  rule  relates  only  to  ejectments  served  on  tenants  in  possession,  and 
does  not  extend  to  cases  where  the  possession  is  vacant,(^)  or  on  the  statute 
4  Geo.  II.  c.  28,(7/)  which  may  therefore  be  moved  at  any  time  in  term.(/i) 
In  country  ejectments,  when  the  declaration  was  served  before  the  essoin 
day  of  Easter  or  Blichaelmas  term,  with  notice  to  appear  in  those  terms, 
the  plaintiff",  in  the  King's  Bench,  must  formerly  have  moved  for  judgment, 
the  same  term  in  which  the  tenant  had  notice  to  appear, (^')  but  afterwards, 
he  was  allowed  in  that  court(/c)  as  well  as  in  the  Common  Pleas,(?)  to  move 

for  judgment  at  any  time  during  the  next  issuable  term  ;(w) 
[  *1210  ]  though,  where  the  notice  was  to  appear  in  Michaelmas  *term,  it 

was  deemed  too  late  to  move  for  judgment  in  Trinity  term  fol- 
lowing :(rt)  And  now,  since  the  late  rule,(5)  the  motion  for  judgment,  in 
country  causes,  should  in  all  cases  be  made  in  the  term  in  which  the  tenant 
is  required  by  the  notice  to  appear. 

When  the  service  of  the  declaration  is  perfect,  as  where  it  was  person- 
ally delivered,  and  the  notice  read  over  and  explained  to  the  tenant,  or 
his  wife,  the  court,  on  motion,  supported  by  a  proper  affidavit,(c)  will  grant 
a  rule  absolute  in  the  first  instance,  for  judgment  against  the  casual  ejec- 
tor :{dd)  and  a  similar  rule  will  be  granted,  where  the  declaration  was  left 
with  a  relation  or  servant  of  the  tenant,  who  afterwards  acknowledged 
the  receipt  of  it,  before  the  essoin  day  of  the  next  term.(cg)  The  rule  for 
judgment  is  also  absolute  in  the  first  instance,  when  the  premises  are  de- 
sei'ted,  and  the  landlord  proceeds  on  the  statute  4  Geo.  II.  c.  28,  §  2  ;{ff) 
or,  in  the  King's  Bench,  on  a  vacant  possession. ((/i^)  But  when  there  is 
any  thing  in  the  service  of  the  declaration  out  of  the  common  way,  it 
should  be  mentioned  to  the  court,  from  the  affidavits,  and  they  will  there- 
upon either  grant  or  refuse  the  rule  for  judgment  in  the  first  instance ; 
and  if  the  service  of  the  declaration  be  imperfect,  as  where  the  tenant 
absconds,  or  keeps  out  of  the  way,  to  avoid  being  served,  &c.  the  court 
will  grant  a  rule  to  show  cause,  why  service  of  the  declaration,  by  leav- 
ing a  copy  of  it  with  his  relation  or  servant,  or  other  person,  upon  the 
premises,  or  by  fixing  the  same  upon  some  conspicuous  part  thereof, 
should  not  be  deemed  good  service  ;{gg)  and  why,  in  default  of  appear- 
ance, judgment  should  not  be  entered  against  the  casual  ejector;  and 
will  direct  by  the  rule,  in  what  manner  it  shall  be  served. (7Ji)  It  was 
formerly  usual,  in  the  King's  Bench,  to  grant  such  rule,  with  respect  to 

[g)  Id.  (a).  (h)  Baraes,  172. 

(i)  Run.  Eject.  2  Ed.  191.     Imp.  K.  B.  10  Ed.  516,  580. 

(k)  2  Chit.  Rep.  189. 

(l)  B.ames,  186,  250.     4  Taunt.  738.     Run.  Eject.  2  Ed.  191. 

(m)  The  rule  in  such  case  was  at  first  only  a  rule  to  show  cause,  in  the  King's  Bench ; 
Doe  ex  dim.  Pearson  v.  Roe,  H.  54  Geo.  III.  K.  B.  Ad.  Eject.  2  Ed.  219.  2  Chit.  Rep. 
189,  (a) ;  but  afterwards,  a  rule  absolute  was  granted  in  the  first  instance  ;  2  Chit.  Rep.  189, 
which,  however,  was  required  to  be  served  on  the  tenant. 

{a)  2  Chit.  Rep.  190. 

{b)  R  E.  2  Geo.  IV.  4  Barn.  &  Aid.  539.  2  Chit.  Rep.  375,  6.  K.  B.  2  Brod.  &  Bing. 
705.  5  Moore,  637.  2  Chit.  Rep.  380,  C.  P.  9  Price,  299,  Excheq.  Ante,  1208.  Post, 
1220,  21. 

(e)  Append.  Chap.  XLVI.  §  31,  &c.  {dd)  Id.  §  42,  &c. 

{ec)  A7H6,  1311,  1217.  {/)  Ante,  1197,  1217,  18. 

(gg)  Ante,  1202. 

(M)  1  Str.  575.  Oas.  tern}}.  Eardw.  164,  S.  C.  cited.  Barnes,  173,  188,  190,  192.  2  Bur. 
1116.  1  Blac.  Rep.  290,  317.  2  Bur.  1181.  2  Wils.  263.  3  Moore,  576.  1  Chit.  Rep. 
100,  [a).  2  Chit.  176,  7,  8.  Ad.  Eject.  2  Ed.  210,  &c.  Append.  Chap.  XLVI.  Z  38,  9. 
Afxte,  1214,  1217. 
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future  service  only,  and  not  with  any  retrospect  :{i)  but  the  practice  in  that 
court  AvaS' altered,  in  the  beginninf;  of  the  last  reign. (j*)  and  made  cunfdrm- 
able  to  the  course  of  the  Cuiniuon  I'leas  :(/;•)  and  it  i.s  now  the  practice  in 
both  courts,  to  grant  tlic  rule,  on  a  proper  aflidavit,  for  giving  cfl'cct  to  a 
past  service.  This  rule  may  either  be  granted  uj^on  the  tenant,  his  attorney 
or  other  person,  by  narae,(/)  or  generally,  without  naming  any  i)erson  in 
particular  ;(wi)  and  if  the  rule  be  made  absolute,  the  rule  for  judgment  will 
be  drawn  up  as  a  matter  of  course.  When  the  tenant,  or  his  wife,  refuses 
to  accept  a  copy  of  the  declaration,  the  rule  for  judgment,  we 
have  seen,(»)  is  absolute  in  tlie  first  instance,  or  the  court  *will  [*1220] 
only  grant  a  rule  nisi,  according  to  circumstances:  But  the  rule 
is  always  nisi,  when  the  tenant  absconds  or  keeps  out  of  the  way,  to  avoid 
being  served,  and  a  copy  of  the  declaration  is  in  consequence  delivered  to 
a  relation  or  servant,  or  other  person,  on  the  premises. (a) 

The  rule  for  judgment  against  the  casual  ejector,  in  the  King's  Bench, 
is  a  conditional  rule  or  order  of  the  court,  that,  "unless  the  tenant  in  pos- 
session of  (or,  if  the.  premises  are  untenanted,  "unless  some  person  claim- 
ing title  to")  the  premises  in  question,  shall  appear  and  plead  to  issue  on 
a  certain  day,  being  four  days  after  granting  the  rule  in  town  causes,  or 
four  days  after  the  last  day  of  term  in  eountry  causes,  judgment  shall  be 
entered  for  the  plaintiff,  against  the  casual  ejector,  by  default."(//)  In  the 
Common  Pleas,  the  rule  is,  that  "unless  the  tenant  in  possession  of  the 
tenements  in  question,  or  some  other  person  concerned  in  the  title  thereof, 
shall  appear  on  a  certain  day,  by  an  attorney  of  that  court,  who  shall 
thenceforth  receive  a  declaration,  and  plead  thereto  the  general  issue, 
and  consent  to  the  common  rule  for  confessing  lease,  entry  and  ouster, 
upon  the  trial  to  be  had,  judgment  shall  be  entered  against  the  casual 
ejector;  and  in  the  mean  time  proceedings  are  to  stay."(^) 

When  there  are  several  tenants  in  possession  of  the  premises,  and  it  ap- 
pears from  the  affidavits,  that  they  have  all  been  served,  there  is  oidy  one 
rule  for  judgment  against  the  casual  ejector;  wherein  they  are  mentioned 
generally,  as  "tenants  in  possession  of  the  premises  in  question,"  though 
the  name  of  each  tenant  was  separately  prefixed  to  the  notice  served  on 
him. ((7)  But  where  it  does  not  appear  from  the  affidavits,  that  all  the 
tenants  have  been  served,  the  rule  is  drawn  up  specially,  mentioning  the 
name  or  names  of  those  tenants  only  who  have  been  served,  and  describing 
them  as  "tenant  or  tenants  in  possession  of  part  of  the  premisc3."(^')  And 
where  there  were  separate  declarations,  and  the  notices  to  appear  were  ad- 
dressed to  the  tenants  severally,  and  there  are  separate  affidavits  of  ser- 
vice, several  rules  are  drawn  up,  as  in  several  ejectments;  and  they  must 
afterwards,  if  necessary,  be  consolidated. 

The  rule  for  judgment  in  town  causes,  we  have  seen,(/)  is  for  the  tenant 
or  tenants  in  possession  to  appear  and  plead,  in  the  King's  Bencl>  and 
Common  Pleas,  on  a  day  certain  in  term,  at  the  distance  of/oj/r  days  from 
the  day  of  granting  the  rule.((/)     In  country  causes,  the  tenant  or  person 

[i)  2  Bur.  IIIG.     1  Blac.  Rep.  290,  8.  C.  Id.   31 ' 

(k)  Biirnes,  173,  188,  190,  192.  (/)  Append.  Lli 

\m)  2  Chit.  Rep.  183.     Ante,  1212.  (")  Anl^,  1213. 

(ii)  Ante.  121i,  1217.  1219.  (/')  Append.  Chnp.  XL^.  H  42.  Ac. 

(c)  Id.  g  45.  ('/)  7  Oiirnf.  k  Enst,  477.   AnU.  12C8. 

u)  Append.  Chap.  XLVI.  §  44.  (/)  An(c,  1218,  1220. 

\g)  Append.  Chap.  XLVI.  \  42,  Ac. 
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claiming  title  to  the  premises,  had  formerly  in  all  cases  until  four  clays 
after  the  end  of  the  next  issuable  term,  to  appear  and  plead  :(7i)  And,  in 
the  Exchequer,  it  was  a  rule,  that  "  in  all  country  ejectments,  which  were 
moved  in  a  term  not  issuable,  the  defendant  should  have  four  days  next 
after  the  end  of  the  issuable  term,  immediately  succeeding  the  respective 
terms  in  which  such  ejectments  were  moved,  to  appear  thereto."  But  now, 
by  a  late  rule  of  all  the  courts,('/)  "in  all  country  ejectments, 
[  *1221  ]  *which  shall  be  served  before  the  essoin  day  of  any  Michaelmas 
or  Easter  term,  the  time  for  the  ai^pearance  of  the  tenant  in  pos- 
session shall  be  within  four  days  after  the  end  of  such  Michaelmas  or 
Easter  term,  and  shall  not  be  postponed  till  the  fourth  day  after  the  end 
of  Hilary  or  Trinity  terms  respectively  following." 

The  clerk  of  the  rules,  in  the  King's  Bench,  and  secondaries  of  the 
Common  Pleas,  are  required  to  keep  a  book,  "in  which  shall  be  entered 
all  the  rules  which  from  time  to  time  shall  be  delivered  out  in  ejectment, 
(instead  of  the  book  formerly  kept,  containing  a  list  of  ejectments  moved;) 
in  which  book  shall  be  mentioned  the  number  of  the  entry,  the  county  in 
which  the  premises  lie,  the  names  of  the  nominal  plaintifi",  the  first  lessor 
of  the  plaintiff,  (with  the  words  "and  others,"  if  there  be  more  than  one,) 
and  also  the  name  of  the  casual  ejector:  And  unless  the  rule  for  judgment 
be  drawn  up,  and  taken  away  from  the  office  of  the  clerk  of  the  rules,  or 
secondaries,  within  two  days  after  the  end  of  the  term  in  which  the  eject- 
ment is  moved,  no  rule  shall  be  drawn  up,  or  entered  in  the  book,  nor  shall 
any  proceedings  be  had  in  such  ejectment."(«)  If  the  rule  be  not  taken 
away  from  the  office  in  due  time,  the  clerk  of  the  rules,  or  secondaries, 
will  not  deliver  it  out,  without  a  rule  of  court,  or  order  of  a  judge,  authoriz- 
ing them  to  do  so. 

In  ejectment,  by  landlord  against  tenant,  on  the  statute  1  Geo.  IV.  c. 
87,(5)  it  is  enacted;  that  "upon  the  appearance  of  the  party,  at  the  day 
prescribed  in  the  notice  to  appear  and  find  bail,  &c.,  or,  in  the  case  of  non- 
appearance, on  making  the  usual  affidavit  of  service  of  the  declaration  and 
notice,  it  shall  be  lawful  for  the  landlord,  producing  the  lease  or  agreement 
in  writing,  under  which  the  tenant  held  any  lands  or  tenements,  for  any 
term  or  number  of  years  certain,  or  from  year  to  year,  &c.  or  some  counter- 
part or  duplicate  thereof,  and  proving  the  execution  of  the  same  by  affidavit, 
and  upon  affidavit  that  the  premises  have  been  actually  enjoyed  under  such 
lease  or  agreement,  and  that  the  interest  of  the  tenant  has  expired,  or  been 
determined  by  regular  notice  to  quit,  as  the  case  may  be,  and  that  possession 
has  been  lawfully  demanded  in  manner  therein  mentioned,  to  move  the 
court  for  a  rule  for  such  tenant  or  person  to  show  cause,  in  a  time  to  be  fixed 
by  the  court,  on  a  consideration  of  the  situation  of  the  premises,  why  such 
tenant  or  person,  upon  being  admitted  defendant,  beside  entering  into  the 
common  rule,  and  giving  the  common  undertaking,  should  not  undertake, 
in  case  a  verdict  shall  pass  for  the  plaintiff,  to  give  the  plaintiff  a  judgment, 
xo  be  entered  up  against  the  real  defendant,  of  the  term  next  preceding  the 

{h)  Run.  Eject.  2  Ed.  191.     Ad.  Eject.  2  Ed.  210.     4  Taunt.  738. 

(z)  R.  E.  2  Geo.  IV.  4  Barn.  &  Aid.  539.  2  Chit.  Rep.  375,  6,  K.  B.  2  Brod.  &  Bing. 
705.  5  Moore,  637.  3  Chit.  Rep.  380,  C.  P.  9  Price,  299,  Excheq.  Ante,  1208,  1218,  19. 
And  see  a  former  rule  of  T.  26  &  27  Geo.  II.  |  7.  8  Price,  212.  But  see  R.  H.  39  Geo.  IIL 
Excheq.  Man.  Ex.  Append.  224.     8  Price,  504,  contra.     Ad  Eject.  2  Ed.  219,  20. 

(«)  R.  M.  31  Geo.  III.  K.  B.  4  Durnf.  &  East,  1.  R.  E.  48  Geo.  III.  C.  P.  1  Taunt.  317  ; 
And  see  2  Chit.  Rep.  188.     Ante,  1203, 

{b)  l\.     Ante,  1209, 
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time  of  trial,  or  if  the  action  shall  bo  brought  in  WaleSj  or  in  the 
counties  palatine  respectively,  then  of  the  session,  *assizc8  or  [*1222] 
court  day,  as  the  case  may  be,  at  which  the  trial  sliall  be  had ; 
and  also  why  he  should  not  enter  into  a  rccfjiiiztuir,;  by  himself  and  two 
suflBcient  sureties,  in  a  reasonable  sum,  conditioned  to  jtay  the  costs  and 
damages  which  shall  be  recovered  by  the  plaintifl"  in  the  action ;  and  it  shall 
be  lawful  for  the  court,  upon  cause  shown,  or  upon  uflidavit  of  the  service 
of  the  rule,  in  case  no  cause  shall  be  shown,  to  make  the  same  absolute,  in 
the  whole  or  in  part,  and  to  order  such  tenant  or  person,  within  a  time  to 
be  fixed,  in  consideration  of  all  the  circumstances,  to  give  such  undirtdk' 
ing,  and  find  such  bail,  witli  sucli  conditions,  and  in  such  manner,  as  shall 
be  specified  in  the  said  rule,  or  such  part  of  the  same,  so  made  absolute ; 
and  in  case  the  party  shall  neglect  or  refuse  so  to  do,  and  shall  lay  no 
ground  to  induce  the  court  to  enlarge  the  time  for  obeying  the  same,  then 
upon  affidavit  of  the  service  of  such  order,  an  absolute  rule  shall  be  made 
for  entering  up  judgment  for  the  plaintiff."  And  by  a  subsequent  clause 
of  the  same  statute,((/)  "  all  recognizances  and  securities  entered  into  pur- 
suant to  the  provisions  of  that  act,  may  and  shall  be  taken  respectively  in 
such  manner,  and  by  and  before  such  persons,  as  are  provided  and  au- 
thorized in  respect  of  recognizances  of  bail,  upon  actions  and  suits  depend- 
ing in  the  court  in  which  any  such  action  of  ejectment  shall  have  been 
commenced ;  and  that  the  officer  of  the  same  court,  with  whom  recogni- 
zances of  bail  are  filed,  shall  file  such  recognizances  and  securities,  for  which 
respectively  the  sum  of  two  shillings  and  sixpence,  and  no  moi'e,  shall  be 
paid :  but  no  action  or  other  proceeding  shall  be  commenced  upon  any  such 
recognizance  or  security,  after  the  expiration  of  six  months  from  the  time 
when  possession  of  the  premises,  or  any  part  thereof,  shall  actually  have 
been  delivered  to  the  landlord.  Provided  always,  that  nothing  in  that  act 
contained,  shall  be  construed  to  prejudice  or  affect  any  right  of  action  or 
remedy,  which  landlords  already  possessed,  in  any  of  the  cases  therein 
before  provided  for. "(6) 

This  statute  has  been  holden  to  extend  to  a  tenancy,  by  virtue  of  an 
agreement  in  writing,  for  a  term  certain. (c)  And  where  a  landlord  had 
entered  into  a  written  agreement  with  the  tenant,  to  grant  him  a  lease  for 
a  certain  term,  which  lease  however  was  never  granted,  and  at  the  expira- 
tion of  the  term  the  tenant  held  over,  after  having  been  served  with  a 
proper  notice  to  quit,  and  he  was  then  served  with  a  written  demand  of 
possession,  with  an  intimation  that  if  he  did  not  deliver  it,  an  ejectment 
would  bo  brought ;  the  court  decided,  first,  that  the  tenant  held  under  an 
agreement  in  Avriting,  and  was  not  to  be  treated  as  a  tenant  from  year  to 
year;  and  secondly,  that  the  demand  of  possession  was  sufficient  to  entitle 
the  plaintiff  to  the  l)enefit  of  the  undertaking  and  s<>curity  required  by  the 
8tatute.(f7)  But  a  tenancy  for  years,  determinable  on  lives,  is  not  a  liold- 
ing  for  any  term  or  number  of  years  certain,  within  the  meaning  of  the 
above  statute.((0  And  the  statute  does  not  extend  to  the  case  of 
a  *lessee,  holding  over  after  notice  to  quit  given  by  himself,  [*12231 
where  his  tenancy  has  not  expired  by  efllux  of  time.('r(T)     So, 

(a)  I  4.  (*)  {  T- 

(c)  5  Barn.  &  Aid.  THG.     1  Dowl.  &  Ryl.  433,  S.  C. 

\d)  2  Dowl.  &  Rvl.  505. 

{e)  7  Barn.  &  Crca.  2,  {aa)  1  Dowl.  k  Ryl.  540. 
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Trhere  a  tenant  holds  from  year  to  year,  witliout  a  lease  or  agreement  in 
writing,  it  is  not  a  case  Tvitliin  tlie  statute.  (6) 

In  i^roceeding  on  this  statute,  the  lease  or  agreement  under  -which  the 
tenant  holds  the  premises,  or  a  counterpart  or  duplicate  thereof,  must  be 
produced,  though  it  need  not  it  seems  be  lirft  in  court ;  and  the  execution 
of  the  same  must  be  proved  by  affidavit,{c)  as  well  as  that  the  premises 
have  been  actually  enjoyed  under  such  lease  or  agreement,  and  that  the 
interest  of  the  tenant  has  expired,  or  been  determined  by  regular  notice  to 
i\mi;{d)  and  that  a  demand  in  writing  of  the  possession  has  been  made,  and 
signed  by  the  landlord  or  his  agent,  and  personally  served  upon,  or  left  at 
the  dwelling  house  or  usual  place  of  abode  of  the  tenant,  or  person  holding 
under  him;(ee)  upon  which  the  court  will  grant  a  rule  to  show  cause,(/) 
why  the  tenant  upon  being  made  defendant  instead  of  the  casual  ejector, 
beside  entering  into  the  common  consent/ule,  and  giving  the  usual  under- 
taking, should  not  undertake,  in  case  a  verdict  should  pass  for  the  plain- 
tiff, to  give  him  judgment,  to  be  entered  up  of  the  preceding  term,  against 
the  real  defendant,  and  why  he  should  not  enter  into  a  recognizance,  by 
himself  and  two  sufficient  sureties,  in  a  reasonable  sum,  conditioned  to  pay 
the  costs  and  damages  which  shall  be  recovered  by  the  plaintiff,  pursuan  t 
to  the  statute. (^)  This  rule,  however,  need  not  specify  all  the  particulars 
required  by  the  statute ;  as  the  court  may  mould  the  rule,  conformably  to 
its  requisites,  on  showing  cause  :(/<)  and  if  no  sufficient  cause  be  shown, 
they  will,  on  making  the  rule  absolute,(i)  order  the  tenant  to  give  the  ad- 
ditional undertaking  required  by  the  statute,  and  also  that  he  enter  into  a 
recognizance,  by  himself  and  two  sufficient  sureties,  in  a  certain  sum,  to  be 
fixed  by  the  court,  conditioned  to  pay  the  costs  and  damages,  kc.{i)  The 
time  within  which  the  undertaking  is  to  be  given  and  recognizance  entered 
into,  is  to  be  fixed  by  the  court,  at  the  time  when  the  rule  is  granted. (A;) 
And,  in  the  Common  Pleas,  the  court  observed,  that  they  were  only  em- 
powered to  require  a  recognizance  in  a  reasonable  sum,  for  the  costs  of  the 
action,  and  not  for  the  mesne  profits ;  and  that  what  was  to  be  considered 
a  reasonable  sum,  must  be  ascertained  by  theprothonotary.(?)  T\iq  under- 
taldiig  to  give  judgment  of  the  preceding  term,  is  usually  inserted  in  the 
consent  rule;(?«)  and  the  recognizance  is  taken  before  a  judge  in  town 

causes,  or,  in  the  country,  before  a  commissioner  for  taking  bail,  (w) 
[  *1224  ]      *A  rule  for  judgment  having  been  obtained  against  the  casual 

ejector,  the  tenant  in  possession,  or  his  landlord,  either  ajjpears, 
and  enters  into  the  consent  rule  to  be  made  defendant,  instead  of  the  casual 
ejector,  and  to  confess  lease,  entry  and  ouster,  &c.  confesses  the  action,  or 
makes  default.  In  the  latter  case,  the  plaintiff's  attorney,  having  ascer- 
tained the  fact,  by  searching  the  ejectment  books  at  the  judges'  chambers 
in  the  King's  Bench,  and  the  plea  book  at  the  prothonotaries'  office  in  the 
Common  Pleas,  may  sign  judgment  against  the  casual  ejector  ;(«)  pre- 

(J)  5  Barn.  &  Aid.  TYO;  and  see  6  Moore,  54,  in  which  latter  case,  the  agreement  from 
year  to  year  was  in  writing,  though  not  so  stated  in  the  report.     See  also  M'Clel.  492. 
(c)  Append.  Chap.  XLVI.  §  48.  {d)  Append.  Chap.  XLYI.  I  1,  &c.  47. 

(e€)  /(/.  I  46.  (/■)  Id.  §  50.  {g)  6  Moore,  54. 

(A)  5  Barn.  &  Aid.  766.     1  Dowl.  &  Ryl.  433,  S.  C. 
(«■)  Append   Chap.  XLVI.  ^  52. 

\k)  2  Dowl.  &  Ryl.  688;  and  see  3  Dowl.  &  Ryl.  230. 

Q)  6  Moore,  54.  (m)  Append.  Ohap.  XLYI.  I  G9. 

\n)  Stat.  1  Geo.  IV.  c.  87,  |  4.     Anie,  1222. 
{a)  Append.  Chap.  XLVI.  |  65. 
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viouslj  to  which,  common  bail  must  be  filed  for  the  casual  ejector,  in  the 
King's  Bench  by  bill  ;(b)  though  it  docs  not  seem  necessary  to  enter  an 
appearance  for  him,  by  ori'i/inal  in  tliat  court,  or  in  tlio  (."ominon  lMeas:(r) 
nor  is  it  necessary  to  give  a  rule  to  plead  before  judgment  is  signed. ((/) 
It  was  formerly  necessary  to  sue  out  a  bill  of  Middhf^ij-  or  hititaty  before 
judgment  could  be  signed  against  the  casual  ejector,  in  the  King's 
Bench  ;(t')  but  this  is  now  dispensed  with  :  for  his  being  admitted  to  bail 
implies  he  was  once  a  prisoner,  and  whether  he  came  into  court  regularlv 
by  latitat  or  not,  yet  the  judgment  is  not  coraui  non  jiiilire.{fj  The 
judgment,  however,  must  not  be  signed  until  the  afternoon  of  the  day  next 
after  that  on  which  the  rule  expires :  and  if  Sundai/  h:i]t]ion  to  be  the  last 
day,  it  cannot  be  signed  until  the  afternoon  of  l\it'sdai/.[(/} 

In  order  to  sign  judgment  against  the  casual  ejector,  the  rule  for  judg- 
ment must  be  di-awn  up  with  the  clerk  of  the  rules  in  the  King's  Bench, 
or  secondaries  in  the  Common  Pleas,  and  an  incipitur  of  the  declaration 
made,  which  is  called  the  judgment  paper,  and  also  on  a  roll  of  the  same 
term  with  the  rule,  beginning,  in  the  King's  Bench,  with  the  warrants  of 
attorney  ;(/<)  but  in  the  Common  Pleas  the  warrants  of  attorney  are  made 
out  and  filed  with  the  clerk  of  the  warrants,  who  marks  the  judgment 
paper ;  which  is  taken  to  the  clerk  of  the  judgments  in  the  King's  Bench, 
or  prothonotaries  in  the  Common  Pleas;  and,  on  producing  the  rule,  the 
clerk  will  sign  the  judgment :  after  which,  a  writ  of  possession(i)  may  be 
immediately  sued  out  and  executed  ;  for  which  a  praecipe  is  required  in  the 
King's  Bench,  but  not  in  the  Common  Plea3.(^) 

If  the  judgment  against  the  casual  ejector  be  irregular,  the  court,  on 
motion,  will  order  it  to  be  set  aside,  with  costs:  And  where  the  judgment 
was  set  aside  for  u'regularity,  and  possession  ordered  to  be  restored,  but 
the  lessor  of  the  plaintiff,  who  held  possession,  absconding,  the  rule  was 
ineffectual,  the  court  of  Common  Pleas,  on  motion,  ordered  a  writ  of  resti- 
tution, on  behalf  the  late  tenants  in  possession. (?)  An<l  even 
though  *thc  judgment  against  the  casual  ejector  be  regular,  yet  [  *122o  ] 
the  courts  in  this,  as  in  other  actions,  will  order  it  to  be  set  aside, 
upon  an  affidavit  of  merits,  and  payment  of  costs.((7(?)  But  the  court  of 
Common  Pleas  refused  to  set  aside  a  judgment  and  execution  in  eject- 
ment, in  order  to  let  in  a  person  to  defend ;  though  he  madi-  an  affidavit, 
setting  forth  a  clear  title,  and  offered  to  pay  costs.(^'?))  So,  where  a  plain- 
tiff had  obtained  judgment  and  possession  in  an  undefended  ejectment, 
without  collusion,  and  had  sold  part  of  the  premises,  and  transferred  the 
possession,  that  court  Avould  not  let  in  the  landlord,  from  whom  his  tenants 
had  concealed  the  ejectment,  to  appear  and  defend  it.  on  payment  of 
costs, (ee)  In  vacation,  a  judge  at  chambers,  on  an  affidavit  of  merits,  w 
compel  the  plaintiff  to  accept  a  plea,  or  stay  the  proceedings,  provided  he 
will  not  waive  his  judgment,  en  payment  of  costs.(.(Wj 

(b)  R.  T.  14  Car.  11.  reg.  1.     R.  M.  33  Car.  II.  K.  B. 

(c)  Imp.  K.  B.  10  Ed.  579.     Imp.  C.  P.  7  Ed.  G.!!.  ('/j  Ad.  Eject.  2  Ed.  322. 
(c)  R.  T.  14  Car.  II.  reg.  1.     R.  M.  33  Car.  II.  K.  B. 

(/)  R.  T.  14  Car.  II.  reg.  1,  (a).    Gilb.  Eject.  22.     Ad.  Eject.  2  Ed.  321,  2. 

\g\  Sav,  Rep.  303 ;  and  sec  4  Dowl.  &  Ryl.  303. 

(h)  Append.  Chap.  XLVI.  §  53.  ('^  I'^  HI 2.  kc. 

(k)  2  Sel.  Pr.  2  Ed.  100,  121.     Imp.  C.  P.  V  Ed.  631.  (/)  Barnes,  178. 

(aa)  2  Str.  975.    1  Ron.  380.    4  Burn.  1996.    5  Taunt.  205.    11  Prices  507.    13  Fncc,  260. 

\bb)  3  Taunt.  506;  and  see  4  Taunt.  820.     2  Moore,  581. 

{cc)  4  Taunt.  820;  and  see  8  Taunt.  538.     2  Moore,  581. 

{dd)  Imp.  K.  B.  10  Ed.  579.     Imp.  C.  P.  7  Ed.  C31. 
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It  will  next  be  proper  to  consider  the  appearance  of  the  tenant,  or  his 
landlord,  &c.,  and  the  proceedings  thereon,  to  trial,  final  judgment,  and 
execution. 

The  appearance  in  ejectment  is  either  by  the  tenant,  or  his  landlord, 
&c.,  or  bj  both.  If  the  tenant  appear,  either  alone  or  jointly  with  hia 
landlord,  within  the  time  limited  by  the  rule  for  judgment,  he  must  enter 
into  the  common  conse^it  rule,(e)  to  be  made  defendant,  instead  of  the 
casual  ejector,  and  to  confess  lease,  entry  and  ouster,  &c.  By  the  terms 
of  the  consent  rule,  which  is  in  substance  the  same  in  all  the  courts,(/) 
the  party  applying,  we  have  seen,((/)  consents  to  be  made  defendant,  in- 
stead of  the  casual  ejector ;  to  appear,  at  the  suit  of  the  plaintij0f,  and,  if 
the  proceedings  are  by  hill,  to  file  common  bail ;  to  receive  a  declaration 
in  ejectment,  and  plead  not  guilty;  and,  at  the  trial  of  the  issue,  to  con- 
fess lease,  entry  and  ouster,  and  insist  upon  the  title  only ;  that  if,  at  the 
trial,  the  party  appearing  shall  not  confess  lease,  entry  and  ouster,  where- 
by the  plaintifi"  shall  not  be  able  further  to  prosecute  his  suit,  such  party 
shall  pay  costs  to  the  plaintiff ;  and  that  if  a  verdict  shall  be  given  for  the 
defendant,  or  the  plaintiff  shall  not  further  prosecute  his  suit,  for  any  other 
cause  than  for  not  confessing  lease,  entry  and  ouster,  the  lessor  of  the 
plaintiff  shall  pay  costs  to  the  defendant. (A) 

It  was  formerly  usual  to  draw  up  the  consent  rule,  in  the  King's  Bench, 
generally,  for  the  tenant  to  be'admitted  defendant,  and  confess  lease,  entry 
and  ouster,  "for  the  premises  in  question, "(A)  or  (as  in  the  Common 
Pleas,)(^)  "for  so  much  of  the  premises  as  were  in  the  possession  of  the 
defendant,  or  his  tenant,  or  any  person  claiming  by  or  under  his 
[*1226]  *title  ;"(rt)  or  to  describe  the  premises,  for  which  the  ejectment 
was  meant  to  be  defended,  specially,  at  the  discretion  of  the  de- 
fendant. (J)  And  it  was  a  rule  in  the  King's  Bench,  that  "where  the  de- 
fendant, by  the  consent  rule,  confessed  lease,  entry  and  ouster,  for  so  much 
of  the  premises  as  were  in  his  possession,  or  that  of  his  undertenants,  his 
attorney  should  immediately  deliver  to  the  plaintiff's  attorney,  a  note  in 
writing  of  the  tenements,  so  being  in  the  possession  of  the  defendant,  or  his 
undertenants,  (cc)  If  this  was  not  done,  the  plaintiff  might  have  called  on 
the  defendant,  by  a  judge's  order,  to  specify  for  what  he  defended,  when 
that  was  not  ascertained  by  the  consent  rule  '.{dd)  And  the  lessor  of  the 
plaintiff  was  bound,  at  the  trial,  to  prove  the  defendant  in  possession  of  the 
premises  for  which  the  ejectment  was  brought. (ee)  But  now,  by  a  late  rule 
of  all  the  courts,(^^)  "in  every  action  of  ejectment,  the  defendant  shall 
specify  in  the  consent  rule,  for  what  premises  he  intends  to  defend  ',{gg)  and 
shall  consent  in  such  rule  to  confess,  upon  the  trial,  that  he  (if  he  defend 
as  tenant,  or,  in  case  he  defend  as  landlord,  that  his  tenant)  was  at  the  time 
of  the  service  of  the  declaration,  in  the  possession  of  such  premises  ',{gg) 

{e)  Append.  Chap.  XLVI.  §  64.  (/)  7  Durnf.  &  East,  333,  4. 

(g)  Ante,  1203,  4.  (h)  Append.  Chap.  XLVI.  g  64. 

\i)  Id.  I  67. 

(a)  Run.  Eject.  2  Ed.  233,  4.     Ad.  Eject.  2  Ed.  233.     Id.  Append.  354,  5. 

(b)  2  Sel.  Pr.  2d  Ed.  103  ;  and  see  7  Durnf.  &  East,  329,  &c. 
{cc)  R.  T.  15  Car.  II.  reg.  1  K.  B. 

{dd)  7  Durnf.  &  East,  332,  and  the  cases  there  cited;  and  see  Append.  Chap.  XLVI.  §  81. 

(ee)  1  Wils.  220.     7  Durnf.  &  East,  327.     1  Bos.  &  PuL  573  ;  and  see  5  Maule  &  SeL  393. 

(#)  R.  M.  1  Geo.  IV.  K.  B.  4  Barn.  &  Aid.  196.  2  Chit.  Rep.  375.  R.  H.  1  &  2  Geo.  IV. 
C.  P.  5  Moore,  310.  2  Bred.  &  Bing.  470.  2  Chit.  Rep.  379,  80.  R.  E.  2  Geo,  IV.  Excheq. 
9  Price,  299,  300. 

^gg)  Append.  Chap.  XLVI.  §  65,  68. 
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and  that  if,  upon  the  trial,  the  defendant  shall  not  confess  such  possession, 
as  -vvell  as  lease,  entry  and  ouster,  whcrchy  the  plaintiff  shall  not  he  ahle 
further  to  prosecute  his  suit  a<;aiiist  the  defendant,  tlicn  no  costs  shall  be 
allowed  for  not  further  prosecuting^  the  same,  hut  the  said  defendant  shall 
pay  costs  to  the  plaintiff,  in  that  case  to  be  taxed."  This  rule  operates  as 
a  notice  of  the  premises  for  which  the  tenant  means  to  defend,  and  super- 
sedes the  necessity  of  the  plaintiff's  proving  him  in  possession  of  them  at 
the  trial. 

If  the  tenant  mean  to  appear,  his  attorney  procures  a  blank  consent  rule, 
from  a  stationer's  in  the  King's  ]>ench,  or  from  the  secondaries'  oflicc  in 
the  Common  Pleas,  and  fills  it  up,  by  entitling  it  of  the  term  of  appear- 
ance, and  inserting  in  the  margin,  the  county  in  which  the  ejectment  is 

laid,  and  the  names  of  the  original  parties,  thus :  " to  wit,  A.  B.  on 

the  demise  of  C.  D.  (or,  on  the  several  demises  of  C.  D.  and  E,  F.  &c.) 
against  G.  II."  and  by  making  the  tenant  defendant,  instead  of  the  casual 
ejector,  in  the  body  of  the  rule ;  which  must  specify  for  what  premises  he 
means  to  defend. ((/)  But,  Avhere  there  are  several  demises,  the  rule  need 
not  be  entitled,  in  the  Common  Pleas,  with  the  christian  and  surname  of 
each  of  the  lessors  of  the  plaintiff.(/!)  The  defendant's  attorney  then  signs 
his  name  at  the  bottom,  leaving  a  blank  space  for  the  plaintiff's 
attorney  to  do  the  like:  for  this,  it  should  be  *ol)servcd,  is  rather  [  *1227  ] 
an  agreement  between  the  parties  for  a  rule,  than  the  rule  itself, 
which  is  afterwards  drawn  up  by  the  proper  officer. ('/)  Common  bail  is 
then  filed  by  the  defendant's  attorney,  in  the  King's  Bench  by  bill,  with 
the  clerk  of  the  common  bails;  and  the  plea  of  not  guilty(/')  engrossed, 
and  annexed  to  the  consent  rule :  which  being  done,  the  plea  and  rule  are 
carried  to,  and  left  at  the  chambers  of  one  of  the  judges  in  the  King's 
Bench,  or  at  the  prothonotaries'  office  in  the  Common  Pleas. (c) 

When  the  tenant  appears  for  the  u'hole  of  the  premises,  they  may  either 
be  described  in  the  consent  rule  generally,  as  in  the  declaration,  or  as  they 
really  arc ;  but,  when  he  appears  for  ^)«ri  of  the  premises  only,  that  part 
must  be  particularly  specified  in  the  consent  rule  ;((f)  and  the  plaintifl  in 
such  case,  having  obtained  the  rule  for  judgment,  may  sign  judgment 
against  the  casual  ejector  for  the  residue. (<')  When  there  are  scirrul  ten- 
ants, they  may  all  join  in  the  consent  rule,  to  defend  for  the  whole  of  the 
premises,  stating  of  what  they  consist ;  or  they  may  severally  di'fend  for 
different  parts,  specifying  the  particular  part  each  of  them  oceupies.(/') 

When  an  ejectment  is  brought  by  a  tenant  in  common,  joint-tenant,  or 
coparcener,  against  his  companion,  it  is  necessary  for  the  lessor  of  the 
plaintiff  to  prove,  in  order  to  maintain  it,  an  actual  ouster  or  denial  of  en- 
try by  the  defendant,  unless  admitted  by  the  consent  rule  :{</</)  and,  there- 
fore, if  there  has  been  no  actual  ouster,  the  defendant  ought  to  apply  to 
the  court,  for  a  special  ru]c,{hh)  to  confess  lease  and  entry,  and  also  ouster 
of  the  nominal  plaintiff,  if  an  actual  ouster  of  the  plaintiff's  lessor,  by  t  u- 
defendant,  shall  be  proved  at  the  trial,  but  not  otherwise;  which  rule  tlu- 

(</)  Append.  Chap.  XLVI.  §  G5,  G8.  (fi)  3  Moore,  9C. 

(a)   Append.  Chap.  XLVI.  §  06.  {!>)  I'i-  ?  79. 

(c)  2  8el.  Pr.  2  Ed.  102.     Imp.  K.  B.  10  Ed.  583,  4.     Imp.  C.  P.  7  Ed.  63«,  8. 
Ul)  Append.  Chnp.  XLVI.  §  Q'^,  G8.  (e)  2  Sel.  Pr.  2  Ed.  'O-*-  ^ 

(/)  7  Durnf.  &  East,  330.     Run.  Eject.  2  Ed.  233.     Ad.  Eject.  2  Ed.  237.     2  bel.  Vr.  - 
Ed.  100,  101 ,  and  see  Append.  Chap.  XLVI.  §  05,  08. 
(gg)  Run.  Eject.  2  Ed.  219,  &c.     Ad.  Eject.  2  Ed.  234,  5. 
(A/i)  Append.  Chap.  XLVI.  §  72. 
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court  of  King's  Bench  will  grant,  on  an  affidavit  that  there  has  been  no 
actual  ouster  by  the  defendant  ;{i)  and,  in  the  Common  Pleas,  it  is  said  to 
be  merely  a  matter  of  course  to  grant  the  rule,  whenever  the  defendant  is 
a  joint-tenant,  tenant  in  common,  or  coparcener, (/c) 

Before  the  making  of  the  statute  11  Geo.  II.  c.  19,  landlo7'ds  were  per- 
mitted to  defend  ejectments,  by  joining  with  the  tenants  in  possession,  and 
even,  as  it  seems,  without  their  being  joined. (?)  But  the  court  of  King's 
Bench,  in  one  case,  refused  to  set  aside  a  judgment  against  the  casual 
ejector,  where  the  landlords  had  obtained  a  rule  to  be  made  defendants 
with  the  tenants  in  possession,  and  entered  their  appearance,  but  the  ten- 
ants, having  been  practised  upon,  refused  to  appear,  or  make  any  defence, 
saying,  that  the  rule  was  only  that  the  landlords  should  be  made  defendants, 

together  with  the  tenants  in  possession ;  and  therefore,  if  they 
[  *1228  ]  would  not  stand  the  suit,  the  landlords  could  not  be  let  in.(w)  *This 

decision  seems  to  have  occasioned  the  passing  of  the  above  statute ; 
by  which  it  is  enacted,  that  "every  tenant,  to  whom  any  declaration  shall 
be  delivered,  for  any  lands,  &c.  shall  forthwith  give  notice  thereof  to  his 
or  her  landlord  or  landlords,  or  his,  her  or  their  bailiflf  or  receiver,  under 
penalty  of  forfeiting  the  value  of  tJu'ee  years'  improved  or  rack  rent  of  the 
premises,  so  demised  or  holden,  in  the  possession  of  such  tenant,  to  the 
person  of  whom  he  or  she  holds ;  to  be  recovered  by  action  of  debt, 
&c."(«)  This  clause  of  the  statute,  however,  has  been  construed  to  extend 
only  to  those  cases,  in  which  the  ejectment  is  inconsistent  with  the  land- 
lord's title  :{b)  Therefore,  a  tenant  of  a  mortgagor,  who  does  not  give  him 
notice  of  an  ejectment  brought  by  the  mortgagee,  upon  the  forfeiture  of 
the  mortgage,  is  not  within  the  penalties  of  the  clause.  (5) 

By  the  same  statute,((?)  "it  shall  and  may  be  lawful  for  the  court  in 
which  an  ejectment  is  brought,  to  suffer  the  landlord  or  landlords  to  make 
him,  her  or  themselves  defendant  or  defendants,  by  joining  with  the  tenant 
or  tenants  to  whom  such  declaration  in  ejectment  shall  be  delivered,  in  case 
he  or  they  shall  appear ;  but  in  case  such  tenant  or  tenants  shall  refuse  or 
neglect  to  appear,  judgment  shall  be  signed  against  the  casual  ejector,  for 
want  of  such  appearance ;  but  if  the  landlord  or  landlords  of  any  part  of  the 
lands,  tenements  or  hereditaments,  for  which  such  ejectment  was  brought, 
shall  desire  to  appear  by  himself  or  themselves,  and  consent  to  enter  into 
the  like  rule,  that,  by  the  course  of  the  court,  the  tenant  in  possession,  in 
case  he  or  she  had  appeared,  ought  to  have  done,  then  the  court,  where 
such  ejectment  shall  be  brought,  shall  and  may  permit  such  landlord  or 
landlords  so  to  do,  and  order  a  stay  of  execution  upon  such  judgment, 
against  the  casual  ejector,  until  they  shall  make  further  order  therein." 

This  latter  clause  of  the  statute  has  been  construed  to  extend  not  only 
to  landlords,  properly  so  called,  who  are  in  receipt  of  the  rents  and  profits 
of  the  premises,  but  also  to  all  persons  claiming  title  thereto,  consistently 
with  the  possession  of  the  occupier,  though  they  have  not  previously  exer- 
cised any  act  of  ownership  over  the  property ;  as  to  the  heir,(<:/)  devisee  in 

(i)  Id.  111.  (k)  2  Taunt,  397. 

{1}  1  Salk,  256,  7.     Comb.  208.     12  Mod.  211.     3  Bur.  1301. 
(m)  2  Str.  830. 

(a)  ^  12.  Iq  this  action,  the  plaintiff  obtaining  a  verdict,  is  only  entitled  to  single  costs. 
2  Barn.  &  Aid.  662,  (a).     Ante,  987. 

(b)  1  Durnf.  &  East,  647  ;  and  see  II  Price,  507,  (c)  g  13. 
{d)  3  Durnf.  &  East,  783. 
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trust,(6')  or  mortgageo,(/)  who  has  never  been  in  possession,  or  to  remain- 
der-men or  reversioncr.s,(</)  or  even,  as  it  seems,  to  a  lord  claimin;,'  by 
escheat.(/<)  But  a  parson,  claiming  a  right  to  enter  and  perform  divine 
service  in  a  chapel,  -was,  before  the  statute,  holden  not  to  have  a  sullicient 
title  to  be  admitted  defendant. (<)  And  Avhere  a  person  claims  in 
♦opposition  to  the  title  of  the  tenant  in  possession,  he  cannot  be  [*1229] 
considered  as  landlord. ((/)  In  such  case  therefore,  if  a  party 
should  be  admitted  to  defend  as  landlord,  the  lessor  of  the  idaintiff  may 
apply  to  the  court,  or  to  a  judge  at  chambers,  and  have  the  rule  discharged 
•with  costs. (6) 

When  a  landlord  means  to  defend,  a  motion  should  l)e  made  for  a  rule 
that  he  may  be  made  defendant  with  the  tenant,  if  lie  apjiear ;  and,  if  the 
tenant  do  not  appear,  then,  that  he  may  appear  by  himself,  and  enter  into 
the  common  rule,  and  defend  his  title. (c)  This,  in  ordinary  cases,  is  a 
mere  motion  of  course,  requiring  only  the  signature  of  a  counsel  or  Ser- 
jeant ;  but  it  is  said,  that  Avhen  the  party  who  wishes  to  be  made  defend- 
ant, is  not  the  tenant  or  actual  landlord,  but  has  some  particular  intere-t 
to  sustain,  the  court  must  be  moved,  on  an  affidavit  of  the  facts,  to  permit 
him  to  defend,  with  or  without  the  tenant,  as  the  case  may  require.((?t7) 

The  motion  for  a  rule  to  admit  the  landlord  to  defend,  instead  of  the 
tenant,  ought  regularly  to  be  made  before  judgment  is  signed  against  the 
casual  ejector ;  and  if  it  be  delayed  until  after  that  time,  the  court  will 
grant  or  refuse  the  rule,  at  their  discretion. (cf)  Thus,  where  a  judgment 
against  the  casual  ejector  was  signed,  and  a  writ  of  possession  executed 
thereon,  and  it  appeared  upon  motion,  that  the  landlord's  delay  in  his  ap- 
plication arose  from  the  tenant's  negligence,  in  not  giving  him  due  notice 
of  the  service  of  the  declaration,  according  to  the  provisions  of  the  statute 
11  Geo.  II.  c.  19,  §  12,  the  court  ordered  the  judgment  and  execution  to 
be  set  aside,  compelled  the  tenant  to  pay  all  the  costs,  and  permitted  the 
landlord  to  be  made  defendant  on  the  usual  terms  :  notwithstanding  it  was 
strongly  argued  by  the  opposite  party,  that  the  judgment  was  perfectly 
regular,  and  that  the  tenant's  negligence  was  entirely  a  matter  between 
him  and  his  landlord,  for  which  the  statute  had  given  the  landlord  ample 
eompensation.( /f" )  But  where  the  landlord  applied  to  be  made  defendant, 
after  judgment  had  been  signed,  but  before  execution,  and  the  claim.ant 
offered  to  waive  his  judgment,  if  the  landlord,  avIio  resided  'n\  Jamaivn, 
would  give  security  for  the  costs,  to  Avhich  offer  the  landlord's  counsel 
would  not  accede,  the  court  refused  the  applicati<>u,  and  permitted  the 
plaintiff's  lessor  to  take  out  execution.((/</)  And,  in  a  modern  case,  the 
court  of  Common  Pleas,  after  a  recovery  in  an  undefended  ejectment 
without  collusion,  and  after  the  lessor  of 'the  plaintiff  had  contracted  for 
the  sale  of  part  of  the  premises,  and  let  the  purchaser  into  possession, 

(f)  4  Durnf.  i  E;ist,  122 ;  but  sec  Barnes,  193.  3  Durnf.  i  Enst,  783,  frmh.  contra,  Tlicro 
is  said,  however,  to  be  a  mistake  in  the  report  of  the  hitter  cT^e  :  the  apphcntmn  t.i  i!..« 
court  being  there  uiade  by  the  cestui  que  truM.     4  Durnf.  «  East,  122,  (a). 

( /■)  8  Duruf.  «  East,  645. 

(o)  Comb.  339.     3  Bur.  1290.     3  Durnf.  &  East,  7S3.     4  Durnf.  *  East,  122. 

(/()  3  Bur.  1290.  («)  2  Str.  914;  but  ?cc  1  Salk.  256,  contra. 

(a)  2  Blac.  Rep.  1259.     3  Bur.  1290. 

(b)  Doc  ex  ilim.  IIar>roo(1  v.  Lippincott,  Ad.  Eject.  2  Ed.  2  !  ".  r>i        ■» 

(c)  Append.  Chap.  XLVI.  J  75,  7G,  77.  (''''»  -^t^-  ^J«<^*-  ^  t.d.  237. 
(..>)  2  Str.  975.                      '  (/)  •»  »«r.  1396. 

(ffff)  Barnes,  ISO. 
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refused  to  set  aside  the  judgment  and  writ  of  possession,  upon  an  applica- 
tion of  this  nature  ;  and  assigned  as  their  reason,  that  the  concealment  of 
the  delivery  of  the  declaration  was  a  matter  between  the  tenant  and  his 

landlord,  with  which  the  plaintiff's  lessor  had  no  concern. (A) 
[*1230]  *When  the  landlord  defends  with  the  tenant,  he  joins  with 
him  in  the  consent  rule ;  but  when  the  tenant  refuses  or  neglects 
to  appear,  judgment  is  signed  against  the  casual  ejector  :{a)  the  reason  for 
which  is,  that  under  such  judgment,  the  plaintiff,  if  a  verdict  be  given  for 
him,  may  obtain  possession  of  the  premises,  which  he  could  not  do,  by  vir- 
tue of  a  judgment  against  a  person  out  of  possession  •,{b)  and  in  that  case, 
the  landlord  alone  must  enter  into  the  consent  rule  ;  but  execution  is  stayed, 
until  the  court  shall  further  order.(c?)  Where  A.  was  admitted  to  defend 
alone,  as  landlord,  in  ejectment,  and  died  before  the  termination  of  the 
action,  having  devised  all  his  real  estates  to  B.,  and  the  statute  of  limita- 
tions prevented  the  lessor  of  the  plaintiff  from  bringing  a  fresh  ejectment ; 
the  court  gave  him  leave  to  sign  judgment  against  the  casual  ejector  in  the 
old  suit,  and  issue  execution  thereon,  unless  B.  would  appear  and  defend 
the  action  as  landlord.  ((^)  The  rule,  for  admitting  the  landlord  to  de- 
fend,(e)  being  drawn  up  by  the  clerk  of  the  rules  in  the  King's  Bench,  or 
secondaries  in  the  Common  Pleas,  a  copy  thereof  is  made  and  annexed  to 
the  plea,  together  with  the  agreement  for  the  consent  rule,  properly  filled 
up  and  signed ;  and  common  bail  being  filed,  with  the  clerk  of  the  common 
bails  in  actions  by  bill,  the  plea  and  rules  are  left  at  a  judge's  chambers 
in  the  King's  Bench,  or  prothonotaries'  office  in  the  Common  Pleas. 

The  tenant,  or  his  landlord,  having  appeared,  either  separately  or  jointly 
with  each  other,  and  entered  into  the  consent  rule,  or  agreement  to  con- 
fess lease,  entry  and  ouster,  &c.,  and  left  the  same  at  a  judge's  chambers, 
in  the  King's  Bench,  or  prothonotaries'  office  in  the  Common  Pleas ;  and 
the  tenant,  when  necessary,  having  given  the  undertaking,  and  entered 
into  the  recognizance,  required  by  1  Geo.  IV.  c.  87,  the  plaintiff's  attor- 
ney must  search  the  ejectment  books,  at  the  judges'  chambers  in  the  King's 
Bench,  for  the  consent  rule  or  agreement,  which  in  that  court  is  signed  by 
the  judge,  and  for  which  a  receipt  is  given  in  the  ejectment  book :  and 
after  the  plaintiff's  attorney  has  signed  his  name  thereon,  over  that  of  the 
defendant's  attorney,  he  carries  it  to  the  clerk  of  the  rules,  who  files  it, 
and  draws  up  the  rule  therefrom,  which  is  nothing  more  than  a  copy  of  the 
agreement,  prefixing  only  the  day  on  which  it  is  drawn  up,  and  adding, 
".Sy  the  Court,"  instead  of  the  attorneys'  names  at  the  end.  In  the  Com- 
mon Pleas,  when  the  defendant  has  appeared,  the  consent  rule  is  obtained 
from  the  prothonotaries'  office  ;  and  the  plaintiff's  attorney,  having  signed 
his  name  thereon,  over  that  of  the  defendant's  attorney,  carries  it  to  the 
secondaries'  office,  where  it  is  filed ;  and  tivo  rules  are  drawn  up  there- 
from, one  for  each  party. 

By  the  terms  of  the  consent  rule',  the  tenant  or  landlord,  when  he  appears, 

engages  to  receive  a  declaration,  and  plead  thereto  the  general 

[  *1231  ]  issue  *of  not  guilty.  In  practice,  however,  it  is  not  usual  to  deliver 

a  declaration  to  the  defendant's  attorney ;  but  the  plea  of  not 

(h)  4  Taunt.  820;  and  see  2  Moore,  581,     Ad.  Eject.  2  Ed.  238,  9.     A77ie,  1225. 

(a)  Append.  Chap.  XL VI.  §  55,  &c. 

(J)  Barnes,  179,  208.     2  Sel.  Pr.  2  Ed.  107,  8.     Imp.  K.  B.  10  Ed.  587. 

(c)  Imp.  K.  B.  10  Ed.  587.     Imp.  C.  P.  7  Ed.  640,  41.     Append.  Chap.  XLVI.  §  75,  kc. 

{d)  5  Barn.  &  Cres.  457.  (f)  Append.  Chap.  XLVI.  §  75,  G,  7. 
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guilty  is  annexcdto  the  agrccmoiit  fur  the  consent  rule.  And  if  the  lessor 
of  the  plaintiff  mean  to  proceed  in  the  action,  his  attorney,  having  drawn 
up  the  rule  with  the  clerk  of  the  rules  in  the  King's  Jicncli,  or  secondaries 
in  the  Common  Pleas,  proceeds  to  make  up  and  deliver  the  issu<;  to  the 
defendant's  attorney,  ^vith  notice  of  trial  for  the  :ussizes,  or  sittings  in 
London  or  Middlesex.  If  the  plaintiff  do  not  seem  inclined  to  proceed 
in  the  action,  the  defendant  may  give  him  a  rule  to  reply ;((/)  which  is  ob- 
tained from  the  master  in  the  King's  Bench,  or  secondaries  in  the  Connnon 
Pleas,  and  sign  judgment  of  non  pros^{a)  for  >vant  of  a  replication  :  But  lie 
is  not  entitled  to  any  costs,  unless  the  lessor  of  the  plaintiff,  or  his  attor- 
ney, has  joined  in  the  consent  rule.((/) 

When  the  tenant  or  landlord  has  appeared,  his  attorney  may  call  f(tr  an 
account  of  the  residence  of  the  lessor  of  the  plaintiff,  if  unknown  U)  him  \(Ij) 
or  may  take  out  a  summons,  and  obtain  an  order,  for  a  j)arLieular  of  tlie 
premises,  or  breaches  of  covenant,  for  which  the  action  is  brought ;  or  he 
may  move  the  court  to  consolidate  ejectments,  or  stay  proceedings  therein, 
when  unnecessarily  and  vexatiously  brought ;  or  to  stay  proceedings  against 
him,  until  security  be  given  for  the  payment  of  costs,  or  until  the  costs  are 
paid  of  a  former  ejectment ;  or  on  payment  of  rent,  &-e.,  on  statute  4  Geo. 
II.  c.  28,  or  mortgage  money,  &c.,  on  statute  7  Geo.  II.  c.  20,  §  1.  And 
the  lessor  of  the  plaintiff  may  move  to  set  aside  a  release  by  the  nominal 
plaintiff;  or,  if  a  landlord  defray  the  costs  of  defending  an  ejectment,  he 
may  move  to  set  aside  a  retraxit  and  cognovit  by  the  tenant.  Of  these 
therefore  in  their  order. 

When  the  lessor  of  the  plaintiff  is  unknown  to  the  defendant,  the  hitter 
may  call  for  an  account  of  his  residence  or  place  of  abode,  from  the  j)lain- 
tiff 's  attorney ;  and  if  he  refuse  to  give  it,  or  give  in  a  fictitious  account  of 
a  person  who  cannot  be  found,  the  courts  will  stay  the  proceedings,  until 
security  be  given  for  the  payment  of  costs. (c)  If  the  plaintiff  declare  gene- 
rally in  ejectment,  and  the  defendant  have  any  doubt  what  lands  the  plain- 
tiff means  to  proceed  for,  he  may  call  upon  him,  by  a  judge's  sunmions,  to 
specify  them  ;(tZ)  and,  on  the  other  hand,  the  plaintiff  may  call  upon  the 
defendant  to  specify  for  what  he  defends,  when  tliat  is  not  suHieiently 
ascertained  by  the  consent  rule.(e)  So,  when  an  ejectment  is  brought  on 
the  forfeiture  of  a  lease,  the  court  will  compel  the  plaintiff  to  deliver  a 
particular  of  the  breaches  of  covenant  on  which  he  intends  to 
rely.(/)  The  particular,  in  this  case,  should  state  tlicsul)stance  *of  [  *12o2  ] 
the  covenant  on  which  the  ejectment  is  brought,  as  well  as  the 
breaches  of  covenant:  And  wdiere  an  ejectment  was  lu-ought  to  recovi'r  ]. re- 
mises forfeited  for  non-payment  of  rent,  a  difference  between  the  amount 
of  the  rent  proved  to  be  due,  and  the  amount  demanded  in  the  particular, 
was  holden  not  to  be  material. (aa) 

(a)  2  Blac.  Rep.  7G3 ;  and  see  id.  904.  {h)  Anir,  .'iS.I. 

(c)  2  Str.  081.  Ad.  Eject.  2  Ed.  315.  Ante,  533,  4.  For  tlic  notice  of  motion  for  this 
purpose,  see  Append.  Chap.  XX.  ^  8;  and  for  the  nilc  in  K.  li.  for  staying,'  pioctcdings  till 
security  be  given  for  costs,  see  Api)cnd.  Chap.  XLVI.  ^  90. 

(d)  Append.  Chap.  XLVI.  ^  81,  2;  and  sec  K.  T.  15  Car.  II.  re-;.  1  K.  W.  7  Durnf.  k 
East,  330. 

(e)  Append.  Chap.  XLVI.  §  83. 

(  /•)  G  Durnf.  &  East,  597.  Append  Chap.  XLVI.  §  84  ;  and  see  7  Durnf.  k  East.  327,  and 
the" cases  there  cited.  R.  M.  1  Geo.  IV.  K.  B.  4  Barn.  &  Aid.  i:»G.  2  Chit.  Rop.  375.  R. 
H.  1  &  2  Geo.  IV.  C.  P.  2  Brod.  <fc  Biug.  470.  2  Chit.  Hep.  379,  8u.  K.  h.  2  t'^r.j.  1\  .  ,n 
Scac.     9  Price,  299,  300.    Ante,  1226. 

(aa)  3  Bing.  3.     10  Moore,  252,  S.  C.    Ante,  GOO. 
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When  several  ejectments  are  brought  for  the  same  premises,  upon  the 
^ame  demise,  the  court  on  motion,  or  a  judge  at  chambers,  will  order  them 
to  be  consolidated.(6)  And  where  the  lessor  of  the  plaintiff  had  two  actions 
depending  at  the  same  time,  for  the  same  premises,  in  different  courts,  the 
proceedings  in  one  of  them  were  stayed,  until  the  other  should  be  deter- 
mined.((?)  When  the  ejectments  are  brought  for  different  premises,  the 
court  will  not  it  seems  consolidate  them.(cZ)  But  where  thirty-seven  eject- 
ments had  been  brought  against  several  tenants  for  different  premises,  on 
the  same  demise.  Lord  Kent/on  C.  J.,  on  a  rule  to  show  cause  why  the 
proceedings  in  all  the  causes  should  not  be  stayed,  and  abide  the  event  of 
a  special  verdict  in  one  of  them,  said  "it  was  a  scandalous  proceeding;  that 
they  all  depended  precisely  on  the  same  title,  and  ought  all  to  be  tried  by 
the  same  record  :"  and  the  rule  was  accordingly  made  absolute. (e) 

When  the  lessor  of  the  plaintiff  is  an  infant,(/)  resident  abroad,(^)  or 
dead,(/i)  the  courts  will  stay  the  proceedings,  until  a  real  and  substantial 
plaintiff  be  named,  or  some  responsible  person  undertake  for  the  payment 
of  costs. (?')  And  a  similar  undertaking  is  required  in  an  action  for  the 
mesne  profits,  brought  in  the  name  of  the  nominal  plaintiff  in  ejectment. (A") 
But  the  court  will  not  stay  the  proceedings,  until  a  real  and  substantial 
plaintiff  be  named,  to  pay  costs,  on  the  ground  of  the  poverty  of  the  lessor 
of  the  plaintiff. (Z) 

In  a  second  ejectment,  the  courts  will  stay  the  proceedings,  until  the 
costs  are  paid  of  a  prior  one,  for  the  trial  of  the  same  title, (7?i)  and  also  the 
costs  of  an  action,  if  any  has  been  brought,  for  the  mesne  profits. (w) 
[  *1233  ]  And  *it  matters  not  whether  the  second  ejectment  be  brought  by 
the  lessor  of  the  plaintiff,  or  by  the  defendant,  in  the  former 
one  •,{aa)  or  by  or  against  all,  or  some  of  the  parties  ;(66)  or  by  a  third  per- 
son, under  whom  the  lessor  of  the  plaintiff  claims  ;{cc)  or  for  the  same  or  dif- 
ferent premises,  so  as  it  be  on  the  same  tit\e,{dd)  and  for  part  of  the  same 
estate  ;{ee)  nor  whether  it  be  brought  in  the  same,  or  a  different  court.(^) 
And  the  length  of  time  which  has  elapsed  between  the  first  and  second 
ejectment,  is  not  material  ;(c)'^)  for  there  may  be  many  good  reasons  why 

(b)  Barnes,  176.     Cas.  Pr.  C.  P.  119,  S.  C. 

(c)  Andr.  291.    2  Sel.  Pr.  145,  6.    Ad.  Eject.  2  Ed.  321.         (d)   2  Keb.  524.    2  Str.  1149. 
(f)  Doe  ex  dim.  Pulteneij  ^  others  v.  Freeman  ^-  others,  T.  30  Geo.  III.  K.  B.     2  Sel.  Pr.  144; 

and  see  Ad.  Eject.  2  Ed.  235,  6. 

(/)  1  Str.  694.  2  Str.  932,  1206.  1  Wils.  130.  Cowp.  24.  Barnes,  183.  Bui.  Ni.  Pri. 
111.     Ad.  Eject.  2  Ed.  314,  15.     Append.  Chap.  XL VI.  |  88,  9;   but  see  Cowp.  128. 

{g)  2  Bur.  1177.  Say.  Costs,  153,  S.  C.  Smith  ex  dim.  Jordan  v.  Roe,  M.  22  Geo.  III.  K. 
B.     Ad.  Eject.  2  Ed.  315. 

(A)  Barnes,  147.     2  Str.  1056.     2  Wils,  7.     Ad.  Eject.  2  Ed.  315. 

(0  Append.  Chap.  XL VI.  ^  90.  (/,-)  Say.  Rep.  78.     Say.  Costs,  154,  S.  C. 

{I)  Cas.  Pr.  C.  P.  16;  and  see  2  Str.  1121.  Goodiitle  y.  Mayo,  H.  29  Geo.  III.  K.  B.  Ante, 
98,  9;  535. 

(m)  1  Salk.  255,  258,  9.  1  Str.  548,  554.  8  Mod.  225,  S.  C.  2  Str.  1152,  1206.  Smith 
ex  dim.  Jordan  y.  Roe,  M.  22  Geo.  III.  K.  B.  1  Durnf.  &  East,  492.  1  Chit.  Rep.  195,  K.  B. 
Pr.  Reg.  174.  Barnes,  133.  2  Blac.  Rep.  904.  Say.  Costs,  239,  S.  C.  2  Blac.  Rep.  1158, 
1180,  C.  P. 

yn)  4  East,  585.  But  they  will  not  extend  the  rule,  so  as  to  include  the  damages  in  the 
action  for  the  mesne  profits,  however  vexatious  the  proceedings  of  the  lessor  of  the  plaintiff 
may  have  been.     15  East,  233. 

{aa)  6  Durnf.  &  East,  223.     3  Bos.  &  Pul.  22,  S.  P.     Ad.  Eject.  2  Ed.  317,  18. 

{bh)  6  Durnf.  &  East,  740.     Ad.  Eject.  2  Ed.  316,  17,  18. 

{ce)  Doe  v.  Laiv,  H.  25  Geo.  III.  K.  B.     8  Durnf.  &  East,  645. 

{dd)  Fairclaim  y.  Thrustout,  E.  24  Geo.  III.  K.  B.     Doe  y.  Law,  H.  25  Geo.  III.  K.  B. 

he)  6  Durnf.  &  East,  740.  (/)  Ad.  Eject.  2  Ed.  316.  and  the  cases  there  cited. 

[gg)  6  Durnf.  &  East,  223,  740. 
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the  defendant  did  not  call  for  the  costs  sooner,  such  as  poverty  of  the  other 
party,  or  in  order  to  (juiet  any  further  controver.Hy.(/<)  Tht-  vt-xation  of 
the  party  is  said  to  be  the  foundation  of  these  rulfs;(/j  and  therefore,  wlieu 
there  ai)p3ared  to  be  no  vexation,  the  courts  would  not  furiin-rly  haveniade 
a  rule  for  staying  proceedings,  until  the  co.st.s  were  paid  of  a'prior  eject- 
ment :{k)  But  the  practice  in  that  respect  is  altered ;(/)  and  it  is  now  settled, 
that  the  proceedings  may  be  stayed  in  all  cases,  until  the  costs  are  paid  of 
a  former  ejcctraent.(?)  And  the  courts  will  stay  them,  if  the  conduct  of 
the  party  against  whom  the  application  is  made,  has  Ijeen  ve.\:iti«nis  or 
oppressive,  although  he  is  not  liable  to  the  costs  of  the  first  action. (w)  But 
they  will  not  stay  the  proceedings  in  the  second  action,  where  tlie  party  is 
already  in  custody  under  an  attachment,  for  nonpayment  of  the  costs  of 
the  first  action ;(?«.)  nor,  as  it  seems,  if  it  appear  that  the  veixlict  in  the 
former  action  was  obtained  by  fraud  and  perjury.(o)  So,  tlie  court  of  Com- 
mon rieas  would  not  stay  the  proceedings  in  a  writ  of  ?•/////^  till  the  costs 
of  a  prior  ejectment  Avere  paid.(/j)  And  the  court  of  King's  Bench  lefused 
to  stay  the  proceedings  in  ejectment,  until  the  taxed  costs  were  paid  of  a 
suit  in  equity,  brought  by  the  same  party,  for  the  recovery  of  the  same 
premises. ((/)  So,  in  a  second  ejectment  by  a  jyanper,  the  court  we  have 
seen,(r)  refused  to  grant  a  rule  for  staying  the  proceedings,  until  the  costs 
were  paid  of  a  prior  ejectment  for  the  same  cause :(«)  but  it  was  admitted^ 
that  he  would  not,  in  such  second  action,  be  aUowed  to  sue  in  fonnn 
pauperis.{r)  And  where  a  rule  had  been  obtained  for  staying  tlie  jiroceed- 
ings  in  ejectment,  till  the  costs  of  a  former  ejectment  were  paid,  the  court 
would  not  interfere,  and  permit  the  defendant,  in  case  those  costs  were  not 
paid  before  a  certain  da}'-  to  be  named  by  the  court,  to  nonpros  the  second 
ejectment,  (f) 

*If  there  be  judgment  for  the  plaintiff  in  ejectment,  and  the  [  *12o4  ] 
defendant  bring  a  writ  of  error,  the  court  of  King's  Bench  will 
not  suffer  the  latter  to  proceed  in  a  new  ejectment  on  the  same  title,  till  he 
has  quitted  possession,  or  the  tenants  have  attorned  to  the  lessor  of  tlie 
plaintiff :(«)  So,  if  there  be  judgment  for  the  defendant  in  ejectment,  and 
the  lessor  of  the  plaintiff  bring  a  Avrit  of  error,  the  court  will  not  suffer  him 
to  proceed  in  a  new  ejectment  on  the  same  title,  until  the  costs  are  jiaid  of 
the  former  ejectment:  unless  he  can  satisfy  them,  that  the  writ  of  error  is 
brought  with  some  other  view  than  to  keep  off  the  payment  of  costs. (/») 

Where  the  ejectment  was  brought,  on  a  clause  of  re-entry,  for  non-pay- 
ment of  rent,  it  was  usual  for  the  courts  before  the  statute  4  Geo.  II.  c.  2b, 
to  stay  the  proceedings,  at  any  time  before  execution  executed,  on  the 
tenant's  bringing  into  court  all  the  rent  in  arrear,  and  costs. (/•)  And  now. 
by  that  statute,(^/)  "if  the  tenant  or  his  assigns  shall,  at  any  time  before 


h)  Id.  741.     Ad.  Eject.  2  Ed.  318. 

i)  4  Mod.  379.     2  Str.  1152.  {h)  H  1  Str.  081.     2  fttr.  1099,  1121. 

I)  Ad.  Eject.  2  Ed.  319.     Antf.  538. 

to)  /(/.  318.     2  Str.  1152.     2  Blac.  Rep.  004.     Ante,  533. 

n)  Barnes,  180. 

o)  2  Barn.  <k  Cres.  622.     4  Dowl.  &  Ryl.  145,  S.  C. 

p)  3  Bing.  1G7.  (?)  3  B.irn.  i  Aid.  C02. 

{r\  Ante  98    9'   535    1232. 

(«)   Goodlitll  \.M,njo,  H.  20  Geo.  III.  K.  B. ;  and  see  2  Sir.  1121.     Ante,  9S,  9;  535, 1232. 
(t)  5  Barn.  &  Ald.'523. 

\a)   1  Salk.  258,  9.  {h)  1  Str.  554.     Ad.  Eject.  2  Ed.  321. 

(c)  2  Salk.  597.     10  Mod.  383.     8  Mod.  345.     2  Str.  900;  ftud  see  7  Enst,  363. 
I'i)  I  4. 
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trial,  pay  or  tender  to  tlie  landlord,  his  executors,  &c.  or  pay  into  court, 
all  the  rent  and  arrears,  together  with  the  costs,  all  further  proceedings  on 
the  said  ejectment  shall  cease  and  be  discontinued. "(f)    This  statute  is  not 
confined  to  cases  of  ejectment  brought  after  half  a  year's  rent  due,  where 
no  sufiicient  distress  was  to  be  found  on  the  premises. (/)     And  where  the 
ejectment  was  brought,  on  a  clause  of  re-entry  in  a  lease,  for  not  repairing, 
as  well  as  for  rent  in  arrear,  under  the  statute  it  was  argued,  on  a  motion 
to  stay  proceedings  upon  payment  of  the  rent,  that  the  case  was  not  within 
the  act,  because  it  was  not  an  ejectment  founded  singly  on  the  non-pay- 
ment of  rent ;  but  the  court,  notwithstanding,  made  the  rule  absolute,  with 
liberty  for  the  lessor  to  proceed  on  any  other  title. (^)     It  also  seems,  that 
after  judgment  against  the  casual  ejector,  and  before  any  writ  of  possession 
executed,  the  courts  will  stay  the  proceedings,  on  payment  of  the  rent  and" 
costs  ;(A)  which  rent  can  only  be  calculated  to  the  last  rent  day,  not  to  the 
day  of  computing  :{i)  and  the  mortgagee  of  a  lease  has  the  same  right  to 
relief  ao-ainst  an  ejectment  for  non-payment  of  rent,  and  upon  the  same 
terms  as  the  lessee,  against  whom  the  recovery  is  had.fZ-)     But  the  court 
will  not,  after  trial,  stay  the  proceedings,  on  payment  of  the  rent,  &c. ; 
the  statute  only  warranting  such  application  before  trial. (/)   And,  in  a  late 
case,  {m)  the  court  of  Common  Pleas  would  not  refer  it  to  the  prothono- 
.tary,  to  take  an  account  of  moneys  received  by  the  lessor  of  the  plaintiff, 
in  respect  of  annuities,  as  well  as   to  ascertain  and  settle  the  costs  of 
the  action,  which  had  been  brought  for  non-payment  of  rent.     "Where  a 
tender  of  the  rent  had  been  made  before  the  ejectment  delivered, 
[  *1235  ]  the  court  of  Common  Pleas  set  aside  the  ^proceedings,  with 
costs. (a)     But  in  that  court,  if  a  party  obtaining  a  rule  do  not 
choose  to  proceed  on  it,  the  other  party  cannot  compel  him. (6) 

So,  in  ejectment  by  a  mortgagee,  for  the  recovery  of  the  possession  of 
mortgaged  premises,  or  in  debt  on  bond  for  the  payment  of  mortgage  money, 
or  performance  of  covenants  in  the  mortgage  deed,  when  no  suit  in  equity 
is  depending  for  a  foreclosure,  or  redemption,  it  is  enacted  by  the  statute 
7  Geo.  II.  c.  20,  §  1,  that  "if  the  person  having  a  right  to  redeem  shall,  at 
any  time  pending  the  action,  pay  to  the  morgagee,  or,  in  case  of  his  refusal 
brino-  into  court,  all  the  principal  moneys  and  interest  due  on  the  mortgage, 
and  also  costs  to  be  ascertained  and  computed  by  the  court,  or  proper  oiEcer 
appointed  for  that  purpose,  the  same  shall  be  deemed  and  taken  to  be  in  full 
■satisfaction  and  discharge  of  the  mortgage ;  and  the  court  shall  discharge  the 
morto-agor  of  and  from  the  same  accordingly  ;(c)  and  compel  the  mortgagee, 
by  rule,  to  re-convey  the  mortgaged  premises,  and  deliver  up  all  deeds,  &c. 
relating  to  the  title  thereof,  to  the  mortgagor,  or  to  such  other  person  as  he 
shall  nominate  or  appoint."  Upon  this  statute,  the  proceedings  in  ejectment 
on  a  mortgage  maybe  stayed  by  the  morgagor,  or  his  assignee  of  the  equity 
of  redemption,  on  payment  of  the  principal,  interests  and  costs,  without  pay- 
ing off  a  bond  debt  due  to  the  mortgagee  ;(fZ)  And  a  rule  has  been  granted 

(e)  Append.  Chap.  XLYI.  ?  85,  6.  (/)   7  East,  363. 

(g)  Bui.  Ni.  Pri.  97  ;  and  see  7  East,  365.     Ad.  Eject.  2  Ed.  153,  4. 

ih)  10  Mod.  383.     8  Mod.  345.     2  Str.  900  ;  and  .«ee  Ad.  Eject.  2  Ed.  152,  3. 

ti)  4  Taunt  883.  {k)  3  Taunt.  402. 

(l)  7  East,  363.  (?»)  6  Moore,  331. 

(a)  2  Blac.  Rep.  746,  7.     Ad.  Eject.  2  Ed.  153. 

\h)  4  Taunt.  883.  (f)   1  Str.  413. 

\d)  2  Str.  1107.    Andr.  341,  S.  C.    Barnes,  182  ;  but  see  id.  177.    Ad.  Eject.  2  Ed.  324,  5. 
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for  delivering  up  a  mortgage  deed  to  tlio  mortgagor,  on  payment  of  prin- 
cipal, interest  and  costs,  in  an  action  oi'  coi\'H(i)it.{r) 

If  there  be  any  doubt  as  to  the  amount  of  what  is  due,  the  court  of  King's 
Bench  will  refer  it  to  the  master,(/)  or  the  court  of  Common  IMeas  to  one 
of  the  prothonotaries,  who  taxes  the  costs:  And  where  an  affidavit  was 
made,  that  the  mortgagee  had  been  at  great  expense  in  necessary  rejiairs 
of  part  of  the  premises  in  his  possession,  (the  ejectment  being  brought  for 
the  residue,)  and  it  was  prayed  that  the  prothonotary  might  be  directed 
to  make  allowance  for  such  repairs  ;  the  court  said,  that  tlie  rule  must 
follow  the  words  of  the  statute,  and  that  the  prothonotary  wouhl  make  just 
deductions  and  allowances.(,7)  If  the  title  deeds  are  not  delivered  up, 
the  money  must  be  paid  into  court,  unless  the  plaintifl'or  his  attorney  Mill 
undertake  to  deliver  tliem.(//)  But  the  courts  will  not  stay  the  ]>roceed- 
ings  in  an  ejectment  brought  l)y  a  mortgagee,  against  a  mortgagor,  on  pay- 
ment of  the  principal,  interests  and  costs,  if  the  latter  has  agreed  to  convey  the 
equity  of  redemption  to  the  mortgagee.(i)  And  the  court  of  Exchequer  would 
not  interfere,  under  the  above  statute,  upon  an  application  by  the  mortgagor 
to  compel  the  mortgagee  to  re-convey  the  mortgaged  premises,  where 
the  right  to  redeem  was  disputed  upon  the  '''atlidavits.(/r)  ^Vhere  [*1236] 
there  are  two  or  more  mortgages,  the  court  of  Connnon  I'leas  will 
not  compel  a  redemption  of  one,  without  tlie  rest.(/*)  And  if  a  mortgagee 
recover  possession  of  the  mortgaged  premises,  under  a  judgment  in  an 
undefended  ejectment,  the  court  has  no  jurisdiction  to  restore  the  posses- 
sion toHhe  mortgagor,  who  has  not  appeared,  on  payment  of  the  principal, 
interest  and  costs. (c)  But  if  the  recovery  be  had  against  a  tenant  of  the 
mortgagor,  the  court  will  set  aside  the  judgment,  and  let  in  the  mortgagor 
to  defend  as  landlord,  that  he  may  be  in  a  condition  to  apply  to  stay  pro- 
ceedings, on  the  terms  of  the  statute.(tZ) 

The  plaintiff  in  ejectment  being  a  mere  nominal  person,  and  trustee 
for  the  lessor,  if  he  release  the  action,  or  if  an  action  be  brought  in  his 
name  for  the  mesne  profits  and  he  release  it,  the  court  will  commit  him  for 
a  contempt. (c'c)  It  has  also  been  di^termined,  that  the  lessor  of  the  plain- 
tiff in  ejectment,  not  being  a  party  to  the  action,  cannot  release  it. (//') 
And  where  a  landlord  defrayed  the  costs  of  defending  an  ejectment  in  the 
name  of  an  illiterate  tenant,  who  gave  a  retraxit  of  the  plea,  and  cognovit 
of  the  action,  the  court  of  Common  Pleas  set  aside  the  rctrarit  and  cog- 
novit., and  permitted  the  lessor  to  defend  as  landlord. (////)  _ 

The  isme  in  ejectment  is  made  up  of  the  term  it  is  joined,  as  in  other 
cases ;  and  in  making  it  up,  the  name  of  the  tenant  or  landlord  is  substi- 
tuted for  that  of  the  casual  ejector:  and,  instead  of  the  notice  at  the  end 

(e)  2  Cliit.  Rep.  264.     2  Barn.  &  Ores.  40.3.     4  Dowl.  k  Ryl.  50,  S.  C. 

If)  8  Durnf.  &  East,  .326.  (y)  Barnes,  176.     Ad.  I'jctt.  2  Ed.  325,  0. 

(/,)  /hnnbon  v.  Jacob,  T.  27  Geo.  III.  K.  B, 

(i)  7  Durnf.  k  East,  185  ;  but  see  1  Wils.  30,  scmb.  contra. 

(a)  1  Yoiuijre  &  J.  344. 

(b)  2  Blac.  Rep.  726;  and  see  Ad.  Eject.  2  Ed.  325,  (/). 

(c)  4  Taunt.  887.     Per  Cur.  T.  41  Geo.  III.  K.  B.  ('H  •«  Tnnnt.  887. 

{ce)  1  Salk.  260,  per  Unit,  C.  J.;  but,  as  was  obecrved  by  Laicrmf,  .1.,  in  the  cnnc  of 
Baverman  v.  Rademus,  7  Durnf.  k  East,  670,  Lord  llolt  did  not  sny  that  tlic  rek-nsc  would 
not  defeat  the  action;  this,  therefore,  appears  to  be  the  most  that  a.  court  of  law  can  do,  in 
cases  of  this  kind:  and  sec  2  Str.  899.  1  Bos.  &  Pul.  448,  (<i).  Ad.  1-jcct.  2  Ed.  177,  8; 
244   5. 

(ff)  4  Manle  &  Sel.  300.     2  Chit.  Rep.  323,  S.  C.;  and  see  7  Taunt.  9.    Antf.  848. 

\gg)  7  Taunt.  9, 
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of  the  declaration,  for  the  tenant  to  appear,  the  plea  of  not  guilty  is  added 
with  a  shniliter  thereto,  and  an  award  of  the  venire  facias. (Ji)  When  there 
are  several  defendants,  who  appear  hy  different  attorneys,  or  even  if  they 
appear  by  the  same  attorney,  it  is  usual  for  them  to  plead  separately ;  and 
their  pleas  should  be  stated  accordingly,  in  making  up  the  issue. 

Noticec  of  trial  is  given  in  ejectment,  as  in  other  actions  ;  and  a  rule 
may  be  obtained,  in  like  manner,  for  costs  for  not  proceeding  to  trial  ac- 
cording to  notice ;  and  after  the  issue  is  entered  of  record,  the  defendant 
may  proceed  to  trial  by  proviso,  or  move  the  court  for  judgment  as  in  case 
of  a  nonsuit,  or  to  put  off  the  trial.  The  record  of  nisi  prius,  jury  pro- 
cess, and  process  for  subpoenaing  witnesses,  are  also  similar  to  those  in 
other  cases ;  except  that,  in  the  description  of  the  plea  or  action,  it  is 

stated  to  be  "  a  plea  of  trespass  and  ejectment  of  farm." 
[  *1237  ]  *The  trial  in  ejectment,  as  in  other  actions,  is  either  at  bar,  or 
at  nisi  prius.  The  rule,  with  regard  to  the  former,  is  said  to 
have  been  not  to  allow  a  trial  at  bar,  except  where  the  yearly  value  of  the 
land  is  one  hundred  pounds  ;(a)  and  value  alone,(6)  or  the  probable  length 
of  the  inquiry,  is  not  a  sufficient  ground  for  it ;  but  difficulty  must  con- 
cur :  and,  in  order  to  obtain  it  upon  that  ground,  it  is  not  sufficient  to 
state  generally,  in  an  affidavit,  that  the  cause  is  expected  to  be  difficult ; 
but  the  particular  difficulty  which  is  expected  to  arise,  ought  to  be  pointed 
out,  that  the  court  may  judge  whether  it  is  sufficient  :(c)  and  the  court  of 
King's  Bench  refused  a  trial  at  bar  in  ejectment,  on  the  mere  allegation  of 
length  and  probable  questions  of  difficulty,  in  a  cause  respecting  a  pedigree.(cZ) 
So  it  was  refused,  in  the  Common  Pleas,  on  a  question  of  sanity,  where  it 
would  have  occasioned  delay,  and  some  of  the  witnesses  were  old  and  infirm, 
and  not  able  to  travel  to  Westminister. [e]  So,  in  a  cause  concerning  rights 
of  chase,  involving  documentary  evidence  of  great  length  and  antiquity, 
together  with  much  oral  testimony,  that  court  would  not  grant  the  plain- 
tiff a  trial  at  bar ;  a  new  trial  having  recently  been  refused  in  the  King's 
Bench,  where  another  defendant,  who  had  contested  the  same  rights,  had 
obtained  a  verdict. (/)  * 

A  trial  at  bar  may  be  moved  for  in  ejectment,  before  issue  joined  ;  for 
otherwise,  as  it  is  seldom  joined  till  the  term  is  over,  it  would  afterwards  be 
too  late  to  make  the  application. ((/)  But  where  it  is  fit  that  a  trial  at  bar 
should  be  granted,  as  it  is  a  favour  asked  by  the  party  applying  for  it,  they 
will  lay  him  under  reasonable  terms :  And  therefore,  where  the  defendant 
in  ejectment  applied  for  a  trial  at  bar,  and  it  appeared  that  the  lessor  of  the 
plaintiff  was  in  such  indigent  circumstances  as  not  to  be  able  to  bear  the 
expense,  and  that  one  of  his  witnesses  was  a  woman  above  eighty  years  of 
age,  who  might  die  before  a  trial  at  bar  could  be  had,  the  court  of  King's 
Bench  required  the  defendant  to  consent,  that  if  he  succeeded,  he  should 
only  have  nisi  prius  costs,  but  that  if  the  lessor  of  the  plaintiff  were  to 
succeed,  lie  he  should  have  bar  costs :  and  that  the  old  witness  should  be  exa- 

{h)  2  Sel.  Pr.  112.  Ad.  Eject.  2  Ed.  240,  &c.  Imp.  K.  B.  10  Ed.  588,  9.  Imp.  C.  P.  1 
Ed.  641,  2.     Append.  Chap.  LXVI.  §  92. 

(a)  1  Barnard.  K.  B.  141.     Barnes,  44T  ;  but  see  1  Str.  479. 

(b)  2  Salk.  648.     Barnes,  447. 

(c)  Say.  Rep.  79;  and  see  2  Lil.  Pr.  Reg.  604.     1  Barnard.  K.  B.  141. 
{d)  Doe  ex  dim.  Anr/ell  v.  Angell,  T.  36  Geo.  III.  K.  B. 

(e)  Barnes,  447. 

(/)  1  Brod.  &  Bing.  265.     3  Moore,  582,  S.  C. 

Iff)  Say.  Rep.  153.     Barnes,  455.    Ante,  749. 
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mined  upon  interrogatories,  and  lior  depositioni^  roatl,  if  she  should  die  before 
trial  :{hh)  It  was  also,  by  consent,  made  j)art  of  the  ride,  that  the  cause  should 
be  tried  by  a  MuhJh'sex  jury,  instea<l  of  one  from  XorJ'ulk,  where  the 
premises  were  situated. (?) 

On  the  trial  of  an  ejectment  cause,  the  defendant  ia  called  in  the  first 
instance,  upon  the  consent  rule,  to  confess  lease,  entry  and  ou.s^fcr  ;  ami 
on  his  non-appearance,  or  refusal  to  comply  with  the  rule,  the  practice  is 
to  call  the  plaintiff,  and  nonsuit  him  ;  ami  then,  at  the  instance  of  the 
lessor  of  the  plaintiff,  the  cause  of  nonsuit  is  indorsed  on  the 
postca  which  *entitles  him,  by  the  terms  of  the  rule,  to  have  jud<^-  [  *1238  ] 
ment  entered  for  the  plaintiff  against  the  casual  ejector,  when 
the  2^ostea  is  returned  into  court.(rt)  If  there  be  several  defendants,  and 
some  of  them  refuse  to  appear  and  confess,  it  is  the  practiee  to  proceed 
against  those  who  appear,  and  enter  a  verdict  for  those  who  do  not,  in- 
dorsing upon  the  postca,  that  such  verdict  is  entered  for  them,  because 
they  do  not  appear  and  confess ;  and  the  plaintiff's  lessor  will  then  be  en- 
titled to  his  costs  against  such  defendants,  and  to  judgment  against  the 
casual  ejector,  for  the  lands  in  their  possession. (/*)  But,  in  cjcct/nent  by 
landlord  against  tenant,  on  the  statute  1  Geo.  IV.  c.  87,  §  2,  '•  wherever 
it  shall  appear,  on  the  trial,  that  the  tenant  or  his  attorney,  hath  been 
served  with  due  notice  of  trial,  the  plaintiff  shall  not  be  nonsuited  for  de- 
fault of  the  defendant's  appearance,  or  of  confession  of  lease,  entry  and 
ouster ;  but  the  production  of  the  consent  rule,  and  undertaking  of  the 
defendant,  shall  in  all  such  cases  be  sufficient  evidence  of  lease,  entry  and 
ouster,  so  as  to  enable  the  plaintiff  to  go  into  evidence  of  the  mesne  pro- 
fits." 

If  the  defendant  appear  at  the  trial,  and  confess  lease,  entry  and  ouster, 
the  cause  proceeds ;  and  the  parties  should  be  prepared  with  evi<hnce{c) 
in  support  of  their  respective  cases.  In  general,  after  the  pleadings  are 
opened,  by  thejunioi'  counsel  for  the  lessor  of  the  plaintiff,  the  scnioj'  or 
leading  counsel  states  his  case  to  the  jury ;  and  after  calling  and  examin- 
ing Avitncsses  in  support  of  it,  the  counsel  for  the  defendant  are  heard  ; 
and  if  they  call  any  witnesses,  the  lessor  of  the  plaint ifl"s  counsel  have  the 
general  reply.((?)  But,  in  ejectment  by  the  heir  at  law  against  a  devisee, 
if  the  defendant  will  admit  the  lessor  of  the  plaintiff  to  be  heir,  the  defend- 
ant's counsel  begin,  after  the  pleadings  are  ojiened,  ami  have  tin)  general 
reply.(«3)  So,  if  the  lessor  of  the  plaintiff  ])rove  his  pedigree,  and  there 
stop,  and  the  defendant  set  up  a  new  case  in  his  defi'iice,  whi(d>  is  answered 
by  evidence  on  the  part  of  the  lessor  of  the  jdaintiff,  the  defVn«lant  is  en- 
titled to  the  reply :(/)  which  is  also  the  case,  where  the  lessor  of  the  plain- 
tiff claims  under  a  will,  and  the  defendant  under  a  codicil  thereto,  the 
validity  of  which  is  the  question  between  them,  and  the  defendant  admits 
the  title  of  the  lessor  of  the  plaintiff  under  the  will.l//) 


(hh)  DouK.  437.  (i)  Id.  ihid.;  and  see  A.l.  Eject.  2  Ed.  2M,  he. 

\a)  1  Salk.  259.     Sty.  Pr.  Reg.  442;  aad  see  Run.  Eject.  3  Ed.  281.     Ad.  Eject.  2  Ed. 
H. 

(6)   1  Ld.  Raym.  T20.     Bui.  \i.  Pri.  98;  and  see  Run.  Eject.  2  Ed.  28.1,  4. 
d.  285. 

(c)  For  the  evidnicc  in  ejectment,  sec  Run.  Eject.  2  Ed.  201.  &c.  Ad.  Ejecl 
.  p.  24G,  &c.  2  Esp.  Ni.  Pri.  3  Ed.  4r.5,  &c.  Esp.  Evid.  Cliap.  l.X.  p.  232,  k 
ri.  5  Ed.  726,  &c.     Pcakes  Evid.  2  Ed.  Chap.  XI.  p.  304.  &c.     2  Phil.  Evi( 


284. 

(6)   1  Ld.  Raym.  720.     Bui.  \i.  Pri.  98;  and  see  Run.  Eject.  2  Ed.  283,  4.     Ad.  Eject.  2 

Ed.  285. 

kc.     Ad.  Eject.  2  Ed.  Chap. 

X.p.  24G,  &c.     2  Esp.  Ni.  Pri.  3  Ed.  4-.5,  &c.     Esp.  Kvid.  Lliap.  l.X.  p.  232,  &c.     2  .Sel.  Ni. 

Pri.  5  Ed.  726,  kc.     Pcakes  Evid.  2  Ed.  Chap.  XI.  p.  304.  &c.     2  Phil.  Evid.  Chap.  XIV. 

p.  169,  &c.     2  Stark.  Evid.  505,  &c.  ('A>  ''*"'<''  ^•^^• 

(e)  2  Stark.  Ni.  Pri.  510.     Ante,  859.  (/)  4  Dunif.  k  Ea.-t,  497.     AnU,  859. 

(ff)  3  Campb.  368,  2  Stark.  Ni.  Pri.  520.     Ante,  859. 
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If  the  lessor  of  the  plaintiff  fail  in  making  out  his  case  at  the  trial,  the 
plaintiff"  may  be  nonsuited  on  the  merits,  in  this  as  in  other  actions ;  or,  if 
the  case  be  left  to  the  jury,  they  find  their  verdict  for  the  plain- 
[  *1239  ]  tiff"  or  defendant ;  which  verdict  is  either  general  or  special.\_A\ 
In  finding  "^special  verdicts,  when  the  points  are  single,  and 
not  com]#icated,  and  no  special  conclusion,  the  counsel  (if  required),  are 
to  subscribe  the  points  in  question,  and  agree  to  amend  omissions  or  mis- 
takes in  the  mesne  conveyance,  according  to  the  truth,  to  bring  the  point 
in  question  to  judgment :(«)  And  unnecessary  finding  of  deeds  in  hcec 
verba,  where  the  question  rests  not  upon  them,  but  which  are  only  deriva- 
tion of  title,  ought  to  be  spared,  and  stated  shortly,  according  to  the  sub- 
stance they  bear  in  reference  to  the  deed,  as  feoff"ment,  lease,  grant, 
kc.[h)  It  is  also  a  general  rule,  that  in  a  special  verdict, (as  nothing  is  to 
be  intended, )((?)  the  jury  must  find  facts,  and  not  merely  the  evidence  of 
facts  :[d)  And  it  must  appear,  on  the  face  of  the  verdict,  that  the  lessor 
of  the  plaintiff"  had  a  right  of  entry  at  the  time  of  the  demise,  (e) 

On  a  verdict  for  the  plaintiff"  in  ejectment,  the  jury  should  assess  the 
damages  ;  which  are,  for  the  most  part,  merely  nominal,  the  damages  ac- 
tually sustained  by  withholding  the  possession,  &c.  being  usually  recovered 
in  an  action  of  trespass  for  the  mesne  profits. (/)  But,  by  the  statute  1 
Geo.  IV.  c.  87,  §  2,  "  in  ejectment  by  landlord  against  tenant,  the  judge 
before  whom  such  cause  shall  come  on  to  be  tried,  shall,  whether  the  de- 
fendant shall  appear  upon  such  trial  or  not,  permit  the  plaintiff"  on  the 

(«)  R.  M.  1654,  ?  20.     K.  B.  R.  M.  1G54,  §  23,  C.  P.;   but  see  2  Wms.  Saund.  97,  (3). 
(6)  Ante,  897. 

(c)  4  Diirnf.  &  East,  646.     4  Price,  240;  and  see  0.  Bridg.  188. 

(d)  2  Ld.  Raym.  1581,  2.  2  Str.  835,  6,  S.  C.  1  Wils.  48.  2  Str.  1185,  S.  C.  1  East, 
111. 

(e)  2  Archb.  K.  B.  51.     Ante,  1194,  5.  (/)  Ante,  889,  90. 

[a]  If  in  ejectment  the  jury  "  find  for  the  i>hiintiff  one  cent  damages,"  the  clerk,  in  the 
order,  may  extend  the  verdict  as  if  it  -were,  "we,  of  the  jury,  find  for  the  plaintiff  the  lands 
in  the  declaration  mentioned,  and  one  cent  damages."  JfMiirrajj  v.  O^Neil,  1  Call,  Rep. 
246.  In  Pennsylvania,  a  conditional  verdict  in  ejectment  is  good.  Coolbaugh  et  al.  v. 
Peirce,  3  S.  &  R.  Rep.  418.  Moyer  v.  Gerrnantomi  Railroad,  3  W.  &  S.  91.  After  the  plaintiff 
in  ejectment  has  proved  his  title  to  a  verdict,  the  court  will  not  try  the  question  of  the  pre- 
cise extent  of  the  plaintiff's  claim,  as  defended  by  particular  metes  and  bounds.  Doe  v. 
Wilson,  2  Starkie's  Rep.  477.  Plaintiff  may  take  a  verdict  for  certain  described  premises, 
and  as  to  other  described  premises  enter  a  verdict  for  the  defendant.  Fer  Spencer,  Senator^ 
Seward  v.  Jackson,  8  Cow.  Rep.  406.  A  verdict  may  be  for  a  part  of  the  premises  claimed ; 
and  this  rule  applies  as  well  to  the  quantity  of  interest  as  to  the  extent  of  the  premises. 
Bear  v.  Snyder,  11  Wend.  592.  Lenoir  v.  South,  10  Iredell,  237.  Vrooman  v.  Weed,  2  Barb. 
Supr.  Ct.  Rep.  330.  Truax  v.  Thorn,  2  Barb.  Supr.  Ct.  Rep.  156.  Hutchinson  v.  Horn, 
Smith,  242.  A  verdict  for  the  whole  of  the  premises  claimed,  where  the  plaintiff  is  entitled 
to  only  a  part,  will  not  be  set  aside,  but  will  be  amended  according  to  the  right  of  the  case. 
lb.  And  if  lie  claim  an  undivided  share  of  a  specified  quantity  of  acres,  he  may  recover 
such  share  in  less  quantity;  but  it  seems  if  he  claims  an  undivided  half  of  certain  premises, 
he  cannot  recover  an  undivided  third  or  an  undivided  fourth  or  the  whole  of  the  premises ; 
nor  if  he  claim  the  whole  can  he  recover  an  undivided  half,  an  undivided  fourth,  or  an  un- 
divided third  of  the  premises.  Holmes  v.  Scely,  17  Wend.  75.  But  see  Jackson  v.  Goodlitle, 
7  Blackf.  Rep.  Vrooman  v.  Weed,  2  Barb.  Rep.  330.  Truax  v.  Thorn,  lb.  156.  On  the 
trial  of  an  ejectment,  the  court  cannot  take  notice  of  equitable  circumstances,  which  do  not 
constitute  a  conijdete  title.  Den  v.  Micheal,  Cam.  &  Norw.  Rep.  77.  The  verdict  must  be 
certain  as  to  the  land  to  be  recovered.  O^Keson  v.  Silverthorn,  7  Watts  &  Serg.  247.  Har- 
risburg  v.  Cranglc,  3  Watts  &  Serg.  462.  I'yson  v.  Passmore,  7  Barr,  274.  Whenever  the 
verdict  is  sufficiently  certain  to  enable  the  court  to  give  judgment,  and  the  sheriff  to  deliver 
the  possession,  where  that  is  required,  in  an  habere,  it  will  not  be  disturbed.  Tyson  v.  Pass- 
more,  7  Barr,  273.  Green  v.  Watrous,  17  Serg.  &  R.  400.  See  2  Troub.  &  Haly's  Pruct. 
282,  3d  Ed.     Adams  on  Eject.,  p.  391,  and  notes  to  4th  Am.  Ed. 
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trial,  after  proof  of  his  riglit  to  recover  possession  of  llie  wliok-,  or  of  any 
part  of  tlie  premises  nientiondl  in  the  dechiration,  to  go  int<»  evidence  of 
the  mesne  profits  thereof,  wliicli  shall  or  nii^'ht  have  nccrued  from  the  day 
of  the  expiration  or  determination  of  the  tenant's  interest  in  the  same, 
down  to  the  time  of  the  verdict  given  in  the  cause,  or  to  some  |»recedin^ 
day,  to  be  specially  mentioned  therein:  and  the  jury  on  the  trial,  finding 
for  the  plaintiff',  shall  in  such  cascfiive  their  verdict  ujion  the  whole  matter, 
both  as  to  the  recovery  of  the  whole  or  any  i)art  of  tlie  premises,  and  also 
as  to  the  amount  of  the  damages  to  be  paid  for  such  mesne  profits :(//) 
Provided  always,  that  nothing  therein  contained  shall  be  construed  to  bar 
any  such  landlord  from  bringing  an  action  of  treypafis  for  the  mesne  pro- 
fits, which  shall  accrue  from  the  verdict,  or  the  day  so  specified  therein, 
down  to  the  day  of  tlie  delivery  of  possession  of  the  premises  recovcied  in 
the  ejectment." 

The  verdict,  whether  general  or  special,  or  nonsuit,  &c.  is  entered  on 
the  back  of  the  record  of  nisi  jyriits  ;  which  entry  is  called  the  ]>ostca  : 
And,  after  verdict  in  ejectment  for  a  nx'ssuof//'  and  tcm-mcnt,  the  court 
gave  leave  to  enter  the  A'erdict,  according  to  the  judge's  notes,  for  the 
messuage  only,  pending  a  rule  to  arrest  the  judgment,  without  oldiging 
the  lessor  of  the  plaintiff  to  release  the  damages. (//)  So,  where  the  ])lain- 
tiff  in  ejectment  declared  for  twenty  messuages,  twenty  tenements,  kc.  the 
court  of  Common  Pleas,  after  verdict,  and  a  writ  of  error  brought  in  the 
King's  Bench,  allowed  the  record  to  be  amended,  by  striking  out  the 
words  "  twenty  tenements.'"  1  Moore  &  P.  330, 

After  a  general  verdict,  it  is  incumbent  on  the  prevailing  party,  in  tin- 
King's  Bench,  to  give  a  rule  for  judgment,  on  the  day  in  bnnk, 
with  the  *clerk  of  the  rules;  which  expires  mfour  days:  after  [*124i)] 
which,  if  no  sufficient  cause  be  shown  to  the  contrary,  final  judg- 
ment may  be  signed.  In  the  Common  Pleas,  we  have  seen,(c/)  there  is  no 
rule  for  judgment ;  but  the  prevailing  party  waits  till  after  the  ajipcarance 
day,  or  quarto  die  pout  of  the  return  of  the  habeas  corpora  juratorum^ 
before  he  signs  final  judgment ;  unless  the  habeas  eorporen  be  returnnlijo 
on  the//-s^  or  last  general  return  day :  In  the  former  case,  final  judgment 
cannot  be  signed  till  the  expiration  of  the  first /oj^r  days  in  full  term ;  in 
the  latter,  it  may,  it  seems,  bo  signed  in  the  evening  of  the  last  day  of 
term,  being  the  appearance  day  of  the  return  of  the  writ. (A)  It  was  not 
formerly  usual  to  grant  a  neto  trial  in  ejectment  ;{r)  liut,  for  the  sake  of 
obtaining  justice,  it  may  now  be  had  in  this,  as  in  other  actions, (»/) 

The  judgment  in  ejectment  is  for  the  plaintiff,  or  dcfendMnt  ;  for  the 
former,  that  he  recover  his  term  in  the  tenements  demised,  with  or  without 
damages  and  costs:  and  it  is  either  for  the  actual  lessee,  against  the  per- 
son who  ejects  him,  on  a  vacant  possession;  or  for  the  nominal  phiinfiflT 
against  the  easucd  ejector,  on  the  non-appearance  of  the  tenant  or  land- 
lord in  the  first  instance,  or  afterwards,  for  not  appearing  at  the  trial,  and 
confessing  lease,  entry  and  ouster;  or  judgment  may  be  given  against  the 
tenant  or  landlord,  on  a  verdict  for  the  p]aintifl\  The  judgment,  in  case 
of  a  vacant  possession,  is  signed  on  the  expiration  of  the  rule  for  judg- 

fr/)  Append.  Chap.  XLYI.  ?  07.     Po.'tl,  1240,  41. 

(h)  8  East,  Sot.     Anlc,  1101. 

(rt)  Ant'',  903,  4.  (/>)  2  Bos.  4  Pul.  303.     Antr,  904. 

(c)  2  Salk.  648.     Pr.  Reg.  C.  P.  408.     Ante,  905. 

(d)  2  Str.  1105.     4  Bur.  2224.    Anle,  905. 
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nient,  in  tlie  King's  Bench  ;(e)  or  of  the  time  for  pleading,  in  the  Common 
Pleas :(/)  and,  in  both  courts,  the  judgment  against  the  casual  ejector,  for 
non-a])pcarance  of  the  tenant  or  landlord,  is  signed  on  the  expiration  of 
the  rule  for  judgment. ((/)  But  as  this  judgment  is  only  interlocutory,  and 
damages  and  costs  cannot  be  recovered  thereon  against  the  casual  ejector, 
it  is  usual  for  the  plaintifi'  to  enter  a  remittitur  thereof  on  the  roll,  and 
proceed  for  the  recovery  of  them,  in  an  action  for  the  mesne  profits. (A) 
When  the  plaintiff  has  been  nonsuited  at  the  assizes,  or  sittings  after  term, 
on  account  of  the  tenant  or  landlord's  not  appearing. at  the  trial,  and  con- 
fessing lease  entry  and  ouster,  he  is  allowed,  in  the  Common  Pleas,  to  sign 
judgment  and  take  out  execution  immediately  after  the  trial  :[i)  But,  in 
the  King's  Bench,  he  is  not  entitled  to  sign  judgment  against  the  casual 
ejector,  till  the  day  in  bank,  or  first  day  of  the  ensuing  term. (A:)  In  such 
case,  however,  the  judgment  may  be  regularly  signed  on  the  first  day  of 
the  ensuing  term,  and  a  writ  of  possession  issued  on  the  same  day,  although 
the  postea  be  not  delivered  over  at  the  time  by  the  associate,  to  the  attor- 
ney for  the  plaintiff. (Z)  On  a  verdict  for  the  plaintiff,  he  is  entitled  to 
tax  his  costs,  and  sign  final  judgment,  as  in  other  cases,  on  the  expiration 
of  the  rule  *for  judgment,  in  the  King's  Bench ;  or,  in  the  Com- 
[  *1241  ]  mon  Pleas,  at  any  time  after  the  appearance  day,  or  quarto  die 
post  of  the  return  of  the  habeas  corpora  'jiiratorum. 

The  judgment  for  the  defendant  is,  that  the  plaintiff  take  nothing  by 
his  writ,  or  bill,  but  that  he  and  his  pledges  to  prosecute  be  in  mercy,  &c. ; 
and  that  the  defendant  do  go  thereof  without  day,  &c. :  And  it  is  either 
on  a  nonpros  for  not  replying,  or  entering  the  issue;  or  as  in  case  of  a 
nonsuit ;  or  on  a  verdict,  or  nonsuit  on  the  merits.  This  judgment  may 
be  signed  on  the  expiration  of  the  rule  for  judgment  in  the  King's  Bench, 
or  time  allowed  by  the  practice  of  the  Common  Pleas,  as  in  other  cases. 

Incident  to  the  judgment,  are  the  costs^  or  expenses  of  the  suit ;  which 
are  given  to  the  plaintiff,  by  the  statute  of  Cfloucester,  (6  Edw.  I.)  c.  1,  § 
2, (a)  and  to  the  defendant,  on  a  nonsuit  or  verdict,  by  the  statute  4  Jac. 
I.  c.  3.(5)  And  by  the  statute  8  &  9  W.  III.  c.  11,  §  1,  "where  several 
persons  shall  be  made  defendants  to  any  action  of  ejectione  firma',  &c., 
and  any  one  or  more  of  them  shall  be,  upon  trial  thereof,  acquitted  by 
verdict,  every  person  so  acquitted  shall  recover  his  costs  of  suit,  in  like 
manner  as  if  the  verdict  had  been  given  against  the  plaintiff,  and  acquit- 
ted all  the  defendants ;  unless  the  judge,  before  whom  the  cause  is  tried, 
shall,  immediately  after  the  trial  thereof,  in  open  court,  certify  upon  the 
record,  under  his  hand,  that  there  Avas  a  reasonable  cause  for  making  such 
person  a  defendant."  When  there  are  several  defendants,  who  succeed  in 
the  action,  the  plaintiff,  we  have  seen,(c)  may  pay  costs  to  which  of  them 
he  pleases  ',{d)  and  if  they  fail,  each  of  them  is  answerable  for  the  whole 
costs :  Thus,  where  an  ejectment  was  brought  against  several  defendants, 
who  defended  severally,  and  at  the  assizes  one  of  them  confessed  lease, 
entry  and  ouster,  and  had  a  verdict  against  him,  but  the  others  did  not 

(f)  Ante,  1202.  (/)  Id.  ibid. 

iff)  Ante,  1224.  (h)  Ante,  1239.     Post,  1243. 

(t)   Throgmorton  ex  dim.  Fairfax  y.  Bentlcy,  H.  27  Geo.  III.  C.  P.     2  Durnf.  &  East,  780, 
(«) ;  and  see  Ad.  lyect.  2  Ed.  284.     Post,  1244. 
\k)   2  Dunif.  &  East,  779.     Post,  1244. 
il)  1  Barn.  &  Cres.  118.     2  Dowl.  &  Rvl.  229,  S.  C. 

(a)  Ante,  945.  "  (b)  Id.  980,  81.  (c)  Ante,  985. 

(d)  I  Str.  516  ;  and  see  2  Str.  1203. 
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confess;  the  court  npon  application  said,  that  the  officer  must  tax  the 
same  costs  against  all  the  defendants;  and  that  if  the  plaintitV,  after  he 
had  satisfaction  against  one,  should  take  out  execution  against  anotiier, 
the  latter  might  api)ly  to  the  court.(e) 

The  means  of  recovering  the  costs  of  the  lesso)-  of  the  plaintiff  in  eject- 
ment are  first,  as  consequential  damages,  in  an  action  of  trvxpaHi  for  the 
mesne  i)rofits;[A]  secondly,  hy  attar.limcnt,  on  the  consent  ruk-;  or  thirdly, 
by  execution,  or  action  of  debt,  on  the  judgment.  If  the  tenant,  on  being 
served  ^vith  a  copy  of  the  declaration,  do  not  appear,  and  judgment  is  con- 
sequently entered  against  the  casual  ejector  by  default,  the  Ics.-or  of  the 
plaintiff  has  no  other  remedy  for  his  costs  than  by  action  for  tlio  mcBne 
profits,  in  which  they  are  recoverable  against  the  tenant  as  consefpiential 
damages.  But  where,  after  a  recovery  in  ejectment,  and  before  an  action 
of  trcsp'iss  for  the  mesne  profits,  the  defendant  bectrfne  bankriq)t,  and  the 
jury  did  not  include  the  costs  of  the  ejectment  in  their  verdict,  on  exe- 
cuting a  writ  of  in(|uiry  in  the  action  for  mesne  profits,  the  court  refused 
to  set  aside  the  inquisition ;  because  the  plaintifl'  might  have 
proved  the  *costs  as  a  debt,  under  the  defendant's  commission  of  [  *1242  ] 
bankrupt. (rta)  And  it  seems  that  Avhere  an  ejectment  has  been 
detVnded,  and  the  plaintiff  has  recovered  and  taxed  his  costs,  he  cannot 
recover  the  extra  costs,  in  an  action  for  the  mesne  profits, (ft//) 

When  the  tenant  or  landlord  appears,  and  enters  into  the  etuisent  rule, 
and  afterwards  at  the  trial  does  not  confess  lease,  entry  and  ouster,  he  is 
liable,  upon  such  rule,  to  the  payment  of  costs;  and  an  attach  merit  may 
be  issued  against  him,  if  he  refuse  to  pay  them  :{t'c)  but  no  writ  of  fieri 
facias  or  capias  ad  satisfaciendum  can  be  had  for  these  costs,  the  tenant 
or  landlord  being  no  party  to  the  judgment  in  ejectment,  which  is  against 
the  casual  ejector.((Z)  AVhere  the  tenant  or  landlord  appears  at  the  trial 
and  confesses  lease,  entry  and  ouster,  and  there  is  a  verdict  and  judgment 
against  him  on  the  merits,  execution  may  be  taken  out  thereon  for  the 
costs,  as  in  ordinary  cases  ;(ee)  or  an  action  of  debt  may  be  maintained  for 
them  on  the  judgment.  So,  where  the  landlord  is  made  defendant  with- 
out the  tenant,  though  the  judgment  to  recover  the  possession  is  against 
the  casual  ejector,  yet  as  there  is  also  a  judgment  against  the  landlord, 
execution  may  be  taken  out  thereon  for  the  costs.(/") 

The  means  of  recovering  the  defendant's  costs  in  ejectment,  when  the 
lessor  of  the  plaintiff"  joins  in  the  consent  rule,  is  by  attaehiunt  only, 
whether  the  lessor  of  the  plaintiff  be  nonprossed  for  not  replying,  or  enter- 
ing the  issue,  or  there  is  judgment  against  him  as  in  case  ot  mmsuit,  or 
he  be  nimsuited  upon  the  merits,  or  has  a  verdict  and  jmlguient  against 
him  ;  for  the  plaintiff  in  ejectment  is  merely  ncnninaJ,  and  the  detendant 
cannot  proceed  by  execution,  or  action  upon  the  judgment,  fi>r  the  reco- 
very of  his  costs,  against  the  lessor  of  the  i)laintiff,  who  is  no  party  to  the 
judgment.     In  the  King's  Bench,  when  a  verdict  is  found  for  the  defend- 

(f)  Rul.  Ni.  Tri.  335,  G.     Ante,  985.  (H  2  Dnrnf.  k  East.  201. 

\hb)  1  Esp.  Rep.  358 ;  and  see  Ry.  &  Mo.  41D.  i  Bing.  IGO ;  but  bw  1  Stark  \i  ff  30C. 
Ante,  890. 

{cc)  1  Salk.  259  ;  and  see  Run.  Eject.  2  Ed.  4G3.     Ad.  Igect.  2  Ed.  296. 
(d)  R:inie«,  182  ;  and  see  Ad.  Eject.  2  Ed.  20G. 
\(c)  Rtin.  Eject.  2  Rd.  463,  4.     Ad.  Eject.  2  Ed.  297. 
(/•)  Ad.  Eject.  2  Ed.  298. 


[a]  See  Adams  on  Ejectment,  443,  4,  Am.  cd.,  and  notes  bj-  Americaa^editors. 
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ant,  or  the  plaintiff  is  nonsuited  for  any  other  cause  than  the  defendant's 
not  confessing  lease,  entry  and  ouster,  the  defendant  must  tax  his  costs  on 
the  posted,  as  in  other  actions,  and  sue  out  a  "writ  of  fia'i  facias  or  cajnas 
ad  satisfaciendum  for  the  same,  against  the  plaintiff;  and  if,  upon  show- 
ing this  -writ  under  seal  to  the  lessor,  serving  him  with  a  copy  of  the  con- 
sent rule,  and  demanding  the  costs,  the  lessor  do  not  pay  them,  the  court, 
on  an  affidavit  of  facts,  will  grant  an  attachment  against  him.(^)  In  the 
Common  Pleas,  it  is  not  necessary  to  sue  out  a  capias  ad  satisfaciendum, 
or  fieri  facias,  against  the  nominal  plaintiff ;(//)  but  it  is  the  practice,  in 
that  court,  for  the  prothonotary  to  tax  the  costs,  and  mark  them  upon  the 
consent  rule.  A  copy  of  this  rule,  with  the  prothonotary's  allocatur 
thereon,  is  then  served  on  the  plaintiff's  lessor,  the  original  being 
[  *124o]  at  the  same  time  *shown  to  him,  and  the  costs  demanded  of  him 
by  the  defeiMant  personally,  or  by  his  attorney  named  in  the  rule ; 
and  upon  an  affidavit  of  such  service,  and  demand  of  the  costs,  and  of  the 
lessor's  refusal  to  pay  them,  the  court  will  grant  a  rule  for  an  attachment, 
which  is  absolute  in  the  first  instance. (a)  In  the  Exchequer,  the  defend- 
ant, after  a  personal  demand  and  refusal,  may  proceed  against  the  lessor 
of  the  plaintiff  by  suhpcena  and  attachment,  for  non-payment  of  costs  for 
not  proceeding  to  trial,  or  after  verdict  for  the  defendant,  or  nonsuit  on 
the  merits. (/>) 

If  the  lessor  of  the  plaintiff  die,  before  the  commission  day  of  the  assizes, 
and  the  plaintiff  be  nonsuited,  by  reason  of  the  defendant's  refusal  to  con- 
fess lease,  entry  and  ouster,  the  lessor's  representative  cannot  recover  any 
costs ;  because  the  consent  rule  is  merely  personal,  and  does  not  extend  to 
the  representative.((?)  So,  where  the  lessor  of  the  plaintiff  died  between 
the  commission  day  and  the  trial,  and  the  plaintiff  was  nonsuited  on  the 
merits,  the  court  held  that  the  executor  of  the  lessor  was  not  liable  to  the 
payment  of  costs. (t?f?)  But  where  the  lessor  died  after  the  trial,  the  defend- 
ant was  compelled  by  the  court  to  pay  to  his  representative  the  costs,  which 
had  been  taxed  on  the  consent  rule.(e)  It  has  been  doubted,  whether  an 
infant  lessor  is  liable  to  the  payment  of  costs,  where  his  prochein  ami  dies 
pending  the  ejectment. (/)  And  where  baron  and  feme  were  lessors  in 
ejectment,  and  the  baron  died  after  entering  into  the  rule,  the  feme  was 
bolden  liable  to  the  payment  of  the  costs ;  because  they  were  to  be  paid 
by  the  lessors  of  the  plaintiff,  and  both  of  them  were  in  the  lease. ((/^) 
When  the  lessor  of  the  plaintiff  is  a  pe)er,  there  can  be  no  attachment 
against  his  person ;  but  the  court  will  it  seems  grant  a  rule  for  an  attach- 
ment against  his  goods  and  chattels. (///ii) 

After  judgment  in  ejectment,  the  execution  for  the  plaintiff  is  a  writ  of 
habere  facias  possessionem,  (or,  as  it  is  commonly  called,  a  writ  of  pjosses- 
sion,)  with  or  without  a  fieri  facias,  or  capias  ad  satisfaciendum,  for  the 
damages  and  costs.  On  a  judgment  against  the  casual  ejector,  when  the 
tenant  or  landlord  does  not  appear,  or,  having  appeared,  does  not  confess 

(g)   Tilly  V.  Brnhj,  M.  6  Geo.  II.     Run.  Ejeot.  2  Ed.  465,  6. 

(A)  3  Taunt.  485;  but  see  Pr.  Reg.  C.  P.  171,  2;  by  which  it  appears,  that  formerly  it 
was  usual  to  sue  out  a  capias  ad  satiifaciendum  against  the  plaintiff,  and  demand  the  costs 
of  the  plaintiff's  lessor,  as  well  in  the  Common  Pleas,  as  in  the  King's  Bench. 

(a)  Imp.  C.  P.  6  Ed.  613.  (h)  Append.  Chap.  XLVI.  ?  127,  8. 

(c)  2  Wils.  7.  {dd)  1  Barn.  &  Ores.  284.     2  Dowl.  &  Ryl.  437,  S.  C. 

(e)  Barnes,  119 ;  and  see  Ad.  Eject.  2  Bd.  299,  300. 

(/)   i  Freem.  373.  '  (r/g)   1  Keb.  837. 

{hh)  Cas,  Pr.  C.  P.  7. 
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lease,  entry  and  ouster  at  the  trial,  tlio  oxccntioii  inr  ilic  i.laimilV  is  a  writ 
of  Jiaherc  facias  jxmcasioncm  only;  the  lessor  of  the  iilainlilV  in  such  case 
having  no  other  remedy  for  the  recovery  of  his  costs,  than  hy  action  for 
the  mesne  profits:  But  when  the  tenant  or  landlonl  appears,  and  there  is 
a  verdict  and  judgment  against  him,  the  lessor  of  the  jthiintiff  may  sue  out 
Jin  habere  facias  posscssionc77i  for  the  possession,  and  a  Jirri  faeiatt,  or 
capias  ad  satisfacicndion,  for  the  damages  and  costs,  or  for  the  eobts  only 
■where  the  damages  are  remitted,  either  sej)arately  or  in  one  writ, 
at  his  election.  The  defendant,  we  have  seen.(/)  cannot  *pro-  [*1244] 
ceed  by  execution  fur  his  costs,  against  the  lessor  of  the  plaintilf, 
on  a  nonjjros,  nonsuit,  or  verdict ;  but  his  only  remedy  for  the  recovery  of 
them,  is  by  attachment,  on  the  consent  rule. 

The  writ  of  luihere  facias  possessionem  is  a  Judicial  writ,  issuing  out  of 
the  court  in  which  the  action  is  brought,  and  directed  to  the  sherilf  of  the 
county  wherein  the  venue  was  laid;[A]  and,  after  reciting  the  judgment, 
commands  him,  Avithout  delay,  to  cause  the  plaintiff'  to  have  possession  of 
his  term,  (or,  if  there  be  more  than  one  demise,  his  several  terms,)  yet  to 
come  of  and  in  the  tenements  recovered. (fr)[i5]  This  writ,  for  which  there 
is  a  prcvcipe  in  the  King's  Bench,(/')  but  not  in  the  Common  Pleas,(c)  is 
made  returnable  on  a  general  return  day  or  day  certain,  according  to  the 
nature  of  the  proceedings  ;  if  by  original,  on  the  former,  if  by  bilK  on  the 
latter:  And,  after  verdict  and  judgment  against  the  t«  iciut  or  hindlnrdj  a 

(t)  Ante,  1242. 

(a)  Append.  Chap.  XLVI.  §  112,  kc.  {h)  Imp.  K.  li.  lo  \'A.  5'jo. 

(c)  2  Sel.  Pr.  2  Ed.  lOO,  121.     Imp.  C.  P.  7  Ed.  C31. 

[a]  a  writ  0^  habere  facias  possessionem,  under  the  Maryland  act  of  182."),  c.  Ui;{,  ought  not 
to  i^sue  unless  itapjjcars  that,  after  the  return  of  the  ^/e/-(/«fW.«,  notice  w.is  given  to  thcienants 
in  possession,  to>slio\v  cause  why  the  writ  of  habere  should  not  issue.  Wntir.t  v.  Dunill,  0 
Gill  k  Johns.  26.  Wiicre  the  tenant  has  been  ejected  by  such  writ,  lie  may,  upon  iti  re- 
turn, move  the  court  to  (jnash  it  for  the  purfjosc  of  awanlinj^  him  re-titiitiou.  He  is  not 
bound  to  object  to  its  validity,  or  the  let,'alily  of  the  ))roceedinys  under  it,  Ijcfure  that  time. 
16.  The  fact  that  an  application  has  been  made  to  a  court  of  chuncery  for  an  injunction, 
founded  upon  a  defect  in  the  writ,  which  injunction  was  granted  and  afterwards  dissolved 
on  answer,  will  not  prevent  the  tenant  from  moving  to  quash  the  writ  at  its  return,  lb.  The 
right  of  a  party  to  obtain  a  writ  of  habere  facias  posses.iioiieni  under  tlie  New  Jersey  net  of 
1825,  c.  103,  does  not  relate  to  the  time  the  execution  was  issued,  but  to  the  time  when  the 
lands  were  sold.      Clarke  v.  Belmear,  1  Gill  k  Johns.  443.     After  a  habrrt  ftcinf  i«irr<*iiuncm 

lias  been  duly  executed  and  returned,  it  is  error  to  award  an  alian.     Jhitt  <     ^ -.7  J. 

J.  Marshall,  42.     The  i)urchaser  of  lands  sold  under  ajierifacia.'i.  in  Marylai;  •  the 

county  court  for  a  writ  of /i(//u';-('_/"(/c(V«/>o«»7\^.sio/ir/«  under  the  act  fif  1S2.'>,  c.  ^  .  _  -tojio 
in  possession  under  a  title  subsequent  to  the  rendition  of  the  judgment  on  wliich  the  jirri 
facias  issued.  It  appeared,  that  the  judgment  debtor  liad  only  an  er(uitab|p  interest  in  the 
land  levied  on,  holding  a  bond  of  conveyance  from'  the  owner  of  the  fee,  whirh  bond  he 
had  assigned  to  the  tenant  in  possession  before  the  Jirri  facias  issued  :  it  wn^  h.-ld  Mint  he  wiw 
entitled  to  the  writ.     J/'J/crZ/c/i  v.  J/rtr/«rf7n,  8  Gill  &  Johns.  57.     .\n    '    '  •.  iu  Ken- 

tucky, was  issued  after  the  date  of  a  certificate  o{ siiprrrrdraf.  but  w.i  i  executed 

before  tlie  certiticate  was  filed  in  the  Circuit  Court  office,  and  ncitice  I r  or  to  the 

plaintiff  iu  the  habere  facias.  Held,  that  the  proceding  was  valid,  and  that  n  judgment  «.f 
the  Circuit  Court  quashing  the  habere  facias  aud  return,  and  awarding  restitution,  should  be 
reversed.     Jiuni/on  v.  Jicuiirll,  4  Dana,  598. 

[n]  If  a  plaintitV,  who  has  recovered  in  ejectment  nn  undivided  proportion  of  land,  nnd  re- 
ceived possession  thereof  from  the  sheriff,  ousts  the  defendant  of  the  whole  nOer  the  return 
day  of  the  habere  facias,  the  court  will  not  restore  the  defendant  in  a  summary  way.     Gardmir 
V.  'Schiii/lbill  Bridge  Co.,  2  Binn.  Rep.  450.     Alifer.  if  there  is  an  ouster  in  fart  brf. 
turn  day.     lb.     If  a  plaintiff  is  dispossessed  by  a  person  rininiing  under  the 
title  after  he  has  been  put  into  possession  under  a  writ  i<{  hubrre  /ana*  potf  •"  • 
will  be  awarded,  provided  there  is  no  pretence  of  a  c(iilu>ion  between  the  i  i  de- 

fendant as  to  the  judgment,  although  the  return  day  of  the  I.^i'ti  firia-  ;ived. 

Jackson  v.  JJanlet/,  11  Weud.  182. 


1244  0^  EJECTMENT. 

fieri  facias,  or  capias  ad  satisfaciendum,  for  tlie  damages  and  costs,  may 
be  included  in  the  same  "\vrit.(c?)  In  ejectment  against  a  feme  sole,  "vvlio 
married  liefore  trial,  verdict  and  judgment  having  been  given  against  her 
by  her  original  name,  the  court  held  that  it  was  regular  to  issue  an  habere 
facias  possessionem  a,nd  fieri  facias  against  her  by  the  same  name,  though 
the  fieri  facias  was  inoperative,  (ee) 

The  writ  of  possession  lies  upon  all  judgments  in  ejectment  for  the  plain- 
tiff, whether  against  the  casual  ejector,  tenant,  or  landlord ;  and  ma}*  be  issued 
at  any  time  within  a  year  and  a  day  after  signing  judgment,  without  a  scire 
facias.  On  a  judgment  by  default  against  the  casual  ejector,  the  writ  may 
be  issued  immediately  after  judgment  is  signed ;  And,  in  the  Common 
Pleas,  we  have  scen,(/)  Avhere  the  plaintiff  is  nonsuited  at  the  assizes,  or 
sittings  after  term,  on  account  of  the  tenant  or  landlord's  not  confessing 
lease,  entry  and  ouster,  it  has  been  usual  for  the  plaintiff  to  sign  judgment, 
and  take  out  execution  immediately:  But,  in  the  King's  Bench,  he  is  not 
entitled  to  sign  judgment,  nor  consequently  to  issue  execution,  till  the  day 
in  bank,  or  first  day  of  the  ensuing  term.(^)  After  verdict  against  the 
tenant  or  landlord,  the  writ  of  habere  facias  possessionem  is  not  in  general 
issued,  until  after  the  plaintiff  has  taxed  his  costs :  but  if  he  sue  it  out 
without  waiting  to  tax  them,  the  defendant's  writ  of  error,  we  have  seen,(/i) 
will  not  operate  as  a  supersedeas. {i) 

In  ejectment  by  landlord  against  tenant,  on  the  statute  1  Geo.  IV.  c. 
Sl,{Jc)  "in  all  cases,  in  which  undertaking  shall  have  been  given,  and  secu- 
rity found,  as  required  by  that  act,  if  upon  the  trial  a  verdict  shall  pass 
for  the  plaintiff,  but  it  shall  appear  to  the  judge  before  whom  the  same  shall 
have  been  had,  that  the  finding  of  the  jury  was  contrary  to  the 
[  *1245  ]  evidence  or  that  the  damages  given  were  excessive,  it  shall  *be 
lawful  for  the  judge  to  order  the  execution  of  the  judgment  to 
be  stayed  absolutely,  till  the  fifth  day  of  the  term  then  next  following,  or 
till  the  next  session,  assizes,  or  court  day,  (as  the  case  may  be ;)  which 
order  the  judge  shall  in  all  other  cases  make,  upon  the  requisition  of  the 
defendant,  in  case  he  shall  forthwith  undertake  to  find,  and  on  condition 
that  \fiihin  four  days  from  the  day  of  the  trial  he  shall  actually  find  secu- 
rity, by  the  recognizance  of  himself  and  two  sufficient  sureties,  in  such 
reasonable  sum  as  the  judge  shall  direct,  conditioned  not  to  commit  any 
waste,  or  act  in  the  nature  of  waste,  or  other  wilful  damage,  and  not  to 
sell  or  carry  off  any  standing  crops,  hay,  straw  or  manure,  produced  or 
made  (if  any,)  upon  the  premises,  and  which  may  happen  to  be  thereupon, 
from  the  day  on  which  the  verdict  shall  have  been  given,  to  the  day  on 
which  execution  shall  finally  be  made  upon  the  judgment,  or  the  same  be 
set  aside,  as  the  case  may  be." 

When  the  landlord  is  admitted  to  defend,  instead  of  the  tenant,  and 
judgment  is  thereupon  signed  against  the  casual  ejector,  with  a  stay  of 
execution  till  further  order,  and  the  plaintiff  is  afterwards  nonsuited  at  the 
trial,  on  account  of  the  landlord's  not  confessing  lease,  entry  and  ouster, 
the  lessor  of  the  plaintiff  must  apply  to  the  court,  for  leave  to  take  out 

(d)  Append.  Chap.  XLYI.  §  118,  &c.;  and  see  Ad.  Eject.  2  Ed.  297. 

(ee)  3  Maiile  &  Sel.  557.     Ante,  1011. 

(/)  Ante,  1240. 

iff)  2  Durnf.  &  East,  779.  (A)  Ante,  994. 

{i)  4  Taunt.  280;  and  see  Barnes,  212.  13.     8  Taunt.  538.     2  iloore,  581,  S.  C. 

{k)  I  3. 
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execution  against  tlio  casual  cjcctor.(a)  The  rule  for  this  purpose  is  a  rule 
to  show  cause,  in  the  King's  Bench  \{h)  but,  in  the  Connnon  rieas,  it  is 
absolute  in  the  first  instance  :{c)  And  if  a  writ  of  error  be  brought  by  the 
landlord,  it  may  be  shown  for  cause,  and  will  be  a  suflicient  reason  against 
taking  out  execution  ;((/)  but  if  the  landlunl  omit  tiie  (.i.jx.rtunity  of'"biiow- 
iug  it  for  cause,  the  execution  is  regular,  and  cannot  be  set  aKide.(r)  In 
the  King's  Bcncli,  when  there  is  a  verdict  against  the  landlord,  on  his  ap- 
pearing at  the  trial,  and  confessing  lease,  entry  and  ouster,  judgnu'iit  may 
be  entered  up  thereon,  and  execution  issued  against  him,  without  ajiplyiug 
to  the  court. (^■) 

The  writ  of  habere  facias  possesHioncm  being  sued  out,  signed. ( //)  and 
sealed,  is  delivered  to  the  shcrift",  who  makes  out  a  warrant  thereon,  tiiiected 
to  his  officer :  And  it  is  usual  for  the  lessor  of  the  plaintiff  to  give  the 
sheriff  an  indemnity  for  executing  it.(/<)  If  the  defendant  die,  after  the 
writ  of  possession  taken  out,  it  may  still  be  executed  by  the  sherin'.(//)  And 
where  a  writ  of  possession  was  tc><tcd  in  the  lifetime  of  the  lessor  of  the 
plaintiff,  though  it  was  not  actually  sued  out  till  after  his  death,  the  court 
of  King's  Bench  Iiekl  the  execution  to  l)e  reguhir.(i') 

Under  this  writ,  the  sheriff"  or  his  officer,  by  the  direction  of  the  lessor 
of  the  plaintiff  or  his  attorney,  delivers  possession  of  the  pre- 
mises *recovered:  and  as  the  words  of  the  writ  are,  "that  he  [  *1240  ] 
cause  him  to  have  possession,  &c."  there  must  be  a  full  and  ac- 
tual possession  given  by  the  sheriff;  and  consequently,  all  power  necessary 
for  this  end  must  be  given  him  :  therefore,  if  the  recovery  be  of  u  house, 
the  sheriff  may  justify  Ijreaking  0})en  a  door,  if  he  be  denied  entrance 
by  the  tenant,  because  the  writ  cannot  be  otherwise  executeil.(<7a)  If  the 
plaintiff  recover  several  messuages,  or  lands  in  the  occupation  of  different 
persons,  the  sheriff  must  go  to  each  house,  or  the  land  occupied  by  each 
tenant,  and  deliver  the  possession  thereof,  by  turning  out  the  tenants ;  for 
the  delivery  of  one  messuage  or  parcel  of  land,  in  the  name  of  all,  is  not 
in  that  case  a  good  execution  of  the  writ ;  because  the  possession  of  one 
tenant  is  not  the  possession  of  the  other,  each  having  a  several  pos*ession.(Ai) 
But  it  seems  that  if  all  the  messuages  or  lauds  be  in  the  occupation  of  oi\c 
tenant,  it  is  sufficient  to  give  possession  of  one  messuage  or  parcel  of  land, 
in  tlie  name  of  all :((?(?)  and  this  indeed  seems  to  be  the  safest  way  for  the 
sheriff,  because  he  executes  the  writ  at  his  peril :  and  therefore  if  he  give 
possession  of  any  messuage  or  land  not  recovered,  and  not  included  in  the 
habere  facias  possessionem,  he  is  a  trespasser.((7(?)  But  the  surest  and  best 
way  is  said  to  be,  for  the  sheriff  to  remove  all  the  tenants  entirely  out  of 
each  house  or  parcel  of  land,  and  when  the  possession  is  quitt<'d,  to  deliver 
it  to  the  plaintiff:  for  if  the  sheriff  turn  out  all  the  persons  he  can  find  in 

(a)  2  Str.  1241.  2  Bur.  V5G,  7.  Barnes,  182,  185,  208.  1  Chit.  Rep.  47,  233.  Append. 
Chap.  LLVI.  g  100,  10. 

{h)   1  Chit.  Rep.  47,  2.'>,.3.     Append.  Chap.  XLVI.  I  100.  10. 

(c)  Barnes,  182,  3  ;  185.     1  Chit.  Rep.  47;  but  see  id.  233. 

\d)  2  Str.  1241.     Barnes,  208.  ('•)  2  Bur.  756,  7. 

(/)  I\r  Cur.  II.  50  Geo.  III.  K.  B.  4  Barn.  &  Crcs.  807.  7  Dowl.  k  Hyl.  2G1,  S.  C;  but 
sec  Barnes,  185,  scrub,  contra,  in  C.  P. 

(g)  In  the  King's  Bench,  the  writ  is  signed  by  the  signer  of  the  writs;  in  the  Conimoa 
Pleas,  by  tlie  prothonotarics. 

ih)  Run.  Eject.  2  Ed.  487.  (i)  0.  Bridg.  4G8,  9.     Anif.  1243. 

\aa)  5  Co.  91,  b.     Run.  Eject.  2  Ed.  485. 

(66)  1  Rol.  Abr.  886.     Run.  Eject.  2  Ed.  485,  G. 

{cc)  Id.  ibid.  1  Rol.  Rep.  421.  (<f</)  Run.  Eject.  2  Ed.  48i.. 
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the  house,  and  give  the  plaintiff,  as  he  thinks,  quiet  possession,  and  after 
the  sheriff  is  gone,  there  appear  to  be  some  persons  hirking  in  the  house, 
this  is  no  good  execution,  and  the  plaintiff  may  have  a  new  writ  of  habere 
faeias.{e)  If  the  execution  he  for  20  acres,  it  seems  the  sheriff  must  give 
20  acres  in  quantity,  according  to  the  common  estimation  of  the  county 
where  the  land  lies :(/)  And  on  a  recovery  of  land,  being  part  of  a  high- 
way, the  sheriff  should  deliver  possession,  subject  to  the  right  of  passage 
over  it,  for  the  king  and  his  people.(^^) 

But  it  is  at  the  lessor  of  the  plaintiff's  peril  to  take  more,  under  the  writ 
of  possession,  than  he  is  strictly  entitled  to,{hJt)  and  if  he  take  more,  the  court 
on  motion  will  order  it  to  be  restored.(u)  Thus,  where  the  plaintiff  in  eject- 
ment, as  tenant  in  common,  recovered  possession  of  five  eighths  of  a  cottage 
with  the  appurtenances,  and  a  writ  of  possession  was  executed  by  the  sheriff, 
who  turned  the  tenant  out  of  possession  of  the  whole,  and  locked  up  the 
door,  the  court  of  Common  Pleas  made  a  rule  upon  the  sheriff  and  lessor 
of  the  plaintiff,  to  restore  the  tenant  to  the  possession  of  three-eighth,  parts 
of  the  premises;  otherwise  he  would  be  obliged  to  bring  another  ejectment 
for  the  same.(Z:;)  But  where  a  tenant  having  held  over  after  the  expiration 
of  his  term,  the  landlord  took  (amongst  other  things,)  some 
[  *1247  ]  severed  crops,  under  a  writ  of  habere  facias  ^-poHsesdonem,  issued 
on  a  judgment  obtained  against  the  former,  in  an  action  of  eject- 
ment ;  the  court  of  Common  Pleas  refused  to  grant  a  rule  to  refer  it  to  the 
prothonotary,  to  ascertain  the  value  of  such  crops,  or  to  order  the  landlord 
to  pay  over  the  balance  to  the  tenant,  after  deducting  the  amount  of  rent 
due.  (a) 

If  the  officer  be  disturbed  in  the  execution  of  the  writ,  the  court,  on  an 
affidavit,  will  grant  an  attachment  against  the  party,  whether  he  be  the 
defendant  or  a  stranger ;  because  the  writ  is  the  process  of  the  court,  and 
any  disturbance  given  to  the  execution  of  it,  is  a  contempt  of  the  authority 
of  the  court  from  whence  it  issues,  and  as  such  will  be  punished  by  the 
court  :(6)  And  the  process  is  not  understood  to  be  executed,  nor  the  execu- 
tion complete,  until  the  sheriff  and  officer  are  gone,  and  the  plaintiff  left  in 
quiet  possession. (c)  But  after  possession  given,  either  on  the  habere  facias 
or  by  agreement  of  the  parties,  (cZ)  the  law  seems  to  make  a  difference,  where 
the  plaintiff  is  turned  out  of  possession  by  the  defendant,  and  where  by  a 
stranger.  When  it  is  done  by  the  defendant,  immediately  or  soon  after 
the  possession  is  delivered,  the  plaintiff  it  seems  may  have  a  new  habere 
facias,  before  the  former  writ  is  returned  ;(ee)  because  the  defendant  himself 
shall  never  by  his  own  act  keep  the  possession,  which  the  plaintiff  hath 
recovered  from  him  by  due  course  of  law:(^)  And  if  the  sheriff  give  pos- 
session of  part  only,  he  may  have  a  new  habere  facias  for  the  vest.{gg)  But 
if  the  writ  be  returned  by  the  sheriff,  though  not  filed,  it  seems  no  new 

(?)  1  Leon.  154.     Run.  Eject.  2  Ed.  48G. 

(  /•)   1  Rol.  Abr.  886.     1  Rol.  Rep.  420.     Run.  Eject.  2  Ed.  487. 

^'ffrj)   1  Bur.  133.  (/ih)  Id.  627,  629.     5  Bur.  2673. 

(ii)  Id.  ibid.  Run.  Eject.  2  Ed.  485,  487. 

(k)  3  Wils.  49;  and  see  Barnes,  191. 

(a)   10  Moore,  267.     3  Bing.  11,  S.  C. 

(i)  6  Mod.  27.  1  Salk.  321,  S,  C;  and  see  2  Brownl.  253.  1  Keb.  779.  2  Keb.  245.  2 
Blac.  Rep.  892. 

(c)  Run.  Eject.  2  Ed.  489.     Ante,  1246.  (d)   1  Keb.  779,  785. 

(ee)  2  Brownl.  216.  253.  1  Rol.  Rep.  353.  Palm.  289.  1  Keb.  779.  785,  6.  6  Mod.  27. 
3.  Siilk.  321,  S.  C. 

(#)  Run.  Eject.  2  Ed.  489.  (gg)  2  Keb.  245. 


OF  EJECTMENT.  1247 

habere  facias  can  issue  ;  because  Tvlion  tlio  return  is  made,  it  becomes  a 
record  which  the  court  is  entitled  to  :(//)  And  where  the  hmdhjrd,  after  the 
possession  had  been  delivered  above  a  month,  went  down  into  the  country, 
and  prevailed  with  the  tenants,  on  giving  them  security,  to  attorn  to  hiui, 
and  then  the  plaintift"  in  ejectment  came  and  complained  to  the  court,  and 
moved  for  a  new  writ  of  jjossession,  the  court  refused  to  n-lieve  him,  there 
having  been  a  regular  execution  of  the  first  writ;  and  said,  the  distinction 
was,  that  if  immediately  after  the  writ  had  been  executed,  the  tenants  hud 
attorned,  there  should  have  been  a  new  writ,  but  not  where  the  posscBsioa 
had  continued  as  delivered  so  long  as  it  had  in  this  ca8e.{<')  So,  where  the 
lessor  of  the  plaintiff  had  been  put  into  possession,  by  virtue  of  a  writ  of 
habere  facias  2Jossessi07ic7n,  on  the  22d  oi'  Feb  mar  >/,  180(1,  which  writ  liad 
never  been  returned  by  the  sheriff,  and  on  the  10th  of  October,  1807,  while 
he  continued  in  possession,  the  person  against  whom  he  had  recovered,  en- 
tered into  the  house  by  force,  and  resisted  with  violence  all  attempts  to 
regain  the  possession,  upon  which  a  new  habere  facias  was  moved 
for,  and  an  attachment  against  the  party  in  possession ;  *the  court  [  *1248 1 
denied  the  authority  of  the  case  in  Kebh\{a)  and  held,  that  posses- 
sion having  been  given  under  the  first  writ,  the  sherifl' ought  to  have  returned 
that  he  had  given  possession,  and  that  the  })laintiff  could  not  afterwards 
have  had  another  writ :  An  alias^  they  said,  cannot  issue  after  a  writ  is 
executed ;  if  it  could,  the  plaintiff,  by  omitting  to  call  on  the  sheriff  to 
make  his  return  to  the  writ,  might  retain  the  right  of  suing  out  a  new 
habeas  facias  possessionem,  as  a  remedy  for  any  trespass  the  tenant  might 
commit  Avithin  twenty  years  after  the  judgment :  and  upon  these  grounds, 
the  rule  was  refused. (^)) 

When  a  stranger  turns  the  plaintiff  out  of  possession,  after  execution 
fully  executed,  the  plaintiff  is  put  to  a  new  action,  or  an  indictment  for  a 
forcible  entry,  where  the  force  will  be  punished  :((■)  "The  reason  is,  that 
the  title  was  never  tried  between  the  plaintiff  and  the  stranger,  wlio  may 
claim  the  land  by  a  title  paramount  to  that  of  the  plaintiff,  or  he  may  c()me 
in  under  him  ;  and  then  the  recovery  and  execution  in  the  former  action, 
ought  not  to  hinder  the  stranger  from  keeping  that  possession  which  lie 
may  have  a  right  to :  If  the  law  were  otherwise,  the  plaintiff  might,  by 
virtue  of  a  new  habere  facias,  turn  out  even  his  own  tenants,  who  come  in 
after  the  execution ;  whereas  the  possession  was  given  him  oidy  against 
the  defendant  in  the  action,  and  not  against  others  who  were  not  parties 
to  the  suit."((^) 

On  executing  a  writ  of  habere  facias  possessionem,  the  sheriff  is  entitled, 
by  the  statute  3  Geo.  I.  c.  15,  §  IG,  to  have  for  poundage,  twelve  pence  for 
every  twenty  shillings  of  the  yearly  value  of  the  lands  whereof  potsses-sion 
is  given,  where  the  whole  exeeedeth  not  the  yearly  value  of  a  hundred 
pounds,  and  six  pence  only  for  every  twenty  shillings ^xt  annum,  above 
that  value. 


It  was  formerly  doubted,  whether  a  scire  facias  lay  to  revive  a  judgment 
in  ejectment,  after  a  year  and  a  day,  either  by  the  connnon  law,  or  by  force 

(/»)  2  Brownl.  21G,  253 ;  and  see  1  Kcb.  785.  (•)  2  Str.  830. 

(a)   1  Keb.  779.  (h)   1  Taunt.  55. 

(c)  Sty.  Rep.  318  ;  and  see  id.  408.    1  Keb.  770.  785.       {d)  Run.  Eject.  2  Ed.  489. 
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of  the  statute  "VVcstm.  II.  (13  Edw.  I.)  stat.  1,  c.  45  ;(e)  for  at  common  law, 
this  was  looked  upon  as  a  personal  action,  and  it  was  thought  that  the  statute 
extended  only  to  such  personal  actions  in  which  debt  or  damages  were  reco- 
vered, and  not  to  provide  a  remedy  in  this  case ;  since,  at  the  time  of  making 
the  act,  the  possession  was  not  recovered  in  this  action :  But  it  seems  to  be 
now  settled,  and  is  confirmed  by  daily  practice,  that  a  scire  facias  lies  on  a 
judgment  in  ejectment;  for  the  words  of  the  act  are,  "whether  they  be  con- 
tracts, &c.,  or  other  things  whatsoever  enrolled,"  which  comprehend  all  judg- 
ments, and  give  the  like  remedy  on  them  by  scire  facias,  as  the  demandant 

had  on  a  judgment  in  a  real  action  at  common  law.(/)  In  a  late 
[  *1249  ]  case,  however,  where  it  appeared  *that  the  lessor  of  the  plaintiff 

had  neglected  to  sue  out  a  writ  of  possession  for  more  than  tiventy 
years  after  the  recovery  in  ejectment,  and  in  the  meantime  there  had  been 
several  changes  of  the  property  and  possession,  the  court  of  King's  Bench 
refused  to  grant  a  rule  for  issuing  a  scire  facias,  to  revive  the  judgment.(«a) 
The  scire  facias,  after  judgment  by  default  against  the  casual  ejector,  should 
go  against  the  tertenants,  as  well  as  the  defendant. (i)  And  where  the 
judgment  in  ejectment  is  against  o,  feme  sole,  who  marries  before  execution, 
the  plaintiff's  lessor  should  sue  out  an  habere  facias  jjossessionem  against 
the  defendant  in  her  maiden  name,  for  the  land,  and  then  proceed  by  scire 
facias  against  the  husband  and  wife,  for  the  costs. (c) 

There  is  no  occasion  for  a  scire  facias,  after  the  death  of  the  original 
plaintiff  or  defendant  in  ejectment ;  and  if  the  death  of  the  plaintiff  be 
assigned  for  error,  it  is  a  contempt,  for  which  the  court  will  grant  an  attach- 
ment.(f?)  A  scire  facias  also  seems  to  be  unnecessary,  in  case  of  the  death 
of  the  lessor  of  the  plaintiff  before  execution ;  for  he  is  not  a  party  to  the 
judgment.(ee)  And  where  the  Avrit  of  possession  was  tested  in  his  lifetime, 
though  it  was  not  actually  sued  out  till  after  his  death,  the  court  of  King's 
Bench,  we  have  seen,[ff)  held  the  execution  to  be  regular. ((/)  Where  there 
are  several  plaintiffs  or  defendants,  and  one  of  them  dies,  execution  may 
be  sued  by  or  against  the  survivors,  upon  making  a  suggestion  of  the  death 
upon  the  roiL(A)  But  where  there  is  only  one  defendant,  who  dies,  it  has 
been  questioned  whether  execution  may  be  sued  without  a  scire  facias :  In 
personal  actions  it  cannot,  because  a  ncAV  person  would  be  charged  ;  but  in 
ejectment,  the  plaintiff  ought  to  have  execution  only  of  the  land  recover- 
ed.(  (jr)  In  practice,  however,  it  is  usual  to  sue  out  a  scire  facias,  after  the 
death  of  the  real  defendant  in  ejectment ;  and  the  writ  in  such  case  must 
be  against  the  tertenants  of  the  land,  (and  the  heir  may  come  in  as  ter- 
tenant,)  and  not  against  the  executor,  without  naming  him  tertenant.(?') 

After  verdict  and  judgment  in  ejectment,  for  the  plaintiff  against  the 
tenant,  or  vice  versd,{k)  the  unsuccessful  party  may  bring  a  writ  of  error, 

(e)  Anie,  1102,  3. 

( /)   1  Salk.  258.     2  Salk.  600.     2  Ld.  Raym.  806,  S.  C.     3  Salk.  319.    1  Ld.  Raym.  6G9, 
S.  C.     Bac.  Abr.  tit.  Execution,  H.  Lil.  Pr.  Reg.  500. 
(aa)  2  Barn.  &  Aid.  773.     1  Chit.  Rep.  535,  S.  C. 

(b)  1  Salk.  258.  2  Salk.  600.  2  Ld.  Raym.  806,  S.  C. ;  and  see  Carth.  2.  1  Ld.  Raym. 
669.  2  Salk.  600.  3  Salk.  319,  S.  C.  Run.  Eject.  2  Ed.  477,  &c.  Ad.  Eject.  2  Ed.  307. 
Append.  Chap.  XLVI.  ^  120,  30. 

(c)  3  Maule  &  Sel.  557.     Ad.  Eject.  2  Ed.  297,  307.     Atiie,  1244. 

(d)  2  Str.  899,  900.  (ec)  Id.  1056 ;  and  see  2  Wils,  7. 
(/)  Ante,  1245.  (y)  4  Bur.  1970. 

(A)  Per  ITolt,  Ch.  J.     2  Ld.Raym.  808 ;  3  Salk.  319,  S.  P. 

(i)  Cro.  Car.  295,  312.     Carth.  2.     2  Salk.  600.     1  Ld.  Raym.  669,  S.  C. 

{k)  5  Barn.  &  Cres.  720.     8  Dowl.  &  Ryl.  514,  S.  C. 
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as  in  other  cases,  to  reverse  the  jud^^'ment,  f.ir  any  orrc.r  or  defect  in  suh- 
stance,  that  is  not  aided,  anien(hil>le,  or  cured  at  c<MMninn  hiw,  or  by  some  of 
the  statutes  of  amendnients  or  je(jf;iils.(/)  And  so,  where  the  landlord 
defends  alone,  and  a  verdict  is  found  against  liim,  error  may  be  brought ; 
notwithstanding  the  judgment,  upon  which  the  execution  issues,  is  en- 
tered against  the  casual  ejector :  for  there  is  also,  in  such  ease 
a  *judgmcnt  against  the  landlord,  upon  which  the  writ  of  error  [*12/>0] 
may  be  taken  out  in  tlic  landlord's  n:inic.(a)  And  if  a  writ  of  error 
be  brought  by  the  landlord,  it  may  we  have  Bccu,{l>l>)  be  shown  for  cause, 
and  will  be  a  sufficient  reason  against  taking  out  execution  :{cc)  though  if 
the  landlord  omit  the  opportunity  of  showing  it  for  cause,  the  execution 
is  regular,  and  cannot  be  set  aside. ('Z(?)  But  after  judgment  by  default 
against  the  casual  ejector,  for  non-appearance  of  tlie  tenant,  or  for  not 
confessing  lease,  entry  and  ouster,  the  tenant  not  being  party  to  the  record, 
cannot  bring  a  Avrit  of  error,  (cf)  And  where  the  writ  of  error  is  lirought 
by  the  tenant,  after  a  verdict  and  judgment  against  him,  he  is  not,  allowed 
to  assign  for  error  the  death  of  the  nominal  plaintiff.(/) 

To  reverse  a  judgment  in  ejectment,  in  an  inferior  court  of  record,  the 
writ  of  error  must  be  returnable  in  the  King's  Bench,  and  not  in  the  Com- 
mon Pleas. (//)  And  from  the  latter  court,  a  writ  of  error  lies  to  the  King's 
Bench,  and  thence  after  affirmance  or  reversal,  to  the  House  of  Lords.(/«) 
From  proceedings  on  the  law  side  of  the  Exchecpier,  a  writ  of  error  lies 
into  the  court  of  Exchequer  Chamber,  before  the  Lord  Chancellor,  Lord 
Treasurer,  and  judges  of  the  courts  of  King's  Bench  and  Ctimmon  Pleas; 
and  thence  to  the  House  of  Lords. (/)  From  proceedings  in  the  King's 
Bench,  originally  begun  there  by  bill,  (except  where  the  king  is  a  jiarty,) 
a  writ  of  error  lies,  by  the  statute  27  Eliz.  c.  8,  to  the  Exchc(pier  chandter, 
before  the  justices  of  the  Common  Picas  and  barons  of  the  Exchcijuer  ;  and 
thence  to  the  House  of  Lords  :(/c)  But  upon  a  judgment  in  ejectment  in  the 
King's  Bench,  in  an  action  commenced  by  ori(/inal  writ,  a  writ  of  error 
we  have  seen,(/)  docs  not  lie  to  the  Exchequer  Chamber ;  because  it  is  not 
j^rs^  commenced  in  the  King's  Bench,  but  is  founded  upon  the  original  writ, 
issuing  out  of  Chancery. (?/)  And  on  that  account,  the  action  of  ojectnient 
is  generally  commenced  by  original  writ,  in  the  King's  Bench  :  For  a  sim- 
ilar reason,  a  writ  of  error  lies  not  in  the  Exchecpier  Chamber,  upon  a 
judgment  affirmed  on  error  in  the  King's  Bench,  but  must  be  brought  in 
the  House  of  Lords. (m?») 

A  Avrit  of  error  should  regularly  be  sued  out  after  judgment,  or  at  least 
it  should  be  returnable  in  or  after  the  term  of  which  the  judgment  was 
given  ;  and  therefore  it  will  not  remove  a  judgment  given  after  the  term 
in  which  the  writ  of  error  is  returnable  :  And  though  the  record  be  tran- 
scribed after  the  judgment  given,  and  carried  into  the  court  in  which  the 

(Z)  Ante,  919,  &c.,  1136. 

(a)  Ad.  Eject.  2  Ed.  308.     Ante,  1242.  W  Anif,  1234,  1245. 

he.)  2  Str.  1241.     Barnes,  208. 

{dd)  2  Bur.  75G,  1.     Aiite,  1245. 

(ee)  Barnes,  181 ;  and  see  Ad.  Eject.  2  Ed.  308. 

(/)  2  Str.  899  ;  but  see  1  Sid.  93.     T.  Rayni.  59,  S.  C. 

(^)  Finch.  L.  480.     Dyer,  250.     Cto.  Eliz.  26.     J«/r,  1137,  8. 

(A)  Ante,  1137,  8.  (0  '^"^'    "  ''^ 

(A-)  3  Blac.  Com.  410.     Ante,  102,  1138.  9. 

(II)  Ante,  102,  1139;  and  sec  1  Wms.  Saund.  5  Ed.  34G,  (4). 

(mm)  2  Bulst.  162 ;  and  see  1  Rol.  Rep.  264.    Ante,  1139. 
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writ  of  error  is  returnable,  the  judgment  is  not  to  be  considered 
[*1251  ]  as  *removed;(r^)  nor  will  the  court  alter  the  writ  of  error,  so  as 
to  make  the  removal  good.(6)  But  where  the  writ  of  error,  on  a 
judgment  in  ejectment  on  the  Common  Pleas,  was  returnable  in  Easter 
term,  and  the  costs  were  not  taxed  and  final  judgment  signed  until  Trinity 
term,  after  which  the  defendants  in  3Iichaelmas  term,  served  the  plaintiflf 
with  a  rule  to  assign  errors ;  and  the  plaintiff  having  assigned  them,  the 
defendants,  in  the  same  term,  joined  in  error,  and  the  case  being  afterwards 
argued,  the  judgment  of  the  court  of  Common  Pleas  was  reversed ;  the 
court  of  King's  Bench,  we  have  seen,(c)  under  these  circumstances,  refused 
to  quash  the  writ  of  error,  on  the  ground  that  it  was  returnable  before 
costs  were  taxed  in  the  Common  Pleas,  and  consequently  before  any  judg- 
ment was  given  in  that  court ;  as  the  defendant  ought  to  have  applied  to 
quash  it,  in  an  earlier  stage  of  the  proceedings. (cZ) 

A  writ  of  error,  we  have  seen,((?)  is  generally  speaking  a  supersedeas  of 
execution,  from  the  time  of  its  allowance,  provided  bail  be  put  in  and  per- 
fected in  due  time  ;  and  the  allowance  is  notice  of  itself :  Or  if  the  plain- 
tiff, before  the  allowance,  have  notice  of  the  writ  of  error  being  sued  out, 
and  delivered  to  the  clerk  of  the  errors,  it  is  from  the  time  of  that  notice 
a  supersedeas.  But  a  writ  of  error  is  no  supersedeas  of  execution,  unless 
bail  in  error  be  put  in,  and  notice  thereof  given,  within  the  time  limited 
by  the  rules  of  the  court. (/)  And  if  the  plaintiff,  after  obtaining  a  ver- 
dict in  ejectment,  sue  out  a  writ  of  habere  facias  possessionem,  without 
waiting  to  tax  his  costs,  the  defendant's  writ  of  error,  we  have  seen,(^) 
will  not  operate  as  a  supersedeas. 

By  the  statute  16  &  17  Car.  II.  c.  8,  §  3,  (made  perpetual  by  the  22  k 
23  Car.  II.  c.  4,)  it  is  enacted,  that  "in  writs  of  error  to  be  brought  upon 
any  judgment  after  verdict,  in  any  action  of  ejectione  firmce,  no  execution 
shall  be  stayed,  unless  the  plaintiff  or  plaintiffs  in  such  writ  of  error  shall 
be  bound  unto  the  plaintiff  in  such  action  of  ejectione  firmoe,  in  such  rea- 
sonable sum  as  the  court  to  which  such  writ  of  error  shall  be  directed  shall 
think  fit,  with  condition,  that  if  the  judgment  shall  be  affirmed,  or  the  writ 
of  error  discontinued  in  default  of  the  plaintiff  or  plaintiffs  therein,  or  the 
said  plaintiff  or  plaintiffs  be  nonsuit  in  such  writ  of  error,  that  then  the 
said  plaintiff  or  plaintiffs  shall  pay  such  costs,  damages,  and  sum  and  sums 
of  money,  as  shall  be  awarded  upon  or  after  such  judgment  aflfirmed,  dis- 
continuance or  nonsuit." 

And  to  the  end  that  the  same  sum  and  sums  and  damages  may  be  ascer- 
tained, it  is  further  enacted,  that  "  the  .court  wherein  such  execution  ought 
to  be  granted  upon  such  affirmation,  discontinuance  or  nonsuit,  shall  issue 
a  writ  to  inquire  as  well  of  the  mesne  profits,  as  of  the  damages  by  any 
waste  committed  after  the  first  judgment  in  ejectione  firmce  ; 
[  *1252  ]  *and  upon  the  return  thereof,  judgment  shall  be  given,  an  execu- 
tion awarded,  for  such  mesne  profits  and  damages,  and  also  for 
costs  of  suit."(«a)  Accordingly,  where  the  defendant  in  ejectment  brought 
a  wx'it  of  error  in  parliament,  the  court  obliged  him  to  enter  into  a  rule 
not  to  commit  waste,  during  the  pendency  of  the  writ  of  error. (5i) 

(a)  2  Ld.  Raym.  1179. 

(6)  Id.  1531.     2  Str.  807,  S.  C. ;  and  see  2  Str.  834,  891.     1  Durnf.  &  East,  280. 

(c)  Ante,  1162.  {d)  5  Barn.  &  Cres.  735,  {a)  ;  and  see  1  Man.  &  Ryl.  170. 

(e)  Ante,  1145.  (/)  2  Dowl.  &  Evl.  85. 

{g)  Ante,  994,  1244.  {aa)  |  4.  '  {bb)  3  Bur.  1823. 
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The  plaintiff  in  error  may  eltlicr  enter  into  recof^nizance  himself,  with- 
out any  bail,(e)  pursuant  to  the  statute  10  iS:  17  Var.  II.  c.  8,  §  3  \(il)  or 
he  may  procure  twu  responsible  persons  to  become  bail :  For  tiiou;ih  the 
words  of  the  statute  seem  to  require  a  recoj^nizance  by  the  plaintiff  in 
error,  yet  in  the  construction  of  this  statute,  it  is  deemed  sufficient,  if  he 
procure  proper  sureties  to  become  bound  for  hini.((')  And  one  reiu<on  for 
this  construction  seems  to  be,  that  an  hifant  jilaintiff  could  not  enter  into 
such  recognizance,  nor  a  plaintiff  who  had  become  -a  feme  rovrrt  after  the 
action  brought ;  and  as  the  legislature  coubl  not  have  meant  to  exclude 
infants  and  femes  covert  from  the  benefit  of  the  act,  they  nmst  put  such  a 
construction  upon  it  as  would  apply  to  all  the  plaintiffs  in  error.(^/')  Be- 
sides, bail  in  error  cannot  be  taken  by  a  commissioner  in  the  country  ;(////) 
and  it  would  be  very  hard  to  oblige  a  ])laintiff  in  error,  who  may  hve  at  a 
great  distance  from  London,  to  come  into  court,  to  enter  into  a  recogni- 
zance :  And  this  construction  may,  in  some  cases,  give  the  defendant  in 
error  a  better  security  than  he  could  have  had,  if  the  plaintiff  alone  were 
to  become  bound.  (^^) 

In  the  King's  Bench,  the  practice  is  said  to  be,  for  the  plaintiff  in  error, 
or  his  bail,  to  enter  into  a  recognizance,  in  JouhJc  the  improved  rent,  or 
yearly  value  of  the  premises,  and  sin<jlc  amount  of  the  costs.(/i)  In  the 
Common  Pleas,  the  clerk  of  the  errors  governs  himself,  in  fixing  the  ]>en- 
alty  of  the  recognizance,  by  the  amount  of  the  rent  of  the  premises  ;  and 
takes  the  recognizance  in  tivo  years'  rent  or  profits,  and  double  cost8.(/) 
And  where  the  plaintiff  in  error  enters  into  tlie  recognizance,  it  is  not  ne- 
cessary for  him,  in  that  court,  to  give  the  defendant  in  error  notice  there- 
of :(/c)  nor  can  he  be  examined,  in  the  King's  Bench,  as  to  his  suffi- 
ciency :(/)  though,  when  bail  in  error  is  put  in,  notice  thereof  should,  it 
seems,  be  given,  and  they  may  be  examined,(/)  as  in  other  cases.  In  tlie 
Exchequer,  we  have  seen,(??i)  the  bail  must  justify  in  double  the 
improved  *annual  rent,  or  value  of  the  premises  recovered.  [  *1253] 
But  bail  in  error  are  not  chargeable  for  the  mesne  profits,  in  an 
action  upon  the  recognizance,  until  they  have  been  ascertained  by  writ  of 
inquiry,  pursuant  to  the  statute  10  &  17  Car.  II.  c.  8,  §  '3.(<z) 

In  ejectment  by  landlord  against  tenant,  where  a  recognizance  has  been 
entered  into,  not  to  commit  any  waste,  &c.,  it  is  provided  Ity  the  statute  1 
Geo.  IV.  c.  87,  §  3,  that  "such  recognizance  shall  immediately  stand  dis- 
charged, and  be  of  no  effect,  in  case  a  writ  of  error  shall  be  brought  upon 
such  judgment,  and  the  plaintiff  in  such  writ  shall  become  bound,  with  two 
sufficient  sureties,  unto  the  defendant  in  the  same,  in  such  sum,  and  with 
such  condition,  as  may  be  conformable  to  the  provisiona  respectively  made 


(c)  rer  Cur.  T.  21  Geo.  III.  K.  B.     V  Taunt.  427.     1  Mooro,  118,  S.  C. 

(d)  .4«/f,  1152,  3;   1251.  „    ^     „  »^     r, 
(A  Carth.  121.     Barnes,  75.     Cas.  Pr.  C.  P.  142.     Pr.  Rep.  179,  S.  C.    BarnM,  .«.    Cm. 

Pr.  0.  P.  152.     Pr.  Reg.  180,  S.  C.     Barnes,  212.     2  Bos.  k  Pul.  443,  4.     8  ba«t.  238. 
(/)  SEa.st,  299.  ,        ,,„ 

(^y)  Barnes,  78.     Cas.  Pr.  C.  P.  152.     Pr.  R«g.  180,  S.  C.     AnU,\\ih 
\h)  8  East,  298;  and  see  Cas.  temp.  Hardw.  374.     But  in  the  cmo  of  Thonuux.  (,>..■>■.■„. 
4  Bur.  2502,  the  recognizance,  it  seems,  was  taken  in  doulile  the  rent  only,  without  \h'    ■  i- 
dition  of  costs:  and,  in  a  subsequent  case,  the  court  said,  "It  i."  sufficient  that  the  r'"'""" 
in  error  be  bound  in  a  recognizance  for  two  years'  rent."     /Vr  Cur.  T.  21  Geo.  III.  K.  U. 
(i)  7  Taunt.  428.     1  Moore,  119,  20,  S.  C;  and  see  Barnes,  103,  accord. 
\k)  7  Taunt.  427.     1  Moore,  118,  S.  C. 

(/)  8  East,  299.  (»»)  ^""^  ^l^^- 

{a)  1  Maule  &  Sel.  247  ;  and  see  Cas.  temp.  Hardw.  374.     2  U.  Blac.  286,  7. 
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for  staying  execution,  on  bringing  writs  of  error  upon  judgments  in  actions 
of  ejectment,  by  an  act  passed  in  England,  in  the  16th  and  ITtli  years  of 
the  reign  of  King  Charles  the  Second,  and  by  an  act  passed  in  Ireland, 
in  the  17th  and  18th  years  of  the  reign  of  the  same  king  ;  which  acts  are 
respectively  intituled.  An  Act  to  prevent  Arrests  of  Judgment,  and  super- 
seding Executions.''  The  subsequent  proceedings  on  a  writ  of  error  in 
ejectment,  are  similar  to  those  in  other  cases. 


AN 


INDEX 


TO 


THE    PRINCIPAL    MATTERS. 


[the  folios  in  this  index  refer  to  those  in  the  margin.] 


ABATEMENT,  129,  366. 
of  part  of  writ,  643. 

suit,  by  death  of  parties,  763,  932,  &c.,  1114,  1116,  &c.     See  tit. 

Death. 
or  removal  of  assignees  of  bankrupts,  934. 

insolvent  debtors,  id.  935. 
■writs  of  error,  1161,  1163,  4,  5. 
pleas  in ;  see  tit.  Pleas  and  Pleading. 
time  for  pleading,  463,  465,  6;  639,  711. 
after  imparlance,  462,  3,  4 ;  476,  639,  677. 

cannot  be  pleaded  before  declaration,  nor  until  defendant  has  appeared, 

and  perfected  bail,  465,  6 ;  639. 
affidavit  of  truth  of.     See  tit.  Affidavits. 
not  amendable,  638. 
discountenanced,  304,  591,  770. 
need  not  be  demurred  to  specially,  638,  695. 
may  be  waived,  in  order  to  plead  in  bar,  673. 
quashing,  641. 

scire  facias  after,  947,  8. 
amendments  after,  697. 
calling  for  residences,  and  additions,  of  persons  jointly  lial»lo  with  defen- 
dant, 534,  636. 
replication  to  plea  of  misnomer  in,  636.  (w.) 

nonjoinder  of  parties,  636. 
verdict  on  plea  in,  641. 

judgment  for  want  of  plea  in  due  time,  463,  4;  476,  566,  640,  41. 
affidavit  of  truth  cf  pica,  566,  640,  41. 
defective  affidavit,  640. 
of  casseter  billa,  vel  breve,  424,  677,  683. 
on  nul  tiel  record,  746. 
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ABATEMENT,  continued. 

entering  proceedings,  after  judgment  of  respondeat  otister,  721. 
suggestion  for  costs,  on  court  of  conscience  act,  after  verdict  on  plea 

in,  962. 
matter  pleadable  in,  cannot  be  moved  in  arrest  of  judgment,  918. 
costs  in.     See  tit.  Costs. 
ABBREVIATIONS, 

when  allowed,  in  bills  of  costs,  327. 
ABIDING  by  Pleas.     See  tit.  Pleas  and  Pleading. 
ACCEDAS  AD  CURIAM, 

what,  and  when  it  lies,  38,  414,  15,  16 ;  1187. 
when  not,  414. 
form  of,  415. 
fee  on  issuing,  105.  (/.) 
what  the  sheriff  must  do  under  it,  415,  16. 
cannot  be  had  without  showing  cause,  415. 
effect  of,  id. 

receipt  and  allowance  of,  id. 

retui-n  of,  and  proceedings  on,  the  same  as  on  a  recordari  facias  loque- 

lam,  for  which  see  that  title. 
ACCORD  AND  SATISFACTION, 
plea  of,  643,  4 ;  646,  651. 

when  pleaded,  or  given  in  evidence,  647,  651,  653. 
ACCOUNT, 
action  of,  1,  2. 

for  balance  of  merchant's  accounts,  &c.  2. 
limitation  of,  15. 

appointment  of  auditors  in,  2.  (c.) 
process  in,  109,  128. 
of  outlawry,  131. 
declaration  in,  433. 
damages  in,  878,  9. 
judgment  in,  1179. 
costs  in,  977,  8. 
ACCOUNT  STATED, 

by  or  with  executors  or  administrators,  joinder  of  counts  on,  with  other 

causes  of  action,  13. 
plea  of,  bad,  699.  (c.) 

may  be  given  in  evidence  on  general  issue,  663. 

money  awarded  on  submission  without  deed,  may  be  recovered  under 

count  on,  834. 
interest  not  recoverable  on,  872. 
bail  in  error  not  required  in  debt  on,  1151,  2. 
AC  ETIAM,  150,  &c. 

unnecessary,  for  sum  not  exceeding /or^y  pounds,  149,  153. 

must  specify  sum,  when  more,  150. 

necessary,  in  process  against  bail,  id.  151,  1099. 

writ,  good  continuance  of  process,  to  avoid  statute  of  limitations,  151. 

against  several  defendants,  148,  9. 

on  process  in  C.  P.  153. 

declaring  by  the  bye  on,  in  C.  P.  425. 

variance  from,  in  declaration,  294,  450. 
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ACKNOWLEDGMENT, 

of  debt,  when  sufficient  or  not,  to  take  case  out  of  statute  of  limitations, 

VJ,  '2'2,  Lc.  27. 
not  sufficient  to  warrant  execution,  jtondiiif;  error,  f)'il. 
trespass,  will  not  take  case  out  of  statute  of  limitations,  22. 
party  to  fine  or  recovery,  before  commissioners,  4*J4. 
ACQUITTAL, 

plea  of  former,  644. 

of  one  of  several  defendants,  on  trial,  801. 
new  trial  after,  in  criminal  cases,  91 1,  12. 
costs  on,  986,  991. 
ACTIONS, 
criminal,  1. 
civil,  id. 

real,  id.     See  tit.  Heal  Actions, 
personal ; 

upon  contracts,  1. 
account,  id.  2. 

assumpsit.     See  tit.  Assumpsit. 
covenant,  3. 
debt,  id. 
annuity,  3,  4. 

scire  facias,  4.     See  tit.  Scire  Facias. 
for  wrongs,  4. 
case,  id.  5. 

for  torts  to  persons,  4. 

individually,  id. 
relatively,  id. 

crim.  con.  id.  659. 
personal  property,  6. 
for  torts  to  real  property,  5. 

corporeal,  id. 
incorporeal,  id. 
detinue,  id. 
replevin,  id. 
trespass  vi  et  armis,  id. 
by  and  against  whom  brought ; 
upon  contracts,  6. 

by  parish  officers,  7,  8. 

or  against  trustees  of  friendly  societies,  8. 
public  companies,  id. 
trustees,  and  commissioners  of  trunpikc 

roads,  id.  9. 
societies,  or  partnerships,  in  IrelamhSK 

Scotland,  id. 

for  wrongs,  id. 
election  of,  id.  10. 
circuity  of,  10. 
joinder  in.     See  tit.  Joinder. 
limitation  of,  14,  &c. 
notice  of,  28,  &c. 
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ACTIONS,  continued. 
civil,  continued. 

for  wrongs,  continued. 
means  of  commencing ; 
in  King's  Bench,  91. 
Common  Pleas,  id. 
Exchequer,  92. 
mixed,  1,  38. 

penal.     See  tit.  Penal  Actions. 
trifling,  516,  &c. 
for  costs,  325,  &c. 

upon  attorney's  bill,  pending  taxation,  336. 
evidence  in,  334,  5. 
awards,  571,  833,  &c. 
bail  bonds,  297,  8 ;  300,  584. 

against  principal  and  bail  separately,  not  in  general  allowed, 

800. 
by  assignees  of  choses  in  action,  6,  7. 

bankrupts,  and  insolvent  debtors,  7. 

not  abated  by  their  death  or  removal,  934,  5. 
against  insolvent  debtors.     See  tit.  hisolvent  Debtors. 
bankrupts.     See  tit.  Bankrupts. 
commissioners  of  bankrupt.     Same  title. 
by  sheriffs,  &c. ; 

on  bail  bond,  taken  on  attachment,  222,  (d.)  223. 
must  be  brought  in  same  court,  in  K.  B.  300. 
aliter,  in  C.  P.  and  Exchequer,  id. 
of  debt,  for  poundage,  1039,  40. 

trespass  or  trover,  for  goods  taken  in  execution,  1005,  1013. 
lie  not  for  money  paid,  after  escape,  224. 

expenses  of  execution,  when  goods  are  unsold,  1040. 
against  sheriffs,  &c. ; 

assumpsit,  debt,  or  account,  for  money  levied,  1019. 
staying  proceedings  in,  529,  1018. 
case,  for  not  taking  bail  bond,  223. 

evidence  in,  id. 
replevin  bond,  1039. 
assigning  bail  bond,  236. 
extortion,  232,  3 ;  987,  1040. 
escapes,  5. 
on  mesne  process,  224,  235,  6 ;  282,  3 ;  309,  10 ; 

368,  481. 
evidence  in,  236,  id.  (f.) 
final  process,  230,  31 ;  1029,  1031. 
false  returns,  5,  309,  864,  1021. 
taking  insufiicient  pledges,  &c.  5,  315,  (d.)  1039. 
case,  for  removing  goods,  without  paying  landlord,  on  execution, 

1010. 
by  whom  brought,  1015,  16. 
declaration  in,  1016. 
evidence  in,  id. 
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ACTIONS,  continued. 

against  sheriffs,  &c.,  continued. 

ease,  for  removing  goods,  &c.,  continued. 

variance  between   tlechiration    and    evidence,   434, 

5.  (/.) 
trover,  by  assignees  of  bankrupt,  1010. 

damages  in,  HSd. 
trespass,  for  arresting  plaintiff,  or  taking  his  goods,  by  a  wrong 

name,  110,  447. 
entry,  under  sale  by  bailiff,  1008. 
giving  possession  of  more  than  is  recovered  in  eject- 
ment, 1246. 
lie  not,  for  arresting  peer,  lf»2. 
witness,  11 '6. 

certificated  bankrupt,  or  person  dis- 
charged under  insolvent  act,  213, 

215. 
clergyman,  attending  divine  service, 

219.  (wj.) 
for  selling  goods,  after  bankruptcy,  1008,  9. 
for  penalties,  on  Lord's  act,  288. 
relating  to  customs  and  excise,  by  whom  brought,  519. 
concerning  lotteries,  id.  520. 

stamp  duties,  520. 
staying  proceedings  in.     See  tit.  Stai/inrj  Proceedings. 
consolidating.     See  tit.  Consolidating  Actions, 
scire  facias,  and  error,  considered  as  actions,  1090,  1139,  1153. 
ACTS  OF  PARLIAMENT,  800. 
public,  id. 
private,  id. 
evidence  of,  id. 
ACTUAL  ENTRY.     See  tits.  Ejectment,  and  Entri/. 
ADDING  PLEAS.     See  tit.  Fleas  and  Pleading. 
ADDITIONS. 

of  parties,  calling  for,  534,  636. 
statute  of; 

when  it  may  be  pleaded,  030. 
when  not,  140,  637. 
plea  of,  a  nullity,  in  C.  P.  564. 
amendment  after,  697. 
ADJOURNMENT, 
of  essoin,  109,  460. 

last  examination  of  bankrupt,  by  commissioners,  202. 

privilege  of  bankrupt  from  arrest  on,  id. 
execution  of  incjuiry,  580. 
ADJOURNMENT  DAY, 
notice  of  trial  for,  755. 
entering  causes  for,  817. 
in  Exchequer  Chamber,  1176. 
ADJUDICxVTION, 

of  discharge,  on  insolvent  debtors'  act,  392. 
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ADMINISTRATORS.     See  tit.  Executors  and  Administrators, 
de  bonis  non  ; 

scire  facias  by  or  against,  1119. 
ADMIRALTY  COURT, 

limitation  of  suits  in,  16. 
sentences  in,  801. 
ADMISSION, 

of  trespass,  will  not  take  case  out  of  statute  of  limitations,  22. 
effect  of,  by  attorney's  clerk,  531,  990. 
agent,  860.  (A.) 
ADVERSE  POSSESSION,  1195. 

how  negatived,  id.  1196. 
ADVOCATES,  or  Counsel,  41. 

requisites  previously  to  being  called  to  the  bar,  id.  42. 
taking  oaths  of  allegiance,  &;c.,  42. 
of  civil  law ; 

precedence  of,  42. 

exemption  of,  from  serving  on  juries,  784. 
ADVOWSON, 

amendments  in  recovery  of,  704. 
in  gross,  not  extendible  on  elegit,  1035. 
ejectment  will  not  lie  for,  1193. 
AFFIDAVITS, 
of  cause  of  action  ; 

in  what  cases  requisite,  164,  5. 
in  actions  against  prisoners,  356,  7,  8,  9. 
by  whom  made,  178,  9. 

by  thii'd  person,  cannot  be  answered  by  affidavit  that  plaintiff  is  a 

transported  felon,  179. 
before  whom  made,  149,  154,  179,  80 ;  491. 
must  contain  deponent's  place  of  abode,  and  addition,  179. 
aliter,  of  defendant's,  id. 

what  a  sufficient  description  of  place  of  abode,  or  addition,  id. 
when  made,  149,  154. 
where,  154,  179,  80. 
title  of,  as  to  court,  180,  81 ;  492. 

names  of  parties,  &c.,  492,  3. 
purporting  to  have  been  sworn  before  deputy  filacer,  sufficient,  181. 
jurat  of,  when  sworn  in  court,  180,  81. 

before  a  judge,  181. 

commissioner,  179,  492. 
made  by  foreigner,  180. 
common,  171,  2. 
special,  172,  3,  4. 
made  abroad,  166,  181,  2. 

in  Scotlatid,  or  Ireland,  166,  181. 
form  of,  on  Irish  judgment,  181. 

in  England,  to  arrest  in  Ireland,  id.  {e.) 
must  be  direct  and  positive,  182,  3. 
certain  and  explicit,  183. 
single,  188. 
swearing  to  belief,  when  sufficient,  182. 
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AFFIDAVITS,  contimted. 
of  cause  of  action,  continued. 

swearing  to  belief,  continued. 

by  executor  or  administrator,  182. 
assignee  of  bankrujjt,  id. 
co-aasignce  of  de})t,  id. 
assignee  of  ])oiid,  id.  1H.3. 

debt  in  llnUand,  183. 
in  trover,  171,  2  ;  18G,  7  ;  180.  (i.) 

detinue,  171,  2. 
on  lottery  act,  &c.  173,  187. 
bills  of  excbange,  183,  4. 
money  bond,  &c.  184,  5. 
promissory  notes,  184. 
marriage  contract,  185,  G. 
charter-party  of  affreightment,  186. 
for  use  and  occupation,  183. 
goods  bargained  and  sold,  173. 
sold,  id. 

and  delivered,  183. 
hire  of  carriages,  id.  184. 
•wages,  &c.  183. 
work  and  labour,  &c.  id. 
money  lent,  by  a  married  woman,  184. 
paid,  &c.  171,  (e.)  183,  4. 
had  and  received,  184. 
won  at  play,  172.  (/c.) 
principal  and  interest,  on  bond,  182,  3,  4,  5. 
stipulated  damages,  &c.  173,  4 ;  185,  6. 
subscription  to  reading  club,  185. 
misnaming  defendant,  184. 
negativing  tender,  in  bank  notes,  187. 

defect  in,  remedied  by  stat.  43  Geo.  III.  c.  18,  p.  188. 
no  longer  necessary,  id. 
supplemental,  or  contradictory,  in  K.  B.  180. 

^^  C.  P.  id.  179. 

how  long  they  continue  in  force,  100. 
more  than  a  year  old,  id. 
want  of,  or  defect  in,  188. 

how  cured,  id.  180. 
must  correspond  in  substance  with  process,  204. 
materially  different  from  process  or  declaration,  or  not  duly  filed, 

inc.  188. 

court  Avill  not  go  out  of,  180. 
need  not  be  made  before  outlawry,  13(),  (. 

with  whom  filed,  406,  7.  ,  •    i  -n  n      qoq 

effect  of  charge  for  by  attorney,  in  rendering  his  bill  taxable,  «-.». 
being  under  40«.  516. 
arising  in  a  particular  countv,  &c.  518. 

not  necessary,  to  move  for  interest,  on  affirmance  of  judgment  in 

Exchequer  Chamber,  1184. 

of  execution  of  articles  of  clerkship,  64,  5 ;  70,  40  < . 
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AFFIDAVITS,  continued. 
of  service  under  same,  70,  497. 
payment  of  duty,  70. 

service  of  summons,  or  attachment,  114,  243. 
execution  of  distringas,  id. 

debt,  &c.,  to  found  proceedings  on  stat.  6  Geo.  IV.  c.  16,  p.  116,  &c. 
death,  &c.,  for  reversing  outlawry,  139,  144. 
service  of  subpoena,  in  Exchequer,  156,  7. 
common  process,  241,  2  ;  491,  494. 
before  whom  made,  491,  494. 
with  whom  filed,  496,  7. 
notice  of  bail,  255. 

justification,  263,  4 ;  266,  7. 
render,  not  necessary  to  complete  it,  in  K.  B.  288. 
unnecessary,  in  C.  P.  id. 
rule  of  court,  501. 
declaration  in  ejectment ; 

in  ordinary  cases,  1213,  14 ;  1215,  &c. 
on  vacant  possession,  in  K.  B.  1202. 
Stat.  4  Geo.  11.  c.  28,  pp.  1217,  18. 
Stat.  1  Geo.  IV.  c.  87,  pp.  1221,  2. 
and  attendance  on  summonses,  335,  368,  9 ;  470. 
caption  of  bail,  by  commissioner,  252,  3  ;  264,  267. 
justification  of  same,  263,  4  ;  267. 
delivery  of  declaration,  against  prisoners ; 
in  custody  of  sheriff,  &c.  344,  5. 

marshal,  unnecessary,  354. 
warden,  355,  359. 
gaoler's  signing  certificate,  368,  378. 
notice,  &c,  on  Lord's  act,  377. 
signature  of  note  on  same,  381. 

title  of,  id. 
merits,  when  necessary  to  stay  proceedings  on  bail  bond,  in  K.  B.  302. 
not  necessary,  in  C.  P.  id. 

Exchequer,  id. 
to  set  aside  regular  judgments,  488,  567,  8. 
change  venue,  405,  6. 
execution  of  lease,  or  agreements,  &c.  on  stat.  1  Geo.  IV.  c.  87,  pp. 

1221  2 
time  of  execution  of  warrant  of  attorney,  and  cognovit,  555,  561. 
defendant's  residence,  on  claim  of  conusance,  634. 
truth  of  pleas  in  abatement,  640. 

may  be  made  before  declaration,  641.  (a.) 
with  whom  filed,  497. 
puis  darrein  continuance,  850,  51. 
due  execution  of  award,  &c.  836,  7. 
service  of  copy  of  rule,  &c.  832,  837,  8. 
demand  and  refusal  of  costs,  &c.  500,  758,  837. 
partiality,  or  misbehaviour,  of  jurymen,  not  allowed,  908,  9. 
fresh  facts  inadmissible,  on  motion  for  new  trial,  in  criminal  cases,  911. 
increased  costs,  in  K.  B.  989. 
C.  P.  id. 
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AFFIDAVITS,  continued. 

of  increased  costs  in  C.  P.  with  whom  filed,  497. 
award  o^  fieri  facias,  1022.  (o.) 
personal  notice  of  scire  facian,  in  C.  I*.  HOG. 
coverture,  &c.,  for  allowance  of  writ  of  error  coram  nobis,  1 144. 
service  of  notice  of  motion,  for  interest,  on  afliniiaiicj'  of  judtrnient  in 

Excheijuer  Chunibfr,  1184. 
on  motions,  401,  2,  3. 
before  whom  made,  401. 
commissions  for  taking,  in  K.  B.  id. 

great  sessions,  and  counties  palatine,  id.  402. 
title  of,  as  to"court,  402. 

names  of  parties,  &c.  304,  400,  402,  3. 
form  of,  493. 

clerical  errors  and  mistakes  in,  id.  404. 

when  they  may  be  made,  or  not,  before  attorney  in  cause,  179,  484. 
jurat  of ; 

when  made  in  court,  180,  81 ;  401,  2 ;  404,  5. 

before  judge,  or  baron,  401,  2  ;  494,  5. 
commissioner,  id.  179. 
by  illiterate  persons,  495. 
two  or  more  deponents,  id. 
foreigner,  id. 
marksman,  id. 
interlineation,  or  erasure  in,  not  allowed,  id. 
erasure  over,  does  not  vitiate,  id.  (/^) 
defect  in,  effect  of,  495. 

on  indictment  for  perjury,  id.  496. 
amendment  of,  264,  272,  3 ;  495,  1215.  ^ 
recital  in,  evidence  on  indictment  for  perjury,  496. 
in  ejectment,  1215. 
at  what  time  made,  and  produced  in  court,  496. 
cannot  be  used,  if  filed  after  obtaining  rule  nisi,  iil. 

on  opening  rule,  if  sworn  after  it  was  made  absolute, 

506. 
may  be  referred  to,  after  being  used,  in  support  of  fresh  motion,  496. 
filing,  in  K.  B.  id.  497. 
C.  P.  497. 
Exchequer,  id. 
supplementary,  493,  501,  506. 
oflBce  copies  of,  501. 

must  be  examined  and  signed,  in  Exchequer,  4!'7. 
showing  cause,  501. 

party  must  be  prepared  with,  in  support  of  his  whole  ca.«c,  id. 
how'entitled,  492,  3. 
delivering  over,  501. 
filing,  496,  7  ;  501,  2,  3. 
nunc  pro  tunc,  501. 
on  enlarged  rule,  502,  3. 
what  may  be  read,  id. 
what  not,  496,  506. 
in  criminal  cases,  507,  8. 
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AFFIDAVITS,  continued. 

for  rc-admitting  attorney,  79,  80. 

striking  attorney  off  the  roll,  at  his  own  instance,  89. 

admitting  plaintiff  to  sue  in  formd  pauperis,  97. 

obtaining  distringas,  on  stat.  7  &  8  Geo.  IV.  c.  71,  pp.  114,  156. 

setting  aside  service  of  writ,  in  wrong  county,  168. 

opposing  discharge  of  seamen,  198,  9. 

insolvent  debtors,  392. 
obtaining  discharge  of  seamen,  &c.,  199,  200. 

insolvent  debtors,  214,  15. 
further  time  to  justify  bail,  272,  3. 
opposing  bail,  264. 

cannot  be  amended,  274. 
when  not  allowed  to  be  read,  id. 
attachment  against  sheriff; 

for  not  returning  writ,  307. 

bringing  in  body,  311,  id.  (/.) 
for  non-payment  of  money,  500. 
additional  day  rules,  374. 

removing  decree  or  judgment,  from  court  of  requests,  to  have  execu- 
tion thereon,  402. 
setting  aside,  or  staying  proceedings,  on  bail  bond,  302. 

how  entitled,  304,  493. 
against  sheriff,  316. 

should  be  made  by  defendant,  id. 
for  irregularity,  512. 
on  the  merits,  316,  530. 
pending  error,  530,  31. 
till  security  be  given  for  costs,  534,  537,  8. 
taking  acknowledgment  of  party  to  fine  or  recovery,  before  commis- 
sioners, 494. 
proceeding  on  stat.  1  Geo.  IV.  c.  87,  §  1,  pp.  1209,  1221,  2. 
leave  to  enter  up  judgment,  on  old  warrant  of  attorney,  548,  552,  3, 

id.  {c.)  554.     I 
in  King's  Bench,  552,  3.  ' 

Common  Pleas,  548,  553. 
sworn  in  Scotland,  553,  id.  (c.) 
by  whom  made,  553,  4. 
when  dispensed  with,  554. 
where  plaintiff  resides  in  an  enemy's  country, 

548. 
inspect  and  take  copies  of  books,  court  rolls,  &c.,  594,  5,  6. 
enter  suggestion,  on  court  of  conscience  acts,  961,  2. 
compounding  penal  actions,  556,  7  ;  556.  (?'.) 
referring  bills  or  notes  to  master,  or  prothonotaries,  570,  71. 
changing  venue,  609,  10,  &c. 
on  special  ground,  613. 
pleading  double,  not  necessary,  657. 
amending  fines  or  recoveries,  701,  703,  706. 
judgment  as  in  case  of  nonsuit,  764,  5,  6,  7. 

what,  if  false,  767. 
putting  off  trial,  in  K.  B.,  770,  &c. 
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AFFIDAVITS,  continued. 

for  putting  off"  trial,  in  C.  P.,  770,  &c. 
obtaining  view,  797. 

leave  to  examine  "witnesses  on  interrogatories,  810. 
mandamus,  to  examine  witnesses  in  Jmlia,  Hi;},  14.  (^.) 
making  submission  to  arbitration  a  ruk-  uf  nturt,  MCt. 
attachment,  for  not  performing  award,  id.  8o7,  H. 
how  entitled,  888. 
non-payment  of  costs,  yjO,  91. 
setting  aside  award,  84-4. 

how  entitled,  id. 
trials  at  bar,  749,  50 ;  1237. 
new  trials,  914. 

when  made,  in  K.  B.,  914. 
by  jurymen,  not  received,  908,  9. 
falsifying  testimony  of  Avitnesses  at  trial,  907. 
costs,  on  Stat.  43  Geo.  III.  c.  46,  §  3,  p.  984. 
reviewing  taxation  of  costs,  990, 

obtaining  immediate  extent,  in  chief,  1046,  7,  8;  10o8,  9;  1091. 

in  aid,  1003,  id.  (i.) 
writ  of  diem  clausit  extremum,  1058. 
leave  to  issue  scire  facias,  on  old  judgment,  1100. 
computing  interest,  on  affirmance  of  judgment,  in  Exchequer  Cham- 
ber, 1182,  1184. 
rule  to  answer  matters  of,  88,  9. 
stamp  duty  formerly  payable  on,  496. 

repealed,  by  stat.  5  Geo.  IV.  c.  41,  id. 
amending,  and  re-swearing,  496. 
re-stamping,  when  necessary,  id. 
filing,  id.  497. 

when  read  and  filed,  matter  of  record,  800. 
evidence  of,  id. 
AFFIRMANCE  DAY,  in  Exchequer  Chamber,  1176. 
AFFIRMATION.     See  tit.  Quaker. 
AGENT, 

and  attorney,  relation  of  considered,  90,  7. 

appearance  by,  97.  [b.) 

duties  of,  S5,  6,  7. 

conse((uence  of  his  not  taking  out  certificate  for  principal,  79. 

service  of  clerkship  to,  68,  9. 

acting  for  unqualified  persons,  74. 

employment  of,  and  how  considered,  96,  7. 

liability  of  attorney  to,  96. 

payment  to,  not  payment  to  attorney's  principal,  97. 

notices  to,  97,  576,  753. 

delivering  copy  of  bill  to,  against  principal,  322,  id.  (/.) 

bills  of,  taxable,  332. 

not  necessary  to  be  signed,  or  delivered,  328,  331,  -^ 
right  of  retainer  by,  against  client,  for  debt  duo  from  attorney,  97,  339. 
effect  of  admission  by,  as  to  evidence,  800.  [h.) 
AGREEMENT, 

to  put  in  bail,  &c.  224. 
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AGREEMENT,  continued. 

for  consent  rule,  in  ejectment,  1226,  7  ;  1230. 
staying  proceedings,  756. 

execution,  560,  1104. 
not  to  bring  writ  of  error,  1096,  1134,  5. 
delivering  copy  of,  592. 

when  it  cannot  be  made  a  rule  of  court,  821. 

to  refer  quantum  of  damages,  does  not  admit  defendant's  liability,  840. 
evidence  of.     See  tit.  Deeds,  ^c. 
AID  PRAYER, 

plea  of,  must  be  verified  by  affidavit,  640. 
AIEL  AND  BESAIEL,  damages  on  writs  of,  870. 
ALDER-CARR, 

ejectment  lies  for,  in  Norfolk,  1191. 
ALIAS, 

in  declaration,  not  cause  of  demurrer,  447. 

writs  of.     See  tits.  Attacltment,  Ca.  Sa.  Fieri  Facias,  Jury  Process, 

Process,  and  Scire  Facias, 
prout  patet,  721. 
ALIEN, 

not  now  privileged  from  arrest,  215. 
when  formerly  privileged,  id.  216. 
bail  of,  when  formerly  discharged,  on  alien  act,  292. 
enemy,  plea  of,  in  abatement,  634. 
bar,  644. 
not  pleadable  with  non  assumpsit,  or  tender,  &c.  655. 
proceedings  against,  cannot  be  stayed  after  verdict,  644.  {d.) 
disqualification  of,  to  serve  on  juries,  783. 
ALIEN  ACTS,  215,  id.  {c.) 

expired,  216. 
ALLOCATUR,  of  Master,  or  Prothonotaries ; 
arrest  not  allowed  on,  173. 

attorney  entitled  to  possession  of,  on  taxing  his  bill,  in  C.  P.  337. 
attachment  for  non-payment  of  costs  on,  480,  500. 
must  be  personally  served,  to  ground  attachment,  500,  990. 
original  must  be  shown,  on  serving  copy  of,  480. 
indorsement  of,  on  postea,  not  evidence  of  judgment,  902. 
ALLOCATUR  EXIGENT,  132. 

must  be  in  sheriff's  hands,  when  defendant  is  demanded,  id. 
ALLOWANCE, 

of  bail,  rule  for,  276. 

setting  aside,  235,  276,  7. 
of  writs  of  certiorari,  and  habeas  corpus,  404. 

p)one,  and  recordari,  &c.  415. 
writ  of  error,  1144. 

may  be  served  before  retm-n  of  inquiry,  and  final  judgment, 

1141. 
evidence  of,  1145.  (<?.) 
to  prisoners,  on  Lords'  act,  380,  81. 

insolvent  debtors'  act,  372,  3. 
AMBASSADORS, 
and  their  servants ; 

privileges  of,  191,  2. 
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AMBASSADORS,  continued. 
and  their  servants,  continued. 

not  re(|uired  to  cive  security  for  costs,  535. 
AMENDMENTS, 

at  common  law,  600,  7;  711,  12. 

■vvliilst  procoedinf^s  are  in  paper,  id. 

how  made,  097,  H. 

by  judges,  on  their  circuits,  697. 

judge  at  )iisi  pruis,  id. 
of  mesne  process,  130,  148,  155,  101. 
returns  to,  308,  9. 
appearance,  in  wrong  name,  242. 
bail-piece,  204,  5  ;  272. 
affidavit  of  caption  of  bail,  id. 

justification  of  bail,  267,  272. 
notice  of  justification,  205,  6,  7. 
service  of,  200,  274. 
jurats  of  affidavits,  264,  267,  495. 
bills,  427,  713. 
declarations,  440,  41 ;  697. 
in  title,  420,  7  ;  712,  715. 
venue,  002,  3,  4  ;  007,  8. 
nature  of  action,  098. 
before  plea,  707. 
after  plea,  697,  707. 

in  abatement,  of  misnomer,  697,  711. 

statute  of  additions,  &c.,  697. 
of  nul  ticl  record,  id. 
second  term,  698. 
issue,  707,  8 ;  713,  14. 
nonsuit,  or  verdict,  697,  709,  713,  14. 
in  actions  on  bail  bonds,  in  C.  P.  676. 
real,  699. 
of  ejectment,  1207. 
penal,  098,  711. 
by  adding  count,  in  K.  B.  098. 
C.  P.  id. 
allen-ino;  new  ri^ht  of  action,  id. 
without,  or  on  payment  of  costs,  &c.,  70/,  o. 
time  to  plead  after,  408,  9 ;  475,  708. 
rule  to  plead  after,  in  K.  B.  459,  475,  70S. 

C.  P.  id. 
demand  of  plea  unnecessary  after,  in  K.  B.  47»). 
pleading  de  novo,  in  C.  P.  708. 
notice  to  declaration  in  ejectment,  1208. 
rules  of  court,  500,  910. 
particulars  of  demand,  or  set-oflT,  598,  9. 

costs  on,  599. 
pleas,  replications,  &c.,  488,  708,  9. 
in  abatement,  not  alhnvcd,  038. 
replication  to  sham  plea,  without  costs,  710.  {k.) 
judgment  roll,  and  committitur,  365. 
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AIMENDMENTS,  continued. 
at  common  law,  contmued. 

by  witlidrawing  replication,  and  replying  de  novo,  709. 
after  demurrer,  or  joinder,  710. 
argument,  id. 

opinion  of  court  given,  710,  11 ;  710.  (<?.) 
judgment,  and  prisoner  charged  in  execution,  365. 
by  withdrawing  demurrer,  and  pleading  or  replying  de  novo, 

710. 
taking  judgment   of  assets, 
quando  acciderint,  711. 
adding  similiter,  924,  5. 
traverse,  925. 
by  statute,  696. 

when  proceedings  are  entered  on  record,  712,  13, 14 ;  737,  924,  5. 
statutes  of,  what,  712. 

extend  to  penal  actions,  713,  928. 
not  to  criminal  cases,  712. 
require  something  to  amend  by,  id.  713. 
of  process  in  inferior  courts,  id. 
after  nonsuit,  for  defect  in  bill  of  particulars,  599. 

variance,  in  undefended  cause,  697. 
in  prohibition,  id. 
after  verdict  for  plaintiff,  by  increasing  damages,  697. 
cause  had  been  made  a  remanet,  709. 
error  brought  in  K.  B.  714. 

Exchequer  Chamber,  id. 
House  of  Lords,  id. 
of  mistake  in  transcript,  id. 

proceedings  in  inferior  courts,  id.  715. 

costs  on,  715. 
fines,  699,  700,  701,  and  see  tit.  Fines. 

recoveries,  699,  701,  &c.,  and  see  tit.  Recovery.  » 

warrant  of  attorney  for  suffering,  not  allowed,  702,  3.  ''K 

original  writ,  109,  713. 

mesne  process,  130,  150,  154,  161,  448,  9;  712. 
when  not  allowed,  161,  712. 
returns  to,  308,  9. 
bill,  713. 

against  attorney,  322,  720. 
memorandum  of,  id. 
declaration,  and  pleadings.    Vide  ante,  p.  1280. 
writ  of  inquiry,  574. 
nisi  prius  roll,  713. 
order  of  nisi  prius,  820. 
jury  process,  926. 
postea,  713,  894,  901,  902.  {d.) 
verdict,  by  notes  of  arbitrator,  refused,  713,  (^.)  840. 

judge's  notes,  application  for,  to  whom  made,  id. 
special  verdict,  713,  897. 

case,  900. 
judgment,  713,  939,  942,  989. 
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AMENDMENTS,  (?on^/;n/rv7. 

of  execution,  713,  it'.ii),  10:10,  1028. 
returns  thereto,  1020,  21. 
rolls,  &c.,  732. 

not  allowed  in  C.  P.  when  it  would  deface  the  roll,  707,  8. 
docket,  or  list  of  committiturs,  304,  5. 
scire  facias,  1123. 

against  bail,  id. 
writs  of  error,  1161,  &c. 

not  allowed  on  appeals,]or  process  on  indictments,  &c.  11G2. 
certiorari,  1170. 
recognizance  of  bail  in  error,  1102. 
not  actually  made,  on  stat.  10  k  17  Car.  II.  c.  8,  p.  928. 
costs  on,  599,  707,  &c.,  and  see  tit.  Costs. 
AMERCEMENT, 

of  sheriff,  for  not  bringing  in  the  body,  390. 

disused,  id. 
deht  for,  3. 

avowry  or  cognizance  for,  645. 
pro  falsa  clamore,  807,  970. 
AMERCIAMENTS, 

roll  of  estreats  of,  in  K.  B.  728. 
AMICABLE  CONTEST, 

plea  of,  045. 
AMOVEAS  MANUS, 

judgment  of,  144,  1070,  1081. 
writ  of,  144,  1074,  1081. 
proceedings  on,  1081,  &c. 
ANCESTOR  AND  HEIR.     See  tit.  Heir. 
ANCIENT  DEMESNE,  415,  630,  31. 
ANNUITY, 

charged  on  land ; 

debt  lies  not  for  arrears  of,  4. 

payment  of,  may  be  pleaded  in  bar,  in  replevin,  664. 
action  of,  3,  4. 

not  within  statute  of  limitations,  15. 
process  in,  109. 
declaration  in,  433. 
damages  in,  879,  1107. 
judgment  in,  931,  1107. 

execution  in,  when  allowed  for  arrears  only,  997,  1107,  8. 
motion  to  set  aside,  490,  521,  &c. 

on  Stat.  17  Geo.  III.  c.  20,  p.  520,  &c. 

by  whom  made,  522. 

after  what  time,  527. 

when  court  will  order  deeds,  &c.  to  be  cancelled,  522,  547. 

on  Stat.  53  Geo.  III.  c.  141,  pp.  490,  522,  3,  4. 

cases  determined  on  that  statute,  524,  5. 

on  Stat.  3  Geo.  IV.  c.  92,  §  1,  490,  525,  0. 

§  2,  490,  520,  id.  [d.) 
7  Geo.  IV.  c.  75,  p.  520. 
in  what  cases  court  will  not  interfere,  527. 
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ANNUITY,  continued. 

motion  to  set  aside,  continued. 

objections  must  be  stated  in  rule,  nisi,  527. 
bond  ; 

action  on ; 

staying  proceedings  in,  542,  3,  4. 
pleadings  in,  688. 

within  Stat.  8  &  9  W.  III.  c.  11,  §  8,  pp.  584,  1108. 
motion  for  leave  to  take  out  execution  in,  1108. 
reference  to  master  to  compute,  in  covenant  for  arrears  of,  570,  71. 
scire  facias  for  subsequent  arrears,  1102,  1107,  8. 
when  necessary,  and  when  not,  1104,  1107. 
bail  in  error  not  required  on  award  of  execution  in,  1152. 
value  of,  when  proveable  under  commission  of  bankrupt,  and  when  not, 

206,  7,  8,  9. 
grantor  of,  when  entitled  to  copy  of  deed,  &c.  591. 
discharged  by  bankruptcy,  209. 

under  insolvent  act,  393. 
surety  for  payment  of.     See  tit.  Surety. 

defeazance  on  warrant  of  attorney,  how  stated  in  memorial  of,  546. 
ANNUITY  ACTS,  520,  522,  525,  6. 
ANNUITY  CREDITORS, 

debts  proveable  by,  under  commission  of  bankrupt,  206,  209. 
APOTHECARIES, 

when  exempted  from  ser\ang  on  juries,  784. 
APPEAL,  1162. 

to  sessions,  hearing  counsel  on,  508. 
re-hearing,  id.  898,  9. 
APPEARANCE, 
what,  238. 
in  person,  60,  92,  3. 
by  attorney,  92,  3. 

at  common  law,  id. 

of  corporations,  id. 
by  Stat.  Westyn.  2,  c.  10,  pp.  60,  92. 
who  may  or  may  not  appear,  92,  3,  109. 
without  warrant,  effect  of,  93,  529. 
for  an  infant,  241. 
hj  procJiein  ami,  99. 

guardian,  id. 
different  from  bail,  238. 
voluntary,  or  compulsive,  id. 
of  what  term,  and  when  complete,  459. 
common ; 

in  King's  Bench,  by  original ; 

with  whom,  when,  and  how  entered ; 

by  defendant,  on  summons,  attachment,  or  distringas,  107, 

110,  238,  9. 
capias,  240. 

prisoner's  discharge,  214, 15 ;  343,  368,  9. 
by  defendant's  attorney,  241. 
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APPEARA^'CE,  continued. 
common,  continued. 
in  Common  Pleas ; 

sufBcient,  on  gnmmong,  attadment,  or  dutrimgat^  kc  2S8. 
entered,  in  cases  when  special  bail  is  not  pcccaBary,  289. 
with  whom,  when,  and  how  entered ; 

h\  defendant,  on  summons,  atUchment,  or  duhringas,  106, 

110,  238,  9. 
capia*,  240. 
by  defendant's  attorney,  id,  241. 
day  of.  ordered  to  be  entered  in  filacer's  book,  317. 
by  plaintiff,  on  stat.  12  Geo.  I.  c.  29.  §  1,  pp.  241.  2,  3. 

43  Geo.  III.  c.  46,  §  2,  pp.  227.  8 ;  243. 
45  Geo.  m.  c.  124,  §  3,  pp.  119.  20,  21 :  243. 
51  Geo.  in.  c.  124,  5  2,  pp.  113.  14;  243. 
7  ic  S  Gex  TV.  c.  4.  §  130.  p.  243. 
c.    5,  §  71,  id. 
c.  71,  §  2,  id. 
§  5,  id. 
with  whom,  when,  and  how  entered,  in  K.  B.  241.  2,  3. 

C.  P.  id. 
aflBdarit  for,  may  be  sworn  before  attorney,  in  C.  P.  494. 
effect  of.  in  curing  irregularity  in  process,  kc.  161. 
to  attachment  of  privilege,  in  C.  P.  320.  21. 
bill  filed  against  attorney,  in  C.  P.  323. 
reverse  outlawry,  140. 
how  triable,  239. 
entry  of.  id. 

on  removal  hjporu  or  recordaru  &c.  416.  17. 
when  judgment  cannot  be  signed  for  want  of,  567. 
to  extents,  1076,  7. 
in  scire  facias.     See  tit.  Scire  Facia*, 
ejectment^  by  tenant,  1224.  1225.  ^^c. 

"  landlord,  1224,  5 :  1227,  &c. 
for  casual  elector,  by  on)jitiaI.  tmneoesMry.  1224. 
enterinsT,  for  tenant  or  landlord,  id,  1226,  7  ;  12o0. 
APrEARAXCE  DAY,  107.  " 
APPEARANCES, 

note  of.  243. 
APPOEN'TMEXT, 

by  master,  or  prothonotaries : 

to  compute  principal  and  interest,  on  bill  of  exchange ; 
copy  of,  need  not  be  served,  in  K.  B.  572. 
notice  must  be  given  of,  in  C.  P.  id. 
to  tax  costs,  on  rule  to  bring  money  into  court,  626. 
discontinue,  680. 
nominate  special  jury,  792,  3. 
attendance  on.  S6,  336. 
ARBITRAMENT, 

plea  of.  643.  4 :  644,  (b.)  646. 
ARBITRATION, 
what,  819,  20. 

£ 
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ARBITRATION,  continued. 
submission  to ; 

when  cause  is  depending,  819,  20. 

by  rule  of  court,  or  judge's  order,  819,  834,  836. 

order  of  nisi  prius,  819  ;  and  see  tit.  Order  of  Nisi  Prius. 
agreement,  when  it  cannot  be  made  a  rule  of  court,  821. 
when  no  cause  is  depending,  819. 
by  agreement  of  parties,  819,  20. 
in  writing,  id. 
by  parol,  id.  834,  840. 
on  Stat.  9  &  10  W.  III.  c.  15,  pp.  820,  21. 
intent  of  that  act,  821. 

what  submissions  are  within  it,  and  what  not,  id.  822. 
upon  inclosure  acts,  819,  20 ;   845. 
in  what  manner,  and  by  whom,  made,  93,  822. 
how  far  a  stay  of  proceedings,  529,  822. 
effect  of  agreement  to  refer,  822. 

when  and  how  determined,  or  revoked,  822,  3,  4 ;  838,  933. 
consequences  of  revoking,  824. 

arbitrators  not  proceeding  on,  839,  40. 
when  not  revoked  by  bankruptcy,  824. 
effect  of  filing  bill  in  equity,  id. 
preventing  arbitrator  from  making  award,  id.  325. 
swearing  witnesses,  appointment,  &c.  825. 
choosing  umpire,  id.  826. 
enlarging  time  for  making  award,  485,  826,  7. 

motion  and  rule  for,  when  and  how  made,  in  K.  B.  827. 

C.  P.  id. 
privilege  from  arrest,  during  attendance  on,  196. 
award,  827  ;  and  see  tit.  Award. 

in  form  of  opinion,  sufficient,  828.  (z.) 

by  whom  made,  on  reference  to  several,  827. 

when  complete,  id. 

alteration  of,  id.  828. 

not  vitiated,  by  improper  persons  joining  in  it,  828. 

stamp  duty  on,  id. 

general  requisites  of,  id. 

must  be  certain,  mutual,  and  final,  id. 

when  sufficiently  certain,  id.  829. 

final,  and  when  not,  829. 
to  pay  money  to  stranger,  for  one  of  the  parties,  828. 
good  in  part,  and  bad  in  part,  829,  30. 

in  ejectment.,  though  it  do  not  find  in  terms  a  cause  of  action,  832. 
costs  on,  830,  &c.  959. 

of  arbitrators,  833. 
not  tantamount  to  judge's  certificate,  on  stat.  22  &  23  Car.  II.  c.  9, 

pp.  965,  6. 
sum  found  by,  considered  as  recovered,  within  43  Geo.  III.  c.  46,  §  3, 

pp.  983,  4. 
enforcing ; 

by  action,  833,  4. 

when  award  is,  or  is  not  made  within  limited  time,  834. 
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ARBITRATION,  continued. 
award,  enforcing,  continued. 
by  action,  continued. 

when  award  is,  for  greater  Bum  than  verdict,  839,  997. 
venue  cannot  be  changed  in,  ()U4. 
evidence  in,  of  judge's  order  of  reference,  834. 
by  attachment,  479,  884,  &c. 

in  what  cases  granted,  and  what  not,  835,  &c. 

for  non-payment  of  costs,  pursuunt  to  award,  480. 

costs  of  refcriiicc,  88/j. 
after  foreign  attachment,  in  London^  83G. 
against  peers,  &.c.  47it,  835. 
bankrupts,  210,  835. 
femes  covert,  835. 

executors  and  administrators,  id.  836. 
assignees  of  bankrupt,  836. 
on  copy  of  award,  834. 

against  party  residing  out  of  jurisdiction  of  court,  id.  835. 
making  submission  a  rule  of  court,  486,  4'JO,  826,  7  ;  H36, 

839,  40. 
motion  and  rule  for,  in  K.  B.  486,  836. 

C.  P.  486. 
affidavit  for,  836. 
personal  service  of  award  ; 
when  necessary,  837,  8. 

not  to  be  inferred,  837. 
when  not  necessary,  837. 
demand  of  money,  &c.  836,  7. 
by  whom,  and  how  made,  id. 
service  of  copy  of  rule,  &c.  id. 

motion  and  rule  for,  when  and  how  made,  478,  9 ;  480,  81 ; 

837,  8. 
affidavit  in  support  of,  837. 

must  state  time  of  executing  award,  in  C.  I',  id. 
when  time  for  making  award  has  been  enlarged,  id. 
how  entitled,  838. 
quaker's  affirmation,  sufficient  ground  for,  838. 
rule  nisi  for,  must  be  personally  served,  id. 
what  may  be  shown  for  cause  against  and  why,  845. 

illegality  of  award,  id. 
prisoner  in  custody  on,  compellable  to  deliver  up  effert!*,  on 

Lord's  act,  385. 
retaking  defendant,  on  alias,  1030. 
by  signing  judgment,  and  taking  out  execution,  833,  838,  9  ;  904, 

997. 
when  greater  sum  is  awarded,  than  amount  of  verdict,  839. 
money  awarded  on  submission  without  deed,  may  be  recovered  <m  nistmul 

computiuscnt,  834. 

evidence  in  action  on,  id.  835. 

validity  of,  cannot  be  disputed,  in  action  thereon,  842. 
Betting  aside,  821,  824,  840,  &c. 
at  common  law,  840. 
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ARBITRATION,  continued. 
setting  aside,  continued. 
in  equity,  841. 

on  Stat.  9  &  10  W.  III.  c.  15,  §  2,  pp.  840,  41. 
cases  not  within  the  statute,  id. 
time  allowed  for,  839,  840. 
grounds  of,  841,  2. 
generally,  id. 
on  the  merits,  &c.  842,  3. 
for  misconduct  of  arbitrator,  844,  5. 
in  particular  cases,  842. 
for  improper  stamp,  844. 
on  inclosure  act,  id. 
mode  of,  id.  845. 

motion  and  rule  for,  by  whom,  when,  and  how  made,  489,  498,  844,  5. 
affidavit  on,  844. 
how  entitled,  id. 
discharging  rule,  with  costs,  845. 

.  application  cannot  be  made  on  last  day  of  term,  498,  (Ji.)  845. 
time  allowed  for,  845. 

when  and  how  to  object  to  illegality  of,  id.  846. 
objections  to,  must  be  stated  in  rule  nisi,  in  K.  B.  844,  5. 

Exchequer,  845. 
pleadings  on,  646,  688,  841. 

bail  in  error  not  required,  in  debt  on  bond  for  performance  of,  1150. 
costs  on,  830,  &c. 

when  submission  is  silent  respecting  them,  830,  31. 
when  they  are  to  abide  the  event  of  award,  830,  31,  2;  959. 
in  discretion  of  arbitrator,  830,  832,  3. 
cause  goes  off  on  ineffectual  arbitration,  833. 
rule  to  set  aside  award  is  discharged,  845. 
award  was  for  less  than  fifteen  pounds,  984. 
taxing,  832. 
ARBITRATION  BOND, 

need  not  be  stamped  as  an  agreement,  821,  2. 
ARBITRATOR, 

amendment  of  verdict  by  notes  of,  not  allowed,  713,  (i.)  840. 
not  bound  to  consider  matters  of  an  equitable  nature,  829. 
charges  of,  833. 
ARGUMENT, 

moving  for,  in  K.  B.  508. 

C.  P.  id. 
of  causes,  in  C.  P.  504,  5 ;  738,  9. 
demurrers.    See  tit.  Demurrers. 
writs  of  error,  1177. 
ARMY, 
officers  of; 

half  pay  of,  not  assignable,  381. 

on  full  pay,  exempted  from  serving  on  juries,  784. 

actions  against; 

limitation  of,  20. 
notice  of,  30,  31. 
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ARMY,  continued. 
officers  of,  continued. 

actions  against,  continued. 
where  laid,  431. 

bringing  money  into  court  in,  621. 
pleading  tender  of  amends  in,  646,  (a.) 
costs  in,  988. 
ARRAY,  challenging.     See  tit.  Jury. 
ARREST, 

at  common  law,  128. 

by  statute,  id. 

previous  to,  and  on  stat.  12  Geo.  I.  c.  29,  p.  104. 

by  Btat.  51  Geo.  III.  c.  124,  §  1,  p.  165. 

7  &  8  Geo.  IV.  c.  71,  §  1.  id. 
cases  provided  for  by  the  above  statutes,  166,  7. 
changes  it  has  undergone,  165. 
when  allowed ; 

in  general,  171. 

upon  proper  affidavit,  id.  172. 

by  rule  of  court,  or  judge's  order ; 

on  affidavit  made  abroad,  166,  181,  2. 
in  Scotland f  or  Ireland,  id. 
in  actions  for  general  damages,  166,  172. 
money  won  at  play,  172,  [k.) 
in  assumpsit,  or  covenant,  for  payment  of  money,  171,  2. 
debt,  on  remedial  statute,  172,  3. 
statute  authorizing,  id. 
bond  for  payment  of  money,  173,  4. 

performance  of  promise  of  marriage,  174. 
award,  178. 
on  guarantee,  173. 
for  stipulated  damages,  id.  174,  185. 
in  detinue,  171,  2. 
trover,  id.  186,  7. 
when  not ; 
in  general,  145,  167,  172,  353. 

assumpsit  or  covenant,  to  indemnify,  &c.,  172. 
for  goods  bargained  and  sold,  173. 
on  prothonotary's  allocatur,  id. 

policy  of  assurance,  without  adjustment,  kc,  id. 
dehtf  on  penal  statute,  172,  3. 

recognizance  of  bail,  173,  1099. 
bail,  or  replevin  bond,  173. 
for  penalty,  173,  4. 
in  case  or  trespass,  172. 
when  allowed  or  not,  after  former  arrest,  174,  &c. 
pending  error,  174. 
after  non  pros,  175. 
discontinuance,  id. 
nonsuit,  id. 

judgment  of  cassetur  billa,  on  plea  in  abatement,  id. 
bankruptcy  of  plaintiff,  id.  176. 
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ARREST,  continued. 

wlien  allowed  or  not,  continued. 

after  supersedeas,  176,  367. 

in  inferior  court,  176. 
compromise  of  former  action,  id. 
arrest  abroad,  176,  7. 
foreign  attachment,  177. 
detainer  in  inferior  court,  id. 
in  debt  on  judgment,  173,  177,  &c.,  367,  1019,  20. 
second  action,  by  assignees  of  bankrupt,  175,  6. 
for  costs,  on  nonsuit,  178. 

where  cause  of  action  was  originally  under  20?.  id. 
by  attorney  for  fees,  after  delivery  of  unsigned  bill,  334. 
for  what  sum ; 

generally,  164,  &c.,  171,  178,  239. 
in  Wales,  171. 

counties  palatine,  id. 

debt  on  bond,  for  payment  of  money,  173. 

performance  of  covenants,  &c.,  id.  174. 
where  there  have  been  mutual  dealings,  174. 
on  common  process,  allowed  for  any  sum  not  exceeding  40Z.  149,  50 ; 

153,  294. 
for  more  than  sum  due,  consequence  of,  489. 
affidavit  in  support  of.     See  tit.  Affidavits. 
privileges  from,  when  allowed,  and  when  not ; 
of  king,  and  queen  regent,  190. 
servants  of  king's  household,  id. 

gentlemen  of  king's  privy  chamber,  id.  J 

fort  major  of  tower  of  London^  id.  " 

warden  of  tower,  id. 
yeomen  of  king's  guard,  410. 
king's  debtor,  &c.,  190,  91. 

ambassadors,  and  their  domestic  servants,  191,  2. 
peers  and  peeresses,  and  their  servants,  192. 
members  of  the  House  of  Commons,  192,  3. 

convocation,  and  their  servants,  193. 
corporations  aggregate,  id. 
hundredors,  id. 

attorneys  and  officers  of  the  court,  80,  &c.  193,  195,  6. 
barristers,  193. 

executors  and  administrators,  id.  194. 
heirs  and  devisees,  id. 
married  women,  194,  5. 
parties  to  the  suit,  and  their  attorneys  and  witnesses,  195,  &c.  219, 

773,  4. 
persons  attending  arbitrators,  196,  7,  8. 

commissioners  of  bankrupt,  197,  8. 
insolvent  debtors'  court,  195,  6  ;  389. 
execution  of  inquiry,  196,  7,  8. 
witnesses,  attending  courts  martial,  198. 
seamen,  id.  199,  200. 
marines,  id. 
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ARREST,  continued. 

privileges  from,  when  allowed,  and  when  not,  continued. 
of  soldiers,  199,  200. 

bankrupts,  200,  &c.,  and  see  tit.  Bankrupts. 

on  subsequent  promises,  211. 
insolvent  debtors,  and  fugitives,  212,  &c.,  and  see  tit.  Insolvent 

Debtors. 
under  occasional  acts,  84,  212,  13 ;  212,  (it.)  388. 
prisoners  discharged  on  etat.  48  Geo.  III.  c.  1*28,  pj),  38G,  7. 

53  Geo.  III.  c.  102,  §  29,  pp.  388,  9. 
1  Geo.  IV.  c.  119,  id. 
3  Geo.  IV.  c.  123,  p.  388. 
5  Geo.  IV.  c.  61,  id. 
7  Geo.  IV.  c.  57,  pp.  213, 14 ;  389,  &c. 
aliens,  215,  16. 
insane  persons,  216. 
sheriff  not  in  general  bound  to  take  notice  of,  192,  3;  196,  215, 

219.  (m.) 
under-sheriff  not  allowed  to  discharge  persons  arrested,  when  attend- 
ing execution  of  inijuiry,  198. 
local,  190,  219, 
temporary,  id. 

how  taken  advantage  of,  197,  8 ;  216,  219,  (w.) 
by  whom  made,  216. 
under  what  authority,  id- 

within  a  liberty,  id. 
when,  218. 

on  Sunday^  id. 

absolutely  void,  id.  (J.) 
where,  218,  19. 

of  clergymen,  219. 
in  what  manner,  id. 

fees  for,  justices  at  sessions  not  authorized  to  fix,  233. 
wrongful,  will  not  justify  subsequent  detainer  by  plaintiff,  219,  20. 
aliter^  by  a  third  person,  220. 
malicious  remedy  for,  174,  1133,  (c.) 
consequences  of,  221,  341. 
upon  exigi  facias,  134. 

capias  utlagatum,  135,  6. 
by  virtue  of  escape  warrant,  218,  233,  4,  5. 
proceedings  on,  under  stat.  43  Geo.  III.  c.  46,  §.  2,  pp.  227,  8. 
for  more  than  sura  due,  consequence  of,  174,  982,  3. 
on  judgment,  without  process  of  execution,  1025. 

extent,  1049,  50. 
indictment  for  preventing,  237,  [a.) 
ARREST  OF  JUDGMENT, 

ground  and  mode  of  taking  advantage  of,  918,  19. 
motion  in,  when  and  how  made,  in  K.  B.  4H9,  904,  928. 

C.  P.  499,  904,  928. 

after  verdict,  928. 
on  inquisition,  id.  929. 
Exchequer,  918,  929. 
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ARREST  OF  JUDGMENT,  continued. 
motion  in,  continued. 

not  allowed,  after  judgment  on  demurrer,  740,  918. 

trial  of  issue  directed  by  Court  of  Chancery,  918. 
for  anything  that  is  aided  or  amendable,  id.  919. 

might  have  been  pleaded  in  abatement, 

918. 
in  audita  querela^  id. 

for  misjoinder  of  counts,  cured  by  verdict,  id.  919. 
apparent  error,  in  copy  of  declaration,  918. 
what  might  have  been  pleaded  in  abatement,  id. 
after  judgment  by  default,  740,  918,  927. 
on  extents,  1081. 
rule  for,  in  C.  P,  928,  9. 

making  absolute,  id. 
discharging,  929. 
proceedings  on,  id. 
in  action  for  words,  922. 
costs  on,  985. 

limitations  of  actions  after,  15. 
ARTICLES  OF  CLERKSHIP.     See  tit.  Attorneys. 
ASPORTAVIT,  Costs  on,  963,  4. 
ASSAULT  AND  BATTERY, 
actions  for,  5. 
limitation  of,  15. 
declaration  in,  442. 
venue  may  be  changed  in,  604. 
damages  in,  888. 

costs  in,  945,  952,  3 ;  963,  969,  70. 
in  inferior  courts,  967. 
ASSETS,  644,  937,  8. 

in  future.     See  tits.  Executors  and  Administrators,  and  Heir. 
ASSIGNEE,  of  chose  in  action ; 

actions  by,  6,  7. 
debt; 

affidavit  by,  182. 
ASSIGNEES  OF  BANKRUPTS.     See  tits.  Bankrupt. 
INSOLVENT  DEBTORS, 

actions  by,  7 ;  and  see  tit.  Insolvent  Debtors. 
ASSIGNMENT, 

on  insolvent  debtor's  act.     See  tit.  Insolvent  Debtors. 
of  debts  to  king,  1067. 
history  of,  id. 
extent  on,  id. 
errors.     See  tit.  Error. 

term  or  reversion,  how  stated  in  pleading,  442.  (6.) 
fraudulent,  will  not  defeat  execution,  1004,  5. 
ASSIZE, 

commission  of,  41. 
damages  in,  870. 
ASSUMPSIT, 

actions  of,  2,  3,  9,  10,  58,  104. 
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ASSUMPSIT,  continued. 
actions  of,  continued. 

upon  promises  to  pay  money,  2,  3. 
repay  money,  3. 
do  or  forbear  some  other  act,  id. 
common,  2. 
special,  3. 
express,  2,  3. 
implied,  id.  839,  997. 
for  balance  of  running  accounts,  between  merchants,  &c.  2. 
by  attorney,  for  recovery  of  bill  of  costs,  325. 
lies  not  by  landlord  against  sheriflF,  for  rent  on  execution,  lOlG. 
limitation  of,  15,  &c. 
arrest  in,  171,  2. 
declaration  in,  433,  &c. 

variance  between,  and  evidence,  434,  5.  (/.) 
staying  proceedings  in,  on  payment  of  debts  and  costs,  540,  41. 
particulars  of  demand  in,  590,  7,  8. 
bringing  money  into  court  in,  619. 
pleas  in.     See  tit.  Pleas  and  Pleading. 
judgment  in,  931. 
damages  in ; 

how  ascertained,  570,  &c.  870,  &c. 

on  contracts  to  pay  money.     See  tit.    Damages. 

do  or  forbear  some  other  act.     Same  title* 
when  some  defendants  are  acquitted,  894,  5. 
costs  in,  945,  954,  963,  980. 
interest  on  affirmance  of  judgment  in,  1182,  3. 
execution  in,  931,  993. 
contribution  after  recovery  in,  896,  id.  (5.) 
ASSURANCE.     See  tit.  Policy  of  Insurance. 
ATTACHMENT, 
of  goods ; 

in  trespass,  146. 

by  original,  110,  and  see  tit.    Process. 

on  justices,  in  county  palatine,  not  within  stat.  7  &  8  Goo.  IV,  c. 

17,  p.  115. 
of  the  person ; 

against  inferior  judges  and  officers,  478,  9. 

parties  to  the  suit,  478. 
on  subpoena,  in  Exchequer,  156. 

with  clause  of  proclamation,  id.  157. 
for  non-payment  of  costs,  on  master's  or  prothonotary's  alloca- 
tur; 
when  it  lies,  478,  480,  503,  626,  7. 
when  not,  626,  7 ;  680,  1235. 
absolute  in  the  first  instance,  480. 
may  be  moved  from  the  last  day  of  term,  497,  8 ; 
^  991. 

Qu.  if  bailable?  222,  ((f.) 

prisoners  in  custody  on,  compellable  to  deliver  up 

eflfecta,  385. 
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ATTACHMENT,  continued. 
of  the  person,  continued. 

for  non-payment  of  money,  478,  9  ;  80,  81. 

in  nature  of  mesne  process,  222,  ((^.)481. 
and  costs,  478,  9,  80. 
showing  cause  against,  480. 
composition  money,  in  penal  action,  557. 
costs,  on  staying  proceedings,  540. 

bringing  money  into  court,  in  C 
P.  926,  7. 
in  ejectment,  489,  90 ;  1242. 
of  privilege,  for  attorneys.     See  tit.  Attorneys. 
against  attorneys,  478. 

for  practising  without  being  admitted,  refused,  61. 
not  performing  undertakings,  86,  227,  241,  478. 
delivering  up  deeds,  and  writings,  &c.  86,  478. 
paying  costs,  &c.  id. 

balance  due  on  taxing  bill,  333. 
practising  in  another's  name,  without  his  consent,  74. 
general  misbehaviour,  88,  9;  478. 
proceedings  on,  481,  2. 
against  officers  of  the  court,  58,  9. 

for  extortion,  or  neglect  of  duty,  id.  478,  9. 
against  sheriffs,  &c.  479. 

for  not  returning  writ,  127,  308,  9;  314,  479,  80;  498. 

may  be  moved  for  the  last  day  of  term,  in  K.  B.  308. 
bringing  in  body,  311,  314,  15 ;  479,  80;  498. 
origin  of,  309. 

when  it  lies,  and  when  not,  235,  282,  311,  12,  13,  14. 
different  writs  of,  in  joint  action,  311. 
against  surviving  sheriff,  314. 
late  sheriff,  312,  13. 
in  counties  palatine,  312. 
when  moved  for,  in  K.  B.  311. 

C.  P.  257,  311,  12;  498. 
Exchequer,  311,  12. 
on  last  day  of  term,  312,  314,  480,  497. 
must  be  moved  for  in  a  reasonable  time,  315. 
gross  laches  in  plaintiff  necessary  to  excuse  them,  316. 
how  directed,  and  returnable,  314. 
affidavit  for,  in  C.  P.  311.  (/.) 
proceedings  on,  how  entitled,  314,  480,  81 ;  493. 
costs  on,  in  action  against  acceptor  of  bill,  315. 
when  a  bar  to  assignment  of  bail  bond,  and  when  not,  297. 
for  granting  or  obtaining  replevin,  improperly,  528,  (/. ) 
setting  aside,  for  irregularity,  256,  7 ;  316,  17. 
when  regular,  235,  316,  17. 
affidavit  for,  316,  17. 
in  what  cases  it  shall  stand  as  a  security,  id. 
against  under-sheriff,  on  death  of  sheriff,  during  his  office,  313,  14. 
gaolers,  &c.,  on  Lords'  act,  232,  479. 
jurymen,  479. 
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ATTACHMENT,  continned. 

against  witnesses,  for  disobedience  to  suhj-xrtia  ; 

in  K.  B.  479,  807,  8. 
C.  P.  id. 
peer,  or  members  of  the  House  of  Commons ; 
when  it  lies,  479,  807. 
when  not,  192,  479,  835. 
other  persons ; 

for  contempt,  in  face  of  court,  479. 

by  bail,  id. 
for  a  rescue,  23(5,  7  ;  479. 

how  returnable,  237,  314. 
speaking  contemptuous  words  of  the  court,  or  ita 
process,  &c.  109,  70  ;  479. 
disobedience  of  process,  151,  2  ;  404,  415,  479. 
using  undue  means  to  execute  same,  479. 
not  performing  award.     See  tit.  Arbitration. 
resisting  execution  of  habere  facias  possessionem ,  489, 

1247,8, 
not  granted,  for  acting  as  attorney,  without  being 

admitted,  61. 
motions  and  affidavits  for,  478,  480;  81,  500. 

how  entitled,  314,  480,  81 ;  493. 
rule  for,  in  K.  B.  478,  480. 
C.  P.  id. 
Exchequer,  id. 
when  absolute  in  first  instance,  and  when  not,  480. 
how  entitled,  314,  480,  81 ;  493. 
must  be  personally  served,  500. 
opening,  in  C.  P.  506. 
writ  of,  and  proceedings  thereon,  314,  481,  2. 
when  it  may,  or  cannot  be  executed  on  a  Sunday,  218,  481, 

499. 
for  contempt,  not  in  general  bailable,  222,  3  ;  481. 
form  of  interrogatories  on,  in  C.  P.  481,  (o.) 
out  of  Chancery,  bail  on.     See  tit.  Bail. 
prisoner  in  custody  on,  how  charged,  345. 

when  entitled  to  benefit  of  Lords'  act, 

375. 
not  within  stat.  48  Geo.  HI.  c.  128, 

p.  387. 
liable  to  give  security  for  costa, 

1233. 
alias^  for  retaking  defendant,  1030. 

penalties  of  recognizances  of  bail  to,  not  applicable  to  payment 

of  debt  and  cost«,  1043. 
ATTAINDER, 

of  treason  or  felony,  effect  of,  644,  (c.) 

plea  of,  in  abatement,  634. 

bar,  id.  644,  id.  {e.) 
disqualification  of  jurors  by,  783. 
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ATTAINT,  896,  7. 
writ  of,  905. 

when  it  lay,  574. 

abolished,  by  stat.  6  Geo.  IV.  c.  50,  §  60,  pp.  574,  (f.)  896,  7,  (o.) 

905. 
ATTORNEY  GENERAL, 
pre-audience  of,  42. 
actions  or  prosecutions  by,  519,  20. 
noli  prosequihy,  on  information  for  penalties,  519,  (a.) 
ATTORNEYS,  ^ 

what,  60. 

for  what  purposes  appointed,  id. 

formerly  members  of  inns  of  court,  or  Chancery,  id.  61. 
admission  of; 

previous  qualifications : 

articles  of  clerkship,  60,  &c. 

affidavit  of  execution  of,  64,  5 ;  70. 

proper  officers  for  filing,  in  Chancery,  &c.  64,  (/.) 
when  clerk  has  taken  degree  at  university,  63,  4. 
stamp  duty  on,  65,  68. 
restrictions,  66,  7. 
enrolment  of,  65,  6. 
filing,  in  C.  P.  70. 
service ; 

in  general,  what  is  sufficient,  and  what  not,  66,  7. 
to  agent,  68,  9. 

practising  barrister,  or  special  pleader,  69. 
in  case  of  death,  &c.  67,  8. 
notice  of  application  to  be  admitted,  69,  70. 

re-admitted,  78,  9 ;  89,  90. 
affidavit  of  service,  70. 

payment  of  duty,  id. 
examination,  60,  71. 

oath,  or  affirmation,  70,  71. 
under  special  circumstances,  in  C.  P.  61,  (c.) 
enrolment  of,  71. 
roll  of,  in  K.  B.  id. 

entry  of  name  and  place  of  abodcf,  id.  72. 
may  be  admitted  in  difi"erent  courts,  61,  2  ;  72,  3. 

practise  in  names  of  other  attorneys,  73. 
penalty  for  practising,  without  being  admitted,  61,  2. 
not  to  suffer  unqualified  persons  to  use  their  names,  73,  4. 

act  as  agents  for  unqualified  persons,  id. 
proceedings  against,  on  stat.  22  Geo.  II.  c.  46,  §  11,  pp.  74,  5. 
in  great  sessions,  and  counties  palatine,  61,  2,  and  see  tits.  G-reat  Ses- 
sions, and  County  Palatine. 
annual  certificate  of,  75,  &c. 

when  to  be  taken  out,  75,  6. 
duties  payable  on,  76. 
entering,  id.  77. 

penalties  for  practising  without,  77,  8. 
actions  for,  id. 
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ATTORNEYS,  continued. 

annual  certificate  of,  continued. 

actions  for,  continued. 
evidence  in,  103. 
consequences  of  not  taking  out,  78,  9. 
want  of,  no  objection  to  clerks  being  admitted,  65. 
bail,  77. 
no  ground  for  cancelling  bail  bond,  id. 

setting  aside  proceedings,  id. 
re-admission  of; 

on  Stat.  37  Geo.  III.  c.  90,  §  31. 
■when  necessary,  78. 

term's  notice,  when  required  for,  and  when  not,  id.  79. 
what  notice  is  deemed  sufficient,  79. 
payment  of  fine,  and  arrears  of  duty  on,  id. 
rule  and  affidavit  for,  80. 

form  of,  79,  (g.)  80,  {c.) 
on  last  day  of  term,  id. 
after  being  struck  ofi"  the  roll,  89. 
suing  defendant  by  bill  as  an  attorney,  who  is  not  so,  irregular,  81. 
privileges  of; 

in  King's  Bench  and  Common  Pleas : 

to  sue  by  attachment  of  privilege,  37,  8 ;  80,  81,  2,  3. 

be  sued  by  bill,  id. 
when  sued  by  bill,  jointly  with  persons  having  privilege  of  par- 
liament, 84, 
not  in  general  obliged  to  sue,  or  liable  to  be  sued  in  courts  of 

conscience,  900. 
not  to  be  arrested,  80, 81,  2,  3 ;  193,  195,  6, 
remedy  on  arrest,  81. 
not  to  pay  for  copies  of  pleadings,  726. 

issue  money,  id. 
with  regard  to  venue,  80,  82,  602,  3  ;  006,  7. 
trials  at  bar,  80,  748,  9. 
offices,  82. 
confined  to  practising  attorneys,  id. 
when  of  different  courts,  id.  83. 
waiver  of,  83. 

how  taken  advantage  of,  81. 
in  Exchequer,  38,  9 ;  81,  2,  3. 
exempted  from  serving  on  juries,  784. 
disabilities  and  restrictions  of; 

cannot  justify  as  bail,  84,  247,  267,  273. 

be  lessees  in  ejectment,  &c.  84,  1201. 
justices  of  peace,  84  ;  but  sec  id.  (//.) 
commissioners  of  land  tax,  84. 
incapable  of  prosecuting  actions,  when  in  prison,  84,  5. 
warrant  of.     See  tit.  Warrant  of  Attorney/. 

memorandum  of,  96. 
and  agents,  relation  of,  considered,  id.  97  ;  and  see  tit.  A<j>nt. 
appearance  by,  60,  92,  3. 
without  warrant,  93,  529. 
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ATTORNEYS,  continued. 
appearance  by,  continued. 

to  reverse  outlawry,  140. 
having  once  appeared,  not  permitted  to  withdraw  themselves,  86. 
bound  to  proceed,  though  client  do  not  bring  them  money,  id. 
not  proceeding,  cannot  bring  action  for  bill,  id. 

defendant  having  appeared  by  one  attorney,  cannot  apply  to  court  by 

another,  without  changing  former  attorney,  93. 
cannot  be  changed  without  leave,  94,  5  ;  339,  1090,  1141. 
exception  to  this  rule,  94,  5. 
mode  of  changing,  id. 

proceedings  previous  and  subsequent  thereto,  id. 
dying,  95, 
undertaking  to  appear ; 

generally  does  not  oblige  them  to  put  in  special  bail,  241. 
to  reverse  outlawry,  136. 
in  bailable  actions,  224,  227. 
on  common  process,  241. 
bound  by  undertaking  to  pay  costs,  though  client  die,  540. 
affidavits  sworn  before,  494. 
service  of  declaration  in  ejectment  on,  1212. 

when  necessary  to  be  present,  on  execution  of  warrant  of  attorney, 

548,  &c. 
duties  of; 

in  general,  85,  6,  7. 
to  appear  in  court,  86. 
attend  on  motions,  &c.  id. 

at  judge's  chambers,  509,  10. 
not  to  prosecute  action,  for  sum  in  gross,  325. 
when  compellable  to  deliver  up  deeds,  &c.  87. 
when  not,  id. 

summary  jurisdiction  over,  id.  88. 
jury  of,  88. 

matters  inquirable  by,  id. 
misbehaviour  of,  and  its  consequences ; 
action  for  damages,  85,  941. 
limitation  of,  21. 
payment  of  costs,  85,  6 ;  707. 
attachment,  88,  9  ;  333,  478. 
striking  off  the  roll,  67,  84,  5  ;  89. 
of  inferior  courts,  answerable  for  misconduct,  in  C.  P.  89. 
embezzling  client's  money,  excepted  out  of  insolvent  debtors'  acts,  84. 
fined,  for  fictitious  statement  in  special  case,  899. 
striking  off  the  roll,  at  their  own  instance,  89. 

affidavit  required  on,  id. 
proceedings  in  actions  by,  319,  &c. 
in  King's  Bench ; 

attachment  of  privilege,  27,  37,  75,  80,  82,  3;  91,  319,  20. 
jurisdiction  of  court  by,  37. 
in  nature  of  latitat,  319. 
entry  of,  on  roll,  id.  (d.) 
not  a  continuance  of  bill  of  Middlesex,  319. 
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ATTORNEYS,  continued. 

proceedings  in  actions  by,  continued. 

in  King's  Bench,  uttacliiiiont  of  privilege,  continued. 
bow  sued  out,  819. 

indorsement  of  attorney's  name  on,  id.  320. 
arrest  on,  320,  21. 
time  for  declaring,  321. 
pleading,  id. 
in  Common  Pleas ; 

attachment  of  privilege,  27,  38,  80,  91,  320. 
jurisdiction  of  court  by,  38. 

good  commencement  of  action,  though  informal,  27. 
in  nature  of  original,  320. 
teste  and  return  of,  id. 
amendment  of,  id. 

how  replied  to  statute  of  limitations,  id. 
must  be  signed  by  clerk  of  warrants,  id. 
prcecipe  for,  id. 
how  sued  out,  id. 
common  appearance  to ; 
prcecipe  for,  321. 
with  whom  entered,  47,  321. 
special  bail  on  ; 

how  put  in  and  justified,  320,  21. 
recognizance  of,  47. 

ca.  sa.  in  action  by,  how  returnable,  1027.  (n.) 
in  Exchequer  ; 

venire  facias,  of  privilege,  81,  92. 
capias  of  privilege,  id. 

holding  to  bail  on,  81. 
beginning  of  declaration,  321. 
proceedings  in  actions  against ; 
in  King's  Bench; 

bill,  27,  37,  75,  91,  145,  321,  2. 
what,  321,  2. 
its  commencement,  432,  3. 

conclusion,  321,  446. 
when  and  how  filed,  321. 

to  vacation,  id.  463. 
considered  as  commencement  of  suit,  321. 
amendment  of,  322. 
copy  of,  id. 

how  written,  id. 

when  delivered,  id.  323,  419,  20. 
to  whom,  322. 
sticking  up  in  the  office,  id. 
time  for  pleading  to,  id. 
staying,  81. 

in  action  for  debt  under /re  pounds,  900,  (g.) 
in  Common  Pleas  ; 

bill,  27,  8;  323,  4. 

may  be  filed  in  vacation,  27,  323. 
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ATTORNEYS,  continued. 

proceedings  in  actions  against,  continued. 
in  Common  Pleas:  bill,  continued. 

formerly  entered  on  record  in  the  first  instance,  323. 
calling  defendant  on,  id. 
filing,  id. 

notice  of,  id. 
taking  ofi"  the  file,  484. 
rule  to  appear  to,  323,  483. 
appearance  to,  323. 

judgment  of  forejudger,  for  non-appearance,  324, 
striking  off  the  roll,  id. 

may  afterwards  be  proceeded  against  as  common  per- 
sons, id. 
restoring,  id. 
in  Exchequer ; 
bill,  81,  92. 

beginning  of,  325. 
plea  of  privilege  by,  71,  635,  640. 
fees  of,  88,  [c.) 

arrest  for,  after  delivery  of  unsigned  bill,  334. 
bill  of  costs  of; 

in  what  cases  necessary  to  be  signed  and  delivered,  and  in  what  not, 

28,  325,  &c. 
manner  of  making  out,  327. 
abbreviations  in,  id. 

when,  where,  to  whom,  and  how  delivered,  333,  &c. 
how  far  conclusive  against  further  charges,  334. 
mistake  in,  id. 

arrest  on,  after  delivery  of  unsigned,  id. 
when  taxable,  at  common  law,  327,  329,  30;  1082. 
statutes  relating  to  taxation  of,  325,  &c. 
in  what  cases  taxable,  and  in  what  not,  325,  6 ;  328,  &c. 

when  due  from  one  attorney  to  another,  327. 

for  conveyancing,  &c.,  328. 

for  business  done  at  Quarter  Sessions,  329. 

in  insolvent  debtor's  court,  id. 
court  of  Great  Sessions,  id. 
in  House  of  Lords,  id.  330. 
Commons,  330. 
Chancery,  id. 
under  commission  of  bankrupt,  id.  331. 
on  extent,  329,  1082,  3. 
within  what  time  it  may  be  taxed,  332,  3. 
after  it  is  settled  and  paid,  333. 

action  brought,  and  before  trial,  id. 
verdict,  id. 
cannot  be  taxed  at  trial,  332,  id.  335. 

after  judgment  by  default,  and  writ  of  inquiry  exe- 
cuted, 332. 
when,  to  whom,  and  how  delivered,  334. 
evidence  in  action  on,  id.  335. 
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ATTORNEYS,  continued. 
bill  of  costs  of,  continued. 

delivery  of,  how  compelled,  in  K.  B.  335. 

C.  P.  i<l. 
summons  and  order  for  taxation  of,  in  K.  P>.  i-l. 

C.  V.  i<l. 
rule  for  attachment  for  non-delivery  of,  in  Exchequer,  id.  336. 
taxing,  id. 

costs  of,  327,  336,  7. 

interest  when  not  allowed  on,  for  money  overpaid,  337. 
undertaking  to  pay,  335. 
remedies  for  balance  of; 
by  action,  325. 

lien  on  deeds,  &c.,  87,  336. 

sum  recovered,  &c.,  337,  8,  9,  40 ;  991,  2. 

after  death  of  plaintiff,  339,  40. 
compromise,  &c.  338,  9. 
setting  off  debt  and  costs,  &c.,  339. 

when  subject  to  equitable  claims  of  the  parties,  id. 

340,  992. 
interest  on,  not  allowed  in  error,  1183. 
clerks  of,  60,  61,  &c. 

summary  jm-isdiction  over  differences  between  them  and  their  masters, 

68,  87,  8. 
using  name  of  regular  attorney,  without  his  consent,  74. 
not  allowed  to  be  bail,  247,  267,  8. 

except  for  rendering,  247. 
objection  to,  as  bail,  how  obviated,  248. 
affidavits  sworn  before,  494. 

declaration  of,  as  to  Avrit  of  error  being  brought  for  delay,  531. 
presence  of,  not  sufficient,  on  executing  warrant  of  attorney,  549. 
may  be  commissioners  to  examine  witnesses  abroad,  811. 
residence  of,  on  court  of  conscience  acts  for  London,  956. 
admission  by,  on  taxing  costs,  990. 
ATTORNMENT,  442,  {b.)  661,  919. 
AVERMENT.     See  tit.  Declaration. 

writ  of,  111. 
AVOWRY.     See  tit.  Replevin. 
AUCTIONEER, 

not  liable  for  interest,  on  deposit  money,  872. 
AUDITA  QUERELA, 
remedy  by,  212,  291,  518,  (/.)  1083,  1120,  1128,  1131. 
pleas  in,  672. 

issues  and  demurrers,  717,  18. 
motion  in  arrest  of  judgment  not  allowed  in,  918. 
AUDITORS, 

appointment  of,  in  action  of  account,  2.  ic.) 
AUTHORITY  OF  LAW, 

justification  by,  646. 
AUTRE  ACTION  PENDENT, 
plea  of,  637. 
c 
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AUTKE  FOIS  ACQUIT, 

plea  of,  911. 
AWARD.     See  tit.  Arbitration. 

bond  conditioned  to  perform,  within  stat.  8  &  9  W.  III.  c.  11,  §  8,  pp. 

584,  688. 
enforcing  performance  of,  833,  &c.  and  see  tit.  Arbitration. 
setting  aside.     See  tit.  Arbitration. 
when  and  how  to  object  to  illegality  of,  845,  6. 
venue  cannot  be  changed  in  action  on,  604. 
pleaded,  after  last  continuance,  847. 
in  ejectment,  832. 
evidence  of,  801. 

in  action  on,  834. 
interest  when  recoverable  on,  873. 


B. 

BAIL, 

to  sheriff,  221,  244. 

not  considered  as  sureties,  within  stat.  49  Geo.  III.  c.  121,  §  8,  pp. 

208,  291. 
cannot  in  general  be  taken,  on  attachment  for  contempt,  222,  481. 
on  attachment  out  of  Chancery,  222. 

on  mesne  process,  id. 

how  taken,  id. 
after  decree,  id. 
cannot  be  taken,  on  indictment  for  misdemeanor,  222. 

extents,  1049. 
how  far  liable,  224,  305. 

may  put  in  or  justify  bail  above,  by  their  own  attorney,  94,  246. 
when  let  in  to  try  the  cause,  305. 
execution  against,  id. 
when  and  how  discharged ; 
by  death,  id. 

bankruptcy,  id. 
cognovit,  295,  301,  305,  1097. 
render,  226,  7 ;  281,  &c.,  305. 
costs  payable  by.     See  tit.  Costs. 
to  the  action,  or  bail  above,  221,  244. 
what,  244,  5. 

common  or  special,  171,  174,  &c.,  188,  221,  239. 
history  of,  239. 
governed  by  arrest,  id.  240. 

necessary  to  be  filed,  for  supporting  the  proceedings,  239, 352, 3. 
examinable  by  the  court,  in  C.  P.  1151. 
common,  239,  &c. 
history  of,  239. 

by  stat.  7  &  8  Geo.  IV.  c.  71,  id. 
governed  by  arrest,  id.  240. 
in  King's  Bench ; 

in  what  cases  necessary  to  be  filed,  239,  352,  3. 
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BAIL,  continued. 
common,  continued. 

in  King's  Bench,  continued. 
Tvbcn  and  how  filed  ; 
by  defendant ; 

originally,  or  in  consequence  of  rule  of  court,  or  judfje's 

order,  240. 
in  action  against  baron  and  feme,  id. 
by  defendant's  attorney,  241. 

plaintiflf,  on  stat.  12  (Jeo.  I.  c.  29,  id.  242. 

43  Geo.  ITT.  c.  4(1,  ^  2,  pp.  22S,  244. 
45  Geo.  IIT.  c.  124,  §  8,  pp.  IV^-1\ ;  243. 
51  Geo.  III.  c.  124,  §  2,  pp.  114,  243. 
7  &  8  Geo.  IV.  c.  71,  §  2,  p.  243. 
§  5,  id. 
cannot  be  filed  for  an  infant,  90. 
when  defendant  is  sued  by  ^vrong  name,  242. 
in  action  against  several  defendants,  id.  243. 
will  not  cniitle  a  third  person  to  declare  by  the 

bye,  424. 
unnecessary,  when  process  is  void,  216. 
nunc  pro  tunc,  242. 
filing  it,  formerly,  243. 
penalty  for  not  filing  it,  240.  (c.) 
on  discharging  prisoners,  369. 
motion  for  discharging  defendant  on,  488. 
in  ejectment,  1224,  1227,  1230. 

not  filed  in  C.  P.  but  common  appearance  entered,  when  special  bail 

unnecessary,  238,  9. 
special,  244,  &c. 

why  so  called,  244. 

in  what  cases  required,  or  not,  172,  3,  4  ;  239,  867. 

for  what  sum,  239,  40. 

on  attachment  of  privilege,  320,  21. 

to  answer  interrogatories,  222,  3 ;  481. 
exigi  facias,  134. 
capias  utlagatum,  135,  6. 
reversing  outlawry,  140,  &c. 

for  a  common  law  error,  141,  2. 
on  Stat.  31  Eliz.  c.  3,  §  3,  pp.  140,  41,  2. 
4  &  5  W.  &  M.  c.  18,  §  3,  p.  140. 
staying  proceedings  on  bail  bond,  302,  3. 
applying  for  security  for  costs,  537. 
not  considered  as  sureties,  within  stat.  49  Geo.  ITT.  c.  Kl,  §  8,  p. 

208. 

in  ejectment,  on  stat.  1  Geo.  IV.  c.  87,  §  1,  pp.  489,  1152,  3; 
1207,  1209,  1221,  2 ;  1244,  5 ;  1251,  2,  3. 

when  required,  142,  id.  (A.) 
paying  money  into  court,  in  lieu  of,  244,  5. 
number  of  persons  required,  or  allowed  to  be,  -4o,  6. 
by  whom  put  in,  94,  246. 
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BAIL,  continued. 
special,  continued. 
qualification  of; 

must  be  housekeepers,  or  freeholders,  246,  268,  9 ;  274. 

worth  double  the  sum  sworn  to,  246,  269,  70. 
in  respect  of  property  abroad,  246,  271. 

long  beneficial  leases,  246,  7. 
copyhold  estate,  in  right  of  wife,  not  sufiicient,  246. 
persons  not  allowed  to  be  ; 

peers,  or  members  of  the  House  of  Commons,  247,  267. 

servants  in  king's  household,  247. 

attorneys,  and  their  clerks,  &c.,  84,  247,  267,  273. 

conveyancers,  247. 

sheriff's  officers,  &c.,  id.  267. 

bankrupts,  247,  269,  273. 

insolvent  debtors,  id. 

persons  indemnified  by  defendant's  attorney,  268. 

before  rejected  as  bail,  275,  6. 
foreigners,  in  respect  of  property  abroad,  270,  71. 
putting  in ; 

in  general,  244. 

by  uncertified  attorney,  77,  246,  301. 

new  attorney,  without  order  for  changing  former  one,  246. 
for  defendant  and  sheriff,  by  different  attorneys,  id. 
in  wrong  court  by  mistake,  256. 
before  return  of  writ,  248. 
pending  action,  id. 
after  verdict,  id. 

in  what  sum,  id. 
final  judgment,  id.  278,  9. 
time  allowed  for,  in  K.  B.  248. 

C.  P.  id.  249, 
Exchequer,  249. 
further  time,  id. 

in  what  court,  on  removal  before  declaration,  246,  356,  408. 
before  whom ; 

judge  in  town,  249,  50. 
commissioner  in  country,  id, 
judge  of  assize  on  circuit,  250. 
mode  of,  in  K.  B.  id. 
C.  P.  251. 
Exchequer,  251. 
parties  how  named  on,  252,  3. 
effect  of  misnomer,  id. 
entry  of,  in  filacer's  book,  in  C.  P.  251. 
in  what  sum,  246,  251. 
recognizance  of.     See  tit.  Recognizance. 
before  commissioner,  249,  50. 

how  put  in,  in  K.  B.  251. 

C.  P.  id.  252. 
bail-piece,  251. 
affidavit  of  caption,  252,  3 ;  264. 
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BAIL,  continued. 
special,  continued. 

before  commispioncr,  continued. 

amendment  of  aflidavit  of  caption,  204,  272. 
Avlien  transmitted,  252. 
fik'd,  id. 
absolute,  or  de  bene  esse,  253. 
in  criminal  cases,  id. 
origin  of,  de  bene  esse,  id.  (c.) 
notice  of,  in  K.  B.  253,  4,  5;  2G5. 
C.  r.  id. 
on  attachment,  260,  01. 
"when  taken  before  commissioner,  253. 
service  of,  255. 

affidavit  of,  in  K.  B.  id. 
after  bail  bond  forfeited,  303. 
costs  incurred  by  two  or  more  notices,  271,  2. 
•when  necessary  to  give  fresh  notice,  275. 
acceptance  of,  and  filing  bail-piece,  255. 
exception  to,  id. 

after  assignment  of  bail  bond,  in  K.  B.  id. 

C.  P.  id. 
delivery  of  declaration  in  chief,  or  de  bene  esse,  id. 
when  necessary  to  fix  sherift",  id.  256. 
■when  not,  256. 
how  made,  in  K.  B.  id. 
C.  P.  257. 
Exchequer,  id. 
•when  put  in  before  commissioner,  258. 
entering,  301. 
notice  of,  in  K.  B.  256. 
C.  P.  257. 
Exchequer,  id. 
must  be  entitled  in  cause,  256. 
entitled  in  wrong  court,  a  nullity,  id. 
want  of,  when  waived,  an<l  when  not,  257. 
consequences  of  not  justifying,  after  exception,  258. 
adding,  id. 

time  allowed  for,  in  K.  B.  256. 
how  done,  258,  264. 
to  make  bail  a  witness,  259. 
justification  of,  259,  &c. 

when  put  in  for  defendant  and  sheriff,  by  different  attorneys,  240. 
not  necessary,  in  order  to  render,  282,  302,  3. 

for  sheriff  to  set  aside  irregular  attachment,  in  C. 

P.  257. 
when  proceedings  on  bail  bnn<l  are  irregular,  or 

against  good  faith,  302. 
when  waived  by  demand  of  plen,  and  when  not,  470. 
time  allowed  for,  in  K.  B.  250. 
C.  P.257. 
Exchequer,  id.  , 
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BAIL,  continued. 
special,  co7itinued. 
justification  of,  continued. 
notice  of,  259,  60. 
title  of,  259. 
form  of,  id.  265,  6. 

when  bail  put  in  before  commissioner,  259. 
in  King's  Bench,  id.  260. 

Common  Pleas,  260. 
in  Exchequer,  25T,  260,  61. 
when  time  expires  on  3Iidsummer  day,  &c.  260. 
put  in,  in  vacation,  in  K.  B.  id. 
C.  P.  id. 

Exchequer,  257,  261. 
service  of,  261. 
affidavit  of,  264. 

must  be  made  by  attorney  who  served  it,  id. 
amending,  266,  T. 
a  waiver,  as  between  the  parties,  in  C.  P.  of  want  of  notice  of 

exception,  257. 
aUter,with  respect  to  the  sheriff,  id. 

want  of  description  in,  of  bail  already  put  in,  waived  by  pre- 
vious exception,  266. 
not  a  waiver  of  a  want  of  entry  of  exception,  301. 
in  King's  Bench ; 

in  bail  court,  262. 

origin  and  history  of,  id. 
at  what  hour,  id. 
Common  Pleas,  263. 

not  set  aside,  on  account  of  perjury  subsequently  disco- 
vered, 274. 
Exchequer,  263. 
in  court,  or  before  a  judge  at  chambers,  id. 
personally,  or  by  affidavit,  id.  264. 

affidavit  of,  when  taken  before  commissioner,  id.  267,  272. 
motion  for,  486. 
opposing ; 

viva  voce,  or  upon  cross  affidavits,  264. 
in  several  actions,  id. 
when  not  allowed,  in  K.  B.  id. 
C.  P.  id. 
affidavits  for,  264. 

cannot  be  answered,  id.  274. 
when  not  allowed  to  be  read,  274. 
grounds  of; 

defect  in  bail-piece,  264,  5. 
notice  of  bail,  265. 

justification,  id.  266. 
affidavit  of  service  of  notice  of  justification, 

266. 

caption,    or  justification  of  bail, 

before  commissioner,  267. 


INDEX.  1291 

BAIL,  continued. 

special,  opposing,  continued, 

grounds  of,  continued. 

peers,  and  members  of  the  House  of  Commons,  247, 

2G7. 
attorneys,  and  tlioir  clerks,  247,  2G7,  8 ;  273. 
sherift"s  oflicers,  kc.  247,  2(J7. 

when  same  persons  are  Itail  in  several  actions,  207,  270. 
persons  indemnified  by  defendant's  attorney,  208. 
not  knowing  defendant,  270. 
living  within  verge  of  the  court,  id. 
not  being  housekeepers,  or  freeholders,  246, 

208,  209,  273. 
in  respect  of  property,  269. 
bankrupts,  247,  269,  373. 
insolvent  debtors,  id. 
persons  before  rejected  as  bail,  275,  6. 

having  no  property  in  Eni/land,  270.  71. 
T^ant  of  attorney's  certificate  no  gromid  of,  77,  301. 
costs  of,  in  K.  B.  271. 

C.  P.  id.  272. 
Exchequer,  272. 
further  time  to  justify,  or  add  and  justify ; 
when  allowed ; 

on  Stat.  43  Geo.  III.  c.^4G,  §  2,  p.  228. 

if  bail  do  not  attend,  272. 

for  defect  in  bail-piece,  264,  272. 

notice  of  bail,  26'),  272. 

justification,  265,  6 ;  272. 

service  of  notice  of,  266,  272. 
affidavit  of,  id. 
affidavit  of  caption,  or  justification,  267, 

272,  3. 
when  bail  are  prevented  from  justifying,  by  subsc(|ucnt 

circumstances,  273. 
deemed  a  waiver  of  irregularity  in  process,  160. 
when  not  allowed  ; 

for  amending  errors  in   notice  of  bail,  without   ajfidavU  ol 

morit?,  id. 

on  account  of  personal  insufficiency,  at  time  of  putting  in,  id. 

habeas  corpus,  266,  273,  409,  10. 
in  error,  273,  1157.  r      o-q   j 

judge  will  not  interfere  with  another  judge's  order  for,  -.«.3,  4. 
mistake  in  drawing  up  rule  for,  on  wrong  day,  immaterial,  H-i. 
examination  of,  id. 
commitment  of,  for  prevarication,  id. 
punishment  of,  for  perjury,  id.  277. 

assuming  feigned  names,  id. 
personating  others,  i<l. 
rejection  of  one  bail,  rejection  of  both,  id. 
rejected ; 

cannot  be  bail  in  another  action,  id.  276. 
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BAIL,  continued. 
special,  continued. 

rejected,  continued. 

cannot  be  bail  in  another  coui't,  276. 

exception  to  this  rule,  id. 

may  render  defendant  in  K.  B.  275,  282. 

C.  P.  on  entering  into  fresh  recogni- 
zance, 275,  281,  2. 
allowance  of ; 

rule  or  order  for,  276,  7. 

on  bailing  prisoner  in  vacation,  279. 

setting  aside,  when  improperly  obtained,  235,  6 ;  276,  7. 

grounds  of,  276,  7. 
effect  of,  on  render,  282. 
bail-piece ; 

amending,  264,  5  ;  272. 
filing,  in  K.  B.  252,  3 ;  255,  277. 
entry  of  recognizance,  in  K.  B.  277,  8. 

C.  P.  278. 
Exchequer,  236. 
amendment  of,  278. 
for  prisoners ; 

notice  of  justification  maybe  given  by  new  attorney,  94, 259. 

pending  action,  278. 

after  judgment,  248,  278,  9. 

form  of  entry  of  recognizance,  279.  [h.) 
in  vacation,  279. 

how  put  in  and  justified,  id. 
must  be  put  in  afresh,  after  rendering  defendant,  id. 
for  one  of  several  defendants,  537. 
privileged  from  arrest,  eundo,  &c.  196. 
may  take  principal  at  any  time,  201,  218,  285. 

plead  to  the  merits,  after  staying  proceedings  on  bail  bond,  in 

C.  P.  304,  5. 
cannot  move  court  before  justification,  258. 

plead  in  abatement,  &c.,  after  staying  proceedings  on  bail 

bond,  304. 
be  witness,  258,  9. 
liability  of,  in  general,  279,  80. 
extent  of  liability,  in  K.  B.  250,  51 ;  258,  280,  1026. 
C.  P.  251,  280,  81. 
Exchequer,  281. 
on  habeas  corpus,  410. 
liability  of,  to  plaintiff's  attorney,  after  settlement  with  plaintiff", 

338. 
defendant's  attorney,  for  general  expenses  of  suit, 

246.  {d.) 
payment  of  costs,  280,  21 ;  288,  302,  3. 
not  subject  to  ca.  sa.  in  C.  P.  1026,  1043,  1132. 
when  and  how  discharged  ; 

by  performance  of  condition  of  recognizance,  281. 
payment  of  debt  or  damages,  and  costs,  id. 
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BAIL,  continued. 

special,  wlicn  and  how  dlscliargcd,  continued. 

by  performance  of  condition  of  recognizance,  continued. 
render  of  principal,  281. 

decnu'd  cunivalent  to  perfecting  hail,  282. 
by  whom  made  ; 

attorneys,  or  their  clerks,  247. 

bail  put  in  by  HherifT,  or  his  Itail,  281. 

excepted  to,  and  not  justifying,  in  K.  B.  id. 
rejected,  in  K.  B.  275,  281,  2. 

C.  P.  on  entering  into  new  re- 
cognizance, id. 
by  whom  not ; 

bail  surreptitiously  put  in,  in  C  P.  282. 
at  what  time,  282,  &c.  ;  311,  1099,  1130. 
before  judgment ; 

previously  to  return  of  writ,  248,  282. 
after  exception,  282. 

ruling  sherifl"  to  bring  in  body,  id. 
regular  time  of  justification  expired, 

id. 
for  benefit  of  sheriflT,  281,  2;   305. 

Bheriff'sbail,  281,  2;  305. 

after  judgment ; 

when  plaintiff  proceeds  by  scire  facias,  283. 
when  by  action  of  debt  on  recognizance  ; 
in  K.  B.  id.  284. 
C.  P.  284. 

Exchequer,  id.  1098. 
stay  of  proceedings,  pending  error,  532,  3. 
enlarging  time  for,  284,  5 ;  288,  293. 
■when  not  allowed,  in  K.  B.  282. 

C.  P.  id.  283. 
after  exception,  when  bail  cannot  justify, 

pending  rule  to  set  aside  allowance,  for 
perjury  of  bail,  282. 
without  consent  of  crown,  287,  8. 
on  extents,  1049. 
how  made,   when  defendant  is  at  large,  m    K.  1  . 

C.  P.  286. 
in  custody,  on  civil  proces,  286. 

criminal  account,  -.87. 
when  crown  is  concerned,  id.  288. 

notice  of,  288.  ,  ^  , 

affidavit  of  service  of,  necessary  to  complete  render, 

in  K.  B.  id. 
unnecessary,  in  C.  P.  id. 
when  not  given  in  time,  id. 
entry  in  marshal's  book  unnecessary,  -«.'. 

of  exoncretur  on  bail-piece,  in  Iv.  B.  -i»»,  J. 
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BAIL,  continued. 
special,  continued. 

•when  and  how  discharged,  continued. 

entry  in  filacer's  book,  in  C.  P.  289. 
in  what  cases  it  may  be  pleaded,  283,  1128. 
plaintiff  not  entitled  to  procedendo  after,  411. 
by  cause  operating  in  excuse  of  performance,  281,  289. 
act  of  God,  289. 

death  of  principal,  id.  290,  1129,  30. 
insanity  of  principal,  216,  290. 
act  of  law,  289. 

principal  being  made  a  peer,  or  member,  id.  290. 
bankruptcy  and  certificate  of  principal,  in  K.  B.  or  C.  P.  id. 

Exchequer,  290. 
cannot  be  pleaded  by  bail,  292. 
mode  of  relief  on,  292. 
directing  issue,  id. 
payment  of  costs,  288,  292. 
discharge  of  principal,  under  insolvent  act,  289,  90. 
when  under  sentence  of  transportation,  &c.  292. 
impressed  into  king's  service,  id. 
sent  abroad,  under  alien  act,  &c.  id.  293. 
general  rule,  as  to  relieving  bail,  when  so  discharged,  293. 
practical  modes  of  relief ; 

by  entering  exoneretur  on  bail-piece,  id. 

bringing  up  defendant,  and  rendering  him,  on  habeas 

corpus,  id. 
enlarging  time  for  making  render,  id. 
result  of  decisions,  id. 
by  act  or  default  of  plaintiff,  289. 

not  declaring  in  due  time,  294,  424. 
great  and  unnecessary  delay,  in  proceeding  to  trial,  294. 
declaring  in  difierent  county,  by  orginal,  in  K.  B.  id.  423. 
variance  of  declaration  from  process,  294. 

affidavit  to  hold  to  bail,  id. 
between  affidavit  and  judgment,  in  C.  P.  id. 
recovery  under  bailable  amount,  id. 
giving  time  on  cognovit,  &c.,  295. 
removing  cause  from  inferior  com't,  404. 
reference  to  arbitration,  1097. 
when  not  discharged ; 

by  declaring  in  a  difierent  county,  in  K.  B.  by  hill,  or  in  C.  P. 

154,  294. 
variance  between  wi"it  and  declaration,  in  C.  P.  294,  450. 
insanity  of  principal,  216,  290. 
bankruptcy  and  certificate  of  principal,  291. 
plaintiff's  electing  to  proceed  in  equity,  294,  5. 
accepting  composition,  295,  6. 
receiving  bills  from  defendant,  296. 
giving  time,  on  cognovit,  295. 

to  plaintiff  in  replevin,  296. 
proceedings  for  not  putting  in,  or  perfecting ; 
on  bail  bond,  297,  &c. 
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BAIL,  continued. 
special,  continued. 

proceedings  for  not  putting  in,  or  perfecting,  continued. 

against  sheriff,  300,  &c. 
proceedings  against; 

by  action  of  debt,  530,  1000,  1100. 

scire  facias,  id.  and  see  tit.     iSc  ire  facias. 
staying,  pending  error,  531,  &c. 
when'liable  to  costs,  280,  81 ;  288,  302,  3,  4. 
relieved,  for  irregularity  of  proceedings  against  principal,  1128,  0. 
execution  against  not  allowed,  pending  error  in  Parliauu  nt,  1117. 
in  scire  facias,  1020,  1132,  3. 
discharges  principal,  and  vice  versd,  1133. 
error  by,  1135. 

certiorari  for,  how  directed,  1170.  («'.) 
on  certiorari,  407,  8. 

when  and  how  put  in,  excepted  to,  and  justified,  408,  &c. 
habeas  corpus ; 

in  coui't  below,  407. 
notice  of,  id. 
court  above,  id.  408. 

when  and  how  put  in,  excepted  to,  and  justified,  408,  &c. 
misnomer  in  notice  of  justification,  cannot  be  corrected, 

200,  400. 
not  allowed  fui'ther   time  to  justify,   except   in  case   of 
unavoidable  accident,  273,  400,  10. 
recognizance  of,  409. 
render  of,  410. 
how  far  liable,  id. 

not  discharged,  under  cii-cumstances,  by  defendant's  privi- 
lege for  arrest,  id. 
in  error ; 

in  what  cases  required ; 
at  common  law,  1149. 
by  statute  ; 

after  judgment  by  default,  &c.  1149,  &c. 
verdict,  1152,  3. 

in  dower,  and  ejectment,  id.  1251,  2, 
against  executors  and  administrators,  1153. 
in  inferior  courts  of  record,  1140,  50,  id.  {</.)  _ 

now  required  in  all  cases,  after  judgment  for  plaintiff,  in 
any  personal  action,  or  verdict,  or  by  default.  \c. 

1153,  4. 
not  necessary,  after  judgment  for  dt'ftiidant,  1154. 
on  writ  of  error  coram  nobis,  or  vobis,  id. 
who  may  be,  1155. 
who  not; 

hired  bail,  who  arc  insolvent,  id.  1157. 
when,  where,  and  how  put  in,  1154,  5. 
in  Exchequer,  1150.  (/>.) 
entry  of,  id.  {d.) 
not  allowed  further  time  to  justify,  273,  ll.)7. 
recognizance  of,  1097, 1101,  2;  1149,  50,  and  sec  tit.  Recognizance. 


1296  INDEX. 

BAIL,  continued. 
in  error,  continued. 

recognizance  of,  continued. 

on  error  coram  nobis,  1156.  (c.) 

may  be  entered  into  by  bail  in  error,  without  principal,  in 

C.  P.  1155. 
in  what  sum,  id.  1156. 

generally,  1155. 

in  debt  on  bond,  in  K.  B.  115,5,  id.  [p.) 
C.  P.  1155,  6. 
Exchequer,  1156. 
in  ejectment:  See  tits.  Ejectment  and  Recognizance. 
by  Stat.  16  &  17  Car.  II.  c.  8,  §  3,  p.  1251. 
recognizance  of; 

by  whom  entered  into,  1252. 
in  what  sum,  1251,  2,  3. 
in  K.  B.  1252. 
C.  P.  id. 

Exchequer,  id.  1253. 
notice  and  examination  of,  1252. 
when  not  chargeable,  in  action  for  mesne  profits. 

1253. 
on  stat.  1  Geo.  IV.  c.  87,  §  3,  how  discharged, 

id. 
cannot  render,  nor  are  discharged  by  taking  principal  in  execution. 

1156. 
when  discharged  or  not,  by  bankruptcy,  id. 
notice  of,  1156,  7. 

how  entitled,  1161. 
exception  to,  and  rule  for  better  bail,  1157. 

how  entitled,  1156,  1161. 
adding  and  justifying,  1157. 

when  rule  given  in  term  time,  id. 

vacation,  in  K.  B.  id. 
C.  P.  id. 

Exchequer,  id.  1158. 
mode  of,  1158. 
consequence  of  not  putting  in,  and  perfecting,  1157,  8. 
proceedings  against ; 

by  action  of  debt,  1101. 

scire  facias,  id.  1102,  and  see  tit.  Scire  facias. 
liable  in  C.  P.  though  record  be  transcribed,  1161. 
not  liable  for  interest,  on  affirmance,  1184. 
BAIL  BOND, 

in  what  sum,  222,  224. 
form  of,  224. 

upon  capias  utlagatum,  135,  6. 
attachment,  222,  481. 
misnomer  in  process,  448. 
when  good,  though  condition  vary  from  writ,  and  when  not,  225,  6. 
undertaking  to  sign,  not  within  statute  of  frauds,  227. 
first  valid,  when  two  are  taken,  301. 
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BAIL  BOND,  continued. 

void,  when  executed  before  condition  is  filled  up,  22 1. 

consequence  of,  30G. 
waiver  of  irregularity,  in  omitting  christian  names  in  process,  148,  448. 
delivering  \\\)  to  be  cancelled,  oUl,  447. 

motion  for,  488. 
assignment  of; 

in  what  cases  taken,  and  in  what  not,  298,  9. 
in  general,  207,  &c.  300,  10. 
after  render  to  sheriff,  220. 

proceeding  against  sheriff,  297. 
to  king,  208. 

at  what  time  it  may  be  taken,  id.  200. 
cannot  be  taken,  after  cause  is  out  of  com*t,  200. 
in  counties  palatine,  208.  {d.) 
by  Avhom  made,  208. 
stamp  on,  id. 

render  after,  and  before  justification,  allowed,  282. 
bar  to  proceeding  in  original  action,  300. 
discharges  sheriff,  if  the  bond  be  valid,  806. 
aliter,  if  it  be  void,  id. 
when  put  in  suit,  in  C.  P.  207,  8,  0. 
actions  on,  317,  18. 

cannot  be  brought,  pending  rule  to  bring  in  body,  in  C.  P.  297. 
against  principal  and  bail  separately,  not  in  general  allowed,  300. 
must  be  brought  in  some  court,  id.  411. 
by  sheriff,  in  K.  B.  300. 

C.  P.  and  Exchequer,  id. 
in  palace  court,  procedendo  in,  411. 
not  within  stat.  8  &  9  W.  III.  c.  11,  §  8,  p.  585. 
declaration  in ; 

must  state  with  certainty,  return  of  writ  in  original  action,  224. 
variances  between  and  evidence,  225,  G  ;  434,  5.  (/. ) 
may  be  amended,  in  C.  P.  C07. 
pleadings  in,  224,  650,  743. 
defence  in,  on  nil  debet,  G50. 

bail  in  error  not  required  in,  after  judgment  by  default,  1149. 
setting  aside  proceedings  on,  for  irregularity,  300,  301. 

in  K.  B.  id. 
C.  P.  301. 
Exchequer,  301. 
laches,  220. 
when  defendant  arrested  by  wrong  name, 

&c.  801. 
want  of  attorney's  certificate,  no  ground  for  cancelling,  77,  301. 
staying  proceedings,  on  terms,  300,  &c.,  488,  (w.)  30l,  303.  (t.) 
motion  for,  303,  488. 
affidavit  for,  in  K.  B.  302. 

not  required,  in  C.  P.  or  Exchequer,  id. 
how  entitled,  304,  403. 
rule  or  summons  for,  how  entitled,  in  K.  B.  304,  403. 

C.  P.  id. 
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BAIL  BOND,  continued. 

staying  proceedings,  on  terms,  continued. 

rule  may  be  obtained  on  same  day  as  bail  justified,  300. 
taxing  costs  on,  304. 
what  may  be  pleaded  after,  id. 
entering  into,  not  a  waiver  of  previous  irregularity,  514. 
BAIL  BOOK, 

of  commissioners,  for  taking  recognizances  of  bail,  258. 
rejected  bail,  275,  6. 
BAIL  COURT, 

origin  and  history  of,  262. 
proceedings  in,  262,  &c. 
BAILIFFS,  58,  9. 
in  fee,  216,  17. 
common,  217. 
special,  id.  306. 
not  to  act  as  attorneys,  84. 
of  liberties,  58,  216,  17 ;  231,  2. 

punishable  for  misbehaviour,  58,  9. 

return  of  process,  when  mandate  directed  to,  309, 1018, 1025, 1028. 

proceedings  against,  for  false  retm-n,  309. 

to  compel  bringing  in  the  body,  id. 
BAILMENT,  3. 
BAIL-PIECE, 

common,  240,  243,  369. 
special,  250,  &c. 

when  transmitted,  252. 

filed,  upon  acceptance  of  bail,  253. 
for  want  of  exception,  256. 
,   after  justification,  277. 
misnomer  in,  252. 

amendment  of,  264. 
on  attachment  of  privilege  in  C.  P.  321. 
habeas  corj)us,  in  K.  B.  408. 

C.  P.  id.  409. 
exonerefur  on,  177,  287,  8. 
BALLOTING  ACT,  785,  &c.,  854,  5. 
BANK, 

books  of,  802. 
inspecting,  593. 
BANK  ACTS,  187,  8. 

negativing  tender  on.    See  tit.  Affidavits. 

not  necessary  in  trover,  187. 
restrictions  on  cash  payments  by,  determined,  188. 
BANKERS, 

in  copartnership  in  Ireland,  how  to  sue,  or  be  sued,  9. 
declaring  on  notes  of,  617. 
interest  in  actions  by  or  against,  1182. 
drafts  on,  when  a  legal  tender,  and  when  not,  187.  {m.) 
when  entitled  to  sue  out  extent  in  aid,  1060.   ■ 
BANK  NOTES, 

actions  on,  restrained,  187. 

staying  proceedings  in,  id.  520. 


i 
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BANK  NOTES,  eontinvrd 

not  to  be  received,  for  less  tlian  sum  specified  therein,  187.  (/.) 
when  a  legal  tender,  and  when  not,  187. 
negativing  tender  in,  formerly  recjuired,  187,  8. 

now  unnecessary,  188. 
cannot  be  taken  in  execution,  100^3. 
BANKRUPT, 

proceedings  against,  when  in  Parliament,  110,  kc. 

in  prison,  202,  8UU.  (^.) 
commission  of; 

may  be  sued  out  by  attorney  of  K.  B.,  though  not  a  Folicitor  in 

Chancery,  73. 
cannot  be  taken  out  by  plaintiff,  against  defendant  in  execution, 

1029. 
no  ground  for  discharging  him,  id.  (g.) 

not  suppoi'ted  by  verdict  for  general  damages,  on  act  of  bankruptcy 

before  judgment,  20U. 
petitioning  creditor  for ; 

debt  of,  when  not  barred  by  statute  of  limitations,  27.  (/.) 
action  against,  for  things  done  in  obedience  to  warrant  of  com- 
missioners, 35,  G. 
liable  to  solicitor,  330,  31. 

messenger,  331. 
costs  of,  330,  31. 

bond  by,  not  within  stat.  8  &  9  W.  III.  c.  11,  §  8,  p.  585. 
debts  proveable  under ; 

in  general,  204. 

debts  contracted  before  issuing,  id. 
payable  on  futui-e  day,  id.  205. 
contingent  debts ; 

not  proveable  before  stat.  6  Geo.  IV.  c.  1<!,  p.  205. 
when  proveable  by  stat.  G  Geo.  IV.  c.  IG,  ]».  2<'5. 
on  bottomry  or  respondentia  bonds,  id.  (/<.) 
policies  of  assurance,  id.  ib. 
when  not  proveable,  id.  20G. 
by  sureties,  before  and  on  stat.  49  Geo.  III.  c.  121.  pp. 

20G,  7. 
determinations  on  that  statute,  207,  8. 
on  stat.  6  Geo.  IV.  c.  IG,  §  52,  pp.  208,  9. 
for  payment  of  annuities  granted  by  bankrupt,  209. 
by  annuity  creditors,  20G,  209. 
interest  on  bills  or  notes,  209,  10. 
costs,  when  proveable,  210. 

by  stat.  G  Goo.  IV.  c.  IG,  §  58,  id. 
when  not  proveable,  id. 
proving  or  claiming  debt  under,  an  election  to  abide  by,  202,  3. 

cannot  be  pleaded  in  bar,  204. 
creditor  having  elected  to  come  in  under,  if  it  bo  afterwards  super- 
seded, restored  to  his  former  rights,  203. 
decisions  on  similar  clause,  in  stat.  49  Geo.  III.  c.  121,  §  14,  id.  204. 
disputing  validity  of,  212,  292. 
bill  of  costs,  for  business  done  under,  330,  31. 
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BANKRUPT,  continued. 
commission  of,  continued. 

evidence,  on  undertaking  to  bring  back  venue  to  Middlesex,  612, 13. 
commissioners  of; 

notice  of  action  against,  33. 

persons  appointed  by,  entitled  to  benefit  of  stat.  24  Geo.  II.  c.  44, 

pp.  35,  6. 
attending,  privileged  from  arrest,  197. 
how  discharged,  198. 
could  not  formerly  have  enlarged  time,  for  bankrupt's  discovery, 

indefinitely,  200. 
may  now  adjourn  bankrupt's  last  examination,  sine  die,  202. 
bringing  bankrupt  before,  when  in  custody,  202,  809.  [g.) 
bankrupt  remanded,  on  commitment  by,  287. 
expenses  of  witnesses,  summoned  before,  807. 
actions  against ; 

limitation  of,  21. 

notice  of,  33. 

bringing  money  into  court  in,  621. 

pleading  tender  of  amends  in,  646.  (a.) 

general  issue  in,  653.  (b.) 
evidence  in,  33. 
costs  in,  988. 
assignees  of; 

to  pay  costs  of  petitioning  creditor,  330,  31. 
bill  of  costs  on,  to  be  taxed,  331. 
liable  to  solicitor  for  his  bill,  though  not  taxed,  id. 
actions  by  or  against,  6,  7,  13,  14,  432. 
joinder  in,  13,  14. 
arrest  in,  176. 

changing  venue  in,  612,  613. 
set  ofi"  in,  665,  6,  7. 

notice  in,  of  intention  to  dispute  petitioning  creditor's  debt,  &c. 

668,  &c. 
form  of,  669. 
when  given,  id.  670. 
on  whom,  and  how  served,  670. 
proof  of,  id. 
evidence  on,  id.  671. 
costs  on,  669. 
depositions  when  conclusive  in  actions  by,  for  debt  of  bankrupt, 

669. 
staying  proceedings  in,  1018. 
need  not  be  so  described,  in  common  process,  147. 
affidavit  of  debt  by,  182. 

when  required  to  give  security  for  costs,  536,  7. 
personally  liable,  on  reference  to  arbitration,  836. 
in  what  cases  they  may  proceed  to  judgment  and  execution,  in  bank- 
rupt's name,  934,  1115,  16. 
death  or  removal  of,  does  not  abate  suit,  934. 
scire  facias  for,  when  necessary,  1115,  16. 
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BANKRUPT,  continued. 
assignees  of,  continued. 

liability  of  future  effects  of,  on  stat.  0  Geo.  I\'.  e.  10,  §  lO'i,  pp. 

1111,  V2. 
ejectment  by,  1190. 

demise  in,  Avithout  their  permission,  120G. 
certificate  of; 

in  what  cases  a  bar,  and  in  what  not : 
generally,  204,  &c. 

"when  cause  of  action  arises  abroad.  21 1,  tM!^. 

in  Scotland,  211. 
Ireland y  id. 
to  sureties,  200,  &c. 

annuity  creditors,  200,  201). 
execution,  on  bankrupt's  goods,  212. 
action  on  bail  bond,  305. 
attorney's  bill  for  obtaining,  must  be  signed,  and  delivered,  331. 
may  be  returned  to  ca.  sa.  1028. 

obtained  ])y  principal,  cannot  be  pleaded  by  bail,  202,  SOo,  1120.  (k. ) 
before  affirmance,  no  discharge  of  bail  in  error,  1150. 
discharges  cognovit,  210,  502. 

does  not  discharge  prisoner,  on  capias  utlagatum,  130. 
upon  Avhat  terms  he  may  be  discharged,  id. 
when  evidence,  in  support  of  general  plea  of  bankruptcy,  047,  8. 
how  affected  by  former  bankruptcy,  1100,  10. 
deed  of  composition,  id. 
no  ground  for  staying  proceedings,  in  action  for  escape  of  certifi- 
cated bankrupt,  520. 
uncertificated,  cannot  be  bail,  209. 

when  entitled  to  benefit  of  insolvent  act,  394,  5. 
required  to  give  security  for  costs,  530. 
actions  against ; 

privilege  in,  of  defendant  from  arrest : 
in  coming  to  surrender,  kc. 

by  Stat.  5  Geo.  II.  c.  30,  §  1,  p.  200. 
determinations  on  that  statute,  id.  20l. 
by  stat.  0  Geo.  lY.  c.  10,  §  117,  p.  201. 
how  discharged,  id. 
penalty  for  detaining  him,  id. 

on  adjournment  of  last  examination,  by  commissi«nors.  202. 
after  time  for  surrendering,  &c.  expired,  and  before  certificate, 

id. 

by  stat.  0  Geo.  IV.  c.  10,  §  59,  on  creditor's  electing 

to  prove  or  claim  under  commission,  i«l.  203. 

decisions  on  similar  clause,  in  stat.  49  Ge<».  III.  c.  121, 

§  14,  pp.  203,  4. 

after  obtaining  certificate,  204. 

of  what  debts  discharged,  id.  205. 
how  discharged,  212. 

on  mesne  process,  id. 
after  judgment,  i<l. 
liability  in,  of  defendant  to  arrest,  after  escape,  201. 
D 


1302 


INDEX. 


BANKRUPT,  continued. 
actions  against,  continued. 

liability  in,  of  defendant  to  arrest,  for  contingent  debts,  205,  6. 

on  subsequent  promise,  211. 
pleas  in.     See  tit.  Bankruptcy. 
costs  in,  203,  210,  11. 

execution  in  212,  570,  1008,  9,10;  1017,  18;  1109,  &c. 
sheriff  not  liable  to  action,  for  arresting,  215. 
future  effects  of,  how  far  liable  ; 

on  Stat.  5  Geo.  II.  c.  30,  §  9,  p.  1109. 

6  Geo.  IV.  c.  16,  §  127,  p.  1111. 
bail  of,  when  and  how  discharged,  290,  91,  92 ;  805,  1129.  [h.) 

to  sheriff,  not  considered  as  sureties,  within  stat.  49  Geo.  III.  c. 

121,  §  8,  pp.  208,  291. 
having  paid  debt,  entitled  to  relief,  on  stat.  6  Geo.  IV. 

c.  16,  §  52,  p.  291. 
time  enlarged,  for  their  rendering  principal,  284,  5 ;  287,  293. 
sureties  of,  when  and  how  relieved,  on  bankruptcy  of  principal,  206,  &c. 

209,  291. 
not  liable  to  attachment,  for  not  performing  award,  835. 
iudgment  creditor  of,  put  on  same  footing  with  other  creditors,  570,  936, 

1009,  10. 
scire  facias  by,  as  executor  or  administrator,  1118. 
BANKRUPT  ACT, 

actions  for  things  done  in  pursuance  of; 
limitation  of,  21. 
notice  of,  33. 
costs  in,  988. 
BANKRUPTCY, 

of  plaintiff,  may  be  given  in  evidence  on  general  issue,  in  assumpsit,  647. 
defendant,  cannot  be  given  in  evidence,  id. 
principal,  sureties  when  a^nd  how  relieved  on,  207,  8. 

discharging  bail  on,  290,  91,  2. 
one  of  several  grantors  of  annuity,  393. 
acts  of,  by  traders  having  privilege  of  parliament,  116,  &c. 

lying  in  prison,  229. 
between  verdict  and  judgment,  debts  proveable  on,  206. 
plea  of,  in  plaintiff,  647,  1115,  16. 
in  trover,  651,  id.  (/i;.) 
after  the  last  continuance,  847. 
defendant,  647,  8. 

may  be  pleaded,  after  regular  judgment  set  aside,  in  C. 

P.  586. 
must  be  pleaded,  in  assumpsit,  647. 
what  general  plea  is  sufficient,  id.  648. 

special  plea  is  necessary,  648. 
need  not  be  signed,  in  K.  B.  671. 
aliter,  in  C.  P.  672. 
must  be  delivered,  in  K.  B.  671,  2. 
after  the  last  continuance,  847,  849. 
must  be  pleaded  specially,  id.  {d.) 
in  one  of  several  defendants,  682. 

entering  nolle  p)rosequi  on,  id. 
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BANKRUPTCY,  continued. 

special  replication  to  treneral  pica  of,  had  on  special  dcnnirror.  G4.S. 
of  plaintiff,  no  revocation  of  snlmiission  to  arliitration,  h'J4. 
of  party,  before  award,  no  ground  for  setting  it  aside,  id. 
certificate  evidence  in  support  of  general  pU-a  of,  047,  H. 
submission  to  arbitration  when  not  revoked  by,  H24. 
evidence  on  notice  of  intention  to  dispute,  (170,  71. 
of  former,  to  avoid  certificate,  11  lU. 
necessary  to  sujiport  it,  id. 
judgments  how  affected  i)y,  1K3G. 
king's  debtor  not  discharged  by,  1040. 
no  abatement  of  writ  of  error,  11G4. 
taxation  of  costs  in,  330,  31. 
BANKRUPT  LAAVS, 

do  not  extend  to  debts  contrj!cted  abroad,  211. 
BAR, 

pleas  in.     Sec  tit.  Pleas  and  Plc(uUu(j. 

substantially  bad,  not  cured  by  verdict,  020. 
trials  at.     See  tit.  Trials. 
BARGAIN  AND  SALE, 

enrolled,  how  stated  in  pleading,  442.  [l.) 
BARON  AND  FEME, 
actions  by  or  against,  0,  13. 
limitation  of,  15,  23. 
declaration  in,  447. 
appearance  in,  of  feme  under  age,  09. 
distringas  in,  executed  on  goods  of  feme,  112. 
arrest  in,  on  mesne  process,  II '4. 

process  of  executing,  id.  102G. 
filing  common  bail,  or  entering  common  appearance,  in  action  against, 

210. 
declaring  by  the  bye  in,  in  C.  P.  425. 
set  off  in,  666. 

plea  of  release  by  baron,  puis  darien  continnanoe,  set  aside,  848. 
abatement  of,  by  death  of  feme,  763,  934,  1115. 
costs  in,  1114. 
service  of  process  on,  169. 

declaration  in  ejectment,  1210. 
seisin  of  baron  jure  uxorit^,  how  pleaded,  442.  [h.) 
warranty  by,  in  fine,  amended,  700. 

whether  liable  to  attachment,  for  not  performing  award,  ^35. 
residence  of,  on  court  of  requests  act  for  Loudon,  056. 
execution  on   property  of  feme,  cohabiting  with  defendant  as  hi.s  wife. 
^     ^      -^       ^  "^  1006,7,1011. 

for  husband's  debt,  on  wife's  separate  property.  1010. 
debt  of  feme,  as  administratrix,  KHl. 
scire  facias,  by  or  against,  1114,  15;  lllS,  1244,  124'.^ 
error  by,  1135,  1137,  1160,  and  sec  tit.  Feme  Covert, 
ejectment  by,  1100. 

against  feme  sole,  who  marries,  1244,  1240. 
BARONS  OF  EXCHEQUER,  30. 
salaries  of  id.  {g.) 
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BARRISTERS,  41,  2. 

requisites,  previously  to  being  called  to  the  bar,  id. 
culling  to  the  bar,  id. 

taking  the  oaths  of  allegiance  and  supremacy,  &c.  42. 
admission  of  attorney's  clerks,  after  being  pupils  to,  69. 
privilege  of,  from  arrest,  193. 
exempted  from  serving  on  juries,  784. 
BASTARDY  BOND, 

action  on,  by  whom  brought,  7. 

recovery  on,  against  bankrupt  for  subsequent  breaches,  205. 
staying  proceedings,  in  action  on,  541. 
BATH,  City  of; 

court  of  requests  for,  958. 
BEAST  GATES, 

ejectment  lies  for,  in  Suffolk,  1191. 
BENEFICED  CLERK.     See  tit.  Clerymen. 
BERWICK  UPON  TWEED. 
direction  of  process  into,  152. 
venue,  in  local  action,  must  be  laid  in,  429. 

changing,  608. 
award  oi  ve^iire  facias,  724,  5. 
trial,  750.  (w.) 
BILL, 

in  King's  Bench. 

against  attorneys  ; 

jurisdiction  of  court,  and  mode  of  proceeding  by,  27,  37, 

80,  81,  91,  145. 
may  be  filed  in  vacation,  27,  321. 

when  and  how  filed,  and  preceedings  thereon,  321,  &c. 
prisoners  in  custody  of  sherifi",  &c.  341,  &c. 
in  custody  of  marshal ; 

what,  and  when  and  how  filed,  353. 
by  same  plaintiff,  id. 

third  person,  id.  357,  8. 
in  vacation,  357. 
persons  upon  bail ;  37,  352,  3. 

when  actually  filed,  and  when  not,  353. 
how  far  considered  as  commencement  of  action,  id. 
in  Common  Pleas, 

against  attorneys ; 

jurisdiction  of  court  by,  38. 
may  be  filled  in  vacation,  27,  323. 
when  and  how  filed,  and  proceedings  thereon.     See  tit. 

Attorneys. 
issue  by,  how  made  up  of  a  subsequent  term,  719. 
filed,  to  warrant  judgment,  after  error  assigned,  1172. 
warden  of  Fleet,  could  not  formerly  have  been  filed  in  vaca- 
tion, 324. 
on  Stat.  59  Geo.  III.  c.  64,  id. 
formerly  filed  against  prisoners  in  the  Fleet,  92. 
against  members  of  the  House  of  Commons ; 

jui"isdiction  by,  and  mode  of  proceeding,  on.  stat.  12  &  13  W. 
IIL  c.  3,  pp.  27,  37,  91,  92,  116,  17;  145. 
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BILL,  contimied. 

against  members  of  the  House  of  Commons,  continued. 

■when  and  how  filed,  and  proceedings  thereon,  120,  21. 

dccharation  in  ejectment  by,  120o. 

amendments  of,  or  by,  427,  440,  41  ;  71  •'^.. 

want  of,  aided  by  verdict,  lt2'},  1171. 

error,  after  judgment  by  default,  kc.  1171. 
how  assigned,  1170. 

certiorari  for ;  id. 

proceedings  on,  id.  1171. 
BILL  OF  COSTS.     See  tits.  Attorneijsi,  and  Cui<fH. 
BILL  OF  MIDDLESEX, 

what,  and  why  so  called,  14;"),  140,  7. 

might  formerly  have  been  sued  out  before  cause  of  action,  14J.  :i53. 

cannot  now  be  sued  out  for  debt  not  due,  14'),  (I. 

lies  not  against  peer,  &c.  118,  145. 

proper  process,  when  defendant  resides  in  Middlcaer,  147. 

how  far  considered  as  commencement  of  suit,  27,  145,  G;  •]'>■] 

continuance  of,  by  latitat,  27,  147. 

out  of  what  oflficc  it  issues,  140. 

signed,  but  not  sealed,  id. 

common  or  special,  id.  150. 

has  no  direction,  or  teste,  151. 

how  stated  in  pleading,  152. 

should  not  be  served  out  of  Middlesex^  1G8. 

arrest  on  in  London,  irregular,  218. 

need  not  be  sued  out  against  casual  ejector;  in  ejectment,  1224 
BILL  OF  PARTICULiVRS.     Sec  tit.  Particulars. 
BILLS  OF  EXCEPTIONS, 

what,  and  how  they  arise,  862,  &c. 

grounds  of,  8G2,  3. 

in  what  cases  allowable,  and  in  what  not,  id. 

must  be  tendered  at  the  trial,  8G3. 

case  always  goes  to  the  jury  on,  862. 

abandoned,  on  moving  for  a  new  trial,  8G3,  013. 

forms  of,  864. 

effect  of,  when  the  whole  evidence  is  set  out,  id. 

objecting  to  evidence  on,  id.  ('•.) 

sealing,  864,  5. 

on  writ  of  fiilse  judgment,  id.  («.) 

waived,  by  bringing  writ  of  error  before  it  is  signed.  803. 

proceedings  on; 

■writ  of  error,  863,  4. 

to  confess  or  deny  seal,  865. 

on  error  from  K.  B.  in  Ireland,  id. 

judgment  on,  id. 

costs  of,  id. 

on  reversal,  1181. 
BILLS  OF  EXCHANGE,  AND  rROMlSSonV  XoTES.  \ 

actions  on ; 
of  debt,  3. 
by  indorsees  of,  G. 
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BILLS  OF  EXCHANGE,  ETC.,  continued. 
actions  on,  contimied. 

when  payable  after  sight,  or  demand,  17. 

limitation  of,  23,  4. 

what  will  take  case  out  of  statute  of  limitations,  23,  4. 

what  will  not  take  case  out  of  statute  of  limitations,  19,  25. 

arrest  in,  165,  171,  178,  984. 

of  feme  covert,  195. 
when  barred  by  bankruptcy,  and  when  not,  202,  207,  8. 
affidavit  of  debt  in,  183,  4;  195. 

liability  of  bail  on,  294. 
parties  to,  when  allowed  to  be  bail,  and  when  not,  270. 
declaring  in,  on  foreign  bill,  429. 

banker's  notes,  617. 
costs  in,  on  attachment  against  sheriff,  315. 
staying  proceedings  in,  530,  541. 
assessing  damages  in,  without  writ  of  inquiry,  571,  &c. 

notice  must  be  given  of  appointment  for,  in  C.  P.  572. 
venue  cannot  be  changed  in,  604. 
interest  recoverable  in,  and  from  what  time,  872,  3. 
considered  as  damages,  id. 

when  allowed,  on  error  in  Exchequer  Chamber,  1182,  3. 
damages  in,  872,  3. 
warrant  of  attorney  on,  when  given  for  a  gaming  debt,  548. 
evidence  of,  on  execution  of  inquiry,  581. 
delivering  copies  of,  591. 

cannot  be  set  off,  if  indorsed  after  bankruptcy,  667. 
proof  required  for  setting  off,  id. 
notice  of  indorsement  of,  440. 

demand  and  refusal  by  acceptor,  must  be  laid  in  action  against  indorser. 

919,  20. 
notice  to  produce,  need  not  be  given  in  trover,  803. 
interest  on,  proveable  under  commission,  209,  10  ;  873. 
damages  in  trover  for,  873. 
bail  not  discharged  by  plaintiff's  receiving,  296. 

in  error  not  required  in  debt  on,  after  judgment  by  default,  1151. 
BILLS  OF  MIDDLESEX, 

signer  of,  43,  4. 
BIRMINGHAM,  30. 

court  of  requests  for,  957,  8. 
paving  act,  treble  costs  on,  988. 
BLACK  ACT,  122. 

repealed  by  stat.  7  &  8  Geo.  IV.  c.  27,  id. 

proceedings,  declaration,  evidence,  and  cases  determined  on,  id.  (c.) 
BLANK  WRITS, 

not  to  be  sealed,  54,  5. 
BOARD  of  Green  Cloth,  219. 
BOG, 

ejectment  lies  for,  in  Ireland,  1191. 
BONA  NOTABILIA,  604. 
BONDS, 

when  presumed  to  be  satisfied,  18,  19. 


INDEX.  1307 

BONDS,  continued. 

on  Stat.  4  Geo.  III.  c.  33,  analogous  to  recognizance  of  bail  in  error,  117. 
entered  into  by  wrong  names,  bow  dcclarud  on,  447. 
actions  on ; 

no  statute  of  limitations  in,  18. 
affidavit  of  debt  in,  184,  5. 
arrest  in,  173,  4. 
staying  proceeds  in,  541,  2. 
consolidating,  G14. 
assessing  damages  in,  879,  80. 
for  performance  of  covenants  ; 

liability  of  surety  on,  after  bankruptcy  of  principal,  200. 
what  arc  within  stat.  8  &  9  AV.  III.  c.  11,  §  8,  and  what  not,  r)84, 

6;  1108. 
proceedings  on.  See  tit.  Debt  on  Bond^fitr  performance  of  covenanti. 
of  arbitration,  need  not  be  stamped  as  agreements,  821,  2. 
outstanding,  plea  of,  G44. 
set  off  by  assignees  of,  G66,  7. 
to  king,  1044. 

proceedings  on,  1045,  6.  ' 

from  what  time  lands  arc  bound  by,  1051. 
BOOKS, 

of  a  public  nature,  503,  4. 
judicial,  801,  2. 
not  judicial,  id. 
entries  in,  proof  of,  id. 
inspection  of.     Sec  tit.  Inspection. 
of  attorneys'  names,  71,  2. 

rules  delivered  out  in  ejectment,  1221. 
ejectments,  at  judges'  chambers,  1224,  1230. 
warrants  of  attorney,  and  cognovits,  455,  6. 
for  entering  declarations,  in  Exchequer,  454. 

writs  of  ca.  sa.  in  sheriff's  office,  1098,  1125,  G. 
BOROUGH, 

capital  burgess  of,  when  not  privileged  from  arrest,  107. 
BOROUGH  COURT, 

return  of  proceedings  in,  407,  {b.) 
BOTTOMRY  BOND, 

debt  proveable  on,  under  commission  of  bankrupt,  20.).  yii.) 
action  on ; 

assessing  damages  in,  without  writ  of  inquiry,  571. 
bail  in  error  in,  1150. 
BREACHES, 

negative,  or  affirmative,  440. 
how  assigned,  id.  G8G. 

on  Stat.  8  &  9  W.  III.  c.  11,  §  8,  pp.  583,  4,  5 ;  050. 
BRIBERY, 
actions  for ; 

staying  Droceedings  in,  518. 
consolidating,  614. 
altering  venue  in,  G02. 
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BRIEF,  799,  847. 

expense  of  preparing  on  execution  of  inquiry,  580. 
BRINGING  Money  into  Court.     See  tit.  Money. 
BRISTOL,  City  of; 

court  of  requests  for,  957. 
BRIXTON, 

court  of  requests  for  Eastern  half,  and  Western  division  of  hundred  of, 

957. 
BROKERS,  See  tit.  Policij  Brokers. 

when  compellable  to  produce  books,  592. 
BUILDING  ACT, 

actions,  for  things  done  in  pursuance  of; 
limitation  of,  21. 
notice  of,  32. 
BYE  LAWS, 

assumpsit,  or  debt  on,  2,  3. 

avowry  or  cognizance  on,  645. 


C. 

CAMBRIDGE, 

claim  of  conusance  by  university  of,  631,  &c. 

canAl  act, 

distress  for  money  due  on,  not  within  stat.  11  Geo.  II.  c.  19,  §  22,  p. 

977. 
CANTERBURY, 

service  o^  capias  in,  directed  to  sheriff  of  ^ewf,  168. 
CAPIAS  AD  RESPONDENDUM, 
when  it  lies,  128,  193. 

against  whom  it  does  not  lie,  116,  128,  190,  &c. 
in  Kings's  Bench ; 
special,  128. 
Common  Pleas ; 

quare  clausum  f regit.     See  tit.  Process. 
by  continuance,  id. 
Exchequer ; 

of  privilege,  38,  9  ;  92,  321. 
alias,  128. 
p)lu7'ies,  id. 
testatum,  id. 
non  omittas,  id. 
teste  and  return  of,  129,  152. 
amendment  of,  130,  155,  161. 
bailable,  171,  2. 
not  bailable,  166,  7. 
common  or  serviceable,  166,  [g.) 
against  a  peer,  set  aside,  118,  192. 
returns  to,  308,  &c. 
on  pone,  or  recordari,  &c.,  417. 
CAPIAS  AD  SATISFACIENDUM, 
generally,  993,  &c.  1025. 
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CAPIAS  AD  SATISFACIENDUM,  continued. 

;fencrally,  continued. 

not  expressly  given  by  statute,  1025. 

Avhen  it  lies,  and  when  not,  1025,  0,  7;  1103. 

for  defendant's  costs,  on  nonpros,  &c.  1020. 

against  whom  it  lies,  and  whom  not,  1025,  (J,  7  ;  1132,  3. 

lies  not  against  spiritual  persons,  for  non-residence,  1020. 

bail,  in  C.  r.  1026,  1043,  1133. 
to  whom  directed,  1027. 
form  of,  id. 

for  the  residue,  lOlD,  1027. 
signing  and  sealing,  999,  1027. 
teste  and  return  of,  id.  1027,  8. 

by  original,  id. 
indorsement  on,  of  defendant's  place  of  abode  and  addition,  in  K. 

B.  999. 
amendment  of,  1028,  1120. 
returns  to,  1028,  1097,  8. 
testatum,  1028. 
nan  omittas,  id. 

process  of  outla^viy,  131,  1028. 
clause  of,  in  extent,  1064. 

relief  on,  of  croAvn  debtor,  by  stat.  57  Geo.  III.  c.  117,  §  0,  id.  1005,  G. 
consequence  of  defendant  being  taken  on,  1028. 

not  satisfying  plaintiff,  1029. 
plaintiff  bound  to  accept  debt  and  costs,  when  tendered,  and  discharjzc 

defendant,  1028. 
sheriff  not  authorised  to  receive  money  of  defendant,  1029. 
how  far  considered  as  satisfaction,  id,  1030. 
generally,  id. 
as  against  co-defendants,  1030. 

third  persons,  id. 
after  defendant's  discharge,  by  privilege  of  parliament,  irl. 

death,  1031. 

escape,  or  rescue,  id.  1032. 

discharge  on  Lord's  act,  385. 
to  charge  bail,  1097,  8. 

fresh  Avrit  of,  when  necessary,  1098. 

direction,  id. 

teste  and  retm-n  of,  in  K.  B.  id. 

C.  P.  1090. 
must  lie /our  days  in  sheriff's  office,  1098,  9;  llLo. 
Stmdaij  not  reckoned  as  one  of  them,  i<l. 
must  be  entered  m  public  book,  in  sheriff's  office,  1098,  111.),  6. 

filing,  1099.  _  mo   -1   //\ 

cannot  be  sued  out,  or  returned,  pending  error.  111.',  id.  (/.) 
want  of,  when  and  how  pleadable,  689,  111.8,  9. 
against  peers  of  the  realm,  121,  1025,  0. 

feme  covert,  on  judgment  against  her,  10-6,  1114,  lo. 
for  charging  defendant 'in  execution,  in  count  v  gaol,  363. 
damages  and  costs  in  ejectment,  after  verdict,  11.43,  4. 
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CAPIAS  AD  SATISFACIEXDUM,  continued. 

prisoners  on.     See  tit.  Prisoners. 
CKPIAS  pro  fine,  558,  943.  (c.) 

si  la'ieus,  1086,  7. 
CAPIAS  UTLAGATUM, 

general,  135,  6. 
special,  137. 

bankrupt  in  custody  on,  not  discliarged  by  proof  of  debt, 

&c.  136. 
poundacje  on,  1040. 
CAPIAS  IN  WITHEKXAM,  1038. 
CAPIATUR, 

want  or  wi'ong  addition  of,  aided,  943. 
CARETS,  of  Rolls,  732. 
CARRIERS, 

liability  of,  620.  {m.) 
actions  against,  5. 

declarations  in,  445,  620.  (m.) 
pleas  in,  635,  6. 
CASE, 

actions  upon,  4,  kc. ;  10,  (a.)  58,  430,  31. 
against  sheriffs,  &c.     See  tit.  Sheriffs. 
limitation  of,  15. 
process  in,  128. 
declaration  in,  433,  440,  41,  2. 

variances  bet^veen,  and  evidence,  434,  5.  (/.} 
Pleas  in.     See  tit.  Picas  and  Pleading. 
damages  in.     See  tit.  Damages. 
judgment  in,  931. 
costs  in.     See  tit.  Costs. 
execution  in,  993. 
special.     See  tit.  Sj^ecial  Case. 
CASES,  in  House  of  Lords,  1177. 
by  whom  signed,  id. 
contents  of,  id. 
number  of,  id. 
when  delivered,  id. 
CASH  PAYMENTS, 

restrictions  on,  determined,  520.  (b.) 
CASSETUR  hiUa,  vel  breve; 
entry  of,  in  K.  B.  677,  683,  930. 

C.  P.  id. 
arrest  after,  175. 
declaring  after,  424. 
defendant  not  entitled  to  costs  on,  683. 
CATHOLICS.     See  tit.  Homan  Catholics. 
CATTLE  GATES, 

ejectment  lies  for,  in  Yorkshire,  1191. 
CERTAINTY, 

in  pleading,  451,  661,  id.  [e.)  850. 
awards,  828. 


INDEX.  1311 

CERTIFICATE, 

of  attorneys.     See  tit.  Attorneys. 

of  special  pleaders,  draftsmen  in  e([uity,  and  convcyanccr.«,  77. 
only  qualifies  members  of  inns  of  court,  id. 
death,  &c.  for  reversin;:;  outlawry,  144. 
bankrupt.     See  tit.  Bankrupt. 
or  copy  of  causes,  from  ^raoler,  &c.  3G8. 
no  bill  or  declaration,  when  dispensed  with,  id.  (//.) 
cause  shown,  on  rule  for  judgment  on  nul  tiel  recur  J,  in  (J.  1'.  74  ti. 
probable  cause  of  seizure,  in  actions,  &c.  relating  to  customs  or  excise, 

892,  908,  y. 
alleging  diminution,  &;c.  in  House  of  Lords,  1171. 
for  costs ; 

on  43  Eliz.  c.  G,  pp.  GoO,  952,  3. 

in  what  actions  granted,  952,  3. 

7  Jac.  I.  c.  5,  p.  989. 

22  &  23  Car.  II.  c.  9,  pp.  9G3,  &c.;  1000,  1001. 

8  &  9  W.  III.  c.  11,  §  1,  p.  98G. 

§  4,  pp.  9G5,  9G8. 
4  &  5  Ann.  c.  IG,  §  5,  p.  (iGO. 
24  Geo.  II.  c.  18,  §  1,  p.  792. 
WeleJi  judicature  act,  9G9,  70. 
for  costs  of  special  jury,  792. 
CERTIFYING  RECORD.     See  tit.  Urror. 
CERTIORARI, 

■vvhat,  and  when  it  lies,  in  general,  397,  8 ;  1134, 

for  removal  of  all  causes,  from  inferior  courts,  398. 
in  ejectment,  id. 
out  of  what  court  it  issues,  397,  8 ;  745,  6. 
Chancery,  397. 
K.  B.  or  C.  P.  id. 
Exchequer,  id.  398. 
and  mittimus,  398,  745,  G ;  943. 
what,  745,  G. 

when  record  must  be  certified,  or  only  tenor,  id. 
in  civil  actions,  before  judgment,  38,  398, 
to  remove  causes  from  isle  of  ivVy,  398. 

cinque  ports,  kc.  id. 
on  foreign  attachment,  id.  399. 
to  Wales,  or  county  palatine,  399. 
by  Stat.  1  Geo.  IV.  c.  87,  id. 

5  Geo.  IV.  c.  lOG,  id.  400. 
lies  not,  to  remove  record  from  Durham,  for  rendering  bail,  28G, 
'  401,  2, 

replevin^  from  CDunty  court  in  Wales,  into  K. 
^  13,  400. 

when  debt  is  under  40.<*.,  p,  309. 
in  civil  actions,  after  judgment,  400. 
for  having  execution ; 

to  inferior  covu'ts,  401. 

courts  in  Wales,  and  counties  palatine,  id.  402, 
courts  of  requests,  402,  3, 
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CERTIORARI,  continued. 
in  criminal  cases,  400,  1142. 

affidavit  for  rule  nisi  for,  how  entitled,  400,  493.  i 

for  removing  recognizance  to  keep  the  peace,  1093.  : 

to  certify  whether  defendant  is  an  attorney,  635. 

practice  of  inferior  court,  715. 
direction  and  form  of,  403. 

teste  and  return  of,  id.  | 

quashing,  and  superseding,  id. 
effect  of,  404. 
receipt  and  allowance  of,  id.  405. 

in  what  stage  of  the  cause,  405. 
in  causes  under  ^ve  pounds,  id.  406. 

twenty  pounds,  401,  406. 
return  of  proceedings  in  borough  court,  407.  {h.) 

Mayor's  court  of  London,  id. 
Great  Sessions,  id. 
that  defendant  was  taken,  &c.,  on  plaint  levied  in  sheriff's  court  of 

London,  407.  {d.) 
when  and  how  made,  407. 
to  what  officer,  1159,  60. 
effect  of  filing,  411,  12. 
bail  on,  407,  8. 

when  and  how  put  in,  excepted  to,  and  justified,  408,  &c. 
procedendo  ; 

what,  and  when  it  lies,  410,  &c. 
cannot  be  granted,  after  return  filed,  411,  12. 
cause  remanded,  412. 
declaration  on,  id. 

de  novo,  id. 
form  of  scire  facias,  after  removal  by,  400,  401,  1106. 
execution  on  removal  by,  out  of  what  court,  401,  995. 
in  error,  1143. 

prcecipe  for,  1170. 

by  plaintiff,  to  verify  his  errors,  1167,  {d.)  1170,  &c. 
by  defendant,  to  disprove  them,  108,  714,  1172,  3. 
by  court,  for  their  own  information,  1174.  •' 

CESSET  EXECUTIO,  876,  1104.  i 

CESSET  PROCESSUS.     See  tit.  Stet  Processus.  \ 

CESTUI  QUE  TRUST,  j 

money  due  to  or  from,  may  be  set  off,  QQQ.  4 

execution  against  lands,  &c.,  of,  1035,  6.  i 

CHALLENGE  of  Jurrors.     See  tit.  Jtiri/.  i 

overruling,  ground  for  bill  of  exceptions,  862.  t 

disallowing,  no  ground  for  new  trial,  but  for  venire  de  novo,  853,  4 ; 

906.    ; 

CHAMPERTY, 

what,  325. 
CHANCERY.     See  tit.  LJqiiity. 

six  clerks  of,  and  cursitors,  &c.,  excepted  out  of  stat.  22  Geo.  II.  c.  46, 

p.  62. 
affidavits  in,  of  execution  of  articles  of  clerkship,  64.  (/.) 
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CHANCERY,  continued. 

solicitor  in,  may  practise  on  equity  side  of  Exclicijucr,  72,  3. 

on  cc^uity  side  (if  Exclie(iuer,  cannot  as  such  practise  ill,  73. 
privilege  of,  in  arresting  attorney  of  K.  B.  83. 
bound  to  proceed  in  cause,  8(5,  7. 

declining  to  act,  has  no  lien  for  costs,  upon  a  fund  in  court,  87. 
costs  of,  -when  concerned  for  pauper,  li'J. 
attorney  of  K.  B.  though  not  a  solicitor  in,  may  sue  out  commigsion  of 

bankrupt,  73. 
costs  in,  when  proveable  under  commission  of  bankrupt,  210. 

taxation  of,  330. 
subpoena  in,  156. 

service  of,  id. 
process  out  of,  not  within  stat.  23  Hen.  "\'I.  c.  0,  p.  222.  {d.) 
bail  on  attachment  in,  222. 
sixty  clerks  in,  may  be  bail,  247. 

effect  of  injunctions  in,  4G1,  1105,  and  see  tit.  Injunctions. 
hearing  counsel,  on  cause  sent  out  of,  in  C.  P.  507. 
bill  in,  no  fomidation  for  staying  proceedings,  528. 
exemplifications  in,  800. 
office  copies  of  depositions  in,  801. 
proceedings  in,  id. 
court  of,  trial  of  issues  directed  l)v,  753. 

not  within  stat.  9  &  10  W.  III.  c.  15,  §  1,  p.  821. 
application  for  new  trial,  on  feigned  issue,  directed  by,  913. 
evidence  of  verdict  thereon,  943. 
sequestration  in.     See  tit.  Sequestration. 
CHAPEL, 

ejectment  lies  for,  1192, 
CHAPEL-WARDENS, 

service  of  declaration  in,  ejectment  on,  1212. 
CHARTER-PARTY, 
affidavit  of  debt  on,  186. 

venue  cannot  be  changed  in  action  on,  604,  Oil. 
CHATTELS  REAL, 

may  be  extended  or  sold,  on  elegit,  1035. 

extent,  1052. 
from  what  time  bound,  on  extent,  id. 
CHIEF  BARON, 

of  Exchequer,  salary  of,  39.  ((/.) 
CHIEF  JUSTICES, 

salaries  of,  id. 
CHIEF  USHER  AND  CRIER,  OF  K.  B.  52. 

PROCLAMATOR,  IN  C.  P.  id.  53. 
CHIROGRAPH, 

of  fine,  Avhen  evidence,  and  when  not,  800,  801. 
CHOSE  IN  ACTION, 

actions  by  assignees  of,  6,  7. 
CHRISTIAN  NAMES,  447,  8,  9 ;  702. 

initials,  or  omission  of,  in  process,  &c.,  14H.  301.  447.  '^. 
CHURCH, 
ejectment  lies  for,  1192. 
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CHURCHWARDENS, 

service  of  declaration  in  ejectment  on,  1212. 
CHURCHWARDENS  AND  OVERSEERS, 

entitled  to  protection  of  stat.  24  Geo.  II.  c.  44,  §  6,  p.  35. 
actions  by,  on  stat.  59  Geo.  III.  c.  12,  §  17,  pp.  7,  8. 
CINQUE  PORTS,  152,  630,  1138. 
CIRCUITS,  106. 

commissions  of  judges  on,  41. 

opening,  id. 
officers  on,  59. 
CIRCUITY  OF  ACTIONS,  10. 
CLAIM, 

of  conusance.     See  tit.  Conusance. 
property,  in  Exchequer,  1076,  7. 
CLAUSUM  FREGIT.     See  tits.  OriginalWrit,  and  Process. 
CLERGYMEN, 
arrest  of,  219. 

exempted  from  serving  on  juries,  784. 
proceedings  against,  1023,  4. 

on  insolvent  act,  1  Geo.  IV.  c.  119,  p.  1024. 
CLERK  OF  DECLARATIONS, 

his  duty,  &c.  322.  (e.) 
CLERK  OF  JUDGMENTS, 

books  of,  801,  806,  7. 
CLERK  OF  PEACE, 

cannot  act  as  attorney,  84. 
CLERK  OF  PLEAS,  in  Exchequer,  58. 
CLERK  OF  ATTORNEYS.     See  tit.  Attorneys. 
CLOSE, 

ejectment  will  not  lie  for,  without  other  description,  1191. 
COGNIZANCE.     See  tit.  Replevin. 
COGNOVIT  ACTIONEM, 
what,  559,  60. 
objects  of,  559. 
Avhen  and  how  given,  id.  560. 
before  declaration,  559. 

process  sued  out  in  Exchequer,  id.  560. 
after  declaration,  and  before  plea,  id. 
after  plea,  id. 

relictd  verificatione,  559. 

withdrawing  plea  on,  560. 
upon  terms,  id. 
form  of,  559,  60. 
stamping,  560. 
when  given  by  attorney,  562. 

prisoner,  in  custody  of  sheriff's  officer,  on  mesne  process, 

550,  560. 
marshal,  id. 
tenant  in  ejectment,  to  prejudice  of  landlord,  1236. 
•of  the  whole,  or  part  of  cause  of  action,  560. 

or  copy,  and  affidavit,  &c.  to  be  filed  with  clerk  of  dockets,  in  K.  B.  561. 
consequence  of  omission,  in  case  of  bankruptcy,  or  insolvency,  id.  562. 
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COGNOVIT  ACTIONEM,  coni^inued. 

defeasance  on,  to  be  >vritten  on  same  paper  or  parclimcnt,  before  filinpr, 

6«J1,  1. 
proceedinrrs  on,  HGO,  Gl,  02. 
charging  d-efendant  in  execution  after,  .000,  Gl. 
entry  of  satisfaction. on,  555,  0;  1041.  (*/.) 
waiver  of  irregularity,  243,  5G2,  507. 

when  it  operates  as  a  discharge  of  bail,  and  when  not,  205,  301,  305, 

00;»,  lO'JT. 
sheriff,  315. 
discharged,  l)y  defendant's  bankruptcy  and  certificate,  210,  502. 
costs  on,  when  not  allowed,  500,  01. 

after  argument  of  special  case,  and  new  trial  ordered,  900,  910. 
no  bar  to  writ  of  error,  unless  so  expressed,  1135. 
COLOUR,  in  pleading,  053,  4. 
express,  id. 
implied,  id. 

want  of,  aided  by  statute  of  jeofails,  924. 
COMMISSION, 

of  judges,  upon  their  circuits,  41. 

opening,  id. 
of  bankrupt ;  See  tit.  Bankrupt. 

bill  of  costs,  for  business  done  under,  332. 
rebellion,  in  Exchequer,  157. 
for  taking  affidavits,  490,  7. 

grantable  by  courts  in  Ireland,  100.  (c.) 
in  coui-t  of  great  sessions,  497.  {n.) 
stamp  duty  on,  179.  (o.) 
recognizances  of  bail,  249,  50. 
stamp  duty  on,  249.  (/.) 

to  be  granted  only  to  certificated  attorneys  or  solicitors, 

491. 
examining  witnesses  abroad,  770,  71 ;  810,  kc. 
trial  of  cause  at  the  assizes,  in  Exche(iucr,  777. 
finding  simple  contract  debts  to  crown,  I'^-^^S  7 ;  1003,  4. 
evidence  of  debt,  on  execution  of,  1047. 
del  credere,  065. 
COMMISSIONERS, 

of  turnpike  roads,  actions  by  or  against,  8,  9. 
upon  circuits,  41. 

opening  their  commissions,  id. 
of  bankrupt.     See  tit.  Bankrupt. 
actions  against,  Same  title. 

proceedings  in.     Same  title. 
bankrupt  remanded,  on  commitment  by,  288. 
of  land  tax ; 

distress  for  fine  imposed  by,  528.  (/. ) 
lottery,  594. 

stamp  office,  80,  487,  590. 

sewers;  i     •       r 

treble  damages  in  action  for  taking  distress,  &c.  by  authority  of, 

"^  8»»,  894. 
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COMMISSIONERS,  contmued. 
for  auditing  public  accounts,  &c. ; 

bringing  witnesses  before,  when  in  custody,  809. 
taking  affidavits,  179,  80 ;  241,  2 ;  491,  2 ;  496,  7. 
recognizances  of  bail,  249,  &c. 
bail  book  of,  258. 
scire  facias  on,  1122. 
affidavit  sworn  before,  how  entitled,  492. 
acknowledgment  of  party  to  fine  or  recovery,  494. 
examining  witnesses,  on  interrogatories,  810,  11. 
under  inclosure  acts,  &c.  819,  20 ;  844. 
COMMITMENT,  285,  364,  &c. 
on  habeas  corpus ;  350,  51,  2. 
evidence  of,  351. 

when  matter  of  record,  and  when  not,  351,  2. 
entry  of,  364. 
by  commissioners,  bankrupt  remanded  on,  287. 
for  contempt  in  face  of  court,  479,  80. 

in  execution  for  penalties,  on  Cioldsmitlis  Company's  act,  996. 
COMMITTITUR, 

on  render,  in  K.  B.  289. 

charging  defendant  in  execution,  364,  5. 
entry  of,  in  marshal's  book,  364. 
COMMITTITUR  PIECE,  364. 
filing  and  entering,  id. 

not  necessary,  on  commitment  under  habeas  corpus,  id. 
COMMON, 

right  of,  how  stated,  444. 
justification  under  right  of,  645,  6. 
ejectment  for,  1193. 
COMMONERS, 
avowry  or  cognizance  by,  645. 
pleas  in  bar  by,  id. 
COMMON  PLEAS, 
jurisdiction  of,  in  personal  actions,  37,  8. 
officers  of,  44,  &c. 

means  of  commencing  actions  in,  91,  2. 
error  from,  1137. 

to,  lies  not  from  inferior  courts,  id.  1138. 
COMMON  PLEAS  AT  LANCASTER, 
teste  of  original  writ  in,  107. 
assignment  of  bail  bond  in  298.  (d.) 
removal  of  causes  into,  406,  7  ;  1188. 

recognizance  on,  406,  7. 
direction  of  writ  of  error  to,  1142.  ' 
bail  required  on  writ  of  false  judgment  in,  1188. 
statutes  of  jeofails  extended  to,  298. 
COMMON  RECOVERY.     See  tit.  Recovery. 
COMMON  ROLLS,  in  C.  P.  728,  9. 

Exchequer,  729. 
COMPANIES, 

actions  by  or  against  public,  8. 


INDEX.  1317 

CO'SlVERmT  ad  cUcm; 
plea  of,  310,  317,  18. 

striking  recoguiziincc  of  bail  off  the  file  on,  317,  18. 
need  not  be  signed,  in  K.  B.  «i71. 
C.  P.  G72. 
must  be  delivered,  in  K.  B.  G71,  2. 
issue  on,  by  Avhom  made  up,  717. 
COMPOSITION, 

deed  of,  Avhen  sufficient  or  not  to  avoid  bankrupt's  certificate,  1108   0 
COMPOUNDING  PENAL  ACTIONS,  54G. 
in  Avhat  cases  allowed,  id. 
in  Avhat  not,  557. 

application  for,  must  be  made  in  hank,  and  not  at  ii(!<i  jiriusy  hbU. 
consent  of  croAvn,  Avheu  necessary,  557. 
affidavit  for,  556,  id.  ('.) 
motion  and  rule  for,  Avlien  and  how  made,  in  K.  B.  486,  556,  7;  556,  (/) 

C.  P.  486,  557. 
proceedings  thereon,  557,  8. 
costs  on,  557. 
composition  money ; 

king's  part  of,  to  whom  paid,  557. 

how  recovered,  on  informations,  id. 
attachment  for  non-payment  of,  id. 
order  for,  conclusive,  558. 
COMPROMISE, 

effect  of,  on  attorney's  lien,  338,  9. 
COMPULSIVE  CLAUSES,  in  Lords'  act,  382,  &c. 
COMPUllGATOllS, 

number  of,  on  wager  of  law,  649. 
CONCILIUM.     See  tit.  Demurrers,  and  Error. 
CONCLUSION  to  Declaration.     See  tit.  Declaration. 
CONCORD, 

of  fine,  amended,  700. 

supplied,  when  lost,  701. 
CONDITIONAL  PROMISE, 

when  sufficient,  or  not,  to  take  case  out  of  statute  of  limitations  26,  7. 
CONDITIONS,  precedent,  436,  &c. 

plea  of  non-performance  of,  643. 
subsequent,  436,  7. 
CONFESSION, 

of  lease  and  entry  only,  in  ejectment,  490,  1227. 
judgments  by.     Sec  tit.  Judgments. 
and  avoidance.     See  tit.  Pleas  and  Pleading. 
without  avoidance,  920. 

proceedings  on,  id.  921. 
CONFIRMATION, 

of  promise  by  infant,  must  be  in  writing,  650.  {p.) 
CONSENT, 

rules  by,  484,  5. 
CONSENT  RULE, 

in  ejectment,  484,  490,  1203,  4;  1225,  cS:c.  1230. 
E 
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CONSIDERATION, 
express,  or  implied,  435. 
executed,  or  executory,  id.  / 

when  good,  id.  436. 
CONSOLIDATION, 

of  actions,  in  general,  614. 

on  policies  of  insurance.     See  tit.  Policy  of  Insurance. 
motion  and  rule  for,  in  K.  B.  487,  614. 
judge's  order  for,  in  C.  P.  615. 
informations  in  nature  of  quo  warranto  not  allowed,  614. 
ejectments,  1232. 
CONSOLIDATION  RULE.     See  tit.  Policy  of  Insurance. 
CONSPIRACY, 

person  convicted  of,  may  make  affidavit  to  hold  to  bail,  179, 
indictment  for,  no  ground  for  staying  proceedings,  907. 
CONSTABLES  AND  HEADBOROUGHS, 
demand  of  copy  of  warrant  from,  33,  4,  5. 
authorized  to  execute  warrants,  out  of  their  precincts,  34.  [e.) 
actiqns  against,  33,  4,  5. 
limitation  of,  19,  20. 
venue  in,  430,  31. 
pleas  in,  653. 
costs  in,  892,  970,  988. 
attorneys  not  liable  to  be  chosen,  82. 
CONSUL, 

Qu.  if  affidavit  of  debt  may  be  made  before,  in  foreign  country,  181,  2. 
not  privileged  from  arrest,  191. 
CONSULTATION,  writ  of, 

in  jyrohibition,  for  not  verifying  suggestion  in  six  months,  948. 
CONTEMPT, 

in  non-payment  of  money  or  costs,  discharged  by  insolvent  act,  392,  3. 
face  of  court,  proceeding  on,  479,  80. 
addressing  jury,  fining  defendant  for,  860. 
attachment  for ; 

not  in  general  bailable,  222,  481. 
proceedings  on,  481,  2. 
prisoner  in  custody  for,  not  in  general  entitled  to  rules  of  prison,  373. 
CONTEMPTUOUS  WORDS.     See  tit.  Attachment. 
CONTINGENT  DAMAGES.     See  tit.  Damages. 
DEBTS, 

when  proveable  under  commission  of  bankrupt,  205, 6, 
not  discharged  by  insolvent  debtors'  act,  213. 
CONTINUANCE, 

of  bill  of  Middlesex,  by  latitat,  27,  147. 

effect  of  entering,  in  support  of  commission  of  bankrupt,  27.  (^.) 
how  stated  in  pleading,  162. 
capias  by,  in  C.  P.  See  tit.  Process. 
of  process,  151,  162,  3  ;  678,  8. 
before  declaration,  678,  9. 
after  declaration,  and  before  issue,  679. 
issue,  and  before  verdict,  id.  932. 
verdict,  or  demurrer,  678. 
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CONTINUANCE,  continued. 
of  process,  continued. 

after  judgment  by  default,  678. 
in  error,  llTo. 
entry  of,  1G2,  1104. 

may  be  made  at  any  time,  G78,  11 G3. 
certiorari  for,  how  directed,  1170.  (i.) 
want  of,  when  aided  or  cured,  G71>. 
may  be  added,  after  judgment  in  penal  action,  id. 
of  notice  of  incjuiry.     See  tit.  Inquiri/. 

trial.     See  tit.  Trial. 
pleading  after  last.     See  tit.  Pleas  and  Pleading. 
CONTINUANCE  DAY,  277. 
CONTRACTS, 
by  parol,  433,  4. 
in  writing,  433,  4. 

by  deed,  under  seal,  434. 

agreement,  without  seal,  434. 
express  or  implied,  23,  435. 
present  or  future,  434. 
actions  upon,  1,  &c. 

by  and  against  whom  brought,  G,  7. 
limitation  of,  15. 
how  stated  in  declaration,  435. 

special,  admitted  by  bringing  money  into  court,  625,  6. 
CONTRIBUTION, 

action  for,  208,  896. 
CONTUMACE  CAPIENDO, 

writ  of,  373,  (c.) 
CONVEYANCERS, 

stamp  duty  on  certificates  of,  77. 
certificated,  may  maintain  action  for  fees,  id. 
not  allowed  to  be  bail,  247. 

take  affidavits,  491. 
CONVICTION, 

removal  of,  by  certiorari,  400. 
plea  of  former,  G44. 

damages  and  costs,  in  actions  against  justices,  after  quashing,  832,  3, 

970. 
new  trial  after,  907,  911,  12. 
CONVOCATION,  Members  of,  193. 
CONUSANCE, 
what,  631. 

in  what  cases  it  may  be  claimed,  id.  632. 
by  whom,  id.  633,  4. 

cannot  be  claimed  in  Exchequer  of  Pleas,  81,  2,  632. 
when  and  how  claimed,  463,  632,  &c. 
proceedings  after,  413. 
COPARCENERS, 

ejectment  by,  1190. 

demise  in,  how  laid,  1205,  6. 

confession  in,  of  lease  and  entry  only,  490, 1227. 
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COPY  of  Causes,  368. 

process.     See  tit.  Process. 

declaration.     See  tits.  Declaration,  and  Ejectment. 

records,  &c. 

under  seal,  800. 
not  under  seal,  id. 
deeds,  &c.  on  oyer,  586. 

for  tlie  purpose  of  declaring  thereon,  487,  591, 
if  there  be  only  one  part,  590. 
when  one  part  is  lost,  id. 
grantor  of  annuity  entitled  to,  591. 
written  instruments,  590,  91,  2. 

in  what  cases  formerly  demandable,  591. 
at  present,  id. 

in  actions  on  bills  of  exchange,  and  promissory 

notes,  i(f. 
policies  of  assurance,  id. 

what  a  sufficient  compliance 
with  the  order,  id. 
in  other  cases,  id. 
when  action  is  founded  on  written  instrument,  id. 
defendant  is  in  nature  of  a  trustee,  &c.  592,  3. 
in  what  cases  not  demandable,  591,  2. 
books,  &c.  593,  &c. 
examinations  before  justices,  &c.  593. 
record  of  acquittal,  id. 
copy  of,  not  evidence,  800. 
COPYHOLD  Lands,  not  bound  by  judgment,  935. 

within  register  acts,  941. 
extendible  on  elegit,  1034,  5. 
COPYHOLD  Tenant,  rule  for  his  inspecting  court  rolls,  485,  6  ;  468,  («.) 

594,  5. 
title,  how  stated  in  pleading,  442.  [h.) 
COPYHOLDER, 

in  right  of  his  wife,  not  allowed  to  be  bail,  246. 
custom  or  prescription  by,  for  common,  &c.  443.  (e.) 
CORONER, 

direction  to,  of  mesne  process,  151. 

jury  process,  780. 
exempted  from  serving  on  juries,  784. 
CORPORATION, 
must  be  sued  by  original,  27,  37,  91,  102,  104,  112,  145. 
process  against,  121. 
must  appear  by  attorney,  92,  109. 
what  they  may  do,  without  their  common  seal,  92.  (j9,) 
note  of  appearance  for,  121.  (/.) 
not  entitled  to  essoin,  109. 
members  of  not  subject  to  arrest,  193. 
beginning  of  declaration  against,  121.  {I.) 
seisin  of,  how  stated  in  pleading,  442.  {b) 
claim  of,  by  custom  or  prescription,  443.  ie.) 
note  by,  on  Lords'  act,  381,  2. 
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CORPORATION,  continued. 

pleas  in  quo  nuirranto,  against  members  of,  UjO,  T. 
CORPORATION  BOOKS,  802. 

inspcctinir,  505. 
COSINAGE,  damages  on  writ  of,  878. 
COSTS, 
what : 

parcel  of  damages,  945. 
as  between  parti/  and  pnrti/  ; 

de  incremcnto^  origin  of,  id. 
in  abatement ; 

on  issue  in  fact,  27,  642,  9G2. 
law,  042,  982. 
cassetur  hilla,  vel  breve,  083. 
in  scire  facias^  1132. 
interlocutory,  945. 

payable  by  attorneys,  for  improper  conduct,  85,  G ;  707. 
on  proceeding  by  original,  in  K.  B.,  103. 
yfrits  0?  distringas,  111,  119. 
reversing  outlawry,  143. 
discharging  married  women,  195. 
soldiers,  199,  200. 
insolvent  debtors,  214,  15. 
Stat.  43  Geo.  III.  c.  40,  §  2,  pp.  227,  8,  9. 
staying  or  setting  aside  proceedings  on  bail  bond,  282,  802,  3, 

&c.  541,  2. 
rendering  principal  by  bail  above,  280,  81 ;  288,  305. 
attachment  against  sheriff,  in  action  against  acceptor  of  bill 

of  exchange,  315. 
setting  aside  attachment  against  sheriff,  after  render,  312. 
motions,  503,  &c.  521,  2. 

not  allowed  on  showing  cause  in  first  instance,  503. 
when  rule  is  made  absolute,  503,  521,  2. 

discharged,  494,  503,  4. 
in  Exchequer,  491,  503,  1082. 
setting  aside  proceedings,  for  irregularity,  510. 

need  not  be  paid,  before  commeuccment  of  froh  action, 

538,  9;  1099,  1100. 
staying  proceedings,  1099,  1100. 

on  payment  of  debt  and  costs,  540,  41. 
when  not  allowed,  540. 
in  debt  on  recognizance,  542. 
in  ejectment,  for  non-payment  of  rent,  1234,  5. 


lent,  for  non-payment  of  rent,  123-J 

by  mortgagee,  1235,  6. 
t  superfluous  counts,  cS:c.,  Oir>,  It. 


striking  out  supei 

bringing  money  into  court,  621,  &c.  <i2<>,  7,  8, 
discontinuance,  079,  80,  81 ;  915,  981,  i^SiK 
on  amendments,  598,  9  ;  707,  &c.  710. 
of  writs  of  error,  1101,  2. 
after  error,  715,  1171,  2. 
reference  to  arbitration,  824,  5 ;  830,  kc.  959,  983. 
discharging  rule  to  set  aside  award,  845. 
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COSTS,  continued. 

interlocutory,  continued. 
on  remanet,  758,  833. 

withdrawing  juror,  627,  861,  2. 
repleader,  921. 
venire  de  novo,  923. 
writ  of  entry,  946.  (a.) 

applying  for  costs,  on  stat.  43  Geo.  III.  c.  46.  §  3.  pp.  984,  5. 
to  enlarge  time  for  sheriff's  making  his  return,  1018. 
quashing  writs  of  scire  facias,  in  K.  B.  947,  8  ;  1123. 

C.  P.  id. 
error,  1162,  3. 
suing  out  original  writ,  after  error,  1171,  2. 
of  writ,  &c.  deposit  to  answer,  227,  8,  9. 
opposing  bail,  in  K.  B.  271. 

C.  P.  id.  272. 
declaration,  when  allowed  on  staying  proceedings,  456. 
sham  pleas,  565,  6. 
counsel,  on  inquiry,  580. 
petitioning  creditor  for  commission,  330,  31. 
proving  his  debt,  &c.  after  notice,  on  stat.  6  Geo.  IV.  c.  16  §  90. 

p.  669. 
solicitor  to  commission,  331. 

application  for  judgment  as  in  case  of  nonsuit,  in  C.  P.  769,  70. 
special  jury,  792,  3 ;  832. 
witnesses,  680,  760,  806,  7 ;  811,  (d.)  814,  15. 

examining  on  interrogatories,  813. 
arbitrators,  833. 

trials  at  bar,  when  plaintiff  is  poor,  749. 
bill  of  exceptions,  865. 
application  for  new  trial,  in  C.  P.  916. 
new  trials,  599,  914,  &c. 

when  costs  are  directed  to  abide  event  of  suit,  832,  915, 16. 
rule  is  silent  as  to  costs,  in  K.  B.  916. 

C.  P.  id.  917. 
Exchequer,  917. 
after  special  case,  900,  916. 
how  to  proceed  for  non-payment  of,  917. 
for  not  declaring,  after  reversal  of  outlawry,  in  C.  P.  423. 
proceeding  to  trial: 

generally,  484,  758,  &c. 
in  King's  Bench,  759,  60. 
Common  Pleas,  id. 
Exchequer,  760. 
criminal  cases,  758,  9. 
quo  ivarranto,  id. 
hj  2)roviso,  761,  2. 
executing  inquiry,  484,  5 ;  580. 
motion  for,  580. 
final ;  945. 
for  plaintiff: 

at  common  law,  id. 
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COSTS,  continued. 
final,  continued. 

for  plaintiff,  continued. 

by  statute  of  Gloucester:  94'),  C. 

Avlicn  double  or  treble  damages  are  plven,  or  a  certain  per 
7i(ilti/,  by  substMjucnt  statute,  id. 
single  damages  are  given,  by  subseciucnt  statute,  'J4G. 
restrained,  by  43  Eliz.  c.  pp.  052,  3,  4. 

courtof  recjucsts acts:  See  tit.JC'oMrf  of  Jle(ju*»tM 

Acta. 
exceptions  out  of,  0/J8,  U,  (JO. 
■when  and  bow  taken  advantage  of,  960, 

01,2. 
on  reference  to  arbitration,  831,  959. 
restrained,  by  21  Jac.  I.  c.  16,  in  actions  for  words,  962. 

22  &  23  Car.  II.  c.  9,  in  tresjMKs,  963,  kc. 

23  Geo.  III.  c.  37,  §  24,  in  actions  against  officers  of 

customs,  or  excise,  H92,  968,  9. 

43  Geo.  III.  c.  46,  §  3,  when  plaintiff  does  not  recover 

sum  sworn  to,  kc.  174, 489,  981,  2  ;  984. 

c.  46.  §  4,  in  debt  on  judgment,  969. 

c.  141,  in  actions  against  justices,  892,  3 ; 

970. 

5  Geo.  IV.  c.  106,  §  21,  2,  in  Wales,  969,  70. 

6  Geo.  IV.  c.  108,  §  92,  against  officers  of  customs  or 

excise,  969.  (a.) 

7  &  8  Geo.  IV.  c.  29,  30,  relative  to  larceny,  &c.  970. 
extended  by  4  &  5  W.  &  M.  c.  23,  pp.  967,  8. 

8  &  9  W.  III.  3.  11,  p.  968. 
in  inferior  courts,  325,  962,  966,  7. 

on  removal  by  habeas  corjous,  413,  14. 
for  defendant; 

at  common  law,  945,  976. 
by  statute  of  3Iarleberge,  976. 
on  nonsuit,  or  verdict,  671,  977,  8 ;  980,  81. 
when  proveable  under  commission,  210. 
judgment  as  in  case  of  a  nonsuit; 

by  Stat.  14  Geo.  II.  c.  17 :  pp^762,  769,  70. 

when  not  allowed,  769,  979. 
for  not  proceeding  to  trial,  allowed  in  C.  V.  and  Exchct^er, 
on  discharging  rule  for,  759,  60 ;  1 69. 
aliter,  in  K.  B.  759,  769. 
of  application  for,  769,  70. 
discontinuance,  679,  80,  81;  981,  989. 
nolle  prosequi,  681,  981. 
nonpros,  418,  460,  851,  979,  981. 
in  ejectment,  1231. 

error,  1160,  1167,  8;  1181. 
demurrer,  654,  5;  659,  60;  949,  972,  982. 
Welch  judicatui-c  act,  969,  70. 
when  plaintiff  does  not  recover  siun  sworn  to,  (See.  174,  489,  982,  &c. 
judgment  for  plaintiff  is  reversed  on  error,  1180. 
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COSTS,  continued. 
final,  continued. 
for  defendant,  continued. 
of  double  pleading,  658,  &c. 

on  several  counts,  when  plaintiff  succeeds  on  one  of  tliem,  917,  971, 

972,  974,  5. 
pleas  of  justification,  971,  &c.  973,  4,  5. 
issues,  on  inclosure  act,  975. 
when  there  are  several  defendants,  981,  985,  6. 
in  actions  real,  946. 

writ  of  right,  769. 

of  ward,  976. 
mixed: 
dower  unde  nihil  hahef,  945. 
ejectment.     See  tit.  Ejectment, 
quare  impedit,  946. 
waste,  id. 
in  personal  actions ; 

upon  contracts: 

account,  977,  8. 

assumpsit,  945,  954,  963,  971,  2;  981. 
against  several  defendants,  981. 
on  feigned  issues,  986,  7. 
covenant,  945,  963,  977,  8. 
debt; 

for  plaintiff,  945,  963. 
on  bond,  984. 
judgment,  487,  970. 
for  rent,  958. 

penalties,  945,  985,  987. 
on  game  laws,  987. 
for  not  setting  out  tithes,  946,  947. 
on  compounding,  557. 
for  defendant,  969,  70 ;  976. 

on  court  of  conscience  acts,   831,   954,   &c. 

956,  &c. 
not  within  stat.  22  &  23  Car.  II.  c.  9,  p.  963. 
scire  facias  ; 

on  Stat,  of  G-loucester,  946,  7 ;  1132. 

Stat.  8  &  9  W.  11.  c.  11,  §  3,  pp.  948,  1108, 

1132. 
§  6,  pp.  947,  1132. 
§  8,  pp.  881,  947, 
1132. 
cases  not  within  stat.  8  &  9  W.  III.  c.  11, 
§  3  pp.  948,  1132. 
quashing  writs  of,  947,  8 ;  1114. 
to  repeal  letters  patent,  948. 
in  error,  1167. 
for  wrongs : 

case,  945,  953,  969,  70;  977,  8;  986. 
for  crim.  con.  4,  (d.)  659,  60;  963. 
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COSTS,  continued. 

final,  in  personal  actions,  eoy^tinucd. 
for  "wrongs,  case,  continued. 

for  defamation,  002,  Of'.O,  70. 
in  trover,  1(4"),  UG:'.,  i>71,  lt78,  98C. 
detinue,  977,  8. 

respecting  distresses,  940,  970,  7 ;  988. 
replevin ; 

for  plnintiff,  945. 

(k'fen<lant;  970,  7. 

on  a  distress  for  poors'  rates,  987. 
of  double  pleading,  054,  5 ;  000. 
against  several  defendants,  9^0). 
trespass;  945,  903,  &c.  971,  980,  7. 
and  assault,  903,  905,  980. 

battery,  945,  952,  3,  4;  903,  4,  5;  9G9. 
false  imprisonment,  953,  903,  980. 
forcil)le  entry,  9«7. 
for  plaintiff;  831,  945,  903,  &c. 
how  restrained,  963,  &c. 
against  inferior  tradesmen,  &c.  907,  8. 
when  wilful  and  malicious,  908. 
on  several  counts,  972,  &c. 
for  defendant; 

on  5  R.  II.  977,  8. 

Welch  judicature  act,  909,  70. 
of  double  pleading,  658,  &c. 
on  new  assignment,  900,  973. 
against  several  defendants;  981,  985,  &c.  991. 
on  joint  plea  of  not  guilty,  when  one 
is  ac(iuitted,  986. 

not  allowed,  unless  plaintiff  is  entitled  to  judgment  on  the  whole 

record,  9  <  5,  0. 

on  arrest  of  judgment,  985. 
in  error;  970,1180,81. 

for  plaintiff  in  original  action:  n SI.  ^^ci^   r 

on  affirming  judgment  in  House  of  Lords,  1 1'<4,  •>. 
double,  1181. 
for  defendant,  1181. 
not  allowed  on  reversal,  1181. 
bail  in  action  not  liable  to,  280. 
false  judgment,  1188. 
by  paupers,  98. 

assi;:'nec  of  insolvent  debtor,  J <.'. 

by  attorney,  for  bill  of  costs,  within  stat.  43  Gco^  ^ ^-^gj^; 

against  bail,  280,  81  :  288,  302. 
bankrupts,  210. 
seaman  and  soldiers,  199,  LOO. 
officers  of  customs,  and  excise,  892,  .'OS,  J»». 

army,  na>'y,  or  marines,  988. 
justices,  and  constables,  &c.  892,  3;  970,  988. 
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COSTS,  continued. 
final,  continued. 

in  personal  actions,  continued. 

against  persons  acting  under  bankrupt  act,  33,  988. 

acts  relative   to  larceny,  &c. 

970. 
insolvent  debtors,  392,  3. 
by  or  against  infants,  100,  586,  1232. 
baron  and  feme,  1114. 

executors  and  administrators.     See  tit.  Exe- 
cutors and  Administrators. 
in  prohibition,  946,  948,  9. 
on  mandamus,  946,  949,  50,  51. 

quo  warranto,  758,  9  ;  946,  949,  951,  2. 
extents,  1074,  1081,  2. 

when  taxable,  329,  1082,  3. 
double  or  treble,  what,  987. 

when  recoverable,  in  prohibition,  948,  9. 
by  plaintiff,  987,  8. 

on  Stat.  15  Geo.  III.  c.  xlvii.  pp.  977,  988. 
defendant,  954,  5 ;  956,  988. 
in  replevin,  977,  988. 
ejectment,  988. 
how  calculated,  987,  8. 

recovered,  988. 
judgment  for,  how  entered,  989. 
suggestions  for.     See  tit.  Suggestions. 
certificates  for.     See  tit.  Certificate. 
rule  to  be  present  at  taxing,  in  K.  B.,  484,  990. 

C.  P.,  id. 
after  special  verdict,  898. 
taxation  of.     See  tit.  Attorneys. 
on  judgment  by  default : 
final,  568. 
interlocutory,  in  K.  B.,  581. 

C.  P.,  568,  581. 
discontinuance,  680. 

to  what  time  it  relates,  id. 
demurrer,  741. 

Welch  judicature  act,  969,  70. 
verdict,  &c. :  898,  930,  &c.  987,  &c. 

afiidavit  of  increased  costs,  989. 
rule  for  new  trial,  917. 
and  signing  final  judgment,  contemporaneous  acts,  930. 
reviewing :  990. 
afiidavit  for,  id. 
in  Exchequer,  990. 
recoverable  by  plaintiff,  though  his  attorney  be  not  certificated,  77. 
on  cognovit,  when  not  allowed,  991. 
setting  off  against  costs,  &c. :  339,  831,  991. 

when  not  allowed,  991. 
judgment  for,  reversed,  1179. 
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COSTS,  contimied. 
final,  continued. 

demand  of,  when  barred  by  bankrupt's  certificate,  210,  11. 
means  of  recovering, 

under  commission  of  bankrupt,  id. 
by  execution  or  action,  UUO. 
attachment :  478,  U90. 

rule  for,  absolute  in  first  instance,  480,  000,  01. 

may  be  moved  for  the  last  day  of  term,  407,  001. 
on  non  pros,  &c.  in  Exche<iuer,  001. 
arrest  not  allowed  for,  178. 

proceeding  in  action  for  non-payment  of,  338,  G26.  (/j.) 
requiring  security  for,  533,  &c. 

payment  of,  in  former  action,  538. 
in  equity,  375,  1233. 
on  indictment,  award  of,  833. 

as  between  attorncij  and  client.     See  tit.  Attorneys. 
COVENANT, 

to  pay  money  by  instalments,  when  not  discharged  by  bankruptcy,  205. 
action  of,  3,  10,  11,  104,  420,  824. 

not  within  statute  of  limitations,  15,  16. 
process  in,  100. 
arrest  in,  171,  2. 
declaration  in,  433. 

variances  between,  and  evidence,  434,  5.  (/.) 
staying  proceedings,  on  payment  of  what  is  due,  541. 
assessing  damages,  without  writ  of  inquiry,  570,  &c. 

when  not  allowed,  571,  2. 
particulars  of  demand  in,  507. 
changing  venue  in,  G04. 
bringing  money  into  court  in,  610,  621. 
no  general  issue  in,  667. 
pleas  in.     See  tit.  Picas  and  Pleading. 
of  tender,  648. 
when  to  be  delivered,  671. 
notice  of  set  oif  cannot  be  given  in,  with  non  est  factuniy  667,  8. 
issues  in,  by  whom  made  up,  717,  18. 
damages  in ; 

on  contract  to  pay  money.     Sec  tit.  Damages. 

do,  or  forbear,  some  other  act.     Same  title. 
when  some  defendants  arc  ac([uitted,  805. 
judgment  in,  031. 
costs  in,  045,  063,  077,  8. 

execution  in,  003.  „ 

writ  of,  for  levying  fine,  amended  in  form,  teste  or  return,  6.'.\^«  W. 
for  not  levying  fine,  within  stat.  5  Geo.  IV.  c.  106,  §  21,  2.  P-  -J^;'-  (*•) 
scire  facias  in,  for  damages  arising  after  judgment,  1102,  110  <. 
interest  not  recoverable  in,  for  nonpayimnt  of  rent,  Hi 8. 
on  affirmance,  in  Exchequer  chamber,  1182,  3. 
COVENANTS, 

dependent,  or  independent,  437,  8. 
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COVENANTS,  continued. 

to  bo  performed  at  same  time,  437. 
debt  on  bond  for  performance  of; 

assessing  damages  in,  570,  71 ;  1108. 
bail  in  error  in,  1150,  51. 
COVERTURE, 

plea  of,  in  abatement,  635. 
bar,  643. 

debt  on  bond,  650,  653. 
may  be  given  in  evidence,  on  general  issne,  in  assumpsit,  646. 
when  pleadable  after  the  last  continuance,  847,  8 ;  850. 

assignable  for  error,  1137,  1169. 
affidavit' of,  for  allowance  of  writ  of  error  coram  nobis,  1144. 
costs  on  plea  of,  1114. 
COVIN.     See  tit.  Fraud. 
COUNSEL.     See  tit.  Advocates. 

signature  of  pleas,  &c.  by,  640,  671,  2,  3 ;  693,  696,  743. 
rules  granted  on  signature  of,  484,  5. 
on  motions ; 

how  heard,  506,  7,  8. 
moving  for  argument,  508. 
absence  of,  when  paper  is  called  over,  in  K.  B,  id.  738. 
on  arguing  special  case,  in  Exchequer,  508. 
on  inquiry,  attending  by,  580. 

fee  to,  when  allowed  or  disallowed,  id. 
trial ; 
brief  for,  799. 
number  of,  799. 
withdrawing  record,  851. 
in  what  order  heard,  858,  9. 
when  entitled  to  reply,  id. 

plaintiff  must  go  into  his  whole  case,  859,  60. 
examination  of  witnesses  by,  860. 

when  separate  counsel  are  employed,  by  different  defendants,  id. 
effect  of  objections  taken  hy  junior,  &c.  id. 
acquiescence  in  judge's  opinion,  id. 
in  ejectment,  507,  1238. 
in  criminal  case ;  860,  61. 

opening  new  facts,  and  not  callino;  witnesses  to  prove  them, 
^        ^  -         861.  {c.) 

on  writ  of  error,  in  K.  B.  1176. 

House  of  Lords,  1177,  8. 
COUNTER  AFFIDAVIT, 

when  received  on  arrest,  189. 
COUNTERMAND,  of  Notice  of  trial.     See  tit.  Trial 

inquiry.     See  tit.  Inq^iiry. 
COUNTS  ;  See  tit.  Declaration. 
in  real  actions,  amendment  of,  699. 
pleas  in  abatement  of.     See  tit.  Pleas  and  Pleading. 
use  of  several,  and  when  proper  to  insert  them.  616.  (c7.) 
or  matter  superfluous,  striking  out,  488,  616,  17. 
bad  or  inconsistent,  how  cured  after  general  verdict,  894. 
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COUNTS,  continued. 

costs  of  several,  when  pljiintlfT  succeeds  on  one,  071,  &c. 

(liffeienec  between  K.  B.  ami  C.  1*.  aboliahcd,  974,  6. 
COUNTY  COURT; 

attorneys  in,  must  be  admitted,  Gl. 

certificates  of,  7<^. 
.    ^  liable  to  be  struck  oil"  tlic  mil,  fur  practising  in,  when  prisoners,  85. 
actions  in,  510. 
declaration  in,  417.  {k.) 
avowries,  &c.  on  judgments  in,  645. 
evidence  of  proceedings  in,  944. 
iov  Middlesex,  957,  9li0,  Gl,  2. 
execution  in,  1043. 
COUNTY  PALATINE;  See  tit.  Common  Pleas  at  LaneiuUr,nu<\  hur- 

ham. 
attorneys  of,  excepted  out  of  stat.  22  Geo.  II.  c.  45.  p.  G2. 
stamp  duty  on  articles  of  clerkship  to,  G5. 
filing  affidavits  of  execution  there(»f,  G4.  (/.) 
not  entitled  to  practice,  in  courts  at  Wentminster,  G2. 
original  writ  cannot  be  issued  into,  105,  129. 

attachment  on  justices  in,  not  within  stat.  7  &  8  Geo.  IV.  c.  71,  p.  115. 
process  into,  105,  115,  129,  154. 
direction  of,  151. 
service  of,  1G7,  8. 
arrest  on ; 

for  what  sum,  171,  998. 
by  what  authority,  21 G. 
bail-bond  on,  id. 

assignment  of,  298.  [d.) 
bail  in,  how  taken  before  commissioner,  on  testatum  capias,  251,  2. 
entry  of  recognizance,  on  process  into,  278. 
attachment  or  distringas  in,  for  not  returning  writ,  &c.  312. 
ejectment  in,  on  stat.  1  Geo.  IV.  c.  87,  §  1,  j)p.  1209,  1221,  2. 
commissions  for  taking  affidavits  in,  491,  2. 
stamp-duty  on  affidavits  in,  abolished,  490. 
sheriffs  of,  amenable  to  the  court  for  contempts,  312. 
summonses  and  orders  in,  by  judges  on  circuits,  509, 10. 
changing  venue,  105,  007. 
bringing  it  back,  Gil,  12. 
pleading  to  the  jurisdiction,  030. 
hiittimus  to,  007,  723,  777,  780,  81. 
trial  at  bar,  749. 
jurors  in  ; 

qualifications  of.     Sec  tit.  Jun/. 
mode  of  returning,  and  impanelling.     /S'(/"'''  f'fl'' 
judgments,  how  entered,  932,  3. 
relation  of,  938.  (/) 
costs,  952,  903. 
execution  in,  401,  2. 
error  from,  1138. 

quashing  writ  of,  1147. 
bail  in,  1149,  50. 
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COUNTY  PALATINE,  continued. 
error  from,  continued. 

alleging  diminution  in,  1167. 
statutes  of  jeofails  extended  to,  298. 
COUNTY  TREASURER, 

mode  of  reimbursing,  on  stat.  7  &  8  Geo.  IV.  c.  31,  p.  124,  id.  {h.) 
COURTS, 

superior,  or  inferior; 
justification,  under  process  of,  646. 
COURT  BARON, 
avowry  or  cognizance  on  judgment  of,  645. 
rolls  of,  802. 

inspecting,  594,  802. 
evidence  of  proceedings  in,  944. 
COURT  for  relief  of  INSOLVENT  DEBTORS,  388. 
COURT  MARTIAL, 
witnesses  on ; 

privilege  of,  from  arrest,  198. 
habeas  corpus  for  attendance  of,  809. 
attachment  against,  for  non-attendance,  807,  8. 
COURT  of  PLEAS,  in  Durham,  967. 

Exchequer.     See  tit.  Exchequer. 
COURT  of  REQUESTS, 

removal  of  decree  or  judgment  from,  to  have  execution,  402,  3. 
mode  of  executing  judgment  of,  by  aid  of  justice,  on  stat.  48  Geo.  III. 

c.  xcviii.  §  31,  p.  995.  [g.) 
writ  of  false  judgment  lies  not  from,  to  superior  court,  1187. 
COURT  of  REQUEST  ACTS, 
for  sums  under  forty  shilHngs  ; 
in  London,  854,  &c.  958,  &c. 
distinctions  on,  955,  6. 
actions  excepted  out  of,  958. 
Middlesex,  957,  960,  61,  2. 
Southwarh,  &c.  957,  8,  9 ;  1187. 
Westminster,  &c.  957,  8 ;  960. 
Tower  Havilets,  id. 
Bristol,  and  Crloucester,  956,  7. 
Lincoln,  &c.  947. 
Birmingham,  &c.  id.  958. 
Liverpool,  &c.  957. 
Yarmouth,  id. 
Kingston-vq)on-Hidl,  id. 
for  sums  not  exceeding  five  pounds ; 
in  London,  957. 

Southwark,  and  Eastern  half  hundred  of  Brixton,  id. 
Western  division  of  same  hundred,  id. 
Blackheath,  Bromley,  and  Beckenham,  &c.  id. 
Sandwitch,  and  Ramsgate,  &c.  id. 
Isle  of  Thanet,  id. 

Wight,  id.  958,  60. 
Cfravesend,  kc.  id. 
Rochester,  &c.  id. 
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COURT  OF  REQUESTS  ACTS,  continued. 
for  sums  not  exceeding /re  pounds,  continue  J. 
in  Birmingham,  id.  95,  8. 
Manchester,  1'57. 

Manors  of  Sheffield  and  JEcclesall,  id. 
Kingston-\\i)(m-IIi(U,  id. 
for  sums  of  larger  amount ; 
in  Bath,  &c.  id.  958. 
Bristol,  &c.  957. 
attorneys  not  in  general  subject  to,  80. 

plaintiffs,  not  ■svithin  stat.  39  c^  40  Geo.  Ill,  c.  civ.  §  10,  pp. 

HO,  900. 
causes  excepted  out  of,  958,  9. 

in  iSouthwark,  &c.  959. 
persons  excepted  out  of,  80,  9G0. 
mode  of  taking  advantage  of,  510,  9G0,  Gl,  2. 
pleas  of,  G44. 
costs  on.     See  tit.  Costs. 
COURT  ROLLS,  802.     See  tit.  Inspecting  Boohs,  kc. 

motion  to  inspect,  and  take  copies  of,  485,  6 ;  486.  (a.) 
rule  for  inspecting,  in  C.  P.  486,  (a.)  594. 
mandamus,  to  inspect,  594,  5. 
CRIMINAL  CASES, 

certiorari  in,  when  it  lies,  and  when  not,  400. 
reading  affidavits,  and  hearing  counsel  in,  507,  8 ;  860,  61. 
not  within  statutes  of  amendments,  712. 
costs  for  not  proceeding  to  trial  in,  758. 
trial  by  proviso  not  allowed  in,  701. 
striking  special  jury  in,  789. 
ncAV  trial  in,  911, 12. 
CRIMINAL  CONVERSATION,  68. 
action  for,  4. 

declaration  in,  442. 
changing  venue  in,  604. 
trial  at  bar  in,  748. 
damages  in,  983,  4. 
costs  in,  4,  {d.)  659,  60 ;  963. 
CROFT, 

ejectment  will  not  lie  for,  without  further  description,  1191. 
CROWN.     See  tit.  King. 
CROWN  DEBTORS, 

not  discharged  by  insolvent  act,  395,  1066. 
relief  of,  on  stat.  7  Geo.  IV.  c.  57,  §  75,  pp.  1066,  7. 
CROWN  ROLLS,  728. 
CURSITORS;  104. 

excepted  out  of  stat.  23  Geo.  II.  c.  46,  p.  62. 
CUSTOM, 
what,  443. 
to  issue  summons  and  attachment  nt  same  time,  bad.  92,  110. 

declare  against  defendant  in  inferior  court,  before  appearance,  bad,  419. 
CUSTOM  HOUSE, 
books  of;  802. 
inspecting,  593. 
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CUSTOMS; 

avowry  or  cognizance  for,  645. 
CUSTOMS  and  BYE  LAWS, 

when  and  how  discussed,  on  removal  by  habeas  corpus,  cj'c,  411. 
CUSTOMS  and  EXCISE ; 

actions  relating  to,  by  whom  brought,  519,  20. 
against  officers  of; 

limitation  of,  20. 
notice  of,  30,  31. 
where  laid,  431. 

bringing  money  into  court  in,  621. 
pleading  tender  of  amends,  646.  (a.) 
damages  in,  892. 
costs  in,  id.  968,  9 ;  988. 
officers  of,  exempted  from  serving  on  juries,  784. 
indictment,  or  prosecution,  against  officers  of,  892. 
fine  on,  id. 
CUSTOMS  and  PRESCRIPTIONS,  443.  (e.) 
CUSTOS  BREVIUM;  See  tit.  Offieers. 

office  and  business  of,  in  K.  B.  43,  4;  1170,  1172. 

C.  P.  53,  1159,  1170,  1171,  2. 
fees  anciently  payable  to,  in  C.  P.  53.  (e.) 

commissioners  of  treasury  authorized  to  purchase  office  of,  in  C.  P.  54. 
to  indorse  on  writ,  the  day  and  hour  of  filing  it,  308. 

D. 

DAMAGE  FEASANT, 

avowry  or  cognizance  for;  645. 
pleas  in  bar  to,  id. 
DAMAGES, 
what,  870. 
costs,  parcel  of,  945. 
how  laid,  in  actions  upon  contract,  440. 

trespass,  441,  888,  890,  91,  2. 
case:  445. 
general,  id. 
special,  id.  446. 
arrest  for,  after  bankruptcy,  205,  6. 
general,  arrest  not  allowed  for,  172. 

cannot  be  brought  into  court,  620. 
set-ofi',  664. 
in  actions  real,  870. 
mixed,  id. 
ejectment.     See  tit.  Ejectment. 
assize,  and  writs  of  entry,  &c.,  id. 
dower,  id. 
waste,  id. 

qiiare  impedit,  &c.,  id. 
in  personal  actions : 

how  ascertained; 

in  general,  570,  870. 
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DAMAGES,  continued. 

in  personal  actions,  contiyiiicd. 
liow  ascertained,  continued. 

on  confession  of  the  action,  aAO,  &c.  870. 
by  reference  to  master  or  protlionotarics,  in  actions  on 
notes  or  bill.s,  &c.  570,  71 ;  H70. 
when  not  allowed,  571,  2. 

rule  or  order  for,  and  proceedings  thereon,  572,  8. 
assessing  by  jury ; 

after  interlocutory  judgment,  570. 

on  writ  of  inquiry,  57'^,  5S1,  2. 
judgment  for,  with  pUiintiil*'s  ar^sont,  without  iiKjui- 

siti<»n,  5HJi. 
on  Stat.  8  &  9  W.  III.  c.  11,  §  H,  pp.  1117,  11:51,  2. 

§  8,  pp.  583,  &c.  871). 
on  demurrer  to  evidence,  575,  8GG. 
verdict  for  plaintiff,  869. 

nonsuit,  or  verdict  for  defendant,  in  replevin^  id. 
in  other  actions,  id,  870. 
award  of  jury  process  for,  721,  2,  3. 
on  several  issues,  in  same  cause,  717. 

judgment  by  default  as  to  part,  or  by  some  defendants, 
and  issue  as  to  other  part,  or  by  other  defendantR, 

S«»4,  5. 
when  some  defendants  are  acquitted,  895. 
in  actions  upon  contract,  id. 
of  tort,  id. 
on  demurrer  to  part,  and  issue  on  otlier  part,  GSl,  2;  895. 

some  counts,  and  plea  to  others,  on  bills  of 
excliange,  895,  G. 
when  defendants  sever,  or  join  in  pleading,  89G. 
on  replication  of  subsequent  demand  and  refusal,  to  pica  of 

tender,  G22. 
after  bringing  money  into  court,  627. 
measure  of: 

in  general,  how  treated  of,  871. 

regard  must  be  had,  in  estimating,  to  nature  and  objr<-t  of 

action,  id. 

on  contracts: 

in  assumpsit  and  covenant ; 
to  pay  money,  id. 

plaintiff  may  recover  less  than  sum  donuind- 

c<l,  871. 
interest,  Avhcn  recoveralde.    See  tit.  Jntrrent. 
to  do  or  forbear  some  other  act,  875. 

on  personal  contracts ;  .         . 

for  breach  of  promise  of  marriage,  id. 
contracts  relating  to  real  pn.pertv  ; 

for  sale  of  real  estate,  when  title  proven 
dcfictivc,  id. 
not  repairing  premise*,  id.  876. 

F 
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DAMAGES,  continued. 

in  personal  actions,  on  contracts,  continued. 

in  assumpsit  and  covenant,  continued. 

contracts  relating  to  personal  property ; 
for  not  delivering  goods,  876. 

accepting  goods,  id. 
on  warranty  of  horse,  id. 
generally ; 

for  liquidated  damages,  id.  878. 
difference  between  penalty  and  liquidated 
damages,  &c.  876,  7,  8 ;  878. 
remedy,  when  performance  is  secured  by 

penalty,  878. 
when  plaintiff  proceeds  for  penalty,  id. 

general  da- 
'  mages,  id. 

in  account,  id.  879. 
annuity,  879. 
debt ; 
generally,  id. 

nominal  damages,  id.  ^ 

on  bond  for  performance  of  covenants,  id. 
to  replace  stock,  id.  880. 
of  indemnity,  880. 
judgment,  573,  880. 

foreign,  880. 
statute ; 

penal,  by  common  informer,  id. 
remedial,  by  party  grieved,  id. 

for  escape  of  prisoner  in  execution,  id. 
scire  facias,  881. 
error,  id. 
for  wrongs,  independently  of  contract,  id. 
case,  for  consequential  damages,  id. 
torts  to  persons, 

generally,  id. 
individually,  id. 

for  malicious  prosecution,  882. 
slanderous  words,  581,  882. 
evidence  of  truth  of,  882,  3. 
relatively ; 

crim  con.  4,  [d.)  883,  4. 
debauching  daughter,  884. 
enticing  away  servant,  id. 
to  real  property,  id. 

disturbances  and  nuisances,  885. 
diverting  watercourse,  id. 
to  personal  property ; 

trover,  for  goods,  id. 

bill  of  exchange,  id. 

jewel,  id. 

title  deeds,  &c.  id.  886. 
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DAMAGES,  continued. 

in  personal  actions,  for  wrongs,  continued. 

torts  to  personal  ])roperty,  co7\tinued. 

trover,  by  assignees  of  bankrupt,  against  sheriff, 

886. 
against  sheriff,  &c.  f(jr  escape,  &c. ; 
on  mesne  process,  id. 
final  process,  id. 
detinue,  id.  887. 
replevin ; 

for  plaintiff,  887. 

defendant,  574,  869,  887,  8 ;  931,  993. 
trespass  vi  et  armis,  888. 
generally,  id. 
to  persons  ; 

assault  and  battery,  id. 
mayhem,  id. 

false  imprisonment,  889. 
to  real  property ; 

mesne  profits,  and  costs  in  ejectment^  id.  890. 
to  lands,  890. 

houses,  &c.  id,  891. 
to  personal  property,  891,  2. 
against  officers  of  customs,  or  excise,  892. 

justices  of  peace,  after  conviction  quashed,  id.  893. 
nominal ; 

in  debt,  879. 

other  actions,  id.  886,  890. 
contingent ; 

on  demurrer  to  evidence,  575,  866. 

to  part,  and  issue  on  other  part,  681,  2 ;  717,  722, 

869,  70. 
single,  893. 
double,  or  treble,  887,  8  ;  893,  4 ;  945. 

excessive,  or  too  small,  582,  909,  10;  909,  (/.)  997. 
entire,  894. 

on  bad  or  inconsistent  counts,  how  rectified,  id. 
several,  id. 

mistake  in,  how  cured,  896. 
in  penal  action,  on  bad  count,  894. 

on  judgment  by  default  as  to  part,  or  by  some  defendants,  and  issue 
as  to  other  part,  or  by  other  defendants,  id.  895. 
when  some  defendants  are  acquitted,  895. 
in  actions  upon  contract,  id. 
of  tort,  id. 
on  demurrer  to  part,  and  issue  on  other  part,  id.  896. 
when  defendants  sever,  or  join  in  pleading,  896. 
^vrit  of  inquiry  of.     See  tit.  Inquiry. 

omission  of  finding,  when  supplied  by  in(|uiry,  574,  &c.  896. 
setting  off,  on  award,  838. 
higher  than  laid  in  declaration,  error,  896.  [k.) 
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DAMAGE?.  ^mitHH^L 

rtmatitHT  of  part,  S%. 

in  ptenal  aetjon,  af:  -    —  -.  "?.. 
increased,  in  action  for  maybem,  ^  ~      —    ^ 
n  ne^  trial,  iHii". 
.  not  arcnid  jiMlgmeat,  SVt2. 
in  *rjjrY  '  - "  X  8S1.  llSiL 

judj^;. ......  .  :\  reversed,  1179. 

error,"8Sl,  IISO,  81. 
on  t  ;  ndaaitm^  849,  50. 

DARRF1> 

DA  ;,  107. 

DAY  Bui»K, 

ai  jadiTmein  <  .'..v,  ijvt  ©Tidence  of  judgment,  556,  94S. 

DAY  fit  LES,  374. 

form  of,  id.  (c.) 

idien  and  t;  >w  t^^tained,  874. 

petition  : 

effect  of,  _-  - .  .'.i. 

DEATH, 

of  plaintiff; 

outktiry  afier,  in  C  P.  1S5, 142,  8. 

in  gejttCTal,  no  cao«e  ftsr  pristmer's  discharge,  366,  371,  2 ;  lllS. 

when  otherwise,  33i>,  40 ;  366. 

no  objection  to  dischai^,  on  Lords*  act,  876. 

rule  adfiter,  t©  compute  principal  and  interest  on  InD,  571. 

plea  of,  in  abatement,  684. 

afker  iut^locatorj  and  before  final  judgment,  abater  £c:::i.  :' 

libel.  HIT 

of  defendant ; 

determines  owflawrr.  13,%,  144. 

* 
rerersmg  outlawry  on,  144. 

pleading  in  Exchequer,  id. 

not  a  g^dd  return  to  c^im,  80$.  (JL) 

one  defendant,  effect  of,  alter  omtlawiy  of  another,  1117. 

piisoner  in  execution,  nonedy  afit^,  1081. 

principal,  before  return  of  eit.  ««.  in  whait  cases  pleadable,  11- 

O'. 

staying  proceedings  on,  1180. 
parties; 
warrant  of  attorney  in  general  counltermanded  by.  551. 
efiect  of,  on  bringing  money  jBto  eorarr.  62>. 
fem<^  mtvrt,,  penmng  action,  7l>3.  1*34,  111c. 
to  submission,  determines  power  of  arbitratorss,  S22,  8 ;  S3S,  93? 
in  what  cases  an  abateniwit  of  srit,  932.  ic.  1116,  .t:. 
when  judgment  may  be  enterii  afier,  5-51, 932.  3  ;     :    . 
exeeution  aftear,  of  jifm /.j«-i".T*,  1000. 

6%«r,  1(»34. 

he^tntfaeiaf  jr^i:4:i>iMi9m&mf  lllS, 
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DEATH.  cimimmmL 

of  parti*--'.  -— ^-TKecL 

»c,  sfber.  1096.  7  :  1106.  1116.  4c. 

ho- 

•wL  .   ...-'jr,  n  •". 

-herif.  i-—  -^    :::-,  313,14 
bkb'--      ■■    '  '  ! 

aj- 

ckiei-j  w^i.,.  ^  f«r  new  trial,  ^11. 

test&tor,  need  not  be  averred  in  $ctre  jocuu^  vn  joiigiDcnt  br  ex»> 

.■.ir..r"nj1 

DEBT, 

action  of.  ;.',  10,  11. 

on  siiijpk^  contracts,  3,  1019. 

specialties,  3. 

records,  id- 
lies  not,  for  arrears  of  annuitj,  cbarged  on  land,  4. 
founded  in  m^altjici-.u  3. 
limitation  .>f,  l.j. 

_^. 
arrt^t  in,  VJ.r>,  171,  173. 
outlaiwTT  in,  131. 
declaration  in,  433. 

ve:  ::•     -.O. 

Ta:  n,  and  end'^nce,  434,  5.  (^) 

p)articuiaLr>  <.  i 

pleas  in.     Sc-.  leading. 

damages  in,  87 y. 
on  lx>nd ; 

limitation  in  actions  of.  IS. 

(J,  '  ■        '  V  a  wrong  ua.-Ji<\  4*7. 

St. 

cl 

pi...^-    .     :-    ^^.   . 

for  pavmcut  of  moucv  ; 

■  .  S7:3,  4. 


per. 

] 


,  I^cll,l».^ 

suggestion  of  breaches,  »?>'  r  -'"''  «»- 

in<iuirY,  wri:     "    --  \     - 
e.\ 

j^gj,; ,.,:.,  .  1  ...HI,  «>r  r*'^1''^tk»o. 

as...  5,  on  tnai  or  inj  .  ^  *•*•*• 
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DEBT,  continued. 
on  bond,  continued. 

for  performance  of  covenants,  continued, 
scire  facias  in,  1108. 
error,  bail  in,  1150,  &c.  1155.  id.  [p.) 
damages  in,  879. 

for  not  replacing  stock,  id.  880. 
on  indemnity  bond,  880. 
on  bail  bond.  See  tit.  Bail  Bond. 
judgment, 

for  less  than  five  pounds,  955. 

residue,  after  part  levied  on  fi.  fa.  1019. 
actions  of,  367. 
limitation  in,  19. 
arrest  in.   See  tit.  Arrest. 

staying  proceedings  in,  pending  error,  531,  1145. 
suing  out  execution  in,  pending  error,  532,  1146. 
interest  recoverable  in,  582,  874. 
damages  in,  880. 

no  waiver  of  lien  created  by  judgment,  935.  {d.) 
suggesting  devastavit,  1113. 
bail  in  error  in,  1152. 
reversal  of  judgment  in,  1179. 
costs  in,  487,  969. 
on  recognizance, 

of  bail,  283,  4;1099,  &c.  1132. 

defendant  cannot  be  arrested  in,  173,  1099. 
when  it  may  be  commenced,  1099. 
staying  proceedings  in,  pending  error,  532,  3. 
after  render,  541,  2. 
bail  in  error  not  required  in,  1151,  2. 
in  nature  of  statute  staple,  1085,  6. 
on  penal  statutes : 

when  brought  in  superior  courts,  517,  18. 

at  assizes,  id. 
damages  in,  880. 
on  remedial  statutes,  172,  3.  See  tit.  Tithes. 

damages  in,  880. 
under  40s.  staying  proceedings  in  action  for,  516. 
and  costs,  staying  proceedings  on  payment  of,  540,  &c. 
for  rent,  &c.  staying  proceedings  in,  540,  41. 

bringing  money  into  court  in,  619,  20. 
error  in,  1150. 
foreign  money,  jury  must  find  its  value,  573. 
escape,  verdict  in,  880. 

not  setting  out  tithes,  894,  and  see  tit.  Tithes. 
poundage,  1039,  40. 
on  promissory  note,  &c. ; 

bail  in  error  not  required  in,  1151,  2. 
judgment  in,  568,  9;  931. 

reversed  as  to  one  count,  and  affirmed  as  to  another,  1179. 
writ  of  inquiry  in.   See  tit.  Inquiry. 
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DEBT,  continued. 

dama^'cs  in.  See  tit.  Damages. 
costs  in.   See  tit.  Cuds. 
DEBTORS, 

in  execution  fur  small  debts,  Avlien  and  how  relieved,  (ibG. 
DEBTS, 

provable  under  commission  of  bankrupt.   See  lit.  Jiankrupt. 
plea  of  retainer,  to  satisfy,  044. 
to  king.  See  tit.  Kuk/. 
of  record,  10-44,  1050. 
not  of  record,  id.  1051. 

found  on  ^Yrit  of  extent,  or  diem  clausit  ertremmn,  1044. 
proceedings  for  recovery  of,  1044,  <!te. 
from  wliat  time  lands  are  bound  by,  1050,  51,  2 ;  105'J. 
assignment  of,  10G7. 
to  king's  debtor ; 

"Nvhat  may  be  found,  on  extent  in  chiefs  105G,  105b. 

in  aid,  1058. 
when  bound  by  teste  of  extent,  105G. 
proceedings  for  recovery  of,  1058,  1059,  kc.  10G8,  'J. 
DECEIT,  action  fur,  5,  442. 
breach  in,  440. 
DECLARATION, 
what,  410,  425.  (m.) 
in  ordinary  cases,  419. 

when  to  declare,  id.  420. 
against  several  defendants,  148,  9  ;  420,  44G,  7. 
in  chief,  419,  <&c. 

for  what  cause  of  action,  352,  450,  51. 
in  King's  Bench ; 

time  to  declare,  by  bill,  419,  20,  21. 
original,  421,  kc. 
further  time,  423,  4. 

motion  for  plaintiff  to  declare  peremptorily,  424. 
rule  to  declare,  not  necessary,  458. 
in  Common  Pleas; 

time  to  declare,  421,  kc. 
further  time,  423,  4. 
rule  for,  423,  4. 
non  pros  after,  424,  484. 
rule  to  declare,  421,  2;  458. 

peremptorily,  487,  8. 
in  replevin,  483. 
consequences  of  not  declaring  in  time,  421,  2. 
non  pros.     Sec  tit.  Non  i'/vx. 
by  the  bye,  419. 

in  King's  Bench,  by  bill,  424,  5. 
original,  425. 
Common  Pleas,  id. 
indorsement  on,  id.  473. 
by  attorneys,  on  attachment  of  privilege,  321. 
beginning  of,  id.  {a.) 
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DECLARATION,  continued. 
against  attorneys,  321,  &c. 

beginning  of,  323.  (k.) 
peers,  and  members  of  the  House  of  Commons,  121. 

breach  in,  id. 
sheriffs,  &c.  236,  445. 
prisoners,  in  custody  of  sheriff,  &c. ;  341,  2,  &c. 

when  and  how  delivered,  342,  &c. 
marshal,  353,  4. 
warden,  354,  5,  &c.  358,  9,  60. 
after  outlawry,  140,  (/)  422,  3. 
in  joint  action,  423. 
in  Common  Pleas,  id. 
reversal  of  outlawry,  id. 
after  removal  by  certiorari,  or  habeas  corpus,  412,  13. 

pone,  or  recordari,  &c.,  417,  18. 
parts  of; 
title,  425,  6,  7;  720. 
venue.     See  tit.  Venue. 
commencement ; 

in  King's  Bench,  by  bill,  432. 

original,  433. 
Common  Pleas,  id. 
Exchequer,  432.  (1.) 
designation  of  parties,  433. 
in  actions  upon  contracts,  433,  &;c. 
contract,  435. 
consideration,  id.  436. 
inducement,  436,  7. 
averments ; 

what  and  when  necessary,  id. 
how  made,  438. 

of  performance  of  conditions  precedent,  id.  439. 
excuse  for  non-performance,  id. 
facts  necessary  to  ascertain  plaintiff's  demand,  439. 
of  request,  439. 
notice,  id.  440. 
existence  of  lives,  437.  (a.) 
breach,  440. 
damages,  id. 
in  actions  for  wrongs : 

injury  complained  of; 
immediate,  id. 
consequential,  id.  441,  2. 
inducement,  in  actions  for  malfeazance,  441,  2. 
affecting  persons,  442. 

real  property,  442,  &c. 
personal  property,  442,  445. 
in  actions  for  nonfeazance,  445. 
misfeazance,  id. 

against  carriers,  id.  620.  {m.) 
damages,  in  trespass,  441. 
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DECLARATION,  continued. 
in  actions  for  wrongs,  continued. 

damages,  in  case,  445. 
conclusion,  482,  (/.)  44G. 

pledges,  440. 
general  requisites  or  ([ualities  of,  id. 

correspondence  Avitii  process,  id.  4')0,  ^l. 
as  to  j)arties,  44(5,  7. 

christian  and  surnames,  447,  8,  1> ;  (j'^(j. 
character  in  Avhich  they  sue,  or  arc  sued,  4o0. 
cause  of  action,  id.  4')1. 
venue,  irj4,  2'J2;  and  sec  tit.   Venue. 
precision  and  brevity,  451. 

against  one  of  several  defendants,  on  bailable  process,  irregular,  420, 

44»;,  7. 
defects  in ; 

how  taken  advantage  of,  451. 
cured,  id. 
amendment  of.     See  tit.  Amendment. 
copy  of,  by  whom  made,  id. 
how  written,  452. 
paying  for,  id.  45(3,  7 ;  900. 
delivering,  or  filing,  absolutely,  410,  451,  2,  3. 
in  what  cases,  452,  3. 
at  what  time,  410,  452,  3;  400,  500. 
to  or  with  whom,  in  K.  B.  451,  2,  3. 
C.  P.,  id. 

Exchequer,  454,  5. 
filing,  or  delivering,  de  bene  esse; 

in  what  cases,  410,  20;  453,  &c. 

at  what  time,  410,  20 ;  453,  &c.  409,  500. 

in  King's  Bench,  453. 

Common  Pleas,  id.  454.  , 

Exchec^uer,  454,  5. 
joint  action,  420. 

in  C.  P.  456,  id.  ((?.) 
on  process  returnable  the  last  return,  4.>3. 

indorsement  on  declaration,  when  so  fih-"!  or  delivered,  425,  457,  8. 
notice  of.     See  tit.  Notice. 

to  plead  to,  473,  4 ;  and  see  tit.  ^V«///(V. 
filed,  good  only  from  time  of  notice,  45(!. 
costs  of,  when  allowed  on  staving  proceedings,  4.)«». 
in  ejectment,  1203,  4,  &c.  1230,  31 ;  and  sec  tit.  Ejectment. 
copies  of,  how  written,  120(3. 
amendment  of,  1207. 
on  vacant  possession,  1201,  2,  3. 
in  county  court,  417.  [k.) 

causes  removed  from  inferior  court,  117. 
title  of,  id. 

demand  of,  418.  •      r  i     • 

irregularity  in  delivering,  filing,  or  notice  of.     Sec  tit.  Irrcjulanttf. 
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DECLARATION,  continued. 

striking  out  superfluous  counts  or  matter  in,  G16,  17,  18. 
how  connected  in  evidence,  with  writ,  163. 
evidence  of  commencement  of  action,  335. 
variances  between,  and  evidence,  534,  5.  (/.) 
error  in  copy  of,  no  ground  for  arresting  judgment,  918. 
in  scire  facias.     See  tit.  iScii-e  facias. 
DECREE, 

of  court  of  equity,  for  payment  of  money,  disobedience  to,  an  act  of 

bankruptcy,  117. 
court  of  great  sessions,  enforcing  obedience  to,  401,  (b.)  995.  ((/.) 
DEDIMUS  POTESTATUM,  105,  (/.)  328. 
DEEDS,  &c. 

must  be  delivered  up  by  attorney,  on  satisfaction  of  his  lien,  87. 
delivering  up,  on  payment  of  mortgage  money,  1235,  6. 
an  o^er.     See  tit.  Oi/er. 
how  set  out,  443.  (d.) 
inserting  at  head  of  plea,  589. 
praying  enrolment  of,  in  replication,  id. 
inspection  and  copy  of,  589,  90,  91,  2. 
grantor  of  annuity,  entitled  to  copy  of,  591. 

compelling  production  of,  for  various  purposes,  487,  590,  &c.  802,  3. 
to  lead  uses,  amendment  by,  699,  &c. 
enrolment  of,  729. 
enrolled,  evidence  of,  801,  2. 
evidence  of; 

when  in  possession  of  party,  802. 

adversary,  id. 
third  person,  id.  806. 
notice  to  produce,  802,  &c. ;  and  see  tit.  Notice. 

evidence  on,  of  execution,  804. 
cannot  be  taken  in  execution,  1003. 
DEFAMATION.     See  tit.  Words. 
DEFAULT.     See  i\X.- Judgments  hy  Default. 
at  Nisi  Prius,  778. 

repleader  not  allowed  after,  921. 
DEFEAZANCE, 

on  warrant  of  attorney,  545,  6. 
when  necessary,  546. 
contents  of,  id. 

want  of,  does  not  vitiate  warrant  of  attorney,  id. 
how  stated,  in  memorial  of  annuity,  id. 
does  not  require  a  separate  stamp,  547. 

or  cognovit,  to  be  written  on  same  paper  or  parchment,  before 

filing,  545,  6  ;  555,  6  ;  561. 
DEFECT  OF  FENCES, 

plea  in  bar  for,  in  replevin,  645. 
of,  in  trespass,  646. 
DEFENCE, 

when  and  how  made,  637. 
DEMAND, 

when  necessary,  for  completing  cause  of  action,  28. 
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DEMAND,  continued. 

■when  iieccssaiy,  fur  procoodin/;  on  warrant  of  attorney,  54C. 
of  perusal  and  copy  of  warrant,  o'd,  kc. 
evidence  of  service  of,  35. 
declaration,  421,  2;  458,  9;  483,  4  ;  400,  500. 

on  removal  hy  pan r,  or  rccordarij  &c.  417,  18. 
not  necessary  in  K.  V>.  by  orii/iual,  458. 
plea; 

what,  475. 

in  what  cases  necessary,  and  in  what  not,  354,  5  ;  347,  350,  (iO ; 

400,  475,  0,  7  ;  4H3,  4. 
on  Avhom  made,  in  country  causes,  in  C.  V.  470'. 
when  and  how  made,  id.  477. 

may  be  made  at  time  of  delivering  declaration,  in  K.  B.  350,  470. 
alitcr,  in  C.  P.  470. 

when  a  waiver  of  bail,  or  justification,  255,  470. 
when  not,  470. 
at  what/time  judgment  may  be  signed  thereon,  in  K,  1^.  477. 

in  scire  facias,  1127. 
replication,  &c.  483,  4 ;  070,  093. 
surrejoinder,  &c.  093. 

possession,  on  stat.  1  Geo.  IV.  c.  87,  §  1,  p.  1200. 
money  on  award,  830,  7. 

by  whom  and  how  made,  id. 
costs,  73,  758,  id.  (o.)  090. 
rent,  in  what  cases  necessary,  and  how  made  ; 
at  common  law,  1200. 
by  Stat.  4  Geo.  II.  c.  28,  id. 
DEMI  MARK, 

on  tender  of,  tenant  must  begin,  on  trial  of  writ  of  ri-rht,  748,  859. 
DEMISE. 

entry  under,  how  pleaded,  442.  (h.) 
in  ejectment.     See  tit.  Ejectment. 

on  vacant  possession,  121,  2 ;  1205. 
how  laid,  1205,  0. 
adding,  1200,  7. 
avowry  or  cognizance  under,  045. 
DEMURRER  BOOKS.     See  next  title. 
DEMURRERS, 
what,  094. 
history  of,  id.  095. 

to  the  whole  or  part  of  declaration,  094. 
pleas,  replications,  kc;  404,  O'.'l. 

pais  darrein  continuance,  where  to  be  argued,  851. 
extents,  1072,  1079. 

pleas  or  replications  to,  1079. 
waiving,  id.  1080. 
general,  094.  ^   _ 

what  may  be  taken  advantage  of  under,  095,  9l.i. 
cannot  be  waived,  in  K.  B.  073,  (>90. 

withdi-awn,  in  C.  V.  after  trial  has  been  lo.st,  0.1. 
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DEMURRERS,  continued, 
general,  continued. 

allowed  to  be  withdrawn,  and  general  issue  pleaded,  in  C.  P.  id. 

672. 
making  up  issue  on,  717,  18. 
special,  694. 

to  plea  in  abatement,  unnecessary,  638,  695. 

allowed  to  be  withdrawn,  638. 
of  misnomer,  447. 
for  duplicity,  694. 

striking  out,  and  giving  general  demurrer,  671,  2;  696. 
rule  to  abide  by,  696. 
arguments  on,  504,  5. 
in  scire  facias.     See  tit.  Scire  Facias. 
error,  1173,  &c.  and  see  tit.  Error. 
must  be  signed  by  counsel,  or  serjeant,  696. 
delivering,  or  filing,  in  K.  B.  id. 
C.  P.  id. 
punishment  for  signing  fictitious  name  to,  89. 
when  considered  as  issuable  pleas,  472,  3 ;  563. 
notice  of  inquiry  on,  in  C.  P.,  578. 

Exchequer,  id. 
amendments  after,  709,  10. 
demurrer  books,  717,  18  ;  739. 
how  concluded,  725. 
by  whom  made  up,  717,  18. 
when  returned,  725. 

after  paper-book,  726. 
entering  of  record,  734,  &c. 
by  whom,  and  when  delivered  to  judges,  in  K.  B.,  504,  738. 

C.  P.  504,  5 ;  739. 
Exchequer,  739,  40. 
names  of  counsel,  or  Serjeants,  to  be  inserted  in,  738,  9. 
exceptions  to  be  marked  in  margin,  505,  738. 
number  roll,  and  day  of  argument,  to  be  set  down  on,  in  C.  P. 

738,  9. 
paying  for  copies  of,  739. 
proceeding  to  argument  on,  727,  736. 

when  there  are  several  issues,  in  law  and  in  fact,  736,  &c. 
court  may  postpone  trial  of  issues  in  fact,  736,  7. 
assessing  contingent  damages,  869,  70 ;  895. 
in  King's  Bench : 

concilium,  484,  5. 

motion  and  rule  for,  736. 

service  of  rule,  when  necessary,  and  when  not,  id. 
signing,  considered  as  a  step  in  the  cause,  id. 
proceedings  on.     See  tit.  Motions. 

entering  cause  for  argument,  737,  8. 
notice  of,  need  not  be  given,  id. 
motion  for  judgment,  486,  738. 

when  counsel  are  absent,  508,  738. 
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DEMURRERS,  continueJ. 

proceeding  to  argmuent  on,  continuciL 
in  Common  Pleas : 

motion  and  rule  for  cnncilhim^  73f^. 
drawing  up,  and  service  of  ride,  id. 
setting  down  cause  for  argument,  fiO 4,  ,'j  ;  7Ut^. 
days  appointed  f«»r  arguing,  id.  I'V.K 
in  Exchequer,  41t:t,  ToM,  4U. 
judgment  on.     See  tit.  JuJcjnicnts. 

motion  in  arrest  of,  not  allowed  after,  918. 
damages  on,  895. 

costs  on,  G54,  5 ;  059,  60  ;  739,  949,  972,  982. 
DEMURRERS  to  EVIDENCE, 
what,  8  05. 
how  they  arise,  802. 
after  bringing  money  into  court,  025. 
do  not  apply  to  the  pleadings,  805. 
not  allowed  in  the  king's  case,  id. 

vlicn  the  opposite  party  must,  or  may  join  in  demurrer,  id.  8(50. 
upon  evidence  in  writing,  id. 
parol  evidence,  ifl. 
of  a  circumstantial  nature,  800. 
construction  of,  id. 
under  control  of  court  or  judge,  id.  807. 

subject  to  appeal,  800. 
how  taken  and  returned,  id. 
assessing  damages  on,  575,  807. 

refusal  of,  gooil  ground  for  bill  of  exceptions,  802,  800. 
on  extents,  1080. 
DEPARTURE,  in  pleading.     See  tit.  Fh-as  and  Phadhu/. 
DEPOSIT, 

of  money  in  sheriff's  hands,  under  stat.  43  Geo.  III.  c.  1'^  5  2.  pp.  221. 

227.  S.  '.» ;  aOH. 
paying  it  into  court,  227,  8. 

to  plaintiff,  228. 
repaying  it  to  defendant,  227,  8  ;  488. 
repaying  it  to  bail,  <fcc.  288. 
sheriff  not  entitled  to  poundage  on,  228,  9;  1040. 
money  in  court,  in  lieu  of  special  bail,  244,  5. 
DEPOSITIONS, 

when  conclusive,  in  actions  by  assignees,  for  debt  of  bankrupt,  G69. 
in  Chancery,  801. 

evidence  of,  id. 
of  witnesses,  on  interrogatories,  810,  .ic. 
evidence  of,  811,  12. 

on  charge  of  felony,  593. 
DEPUTY, 

for  issuing  process,  and  taking  affidavits,  179. 
DESCENT; 

cast,  bar  to  ejectment,  1194. 
DETINUE, 

action  of,  5,  11,  12,  104,  337. 
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DETINUE,  continued. 
action  of,  continued. 
limitation  of,  15. 
original  writ  in,  102,  104. 
process  in,  109,  128. 
outlawry  in,  131. 
affidavit  to  hold  to  bail  in,  171,  2. 
declaration  in,  433. 

pleas  in,  645,  652;  and  see  tit.  Pleas  and  Pleading, 
protestando  in,  68T,  8. 
inquiry  of  damages  in,  574. 
evidence  in,  5. 
damages  in,  886,  7. 
judgment  in,  931. 
costs  in,  977,  8. 
execution  in,  993. 
DEVASTAVIT,  1018,  1025,  1113,  14. 
DEVISEE, 

privileged  from  arrest,  193,  4. 
pleas  by,  644,  5. 

judgment  against,  on  stat.  3  W.  &  M.  c.  14,  p.  938. 
ejectment  by,  1190. 
DIEM  CLAUSIT  EXTREMUM; 

writ  of,  when,  it  lies,  and  when  not,  1057,  8 ;  1091. 
form  of,  1057. 
how  tested,  id. 

affidavit  of  danger  not  necessary  for  obtaining,  1058. 
proceedings  for  recovery  of  debts  found  on,  1044,  1091. 
DIES  DATUS,  421,  678. 
DIES  NON  JURIDICUS,  142,  3;  260. 

writ  returnable  on,  altogether  void,  161. 
DILAPIDATIONS; 

money  cannot  be  brought  into  court,  in  action  for,  620. 
DILATORY  PLEAS.     See  tit.  Pleas  and  Pleading. 
DIMINUTION.     See  tit.  Error. 
DIRECTION  of  PROCESS.     See  tit.  Process. 
DISCHARGE, 

of  insolvent  debtors.     See  tit.  Insolvent  Debtors. 
pleas  in,  before  breach,  643. 
after  breach ; 

in  actions  upon  contracts,  id.  644,  646,  7. 
for  wrongs,  646. 
matters  in,  when  pleaded  or  given  in  evidence,  id.  647,  651,  2. 
DISCLAIMER, 

allowed  to  be  entered  by  defendant,  in  quo  warranto,  without  costs,  949. 
DISCONTINUANCE, 

of  estate  tail,  &c.  a  bar  to  ejectment,  1194. 
process.     See  tit.  Continuance. 

plaint  in  county,  no  objection  to  removal  by  recordari,  ^x.  416. 
pleading,  284,  368,  660,  678,  696. 

rule  for,  when  allowed,  and  when  not,  484,  679,  80. 
in  Common  Pleas,  679,  80. 
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DISCONTINUANCE,  co«<i««ci?. 
of  plcadinf^,  continued. 

rule  for,  Avlicn  uUuwed,  an<l  wlion  not,  mnthiuiuL 

scrvico  of,  Avitlioiit  iii)i)uiiitUK'nt  to  tax  co.Hts,  no  dlscontinuancp, 

680. 
without,  or  upon  payment  of  costs,  GT'J. 
from  whom  obtained,  id.  080. 
not  allowed  to  avowant,  in  nplevin,  G70. 
proceedings  on,  080. 

when  obtained  by  unfair  praclioe,  discliarged,  079. 
taxing  costs  on,  to  what  time  it  relates,  id. 
attachment  lies  not,  for  non-payment  of  costs,  Cf^O. 
arrest  after,  174,  5. 

evidence  of,  in  action  for  malicious  arrest,  680,  81. 
aided,  by  statute  of  jeofails,  U24,  042, 
cured,  by  appearance  of  party,  1)24. 
judgment  on,  930. 

to  what  time  it  relates,  680. 
costs  on,  679,  80,  81 ;  915,  16 ;  981,  2 ;  989. 
of  writ  of  error,  1164,  5. 
DISCOVERY,  592. 
DISQUALIFICATIONS, 

of  aliens,  &c.  to  serve  on  juries,  783. 
DISSEISINS:  double  or  treble  damages  on,  870.  (//.) 
DISSENTING  MINISTERS, 

when  exempted  from  serving  on  juries,  784. 
DISTRESS,  1003,  1014,  15;  1054. 

for  poor's  rate,  on  goods  of  ambassador's  servant,  191. 
rent,  may  be  made  through  a  Avindow,  1012,  13. 
of  goods,  under  fraudulent  execution,  1005. 
outlawry,  1015. 
bankruptcy,  id. 
goods  under,  cannot  be  taken  in  execution,  1003. 
how  far  available  on  bankruptcy,  or  insolvency,  1015. 
when  postponed  to  extent,  1054. 
under  act  of  parliament,  in  nature  of  execution,  528.  (/.) 
avowry  or  cognizance  on,  in  replevin,  645. 
justification  on,  in  trespass,  id. 
at  common  law,  id. 
by  act  of  parliament,  645. 
plea  of  former,  for  same  cause,  646. 

costs  in  action  for,  946,  976,  7 ;  988. 
DISTRINGAS, 
by  original.     Sec  tit.  Process. 

costs  on,  111,  119. 
in  Exchequer,  on  venire,  155,  6. 
taking  partnership  effects  under,  112. 

to  compel  appearance,  on  removal  hy  pone,  or  rccordari,  &c.  417. 
for  bringing  in  jury.     See  tit.  Jury  rrociss. 
against  bishop  o^  Durham,  for  not  returning  writ,  312.  (/.) 

constable  of  Dover  castle,  for  not  bringing  in  bo<ly,  312.  1-.  ■  " 
bailiff  of  liberty,  309,  313.  {h.) 
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DISTKINGAS,  continued. 
against  late  sherifi*,  312,  313. 

to  compel  liim  to  sell  goods,  taken  on  fieri  facias.,  1021. 
issues,  on  alias^  id.  1022. 
tenere  curiam,  1187. 
DISTURBANCE,  action  for,  4. 

declaration  in,  444. 

variance  between,  and  evidence,  434,  5.  (/.) 
DOCKET, 

of  numbers  for  rolls,  in  K.  B.,  728,  &c. 
common,  in  C.  P.,  731. 
DOCKET  ROLL,  Id. 

antiquity  of,  in  C.  P.  id.  [h.) 
DOCKETING  ISSUES,  731. 

Judgments.     See  tit.  Judgments. 
Rolls,  in  K.  B.,  162,  731. 
C.  P.  id. 
DOCKETS, 

clerk  of,  in  K.  B.,  43. 

C.  P.,  45,  51,  898. 
DOCTORS, 

of  civil  law,  when  exempted  from  serving  on  juries,  784. 
DOGS, 

justification  in  action  for  killing,  645. 
DOMESDAY  BOOK,  802. 
DOORS ; 

breaking  open,  under  -fieri  facias,  1012. 
DOUBLE  or  TREBLE 'COSTS.     See  tit.  Costs. 

DAMAGES.     See  tit.  Damages. 
DOUBLE  PLEAS.     See  tit.  Pleas  and  Pleading. 

costs  of,  658,  &c. 
DOUBLE  RENT, 

avowry  or  cognizance  for,  on  stat.  11  Geo.  II.  c.  19,  p.  645. 
DOWER, 
pleas  in,  655. 
damages  in,  878. 
costs  in,  945. 
bail  in  error  in,  1152,  3. 
DUCHY  CHAMBER  of  LANCASTER, 

filing  affidavit  in,  of  execution  of  articles  of  clerkship,  64.  (/.) 
DUPLICITY,  in  pleading,  661,  694,  1174. 
DURESS, 
plea  of,  643. 

not  formerly  signed,  in  C.  P.,  672. 
when  pleaded,  or  given  in  evidence,  650.  . 

DURHAM,  ...  I 

cei'tiorari  lies  not  to  remove  record  from,  for  rendering  in  discharge  of 

bail,  286. 
distringas  against  bishop  of,  for  not  returning  writ,  312.  {i.) 
effect  of  bishop's  death,  314. 
landlord  not  entitled  to  year's  rent,  on  pone  per  vadios  in,  1014. 
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DURHAM,  continuci.1 

mode  of  decluring  in  Middlesex,  on  rcco^Milzancc  tnki'n  before  coinmis- 

Hioner  in,  1128.  (6.) 
quashing  writ  of  error,  &c.  on  jmlgrat'nt  of  C.  V.  in,  1117. 


E. 

EAST  INDIA  COMPANY, 

books  of,  802. 
inspecting,  593. 
EAST  INDIES, 

mandamus  for  e.xamining  witnesses  in,  813,  14;  813.  (o.) 
ECCLESIASTICAL  COURTS, 

have  no  jurisdiction  over  trusts,  373.  (r.) 
proceedings  in,  801. 
EJECTMENT, 
action  of, 

what  and  when  it  lies,  1189. 
origin  of;  and  what  may  be  recovered  in,  id.  1190. 
by  whom  brouglit,  1190. 
against  whom,  id. 
for  what  things  it  will  lie,  id. 
corporeal  hereditaments  : 

messuages,  &c.  id.  1191. 
lands,  <fcc.  1191. 

how  described,  id. 
manor,  id.  1192. 
rectory,  1192. 
church,  or  chapel,  &c.  id. 
incorporeal  hereditaments  : 
tithes,  id. 

common  appendant,  or  apj)urtenant,  1193. 
several  fishery,  &c.  id. 
for  what  not ; 

corporeal  hereditaments : 

tenement,  or  close,  &c.  without  further  descriptiou,  1191, 
water-course,  or  rivulet,  id. 
incorporeal  hereditaments : 
rent,  1193. 
advowson,  id. 

common  in  gross,  or  pur  cause  dc  vicinage,  id. 
pannage,  1193. 

liberty  of  digging  for  metals,  id. 
title  necessary  to  support  it; 
legal  estate,  1193,  4. 
right  of  entry,  1194,  5. 
must  be  immediate,  1194. 
not  assignable,  id.  119;"). 

taken  away  by  discontinuance  of  estate  tail,  &c.,  1194. 
descent  cast,  id. 

statute  of  liinit;iti(.ns.  id.  1195,  6. 
G 


1350  INDEX. 

EJECTMENT,  continued. 
action  of,  continued. 

lies  not  by  insolvent  debtor,  after  assignment  of  term  to  provisional 

assignee,  389. 
against  vendor  of  term,  &iter  fieri  facias  set  aside  for  irregularity, 

1032. 
limitation  of,  1195. 

by  Stat.  21  Jac.  I.  c.  16,  §  1,  id. 
adverse  possession,  a  positive  title,  id. 

hov7  negatived,  id.  1196. 
when  parties  are  under  disability,  1196. 
after  elegit,  1036,  7. 
remedy  by  entry,  without  suit,  1196. 
actual  entry,  when  formerly  necessary,  but  now  dispensed  with,  id. 

to  seal  lease,  for  trying  title,  id. 
on  proviso  of  re-entry,  for  non-payment  of  rent,  1197. 
at  common  law,  id. 
by  Stat.  4  Geo.  II.  c.  28,  §  2,  id. 
provisions  and  objects  of  this  statute,  id.  1198. 
actual  entry,  when  still  necessary, 

to  avoid  fine,  1197,  8 ;  1204. 
on  vacant  possession,  1198,  1201,  1204. 
in  inferior  court,  1198,  1201. 
by  joint  tenant,  or  tenant  in  common,  1198. 
by  whom  made,  id.  1199. 
how  made,  1199. 
actual  entry,  when  not  necessary,  1203. 
demand  of  rent,  1200. 

in  what  cases  necessary,  and  how  made, 
at  common  law,  id. 
by  Stat.  4  Geo.  II.  c.  28,  id. 
ancient  mode  of  proceeding  in,  1200,  1201. 
on  vacant  possession,  1201. 

actual  entry  not  necessary,  id. 
when  not  maintainable,  id. 
lease,  1201. 

power  of  attorney  to  execute,  id. 
attorney  must  not  be  lessee,  id. 
entry  and  ouster  of  lessee,  id. 
declaration,  id.  1202. 
demise  in,  1202. 
dehvery  of,  1201,  2. 
notice  to  appear  and  plead  to,  1202. 
motion  and  affidavit  for  judgment,  in  K.  B.  id. 
unnecessary  in  C.  P.  id. 
rule  for  judgment,  in  K.  B.  1202. 

taking  from  ofiice,  id. 
third  person  not  admitted  to  defend,  id. 
in  inferior  court,  1198,  1204. 
in  what  cases  still  necessary,  id. 
jJresent  mode  of  proceeding  in,  1202,  3. 
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EJECTMENT,  continued. 
action  of,  continued, 
present  mode  of  proceeding  in,  continued. 
in  general: 

origin  and  nature  of,  1203. 
actual  entry,  kc.  not  necessary,  id. 
declaration  and  notice  to  appear,  id. 
consequences  of  non-appearance,  id. 
consent  rule,  id.  1204. 
against  casual  ejector,  in  ordinary  cases,  1204. 
declaration,  1204,  kc. 

considered  as  first  process,  1204. 

title  of,  id. 

venue  in,  1205. 

by  original  writ  or  bill,  id. 

commencement  of,  433,  1205. 
demises  in,  1205. 

•when  to  be  laid,  in  general,  id. 
after  entry  to  avoid  line,  kc,  id. 
by  tenants  in  common,  id.  120G. 
joint  tenants,  or  coparceners,  id. 
party,  "without  autli(»rity,  120G. 
assignees  of  bankrupt,  without  their  permin- 

sion,  id. 
adding,  id.  1207. 
enlarging  term  of,  1207.   * 
entry  and  ouster,  1206. 
copies  of,  how  written,  id. 
amendment  of,  id.  1207. 
notice  for  tenant  to  appear,  and  be  made  defendant,  kc. 

1204,  1207. 
by  whom  given,  1207. 
to  whom,  and  how  directed,  id.  1208. 

when  there  are  several  tenants,  1208. 
when  to  appear,  id. 
where,  id. 

in  K.  B.  id.  1209. 
C.  P.  1209. 
Exchequer,  id. 
amending,  1208. 
service  of  declaration  and  notice; 
in  general,  120!>,  10. 
on  whom,  1210. 
bow,  id. 
when,  id. 

on  Sunday  J  id. 
where,  id. 
on  wife,  id. 

when  husband  is  abroad,  id. 
■when  there  arc  several  tenants,  id.  1211. 
on  relation,  or  servant,  kc.  1211,  12,  13,  14. 
when  tenant,  or  his  wife,  cannot  be  met  with,  1211. 
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EJECTMENT,  continued. 

action  of,  present  mode  of  proceeding  In,  continued. 

against  service  of  declaration,  and  notice,  continued. 
subsequent  acknowledgment,  1211. 
perfect  or  imperfect,  id. 
when  tenant  resides  abroad,  id. 
in  case  of  tenant's  illness,  id.  1212. 
lunacy,  1212. 
death,  id. 
on  churchwardens  and  overseers,  id. 
chapel-wardens,  id. 
clerk  of  public  body,  id. 
attorney,  1212. 

servant,  &c.  having  charge  of  premises,  1212,  13. 
person  appointed  by  court  of  Chancery,  to  manage 

infant's  estate,  1213. 
when  tenant,  or  his  wife,  refuses  to  accept  declaration, 

id. 

absconds,  or  keeps  out  of  the  way,  to  avoid 

being  served,  1214. 

no  house  or  building  on  premises,  or  they  are  shut 

up,  id.  1215. 
notice  of,  to  landlord,  1228. 
affidavit  of  service  of  declaration,  and  notice,  1215,  &c. 
by  whom  made,  1215. 
title  of,  id. 
jurat  of,  id. 
contents  of; 

in  general,  id. 

when  served  on  tenant,  id. 

explanation  of  notice,  id.  1216. 
when  served  on  wife,  1216. 

several  tenants,  id.  1217. 
relation,  or  servant,  &c.  1212, 13, 
14;  1217. 
when  tenant,  or  his  wife,  cannot  be  met  with,  1217. 

subsequent  acknowledgment,  id. 
when  tenant,  or  his  wife,  refuses  to  accept  declara- 
tion, 1217. 
absconds,  or  keeps  out  of  the  way,  to 
avoid  being  served,  id. 
supplemental,  1216,  1218. 
motion  for  judgment,  489,  1218. 
what,  1218. 
when  made,  id. 
in  town  causes,  id. 
in  K.  B.  id. 
C.  P.  id. 

Exchequer,  1220. 
in  country  causes,  1218,  19. 
when  service  of  declaration  is  out  of  the  common  way, 

1219. 
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EJECTMENT,  continued. 

action  of,  lyrcscnt  mode  of  proceedin;^  in,  continue  J. 
against  motion  for  juil;,Mnent,  continued. 

rule  th:it  serviee  im  relation,  or  scrvitnt.  kc. 
may  be  deemed  j'ood  service,  4M'.>.  1218. 
1-2VJ,  20. 

history  of,  121'J. 

upon  whom,  and  liow  /;rnnted,  id. 
service  of,  121.'J,  14,  1.');   ]2VJ. 
rule  for  judgment,  481»,  121H,  20,  21. 
granting  or  refusing,  12r.>. 
Avlien  absolute  in  first  instance,  id.  1220. 
form  of,  1220. 
in  K.  B.  id. 
C.  P.  id. 
when  there  are  several  tenants,  i»l. 
time  for  appearance  on  ; 

inK.  B.  1218,  1220,21. 

C.  P.  1220,  21. 
in  town  causes,  1220. 

country  causes,  id.  1221. 
in  Excheciuer,  id. 
book  of  rules  delivered  out,  1221. 
when  taken  away,  id. 
consequence  of  not  taking  away,  id. 
judgment  by  default,  1224. 
when  and  how  signed,  id. 

common  bail  must  first  be  filed  for  ca.'^ual  ejector,  bv 

I'i/I,  in  K.  H.  iif. 
unnecessary  to  enter  appearance  for  him  by  ori</inaf, 

inK.  B.  or  0.  P.'l224. 
give  rule  to  plead,  iil. 
sue  out  bill  of  Jliddlescx,  kc.  u\. 
setting  aside  for  irregularity,  489,  00;  1224. 
judgment  by  defiiult,  against  casual  ejeetor : 

setting  aside,  Avhen  regular,  upon  affidavit  of  merit,",  and  pay- 
ment of  cost.",  41H»,  1211,'.'.. 
by  landlord  against  tenant, 

on  Stat.  4  Geo.  11.  c.  28,  §  2,  pp.  1107,  8. 
provisions  and  objects  of  this  statute,  id. 
when  landlord  cannot  proceed  thereon,  1200,  1201. 
service  of  declaration,  ll'.'T,  1200. 

affidavit  of,  1217,  18. 
rule  for  judgment,  1210. 
on  Stat.  1  Geo.  IV.  c.  87,  pp.  1200,  1221,  2,  :{. 

to  what  cases  it  extends,  and  to  what  not,  1222,  -l. 
mode  of  proceeding  thereon,  1228. 
demand  of  po.ssession,  1200,  1221,  1223. 
notice  to  appear,  and  find  bail,  &c.  ;  1204,  1201». 
by  whom  signed,  1200. 
additional  to  ordinary  notice,  id. 
form  of,  id. 
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EJECTMENT,  continued. 

action  of,  present  mode  of  proceeding  in,  continued. 
by  landIo7'd  against  tenant,  continued. 

affidavit  of  service  of  declaration,  and  notices,  1221. 
production  and  proof  of  execution  of  lease,  or  agree- 
ment, &c.,  id.  1223. 
motion,  and  rule  nisi,  to  give  undertaking,  and  enter 

into  recognizance,  id. 
affidavit  of  service  of  rule  nisi,  1222,  3. 
rule  absolute  thereon,  id. 

undertaking  to  give  judgment  of  preceding  term,  id. 
when  to  be  given,  1223. 
usually  inserted  in  consent  rule,  id. 
recognizance  to  pay  costs  and  damages,  1222,  3. 
before  whom,  and  how  taken,  1222. 
proceedings  thereon,  id. 
in  Wales,  and  counties  palatine,  1209,  1221,  2. 
not  to  prejudice  other  remedies,  1222. 
appearance  ; 

by  tenant,  1224,  1225,  &c. 

consent  rule,  in  K.  B.  490,  1224,  1225,  6,  7. 
C.  P.  id. 
Exchequer,  id. 
agreement  for,  1226,  7 ;  1230. 
form  of,  1225. 
history  of,  id.  1226. 
must  specify  premises,  1226. 
operation  and  effect  of,  id. 
how  filled  up,  id. 
title  of,  id. 

for  the  whole,  or  part  of  premises,  1227. 
when  there  are  several  tenants,  id. 
by  landlord,  1224,  1227,  &c. 

before,  and  on  stat.  11  Geo.  II.  c.  19,  pp.  1227,  8. 
who  may  or  may  not  defend  thereon,  1228,  9. 
motion  for,  and  rule  to  defend,  with  or  without  tenant, 

490,  1229. 
when  made,  1229. 
entering  into  consent  rule,  &c.  1230. 
proceedings  on,  by  tenant  or  landlord, 

filing  common  bail,  or  entering  appearance,  1227,  1230. 
rule  to  confess  lease  and  entry  only,  490,  1227. 
proceedings  on,  by  lessor  of  plaintiff, 

searching  for  consent  rule  or  agreement,  1230. 
by  lessor  of  plaintiff,  on  appearance ; 

drawing  up  rule,  1230. 
removal  of,  from  inferior  court,  398. 

courts  of  great  sessions  in  Wales,  399. 
declaration,  against  tenant,  &c.  1204,  &c.  1230,  31. 
plea,  to  jurisdiction,  630,  31. 

of  not  guilty,  1227,  1230,  31. 
rule  to  reply,  1231. 
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EJECTMENT,  continiml 

present  mode  of  proeeedinp:,  in  action  of,  contimnd. 
nonpros,  for  not  replying,  12.']  1. 

costs  on,  id. 
summonses  and  motions,  after  appearance,  and  before  trial,  id. 
calling  for  account  (if  lessor's  residonci*,  id. 

p:uii(ul:ii-  of  jircuiises,  for  which  notice  i.n  '■'■■■"  '1»   or 

d  \. 

breaches  of  covenant,  C<  •",  r_  .  i .  1. 
consolidating  ejectments,  1232. 
staying  proceedings  in  ; 

Avhcn  two  actions  arc  pending  for  same  prcmiscH,  in  dif- 
ferent courtj«,  id. 
many  ejectments  are  brouglit  against  several  tc-tinntH, 
for  different  premises,  on  wimo  demise,  id. 
for  refusing  accounts  of  lessor  of  plaintiflT's  rrsidinrp, 

12:11. 
until  security  be  given  for  costs,  id.  1232. 

when  lessor  of  plaintifl'is  an  infant,  resident  abroad, 

or  .lea4l,  1232. 
in  second  ejectment,  until  costs  are  paid  of  former  one, 

on  same  title,  id.  1233. 
pending  error,  1234. 

on  payment  of  rent,  &c.  on  Stat.  4  Geo.  II.  c.  28,  §  4, 

id.  1235. 

mortgage  money,  &c.  on  stat.  7  Goo.  II.  c. 

20,  §  1,  pp.  123.^6. 

on  stat.  1  Geo.  IV.  c.  87,  §  3.  pp.  1244,  5;  1253. 

setting  aside  release,  by  nominal  plaintifl",  or  his  lessor,  84H,  1231, 

123«;. 

retraxit,  and  cognovit  by  tenant,  1231,  123G. 
issue  in,  1236. 
delivery  of,  id. 

of  what  term  and  how  made  up,  1230. 

when  there  are  several  tenants,  who  plead  .^cparatiiy,  id. 
trial  in ; 

notice  of,  id. 

costs  for  not  proceeding  to,  id. 

by  ijroyiso,  id. 

judgment  as  in  case  of  nonsuit,  id. 

putting  oif,  id, 

record  of  nisi  prius,  id. 

jury  process,  id. 

subpoena,  id. 

at  bar,  1237. 

in  what  cases  grantable,  and  in  what  not,  id. 
when  moved  for,  id. 
on  what  terms  gi'anted,  id. 
at  nisi  prius,  id.  ^       qo^ 

award  in,  good,  though  it  do  not  find  in  terms  any  canac  of  action,  ».i^. 
nonsuit,  for  not  confessing  lease,  ic.  1237,  8. 
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EJECTMENT,  continued. 

present  mode  of  proceeding,  in  action  of,  continued. 

when  there  are  several  defendants,  some  of  whom  confess,  and  some 

not,  1238. 
on  Stat.  1  Geo.  IV.  c.  87,  §  2,  id. 
when  defendant  appears  at  trial,  and  confesses  lease,  &c.  id. 
evidence  ; 

in  general,  id. 

in  action  by  assignee  of  insolvent  debtor,  888. 

on  Stat.  1  Geo.  IV.  c.  87,  §  2,  p.  1239. 

elec/it,  1037. 
hearing  counsel,  507,  1238. 

when  lessor's  counsel  begins,  and  has  the  reply,  and  when 

not,  1238. 
nonsuit,  on  merits,  id. 
verdict,  id. 

general  or  special,  id. 
special,  how  drawn,  id.  1239. 
entry  of,  according  to  judge's  notes,  1239. 
damages  in ; 

in  general,  merely  nominal,  id. 
by  Stat.  1  Geo.  IV.  c.  87,  §  3,  id. 
in  action  for  secreting  ejectment,  987,  1228.  [a.) 
postea  in,  1237,  8,  9. 

rule  for  judgment,  after  verdict,  in  K.  B.  1239,  40. 
practice  in  C.  P.  1240. 
new  trial  in,  id. 
judgment  in,  id. 

for  plaintiff,  what,  id. 

against  whom,  and  on  what  grounds,  id. 
when  signed,  id. 

in  case  of  vacant  possession,  id. 

against  casual  ejector,  for  non-appearance,  id. 

reinittitur  damna,  id. 
on  nonsuit,  for  not  confessing  lease,  &c.  in  C.  P. 

id. 
K.B.id 
verdict  for  plaintiff,  id.  1241. 
for  defendant,  what,  1241. 

on  what  grounds,  id. 
when  and  how  signed,  id. 
costs  in ; 

of  plaintiff,  id. 

defendant,  1198,  1241. 
on  nonpros,  for  not  replying,  1231. 
for  not  proceeding  to  trial,  1236. 
double,  on  stat.  1  Geo.  IV.  c.  87,  §  6,  p.  988. 
when  one  of  several  defendants  is  acquitted,  1241. 
payment  of,  or  liability  for,  when  there  are  several  defendants,  id. 
means  of  recovering,  id. 

of  lessor  of  plaintiff,  id. 
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EJECTMENT,  continued 

present  mode  of  procccdinfr,  in  action  of,  continiud. 
costs  in,  means  of  rocoverinfr,  continued. 

after  jud^^Mnent  against  casual  ejector,  for  non-appearance, 

1241,  2. 
Avhen  tenant  does  not  confess  lease,  kv.  1*J4'2. 
on  verdict  and  judj^inent  against  tenant,  id. 
of  defendant,  in  K.  B.  i<l. 

C.  P.  id.  124:3. 
Excheiiuer,  1243. 
after  death  of  lessor  of  j)laintin',  id. 

jyrochein  ami  of  infant,  id. 
baron,  id. 
when  lessor  of  plaintifl'  is  a  peer,  id. 
execution  in  ; 

for  plaintiff,  in  general,  what,  1243. 

after  judgment  against  casual  ejector,  iil. 

verdict  and  judgment  against  tenant  or  landlord, 

id.  1244. 
cannot  be  had  for  defendant's  costs,  id. 

by  habere  facias  possesniowm.    See  tit.  JTafnre  facias  pos»efntio7ieni. 
staying,  after  verdict  by  landlord  against  tenant,  on  stut.  1  Geo.  IV. 

c.  87,  §  2,  1244,  r,. 
application  for  leave  to  take  out,  against  casual  ejector,  for  land- 
lord's not  confessing  lease,  &c.  1245. 
unnecessary,  after  verdict  against  landlord,  id. 
mode  of  delivering  possession  on.     See  tit.  Habere  facias  posses- 
sionem. 
remedy  for  taking  more  than  lessor  is  entitled  to,  124r>,  7. 

disturbance  in  giving  possession,  i&c.     See  tit.  Habere 

facias  possessionem. 
restoring  possession  of  premises  improperly  delivered,  400,  124G,  7. 
poundage  on,  1248. 
scire  facias  in ; 

after  year  and  day,  id.  1249. 
in  general,  id. 

against  tertenant,  after  judgment  by  default   againul 

cai^ual  ejector,  1240. 
feme  sole,  who  marries,  1011,  1244,  1240. 
after  death  of  original  parties,  1241>. 
lessor  of  plaintiff,  id. 
one  of  several  plaintiffs,  id. 
real  defendant,  id. 

must  be  again  tcrtenants,  id. 
error  in ; 

by  whom,  and  when  it  lies,  id.  1200. 

when  not,  id. 

death  of  nominal  plaintiff,  not  assignable,  id. 

into  what  court,  id. 

when  issued,  and  returnable,  id.  12.»1. 

how  far  a  supersedeas  of  execution,  id. 

when  writ  of  possession  sued  out,  without  taxing  costs,  id. 
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EJECTMENT,  continued. 
action  of,  continued, 
error  in,  continued. 
bail  in; 

by  Stat.  IG  &  IT  Car.  II.  c.  8,  §  3,  id. 

writ  to  inquire  of  mesne  profits,  1153,  1251,  2. 
rule  for  restraining  waste,  pending  error,  1252. 
recognizance  of,  by  whom  entered  into,  id. 
in  wliat  sums,  in  K.  B.  id. 

C.  P.  id.  1253. 
Exchequer,  1253. 
on  stat.  1  Geo.  IV.  c.  87,  how  discharged,  id. 
notice  and  examination  of,  1252,  3. 
when  not  chargeable  for  mesne  profits,  1253. 
subsequent  proceedings,  id. 
ELECTION,  of  ACTION,  9,  10. 

to  proceed  under  commission  of  bankrupt,  202,  3. 
ELEGIT, 

what,  993,  1033,  &c. 

history  of,  1033.  {e.) 

when  it  lies,  1033. 

against  whom,  id.  1034,  1089. 

after  a  year,  1104. 

in  different  counties,  1034. 

upon  several  judgments,  936. 

for  the  residue,  1019. 

may  be  executed  after  defendant's  death,  1034. 

necessary,  for  redeeming  mortgaged  estate,  1036. 

proceedings  under; 

against  goods,  1033,  4 ;  1086. 
lands,  1033,4,  5;  1087. 

in  trust,  1035,  6. 
terms  for  years,  1036. 
on  several  judgments,  936,  1035. 
notice  of  executing,  unnecessary,  1036. 
inquisition  and  return,  id. 
delivery  of  moiety,  id.  1037. 

entry  on,  id. 
ejectment,  1037,  1190. 
evidence  in,  1037. 
further  process  on,  1036,  7. 

after  eviction,  1037,  1087,  8. 
interest  allowed  on,  in  equity,  1037. 

mode  of  regaining  possession,  when  judgment  is  satisfied,  1037,  8. 
creditor  by,  when  entitled  to  priority  against  the  crown,  1052. 
poundage  on  executing,  1039.  , 

extent  under,  when  pleadable,  1130. 
ELISORS,  151,  314,  780. 
ELONGATA, 

return  of,  1038. 
ELY,  Isle  of; 

certiorari  to,  398. 
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ELY,  Isle  of,  continued, 
certiorari  to,  continued. 

indorsement  on,  398.  {m.) 
process  into,  how  directed,  152,  998.  (e) 
EMBLEMENTS, 

justification  under  right  of  entry,  to  take,  C46. 
ENGINES, 

action  against  hundred,  for  destroying,  122. 
ENLARGED  RULES,  502. 
ENROLMENT, 

of  lease,  when  not  evidence,  801. 
ENTERING  CAUSE  for  TRIAL,  81(1,  &c. 
ENTERING  CLERKS,  730. 
ENTERING  ISSUE.     See  tit.  Issue. 

Cause.     See  tit.  Trial. 
ENTRIES, 
of  record ; 

attachment  of  privilege,  to  save  the  statute  in  K.  B.  319. 
change  o{  prochein  ami,  or  guardian,  lUO. 
warrants  of  attorney,  in  K.  B.  95,  734. 

C.  P.  i<l. 
writs,  &c.  to  avoid  statute  of  limitations,  162,  729. 

for  other  purposes,  238. 
appearance,  id.  239,  729. 
recognizances  of  bail,  in  K.  B.  277,  8 ;  729. 

C.  P.  id. 

Exchequer,  236,  1156.  {d.) 
discontinuance,  680. 
on  rolls,  in  general ; 

by  whom  and  how  made,  730. 
imparlance  roll,  402,  3  ;  720,  729. 
plea  roll,  728,  {g.)  729. 
issue  roll.     See  tit.  Issue  Boll. 
judgment  roll,  in  K.  B.  509,  729. 
on  judgment  roll,  in  C.  P.  5(58,  9 ;  932. 

county  palatine,  932. 
proceedinffs  in  scire  facias,  in  K.  B.  729,  30;  lll.<>. 
^  ^  C.  P.  id. 

error,  1175,  1185,  6. 
false  judgment,  730. 

not  of  record :  - .     » 

of  names,  and  places  of  abode,  of  attornoy-s  •  J.  --^ 
day  of  appearance,  in  filacer's  book,  in('.  J*-  '^^^^• 
render  in  marshal's  book  unnecessary,  in  K.  B.  -89. 
in  public  books,  proof  of,  801,  2. 
ENTRY, 

under  lease,  &c.  how  pleaded,  442.  (/>.) 

elegit,  1036,  7. 
right  of,  justification  under,  646. 

necessary  to  maintain  ejectment,  1194. 
remedy  by,  without  bringing  fyt'c^;;u'«r,  1196.  •.      i    ii07« 

actual,  when  formerly  necessary,  but  now  dispensed  with,  lU.  ll^r,  e?. 
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ENTRY,  continued. 
actual,  continued. 

when  still  necessary,  1198,  9 ;  1201,  1204. 
wlien  not,  1203. 
how  made,  1199. 
and  ouster,  in  ejectment,  1201,  1206. 
writ  of,  in  adverse  suit, 

pleading  deed  in,  on  oyer,  without  profert,  587. 
not  amendable  in  disseisor's  name,  699. 
costs  allowed  on  interlocutory  proceedings  in,  946.  {a.) 
for  suffering  recovery, 

returns  of,  abridged,  706. 
amendment  of,  in  teste  or  return,  699. 
EQUITY ;  See  tit.  Chancery. 

attorney  may  be  admitted  solicitor  in,  72. 
solicitor  in,  may  be  admitted  attorney,  72,  3. 

solicitor  in  other  courts  of,  73. 
lien  of,  337,  id.  (^'.) 
stamp  duties  on  certificates  of  draftsmen  in,  77. 

disobeying  decree  or  order  in,  for  payment  of  money,  an  act  of  bank- 
ruptcy, 117. 
bail  not  discharged,  by  plaintiff's  electing  to  proceed  in,  294,  5. 
effect  of  injunction  in,  461,  and  see  tit.  Injunction. 
bill  in,  no  foundation  for  staying  proceedings,  528. 
pleas  in  courts  of, 

various  kinds  of,  and  their  essential  difference,  630.  (a.) 
correspondence  of,  with  pleas  at  law,  644.  (^.) 
to  the  jurisdiction,  630.  (/?.) 
in  abatement,  642,  (c^.)  644.  (^.) 
to  the  person  of  plaintiff: 

outlawry,  634.  (j9.) 
excommunication,  id. 
attainder,  id. 
alien  enemy,  id. 
infancy,  634.  (p.) 
coverture,  id.  635.  ((/.) 
bankruptcy,  or  insolvency,  647.  (^.) 
person  of  defendant:  635.  ((?.) 
to  bill,  644.  (^.) 
in  bar,  id. 

release,  647.  (t?.) 

former  judgment,  or  decree,  id.  (/.) 
statute  of  limitations,  id.  {h.) 
obtaining  production  of  written  documents  in,  802.  (z.) 
effect  of  filing  bill  in,  after  submission  to  arbitration,  824. 
grounds  of  setting  aside  award  in,  841. 

motion  in  arrest  of  judgment  not  allowed,  on  issue  directed  by  court  of, 

918. 
statute  of,  1077. 
costs  in,  375. 

prisoner  in  custody  for,  entitled  to  benefit  of  Lords'  act,  id. 
setting  off  against  costs  at  law,  991. 
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EQUITY,  continued. 
costs  in,  continued. 

nonpayment  oF,  on  proun<l  for  8tayin;r  procccdincH  in  nrclmfnt,  123JJ. 
EQUITY  of  REDEMPTION,  123.0. 
not  affected  by  execution,  103G. 
plaintiff's  remedy  for  obtainiii}^,  100;{,  WM. 
may  be  taken  on  extent,  id.  1U.")(). 
EQUITY  SIDE  of  EXCHEQUER; 

l)roceediTi;^.s  on,  See  tit.  Chancery  and  Kxehenurr.  '-»  rnuity  tide. 
ERASURE, 

in  jurat  of  affidavit,  not  allowed,  41'"). 
over  jurat,  docs  not  vitiate,  id.  (/<.) 
evidence,  on  non  est  factum,  050. 
in  fine,  700. 
ERROR,  writ  of, 
what,  1134. 
by  wbom  brouglit,  id.  1135. 

plaintiff,  to  reverse  his  own  jud;:inent,  1134,  1105. 
on  judgment  against /cwc  covert,  1135. 

principal  and  bail,  id. 
several  defendants,  id.  1130. 
summons  and  severance,  1130,  1160. 
when  it  lies; 

generally,  38,  1134,  1130,  7. 
for  error  in  fact,  1130,  7. 
law,  1137,  &c. 
for  denying  oi/cr,  when  demandable,  588. 

granting  or  denying  repleader,  improperly,  '.•21. 
on  bill  of  exceptions,  804,  5. 

cannot  be  brought,  before  it  is  signed,  803. 
after  non  pros  of  former  writ  of  error,  1137,  8. 
when  it  does  not  lie ; 
generally ; 

when  defect  is  aided  by  verdict,  010,  &c.  1130. 

amendable,  000,  &c.  027,  8  ;  11-30. 
cured  by  statutes  of  jeofails,  023,  &c.  1130. 
for  defects  in  mesne  process,  120. 

damages  awarded,  with  i)laintiff's  assent,  without  inquisition,  588. 
granting  oi/er  improperly,  588. 
after  special  case,  808. 

agreement  to  the  contrary,  1134. 
judgment  in  scire  facias,  1131. 

o^  respondeat  ouster,  on  plea  to  the  jurisdiction,  1141. 
death  of  nominal  i)laintiff  in  ejectment,  11«'»0. 
for  any  thing  which  contradicts  the  record,  id. 
error  in  fact  and  in  law  together,  id. 
upon  what  judgment,  1140,  41. 
in  same  court ; 
coram  nobis: 

when  it  lies,  1130,  7. 
for  error  in  fact,  id. 

process,  1137 
after  an  abatement,  &c.  id. 
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ERROR,  writ  of,  continued. 
in  same  court,  continued. 

coram  nobis,  when  it  lies,  continued. 
to  reverse  outlawry,  138,  9. 

in  Common  Pleas,  id. 
direction  of,  1142. 
form  of,  id.  1143. 
allowance  of,  1144. 

how  far  a  siqjersedeas  of  execution,  1154. 
recognizance  of  bail  on,  1156,  id.  [c.) 
unnecessary  to  transcribe  on,  1158. 

sue  out  scire  facias,  1165. 
rule  to  assign  errors,  1168. 
assignments  of  error,  &c.  138,  (|j).)  1168,  9,  70. 
issue  on,  how  entered,  1175. 
record  of  7iisi  prius,  id. 
execution  on,  996,  1185,  &c. 
costs  on  reversal,  1185. 
coram  vohis ;  1137. 

lies  not  in  K.  B.  affirmance,  id. 
in  superior  court; 

to  King's  Bench,  1137. 

from  Common  Pleas,  id. 

inferior  courts,  id.  1138. 
except  in  London,  1137. 

cinque  ports,  1138, 
stannaries,  id. 
counties  palatine,  id. 
Wales,  id.  1139. 
from  King's  Bench; 

to  Exchequer  Chamber,  1138,  &c. 
House  of  Lords,  1138,  9. 
from  law  side  of  Exchequer ; 

in  England,  1140. 
Scotland,  id. 
Ireland,  id. 
when  brought ; 

before  judgment,  1141. 
after  judgment,  id. 

by  statute  of  limitations,  id. 
considered  as  a  new  action,  94, 1141. 
how  sued  out,  1141. 
direction,  1142. 
form  of,  id.  1143. 

correspondence  of,  with  record,  1143. 
teste  and  return,  id. 
sealing,  id. 

allowance,  and  service  of,  1141,  1143,  4. 

formerly  not  allowed  in  C.  P.  without  showing  real  error,  139,  1149. 
how  far  a  supersedeas  of  execution ; 
in  general,  530,  31. 
when  defendant  is  a  prisoner,  533. 
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ERROR,  Avrit  of,  continued. 

how  far  a  superseilras  (>f  execution,  continued. 
when  parties  arc  misnamed,  i\:c.  114:{. 

sued  out  before  interlocutory  jud;;UK'nt,  1111,  o. 
final  judgment,  in  K.  R.  id. 

C.  P.  1146. 
after  final  jud^^ment  and  before  execution,  id.  114G. 
in  K.  R,,  id. 
C.  P.,  id. 
Exchequer,  114G. 
House  of  Lords,  id. 
execution  begun,  1148,  9. 
when  brought  against  good  faith,  1140. 

for  delay,  530,  31 ;  114G,  7. 
■when  bail  is  required,  1144,  5  ;  114*J,  kc.  1154,  5. 
on  error  coram  nohin,  1154. 
after  former  writ  of  error,  id. 
in  ejectment.     See  tit.  Ejectment. 

when  -writ  of  error  is  brought  by  landlord,  1244,  5. 

possession  is  sued  out,  without  taxing  co(*t!<,  '.''.t4, 

1145  1244. 
on  Stat.  1  Geo.  IV.  c.  87,  §  3,  p.  1253. 
arrest  not  allowed  in  second  action,  pending,  174. 
proceedings  against  prisoners,  how  afiected  by,  3(30,  Gl ;  370,  7 1 . 
motion  for  leave  to  take  out  execution,  pending,  370,  71  ;  4n7,  .■•">, 

1135,  G;  1147. 
taking  out  execution,  pending,  1148. 
application  to  set  it  aside,  id. 
staying  proceedings,  pending,  530,  &c.  1147. 

suing  out  execution  on  second  judgment,  pending  error  on  first,  532, 1 14G. 
security  for  costs  required,  when  plaintift'  in  error  resides  abroad,  535. 
no  objection  to  setting  off  debt  on  judgment,  GG4. 
an  answer  to  motion  for  new  trial,  013. 
repleader  cannot  be  awarded  after,  021. 
amendments  after,  714. 

costs  on,  715, 1172. 
by  principal,  may  be  pleaded  by  bail,  1120. 
bail  on.     See  tit.  Bail. 
certifying  or  transcribing  record,  1158,  0. 
rule  for,  in  K.  R.  and  C.  P.  id. 
when  obtained,  1158. 
how  entitled,  llGl. 
service  of,  1158,  0. 
practice  in  Exchequer,  1150. 

House  of  Lords,  1150,  id.  {c) 
when  the  record  is  certified,  or  only  a  transcript,  1150,  GU. 
mode  of  certifying,  or  transcribing ; 
in  inferior  court,  id. 

King's  Ronch,  and  Common  Pleas,  IIGO. 
House  of  Lords,  id. 
non  pros  for  not  trauscril)ing,  id. 

in  Exchequer  Chamber,  id.  1161. 
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ERROR,  writ  of,  continued. 

certitying  or  transcribing  record,  continued. 

entry  of  transcript,  in  K.  B.  729,  30. 
entitling  proceedings  in,  before  and  after  transcript,  1161. 
amendment  of; 

at  common  law,  id. 
by  Stat.  5  Geo.  I.  c.  13,  id.  1162. 

allowed,  on  information  in  nature  of  quo  ^varranto,  1162.  (e.) 
not  allowed  on  appeals,  or  process  on  indictments,  &c.  1162. 
costs  on,  id. 
quashing ; 

ground  of,  id.  1163. 
motion  for,  in  what  court,  id. 
on  writ  of  error  returnable  before  judgment,  1162. 
when  it  may  be  quashed  in  part,  &c.  1163. 
costs  on,  id. 
abatement  of; 

.    by  death  of  parties,  996,  1163,  4. 
chief-justice,  1164. 
prorogation,  or  dissolution  of  parliament,  id. 
bankruptcy,  id. 
marriage,  &c.  id. 
discontinuance  of,  id.  1165. 

scire  facias  quare  executionem  nan,  in  K.  B.  1107,  1165,  l't88. 
what,  and  when  it  lies,  1165,  6. 
out  of  what  court,  and  when  it  issues,  id. 
direction  of,  id. 
form  of,  id. 
teste  and  return,  id. 

need  not  lie  four  days  in  sheriflf's  office,  1166. 
rule  to  appear  to,  id. 

whether  plaintiff  in  error  may  plead  thereto,  id. 
consequence  of  not  assigning  errors,  id. 
alleging  diminution, 

in  Exchequer  Chamber ; 

what,  and  when  necessary,  714,  15 ;  1165,  1167,  &c. 
within  what  time,  1167,  8. 

plaintiff  not  confined  to  one  rule  in  each  term,  1168. 
not  allowed,  against  the  record,  1167,  1171. 

in  inferior  courts,  1167. 
rule  for,  when  and  how  given,  id. 
no7i  pros  for  not  alleging  diminution,  id.  1168. 
in  House  of  Lords,  1167,  (d.)  1171. 
rule  to  assign  errors  ; 

when  and  how  given,  1168. 

on  error  coram  nobis,  or  vobis,  id. 

in  King's  Bench,  id. 

Exchequer  Chamber,  id. 
House  of  Lords,  id. 
assignment  of  errors  ; 
in  fact,  1168,  9,  70. 
in  law,  1168,  9. 

common,  1169. 
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ERROR,  writ  of,  continued. 
assignment  of  errors,  continued. 
in  law,  continued. 
special,  11(39. 
in  fact  and  in  law,  not  assignable  together,  iii. 
by  several  plaintifls,  id. 
set  aside,  when  calculated  for  delay,  1170. 
engrossing,  1169. 
need  not  be  si^^ned,  id. 
delivering  or  filing,  id.  1170. 
certiorari  for  original,  (fee. 

what,  and  when  necessary,  1170. 
direction  of,  id. 
teste  and  return,  id. 
amendment,  id. 

course  of  proceeding  thereon,  id.  1171. 
in  King's  Bench,  id. 
House  of  Lords,  1171. 
return  to,  1170,  71. 
petition  for  original,  1171,  2. 
practice  thereon,  id. 

in  what  cases  the  parties  may  have  a  second  certiorari,  1172. 
when  the  court  will  award  it  fur  their  own  information,  1174. 
scire  facias  ad  aiuliendum  errores,  in  K.  13.  1172,  3;  118H. 

processum  et  recordum,  1121,  1173. 
compelling  plea,  or  joinder,  in  Exchequer  Chamber,  117''j. 

House  of  Lord.s,  id. 
pleas  in ; 
common,  id. 

in  nullo  est  erratum,  1173,  4. 
special,  id. 

release  of  errors,  1174,  5. 
delivering  or  filing,  672,  1175. 
demurrers,  672,  717,  1173,  4. 
issues ; 

making  up  and  entering,  717,  1175. 
in  King's  Bench,  1175. 

on  error  coram  nobis,  id. 
in  Common  Pleas,  id. 

Exchequer  Chamber,  1176. 
trial  of  issues  in  fact,  1175. 
arguing  errors  in  law  ; 
in  King's  Bench,  1176. 

Exchequer  Chamber,  id.  1177. 
House  of  Lords,  1177. 

printed  cases.     See  tit.  Cases. 
hearing  counsel,  1177,  8. 
motion  and  rule  for  judgment,  48(1,  1177. 
judgment  of  non  pros.     See  tit.  Non  pros. 

affirmance,  or  reversal,  &c.  1172,  117.».  117H. 
when  court  are  divided  in  opinion,  1178. 
in  part,  or  for  the  whole,  id.  1179. 
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ERROR,  writ  of,  continued. 
judgment  of  affirmance,  or  reversal,  &c.,  continued, 

■what  shall  be  given,  on  reversal  of  first,  1179,  80. 
rule  nisi,  on  reversal,  in  K.  B.  of  judgment  of  inferior  court,  1180, 
damages  in,  881,  1180,  81. 

interest,  1182,  3,  4. 
costs  in,  975,  6 ;  1180,  81 ;  1184,  5. 
execution  after,  1106,  7 ;  1171,  2 ;  1185,  &c. 

on  abatement,  by  death  of  plaintiif  in  error,  996. 

two  scire  faciases,  to  revive  judgment  in  original  action,  and  in 

error,  1132. 
out  of  what  court,  994,  5,  1186. 
setting  aside  for  irregularity,  996,  1145,  &c, 
remittitur  of  proceedings,  1186. 

entries  after,  in  K.  B.  id. 
rule  for,  after  non  pros  in  Exchequer  of  Pleas,  1185.  (Jc.) 
direction  of,  1186. 
.     how  returnable,  id. 

restitution,  after  reversal  of  judgment,  id.  1187. 
to  what  the  party  shall  be  restored,  id. 
ERRORS, 

clerk  of,  in  K.  B.  43. 

C.  P.  45,  52.  • 

ESCAPE, 

refusal  of  marshal  or  warden,  &c.  to  show  prisoner,  so  considered,  366, 
proceedings  against  warden  of  fleet  in  vacation,  for,  324. 
retaking  defendant  after,  201,  233,  4. 
plaintiff's  remedies  on,  235. 
on  mesne  process ; 

attachment  against  sheriff,  for  not  bringing  in  body,  id. 
action  for,  when  maintainable,  224,  235,  236  ;  282,  3 ;  309, 10 ;  368, 
when  not,  235,  6  ;  309,  481,  307,  1030, 
against  the  old  sheriff,  307. 
mode  of  declaring  in,  236,  426. 
venue  in,  cannot  be  changed,  604. 
how  defeated,  235,  6. 

setting  aside,  or  staying  proceedings  in,  316. 
evidence  in,  236,  id.  (/.)  352,  {c.)  367,  612, 
damages  in,  886. 

recovery  in,  a  bar  to  ruling  sheriff,  310. 
on  execution ; 

from  tipstaff,  on  render,  283. 
action  for,  231,  1029,  1031,  1132,  3. 
declaration  in,  649. 

setting  aside  proceedings  in,  529,  1132,  3. 
damages  in,  886. 
new  execution  after,  1031. 
when  covered,  by  relation  of  day  rule,  374. 
retaking  after.     See  tit.  Recaption. 
must  be  pleaded,  649. 
ESCAPE  WARRANT,  342. 

in  what  cases  it  may  be  obtained,  233,  4 ;  1031, 
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ESCAPE  WARRANT,  conthuwd. 
by  Avliom  ^'ranted,  234. 

arrest  on,  when,  by  whom,  and  how  made,  id.  235. 
recaption  on,  342. 

time  to  declare  after,  34G. 
ESCHEAT, 

ejectment  for  lord,  claimmff  by,  1190. 
ESCROW,  G;30. 
ESSOIN,  107,  109,  400. 

adjournment  of,  on  writ  of  right,  109.  (o.) 
not  allowed  in  personal  actions,  109. 
at  msiprius,  778. 
ESSOIN  DAY,     • 

interval  between,  and  day  of  court's  sitting,  taken  as  part  of  term,  324. 
ESSOINS, 

clerk  of,  in  C.  P.  45,  51,  731,  2. 
ESTOPPEL, 

what :  • 

entering  into  bail-bond,  or  putting  in  bail  above,  in  wrong  name,  44 S, 
imparlance,  464,  639. 
giving  cognovit,  242,  562. 
plea  or  replication  of,  83,  140,  448,  643,  677,  685. 
must  be  pleaded  with  certainty,  685. 
party  must  rely  upon  it,  83,  662,  685. 
ESTOVERS, 
justification  under  right  of  common  of,  645,  6. 

entry,  to  take,  646. 
ESTREATS, 

roll  of,  in  K.  B.  728. 
EVICTION,  1037,  1087,  8. 
EVIDENCE, 
generally ; 

must  be  the  best  the  case  admits  of,  799. 

plaintiff  not  obliged  to  furnish,  against  himself,  591,  802. 

bound  to  disclose,  before  trial,  592. 
must  be  confined  to  strict  legal  rights,  678. 
not  allowed  to  be  given,  on  taking  view,  799. 
governed  by  pleadings,  id. 
circumstancial,  866. 

variance  of,  from  declaration,  433,  4,  5;  434,  5.  (/.) 
demurrer  to.     Sec  tit.  Demurrer  to  EvicUnce. 
admitting  or  rejecting  improperly,  good  ground  for  bill  of  oxcoption!*. 

new  trial,  907. 
on  both  sides,  ground  for  refusing  new  trial,  908. 
judge's  report  of,  on  motion  for  new  trial,  914. 
written,  799,  800. 
public,  800. 
of  record,  id. 

acts  of  parliament,  id. 
public,  id. 
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EVIDENCE,  continued. 

written,  public,  of  record,  continued. 

acts  of  parliament,  continued. 
private,  800. 
how  proved,  id. 
judgments ; 

in  superior  courts,  556,  800,  902,  943. 
inferior  courts,  943. 
recognizances,  800,  1083,  &c. 
letters  patent,  800,  1090,  1093,  &c. 
writs  and  returns,  when  filed,  162,  3 ;  800. 
affidavits,  w^hen  read  and  filed,  800. 
copies  of,  id. 
under  seal,  id. 

exemplifications,  id. 

under  great  seal,  id. 

seal  of  court,  id. 
not  under  seal,  id. 
sworn  copies,  id. 
office  copies,  id.  801. 

when  admissible,  and  when  not,  id. 
copy  of  copy,  800. 
not  of  record,  id.  801,  2. 

judicial,  800,  801. 
in  actions  at  law : 

commencemejit  of  action,  &c. 

generally,  146,  {k.)  162,  3. 
by  and  against  attorneys,  321,  2  ;  335, 
copy  of  signed  bill  of  costs,  335. 
writs,  not  filed,  162,  3. 
declaration,  335. 

commitment  on  Jiaheas  corpus,  351. 
rules  of  court,  490,  624,  834. 
judge's  order  of  reference,  in  action  on  award,  834. 
affidavits,  not  filed,  801. 
depositions  of  witnesses,  811,  12. 
under  old  commission,-  812. 
in  recent  transaction,  id. 
before  commissioners  of  bankrupt,  669. 
record  oi  nisi  prius,  335,  777,  944. 
postea,  in  what  cases  evidence,  and  in  what  not, 

901,2;  944. 
masters'  allocatur,  902. 
judgment  paper,  943. 
proceedings  in  Chancery,  801. 

depositions,  id. 
judgments  in  House  of  Lords,  id.  944. 

inferior  courts,  not  of  record,  id. 
sentences  in  ecclesiastical  courts,  801. 
courts  of  admiralty,  id. 
foreign  courts,  id. 
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EVIDENCE,  continued. 

written,  public,  not  of  record,  continued. 
judiciiil,  continued. 

commission  of  bankruptcy,  kc.  to  prove  potitioninj^  cre- 
ditor's debt,  kc.  GGH,  OK,  70,  71. 
certificate  of  bankrupt,  ou  general  pica  of  bankruptcy, 

»>47,  >*. 
under  former  commission,  1110, 
former  bankruptcy,  to  avoid  certificate,  id. 

support  same,  id. 
examinations  before  justices,  503. 
depositions,  on  charge  of  felony,  id. 
inquisitions,  ^SUl. 
awards,  kc.  id.  834. 
books  of  quarter  sessions,  503,  801. 

clerk  of  judgments,  kc.  801,  800,  7. 

King's  Bench  and  Fleet  Prisons,  801. 

for  what  purposes  alhiwed,  352. 

day-book  at  iudi^ment  office,  when  not  allowed,  55<i, 

^  043. 

not  judicial ; 

journals  of  Lonls,  or  Commons,  881. 

London  gazette,  id. 

doraesday  book,  id. 

surveys  of  ecclesiastical  benefices,  kc.  id. 

pope's  bull,  or  license,  id. 

books  of  herald's  office,  id. 

books  of  history,  881. 

parish  registers,  503,  4  ;  802. 

rate  books,  &c.  802. 

rolls  of  courts  baron,  504,  5 ;  802. 

ancient  terriers,  or  surveys,  802. 

corporation  books,  505,  802. 

books  of  navy  office,  802. 

custom-house,  503,  802. 
stamp  office,  802. 
post  office,  503,  802. 
liank,  id. 

South  Sea  house,  id. 
East  India  company,  i^c.  503,  4;  8U-- 
proof  of  entries  in  public  books,  802. 
inspection  of.    See  tit.  Inspection. 
private:  800,  802. 

deeds  under  seal,  802. 

agreements,  &c.  not  under  seal  id.      _ 

deeds,  &c.  in  possession  of  party  to  suit,  id. 


producing,  and  proving  execution  oi,  la. 
session  of  adverse  i)arty,  i<l.  8'>3. 


in  possession  ot  adverse  j 
)f,  may 
oducc,  t 

bow  proved,  804,  5 


production  of,  may  be  obtained  in  c<|uity,  802.  (i.) 
notice  to  producc^OS,  and  we  tit.  .Na<i^<  to  pro- 
duce a  fed*,  irr. 
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EVIDENCE,  continued. 
written,  private,  continued. 

deeds,  &c.  in  possession  of  adverse  party,  continued. 

regular  time  of  calling  for  production  of,  804. 
calling  for,  does  not  make  them  evidence  for  the 

other  party,  id. 
proving  execution  of,  when  produced,  id. 
when  evidence  for  adverse  party,  and  when  not,  id. 
in  possession  of  third  persons,  id,  806. 

subpoena  to  produce,  with  clause  of  duces  tecum. 

See  tit.  Witnesses, 
indorsements  on  bond,  19. 

promissory  note,  or  bill,  &c.  id. 
when  parties  compellable  to  produce,  487,  591,  &c.  802,  3. 
unwritten,  799,  805. 

parol  evidence,  when  not  admissible, 

to  prove  delivery  of  bill  of  costs,  335. 

notice  to  produce  deeds,  &c.  804,  5. 
day  of  trial,  at  nisi prius,  777,  944. 
in  particular  actions : 

assumpsit,  on  attorneys'  bills,  78,  (g.)  354,,  5. 
debt  on  bond,  of  payment  or  release,  18. 

for  performance  of  covenants,  585. 
on  non  est  factum,  650.  {k.) 
judgment,  suggesting  a  devastavit,  1113. 
detinue,  upon  a  finding,  5. 

penal  action,  removed  out  of  proper  county,  724. 
case,  for  malicious  arrest,  229,  680,  81. 

prosecution,  593,  892,  3. 
words,  582,  651,  2. 
Kbels,  652. 
slander  of  title,  652. 
case,  for  seducing  daughters,  582.  (m.) 
-  trespass,  on  plea  of  license,  690. 
ejectment,  in  general,  1238. 

by  assignee  of  insolvent,  388. 
founded  on  elegit,  1037. 
on  Stat.  1  Geo.  IV.  c.  87,  §  2.  p.  1237. 
actions  against  attorneys,  321,  2. 

hundredors,  122,  id.  {a,  h,  c,  d.)  127. 
justices  of  peace,  892,  3. 

sheriff's,  for  escapes,  236,  id.  (/.)  352,  {c.)  367, 612. 
not  taking  bail,  223. 
on  Stat.  8  Ann.  c.  14,  §  1,  pp.  1015,  16. 
sheriff's  officers,  on  stat.  32  Geo.  II.  c.  28,  §  12, 

p.  233. 
commissioners  of  bankrupt,  33. 
assignees  of  bankrupts,  to  dispute  bankruptcy,  &c. 

668,  69,  70,  71. 
on  indictment  for  perjury,  496. 
plea  of  nonjoinder,  in  abatement,  636. 
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EVIDENCE,  continued. 

on  plea  of  misnomer,  that  defendant  was  called  a^  well  liy  one  nnino  j^ 

unothtT,  U^l'.  (/4. ; 
general  issue ; 

what  may,  or  what  may  not  be  given,  •JCf,,  4. 
is  to  be  proved,  79U. 
plea,  or  notice,  of  set  off,  007,  8. 
notice  of  intention  to  dispute  bankruptcy,  C70,  71. 
special  issue,  799. 
execution  of  inquiry,  581. 

in  action  against  Imndredors,  &c.  12H. 
when  plaintiff  has  not  recovered  his  full  tlcmand,  582,  3. 
after  judgment  on  demurrer,  585,  740. 
of  cause  of  action : 

what  sufficient  to  take  case  out  of  statute  of  limitations,  22,  kc. 
in  Common  Pleas  at  Lancaster,  107. 

necessary,  notwithstanding  admission  in  defendant's  bill  of  partim. 

lare,  600. 
not  allowed  to  be  given  out  of  particulars,  id. 
exception  to  this  rule,  id. 
must  be  material,  to  retain  venue,  012. 
what  is,  or  is  not,  sufficient  for  that  purpose,  id.  013. 
when  it  must  arise  in  a  particular  county,  721,  808. 
promise  to  re-pay  money,  on  count  for  money  had  and  received,  3. 

or  acknowledgement,  to  take  case  out  of  statute  of  liuiitalionH, 

18,  19,  22,  a.. 
payment,  or  release,  when  presumed  in  debt  on  bond,  &c.  18. 

of  interest,  by  indorsement  on  bond,  19^ 
demand  of  copy  of  warrant,  35. 
process,  102,  3. 
delivery  of  bill  of  costs,  335. 
prisoner  being  in  custody  of  marshal,  &c.  367. 
execution  of  warrant  of  attorney,  553,  4. 
bringing  money  into  court,  024,  027. 
intent  of,  when  admissible,  027. 
does  not  give  plaintiff  a  right  to  reply,  029. 
day  of  trial  at  nisiprius,  111,  944. 
facts  stated  in  special  case,  899. 
admission  by  attorney's  clerk,  on  taxing  costs,  990. 
receipt  of  money  levied  on  fieri  facias,  1019. 
assignment  of  lease  by  deed,  uudor  fieri  facias,  1004. 
■      precise  time  of  seizure  of  goods  under  execution,  and  not  of  Knnk- 

ruptcy,  lOOH. 

debt  to  king  and  his  debtor,  on  commission  and  extent  )»r../'»rwrf. 
°  104  <,  100.5.  4 

payment  of  duties,  &c.  onus  lies  on  claimer,  1070. 
allowance  of  writ  of  error,  1145.  (e.)  lao  jn 

defendant  being  beyond  sea,  on  error  to  reverse  outlawry,  16J,  4U. 
EXAMINATIONS, 

before  justices,  evidence  of,  593. 
EXAMINERS, 
reference  to,  on  insolvent  debtors'  act,  392. 
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EXCEPTION  DAY,  107. 

EXCEPTIONS,  Bills  of.     ^ac  tii.  Bills  of  Exceptions.  "\ 

marking  in  margin  of  demurrer  books,  505,  738.  J 

EXCHEQUER,  1 

barons  of,  39. 

salaries  of,  id.  [g.) 
.equity  side  of: 

solicitor  on,  cannot  practise  as  such  in  Chancery,  73. 

service  of  subpoena  on,  156.  [m.) 

proceedings  on  forfeiture  of  bail  bond,  on  attachment  for  contempt, 

EXCHEQUER, 

injunction  on, 

effect  of,  for  want  of  answer,  465. 
upon  the  merits,  id.  466. 
breach  of,  what,  461. 
sittings  in  term,  753.  [d.) 
trial  of  issues  from,  753. 
motion  for  new  trial  on  issues  from,  913,  14. 

in  arrest  of  judgment,  918. 
issuing  extent,  1048,  9. 
revenue  side  of: 

proceedings  on  outlawry,  137,  8 ;  1047,  8. 
for  reversing  outlawry,  144. 
costs  on,  143. 
by  information  : 

commencement  of,  28. 
trial  of  crown  causes;  753,  892,  968,  9. 
in  Middlesex,  753,  1080. 
days  appointed  for,  753. 
by  proviso,  not  allowed  on,  761. 

recognizance  of  bail  may  be  vacated,  when  attorney  gene- 
ral does  not  proceed,  id. 
putting  off;  771. 

affidavit  for,  id.  (e.) 
new  jury  impanelled  for,  789. 
commission  to  examine  witnesses  abroad,  810.  {Ji.) 
execution  on ; 

by  levari  facias,  137,  8;  1042,  3. 
extent.     See  tit.  Extent. 

taxing  solicitor's  bill  of  costs  on,  329,  1082,  3. 
scire  facias  on,  for  the  king.     See  tit.  Scire  facias. 

not  necessary,  on  judgment,  after  a  year,  1091. 
EXCHEQUER  of  PLEAS, 
jurisdiction  of,  38. 
officers  of,  58. 

postman,  and  tubman,  42,  3. 
business  of,  how  done,  58. 
holydays  in,  56,  7;  168. 
attorneys  and  side  clerks  : 
qualifications  of,  61,  &c. 
privileges  of,  38,  9 ;  81. 
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EXCHEQUER  OF  TLEAS,  contimod. 
attorneys  and  side  clerks,  continue  J. 
privileges  of,  continueil. 
in  laying  venue,  82. 

suing,  or  being  sued,  with  their  wives,  81. 
member  of  university,  id.  82,  G32. 
proceedings  in  actions  by  : 

venire  facias  of  privilege,  81,  02. 
capias  of  privilege,  id. 

holding  to  bail  on,  81. 
beginning  of  declaration,  321. 
proceedings  in  actions  against : 
by  bill,  81,  1>2. 

beginning  of,  324. 
delivering  bill  of,  325,  G. 
taxation  of  costs  of,  320,  kc. 

undertaking  to  pay  bill  on,  335.  (j.) 
revicAving,  1)90. 
means  of  commencing  actions  in,  92. 

proceedings  against  warden  of  Fleet,  for  escape,  on  stat.  51>  Gc«i.  III. 

c.  G4,  pp.  324,  5. 
members  of  the  Uouse  of  Commons ; 
by  bill : 

with  whom  filed,  120. 
process  on,  id. 
appearance,  id.  121. 
process  in.     See  tit.  Process. 

order  for  holding  to  bail  in  trover^  or  detinue,  171,  2;  18(J. 
affidavit  to  hold  bail ; 
by  executor,  182. 
when  conclusive,  or  not,  189. 
bail  bond,  on  attachment, 

sheriff  cannot  take,  f<jr  non-payment  of  costs,  222.  dl) 
proceeding  on,  if  condition  broken,  223. 
fees  to  sheriff's  officer,  on  arrest,  233. 
bail  in ; 
common ; 

discharging  defendant  on,  180. 
in  action  against  husband  and  wife,  240,  41. 
special : 

number  of  persons,  245. 
who  may  or  may  not  be, 

housekeepers,  246,  208,  9. 
attorneys'  clerks,  247. 
foreigners,  270,  71. 
time  allowed  for  putting  in,  240. 
fee  allowed  to  commissioner,  for  taking,  2.»0. 
recognizance  of, 

by  whom  entered  into,  and  for  what  sum,  2ol,  -O.J,  *0i. 
how  entcreil  on  record,  230. 
entry  of,  278.  {d.) 
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EXCHEQUEE,  OF  PLEAS,  continued. 
bail  in,  continued. 
special,  continued. 
exception  to, 

when  and  how  made,  257. 
notice  of,  id. 
justification  of; 

time  allowed  for,  id. 

notice  of,  by  whom  signed,  260. 

on  day  when  court  sits  in  equity,  bad,  id. 
in  vacation,  257,  261. 
at  chambers,  id. 
at  what  hour,  263. 
affidavit  of,  267. 

before  whom  taken,  264. 
form  of,  267. 
costs  of  opposing,  272. 
not  justifying  on  day  mentioned  in  notice,  301. 
setting  aside  order  for  allowance  of,  236. 
liability  of,  281. 
render  in  discharge  of, 

sheriff  when  entitled  to  benefit  of,  282. 
time  allowed  for,  in  general,  284. 

on  staying  proceedings,  pending  error,  533. 
bail  bond ; 

action  on  by  sherifi",  in  what  court,  300. 
staying  proceedings  on,  209,  302,  3. 
when  it  shall  not  stand  as  a  security,  303.  (I.) 
time  allowed  for  returning  writ,  when  rule  expires  in  vacation,  307. 
attachment  against  sheriff; 

when  no  bar  to  assignment  of  bail  bond,  297. 
cannot  be  moved  for,  after  bail  justified,  311,  12. 
setting  aside,  when  granted  on  same  day,  but  before  bail  justified, 

312. 
prisoners ; 

proceedings  against: 

in  custody  of  sheriff,  &c.  342,  &c.  346. 
warden ; 

on  removal  by  habeas  corpus,  354. 
charging  in  custody,  with  declaration,  355. 

affidavit  required  for,  358. 
time  allowed  for  declaring,  356. 

proceeding  to  judgment,  362. 
charging  in  execution,  id.  363. 
treaty  or  agreement  with,  must  be  in  writing,  366. 
on  extent; 

changing  custody  of,  287,  1019,  50. 
relief  of,  375,  (a.)  1065,  6. 
rule  on  remanding,  on  Lords'  act,  380,  id.  (7i,) 
proceedings  against,  on  compulsory  clauses  in  Lord's  act,  385,  6. 
discharge  of,  on  stat.  48  Geo.  III.  c.  123,  p.  387. 
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EXCHEQUER  OF  PLEAS,  continued. 

removal  of  causes  into,  from  inferior  courts,  397,  8. 

usual  order  on,  3'J7. 
declaration  in ; 

beginning  and  conclusion  of,  432.  (I.) 

against  one  of  several  defendants,  in  joint  action,  446.  7. 

filing  or  delivering,  454. 

de  bene  esse,  id.  455. 
after  defendant's  ay)pearancc,  454.  («/.) 
notice  of,  when  and  how  served,  45(>,  7. 
time  for  pleading,  on  declaration  de  bene  esse,  454,  5 ;  408. 

after  defendant's  appearance,  407,  8. 
rules  to  plead,  474,  5. 
on  crown  side  in,  478. 
motions  in ; 

to  remove  proceedings,  into  office  of  pleas,  397,  8. 
for  attachments,  481. 
how  entitled,  id. 
rules,  on  last  day  of  term,  408. 
setting  aside  proceedings,  for  irregularity,  515. 
notices  of,  401. 

costs  on,  id. 
affidavits  in  support  of: 
when  made,  405. 
jurat  of,  when  made  by  illiterate  persons,  id. 

two  or  more  deponent?,  id. 
filing,  497.    ■ 

office  copies  of,  must  be  examined  and  signed,  id. 
sworn  after  rule  made  absolute,  cannot  be  read  on  opening  it,  500. 
costs  of  opposing,  503. 
days  appointed  for,  505. 

course  observed  in  hearing  counsel  on,  506,  7,  8. 
on  extents,  1050,  1072,  3,  4. 
rules  for  attachments ; 

absolute  or  7iisi,  335,  6  ;  480. 
affidavits  in  support  of,  how  entitled,  480,  81. 
to  set  aside  annuity,  400,  527. 
service  of,  generally,  500. 
making  absolute,  501,  2. 
summonses  and  orders,  by  barons  on  circuits,  509,  10. 
notices,  in  whose  name  given,  500. 
setting  aside  proceedings  for  irregularity,  513,  515. 
staying  proceedings,  in  actions  for  less  than  40#.,  516. 
against  bail,  pending  error,  533.  ^ 
security  for  costs,  when  reijuired  in,  and  when  not,  530. 
warrant  of  attorney : 
defeazancc  on,  545. 
filing  witli  master,  555. 
judgment  by  default  when  signed,  455. 

cognovit,  when  regular,  though  no  prooe«  iued  ont.  55t». 
reference  to  master,  to  compute  principal  and  interest  on  bond,  543. 

bills  of  exchange, 
&c.  571. 
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EXCHEQUER  OF  PLEAS,  continued. 
notice  of  inquiry ; 
in  toAvn,  577. 

country,  id. 
entry  and  service  of,  id. 
terms's  notice,  id. 

on  delivering  replication,  &c.  578,  9. 
order  for  particulars  of  demand,  598. 

affidavit  necessary  to  obtain,  id. 
changing  venue,  609. 
rule  for,  612. 
discharging,  id. 
bringing  money  into  court,  619. 

costs  on,  623,  627. 
claim  of  conusance,  632. 
pleas  in  abatement ; 

in  scire  facias,  against  heirs  and  tertenants,  640. 
affidavits  in  support  of,  id. 
rule  to  reply,  676. 
issue  in,  723. 

rule  to  enter,  when  given,  727. 
delivering  copies  of  demurrer  books,  738. 
rule  for  concilium,  and  argument  on  demurrer,  739,  40. 
rolls  in.     See  tit.  Bolls. 
trial ; 

of  issues,  in  Middlesex,  752.  (5.) 

sittings  appointed  for,  in  London  and  Middlesex,  751,  2,  3. 

commission  for,  at  assizes,  747,  777. 

clause  of  mittimus  in,  777. 
notice  of; 

entry  and  service  of,  500,  754. 
on  delivering  replication,  &c.  754. 
in  town,  755. 

country,  id.  756. 
after  four  terms,  756. 
countermand  of,  757. 
costs  for  not  proceeding  to,  760. 

judgment  as  in  case  of  nonsuit,  for  not  proceeding  to,  id.  765. 
motion  for,  when  made,  765. 

after  moving  for  costs,  for  not  proceeding  to  trial, 

760,  765. 
discharging  rule  for,  on  what  terms,  768. 

costs  on,  769. 
rule  for,  after  peremptory  undertaking,  absolute  in  first  instance, 

id.  [c.) 
record  in,  777. 

special  jury  in,  rule  for,  793.  {h.) 
view  in,  when  not  grantable,  798. 

rule  for,  797.  {d.) 
witnesses  going  abroad,  commission  to  examine,  811. 

costs  of,  id.  (c.) 
entering  causes  for  trial,  in  London  and  Bliddlesex,  817. 


INDEX.  1377 

^EXCHEQUER  OF  PLEAS,  continue,}. 
entering  causes  fur  trial,  at  the  lussizes,  818. 
award,  827,  820,  30 ;  842,  3. 

objections  to,  must  be  stated  in  rule  nisi,  for  setling  aside,  ^4."J. 
hearing  counsel,  on  arguing  special  case,  .0U8. 
nonsuit,  liuw  avoided,  807,  8. 
costs ; 

on  motions,  503,  1082. 

several  issues,  U73,  075. 
of  arbitration,  833. 

new  trial,  015,  017. 
suggestion  for,  on  court  of  re(iuests'  act,  059,  GO. 
in  trespass,  on  general  issue,  and  judgment  by  default  to  new  fijif.i;jn- 

ui.iii.  !•:! 
by  whom  and  how  taxed,  080,  00. 
reviewing  taxation  of,  000. 
mode  of  recovering  on  non  pros,  &c.  001. 
motion  in  arrest  of  judgment,  018,  020. 
execution ; 

by  several  writs,  Into  different  counties,  005,  G. 
quashing  return  to  venditioni  exponas,  1020. 
amendment  of  returns  to,  id. 

settings  aside/. /«.  after  service  of  allowance  ni  writ  '-i'  crr'-r,  rr- 

fused,  1032. 
eifect  of  (?rt.  sa.  for  fixing  bail,  1008. 
not  necessary  to  enter  it  in  sherifl"'s  book,  id.  1000,  112«t. 
error  from,  1140. 

on  proceedings  by  extent,  id. 
writ  of,  how  directed,  1142. 

varying  from  process,  in  description  of  plaintiff,  1143. 
allowance  of,  id.  1144. 
from  what  time  a  supersedeas  of  execution,  1145,  G. 

bail  on :  .      .    .  ^ . 

time  and  manner  of  putting  in,  excepting  to,  and  justifying.  ll.»«'. 

recognizance  of; 

in  general,  1155,  G. 

in  debt  for  penalty,  115G. 

ejectment,  1252,  3. 
entry  of,  115G.  {d.) 
in  Ireland,  1167.  {d.) 
no  rule  to  transcribe  on,  1150. 
proceedings  on,  id.  11  GO,  Gl.         ^ 
rule  for  execution,  after  non-prossing  writ  of,  118.).  {k.) 
ejectment  in.    See  tit.  Ejectment. 
EXCHEQUER  CHAMBER, 
writ  of  error  to,  1138,  &c. 
in  Ireland,  11G7.  [d.) 
lies  not,  for  error  in  fact,  1137,  1130. 

proceedings  on.    See  tit.  Error.  e  -n     \.  -i  i  -o 

for  non-prossing  writ  of  error,  from  court  of  Exchequer.  11  o.'. 

rules  on.    See  tit.  liulcs. 
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EXCHEQUER  CHAMBER,  continued. 
return  days  in,  1176. 
interest  on  affirmance  in,  1182,  &c. 
EXCISE  and  CUSTOMS.    See  tit.  Customs  and  Uxcise. 
EXCOMMUNICATION, 

persons  under,  disqualified  from  serving  on  juries,  783. 
plea  of,  634,  638. 

after  last  continuance,  847. 
judgment  on,  642. 
discontinued,  except  in  certain  cases,  373.  (c.) 
EXCOMMUNICATO  CAPIENDO,  221,  373. 
prisoner  on,  entitled  to  benefit  of  rules,  373. 

■when  entitled  to  benefit  of  Lords'  act,  375. 
"when  not,  376. 
EXCUSE, 

of  performance,  pleas  i^n,  643. 

when  pleaded,  or  given  in  evidence,  646,  7 ;  651. 
matter  of,  must  be  pleaded  in  trespass,  652. 
EXECUTION, 
what,  993. 

distress,  under  act  of  parliament,  in  nature  of  528.  (/.) 
creditor  of  bankrupt  when  not  entitled  to,  on  judgment  by  default,  &c. 

570,  1009,  10. 
for  plaintifi",  993. 
in  debt,  id. 

assumpsit,  &c.  id. 
detinue,  id. 
replevin,  id. 
in  ejectment,  1243,  4. 

staying,  on  stat.  1  Geo.  IV,  c.  87,  §  3.  pp.  1244,  5. 
defendant,  993. 
different  kinds  of,  id. 
at  common  law,  or  by  statute,  id.  994. 
when  sued  out ; 
in  general,  994. 
to  avoid  writ  of  error,  id. 

after  writ  of  error,  530,  &c.  994,  5 ;  1104,  5 ;  1144,  &c.  1154. 
false  judgment,  995,  1188. 
injunction,  1105. 

agreement  to  stay  execution,  560,  994,  1104. 
on  second  judgment,  pending  error  on  first,  in  K.  B.  531,  2 ;  1146. 

C.  P.  id. 
taken  out  pending  action  on  judgment,  irregular,  994. 
with  or  without  scire  facias  ; 

after  a  year,  994,  1102,  &c. 

change  of  parties,  1114,  &c. 
against  defendant,  sued  by  a  wrong  christian  name,  449. 
different  defendants  for  same  debt,  997. 
partners,  1007,  8. 

executors  and  administrators,  993,  1011,  1112,  &c. 
heir,  when  charged  as  tertenant,  1120,  21. 
bankrupts,  212,  1109,  &c.  1114,  15,  16. 
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EXECUTION,  continued. 

against  insolvent  ilelitors,  1110. 

after  irrorrular  discharge,  877. 
hundredors,  123,  &c. 

on  Stat.  19  Goo.  II.  c.  24,  §  G.  pp.  V2i\,  7. 
7  &  8  Geo.  IV.  c.  31.  pp.  Vl\  4. 
prisoners,  discharfrcd  on  stut.  48  Geo.  111.  c.  123,  pp.  886,  7. 
by  or  against  survivors,  lllil,  20. 
out  of  what  court,  491,  Ul»4,  5. 

on  removal  by  writ  of  error,  004,  5. 

certiorari,  400,  401,  OOo. 
in  court  of  great  sessions.  Sec  tit.  Great  ^Session*. 
election  of,  905. 

against  goods  and  person,  at  same  time,  id. 
into  diflferent  counties,  at  same  time,  id.  000. 

in  what  cases  one  may  bo  had  with  or  after  another,  an<l  in  what  not,  id . 
it  cannot  be  taken  out,  without  leave  of  court,  830,  00«»,  7  ; 

1185,  «;  1147,  H. 
application  for  leave  to  take  it  out,  pending  error,  487,  000,  7  ;  113'),  0 ; 

1147,  H. 
to  set  it  aside,  1148. 
special,  not  warranted  by  general  judgment,  998,  1110,  1112. 
for  what  sum ; 

in  debt  on  simple  contract,  998. 
for  penalty,  007,  1108. 
on  annuity  bond,  007,  1107,  8. 
after  a.ward,  007. 
expenses  of,  levying,  007,  08. 
fraudulent,  not  entitled  to  preference,  1005. 
poundage  on.     See  tit.  Poundage. 
king's  precedency  of,  1051,  &c. 
as  to  lands,  1051,  2. 
goods,  1052,  &c. 
debts,  1056. 
hj  fieri  facias.     See  tit.  Fieri  facias, 
levari  facias.     See  tit.  Levari  facias, 
sequestrari  facias,  1023,  4. 

capias  ad  satisfaciendum.     See  tit.  Capias  ad  satisfaciendum. 
elegit.     Sec  tit.  Elegit, 
extent.     See  tit.  Extent. 
in  Wales.     See  tit.  G-reat  Sessions. 
may  be  sued  out  by  a  different  attorney,  in  C.  V.  04,  004. 
signing  writs  of,  in  C.  P.  Oi^O. 
taking  out,  pending  error,  532,  114(5,  7,  8. 
setting  aside  for  irregularity,  480,  513,  094,  1032,  1145,  kc. 

cannot  be  done  by  judge  at  chambers,  511. 
staying  proceedings  on,  by  judge  in  vacation,  id.  nn   r 

supersedeas  of,  by  writ  of  error,  sued  out  before  final  judjrmont.  1144, .). 

after  final  judgment,  11  1  <.  '■ 
on  second  judgment,  pending  error  on  first,  532,  1|4«>. 
new  writ  of,  after  discharge  of  members,  by  privilege  of  i 
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EXECUTION,  continued. 

new  writ  of,  after  death  of  defendant,  1031. 

escape  or  rescue,  id, 
returns  to.     See  tit.  Returns. 

when  necessary  to  be  shown  in  pleading,  1033, 
prisoners  in.     See  tit.  Prisoners. 
in  action  for  non-residence,  1026. 

replevin.     See  tit.  Retorno  Hahendo. 

ejectment.     See  tit.  Ejectment,  ■Mi^  Habere  facias  possessionem, 
scire  facias.     See  tit.  Scire  facias, 
error.     See  tit.  Error. 
EXECUTORS  and  ADMINISTRATORS, 

how  far  they  represent  testator  or  intestate,  1118. 
actions  by  or  against,  6,  13,  17,  28,  432,  613. 
joinder  in,  13. 

limitation  of,  17,  18,  22,  24,  5,  6,  7,  8. 
need  not  be  so  described,  in  common  process,  147,  450. 
affidavit  of  debt  by,  182. 
arrest  in  actions  against,  150,  193. 

bail  to,  on  reversing  outlawry,  after  plaintiff's  death,  142,  3. 
not  entitled  to  privilege  of  attorneys,  83,  4. 
of  attorneys,  need  not  deliver  signed  bill,  332. 

declaring  upon  general  process,  450.  ■ 

special  process,  id.  I 

by  the  bye,  in  C.  P.,  425. 
residing  abroad,  may  be  compelled  to  give  security  for  costs,  584. 
giving  warrants  of  attorney,  548. 
pleas  by  or  against,  in  abatement,  635. 
pleas  by  or  against,  in  bar,  644,  648. 

puis  darrein  continuance,  847,  8  ;  1131. 
scire  facias,  1131. 
bringing  money  into  court,  in  actions  by,  620,  21. 
set-off  in  actions  by  or  against,  665,  6. 
judgments  against ; 

as  in  case  of  nonsuit,  762. 

after  plea  may  be  pleaded  jjwi's  darrein  continuance^  847. 
upon  verdict,  &c.,  1112,  1-3. 
in  assumpsit,  &c.  931. 
debt,  id. 
alteration  of,  942. 
of  assets  in  futuro,  683,  1112,  13. 
nuoic  pro  tunc,  933. 
when  entitled  to  costs ; 

in  replevin,  976. 

where  one  of  several  pleas  is  found  for  them,  id.  980. 
when  not,  978. 

where  one  is  acquitted,  986. 
when  liable*  to  costs ; 
as  plaintiffs : 

on  judgment  of  non  p)ros,  460,  978. 

discontinuance,  679,  979. 
for  not  proceeding  to  trial,  according  to  notice,  979. 
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EXECUTORS  AND  ADMINISTRATORS,  continued. 
when  liable  to  costs,  continued. 
as  plaintiffs,  continued. 

on  nonsuit,  or  verdict,  978,  9. 
as  for  a  contempt,  979. 
on  Stat.  43  Geo.  III.  c.  4G,  §  3,  p.  984. 
as  lessors  of  plaintiff,  in  ejectment^  991,  1241. 
as  defendants  : 

for  pleading  falsely,  210,  979,  80. 

de  bonis  testatoris,  on  judgment  of  assets  infuturo^  980. 
on  interlocutory  motions,  979. 
writs  of  error,  1180,  81. 
when  not  liable  to  costs ; 

on  taxing  testator's  bill  of  costs,  332. 

setting  aside  annuity,  521,  2. 
for  not  proceeding  to  trial,  759. 
on  judgment  as  in  case  of  nonsuit,  762,  {c.)  769,  979, 
in  actions  of  waste,  &c.  947. 
prohibition,  948,  9. 
scire  facias,  1132,  3. 
proceedings  by  or  against,  on  stat.  8  &  9  W.  III.  c.  11,  §  6,  p.  934. 
in  what  cases  personally  liable,  on  award,  835,  6. 
not  affected  by  judgments,  unless  docketed,  939. 

within  court  of  conscience  acts,  960. 
verdict  against,  on  plea  of  ne  unques  executor,  809. 
executions  against ; 

in  general,  993,  1112,  13. 

for  their  own  debts,  1011. 

of  futui'e  assets,  1112,  13. 

returns  to,  1018,  1025. 

after  return  of  nulla  bona,  1025,  1113,  14. 

devastavit,  1018,  1025,  1034,  1113,  14. 
signing  note,  on  Lords'  act,  381. 
scire  facias  by  or  against,  1117,  &c. 
error  by  or  against,  1130. 

bail  in,  not  required,  1153. 
proceedings  in,  1163. 
when  liable  to  costs,  on  affirmance,  1181. 
ejectment  by,  1190. 
EXEMPLIFICATIONS,  52,  800. 
EXEMPTIONS, 

from  serving  on  juries,  784. 
EXIGENTER,  43. 
EXIGENTS, 

clerk  of,  in  C.  P.  44,  50. 
EXIGI  FACIAS,  writ  of,  130,  132,  1028. 

de  novo,  132. 
EXONERETUR.     See  tits.  BaU,  and  Bail-piece. 
EXPENSES, 

of  knights,  on  coming  to  choose  grand  assize,  748. 
witnesses,  080,  760,  806,  7 ;  811,  {c.)  814,  15. 
arbitration,  833. 
I 
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EXPENSES,  continued. 

of  executions,  998. 
EXTENT, 
generally ; 

wliat,  and  when  it  lies,  and  when  not,  1043,  4. 
for  the  king,  id. 

for  debts  originally  due,  or  assigned  to  him,  1044. 
of  record,  id. 
not  of  record,  id. 
found  on  writs  of  extent,  or  diem  clausit  extre- 

mum,  id. 
against  body,  lands,  and  goods,  id. 
at  common  law,  id. 
by  onagna  charta,  id. 

33  Hen.  VIII.  c.  39,  id. 
in  chief,  1045. 
what,  id. 
on  judgments,  id. 
recognizances,  id. 
specialties,  id.  1046,  1091. 
for  simple  contract  debts,  1046,  7. 
commission  to  find,  id. 

inquisition  on,  1047. 
immediate,  1046. 
proceedings  previous  to : 

afiidavit  of  danger,  id.  1047,  8. 
fiat,  1046,  1048. 
writ  of; 

out  of  what  court  it  issues,  1048. 
form  of,  1048. 

teste  and  return,  &c.  id.  1049. 
several  writs  of,  at  same  or  different  times,  1049. 
proceedings  on  writ  of ; 
against  the  body : 

arrest  of  defendant,  1049. 

sheriff's  authority  to  enter  liberty,  id. 

break  open  doors,  id. 
defendant  not  bailable,  id. 

discharged  by  bankruptcy,  &c.  id. 
when  discharged,  id. 
habeas  corpus  for,  id. 
changing  custody  of,  id.  1050. 
bail  of  defendant,  in  other  actions,  not  entitled  to  relief, 

1050. 
when  defendant  is  entitled  to  relief,  on  stat.  7  Geo.  IV.  c. 

67,  §  75,  pp.  1066,  7. 
course  of  proceeding  on  stat.  1  Geo.  IV.  c.  119,  §  41. 

p.  1066.  {c.) 
for  taking  inquisition : 

impanelling  jury,  1050. 
summoning  witnesses,  id. 
attendance  of  third  persons,  id. 
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EXTENT,  continued. 
in  chief,  continued. 

proceedings  on  writ  of,  continued. 
for  notice  of  executing,  1050, 
against  lands,  &c. : 

what  may,  or  may  not  be  taken,  id. 
from  what  time  bound: 

by  debts  of  record,  id. 

as  against  third  persons,  id,  1051. 
bonds,  1051. 

simple  contract  debts,  recorded  on  commis- 
sions, id. 
on  Stat.  13  Eliz.  c.  4,  id. 
king's  precedency  of  execution,  id.  1052. 
effect  of  writ  of  error,  after  levy,  1055,  6. 
against  chattels  real,  1052. 

may  be  extended  or  sold,  id. 
in  what  case  not  extendible,  id.  1053. 
personal,  id. 

what  may,  or  may  not  be  taken,  id. 
from  what  time  bound  : 
in  general: 
as  against  purchasers,  id. 

pawnees,  &c.  id.  1054. 
on  distress  for  rent,  1013,  14 ;  1054. 
bankruptcy,  1054. 

execution,  1001,  1014,  1018,  1054,  5. 
priority  of,  id. 
against  debts; 

what  may  be  taken,  1056. 
from  what  time  bound,  id. 
payment  of  to,  or  by  crown  debtor,  id. 
due  to  crown  debtor,  may  be  taken  before  his  proper 

effects,  1051  •. 
specialties,  1057. 
money,  1050. 
seizure  of  lands,  and  goods,  &c.  id.  1057. 
collecting  or  levying  debts,  id. 
inquisition  on,  form  of,  1057. 
return  to,  id. 
writ  of  diem  clausit  extremum,  1044,  1057,  8 ;  1091,  and  see  tit. 

Dion  clausit  extremum. 
when  it  lies  and  when  not,  1058. 
how  tested,  1057,  8. 
in  second,  and  subsequent  degrees,  1058,  9. 

difference  between  extent  in  chief  and  in  aid,  1058. 
mode  of  reckoning  degrees  on  latter,  id. 
writ  of ; 

mode  of  obtaining,  id. 
affidavit  of  danger,  id. 
fiat,  id. 
form  of,  1059. 
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EXTENT,  continued. 
in  chief,  continued. 

in  second,  and  subsequent  degrees,  continued. 
proceedings  under,  1059. 
from  what  time  lands  are  bound  on,  id. 
preferred  to  extents  in  aid,  of  a  prior  teste,  id. 
priority  of  writs  of,  inter  se,  id. 
in  aid,  1045,  1059,  60. 

what  and  when  it  lies,  and  when  not,  1059,  60. 
for  and  against  whom,  1059,  60. 
for  what  debts ; 

at  common  law,  1059,  60. 

by  Stat.  57  Geo.  III.  c.  117,  §  4,  pp.  1060,  1061,  2. 
to  what  cases  this  statute  does  not  extend,  1061,  2. 
proceedings  previous  to : 

commission  to  find  simple  contract  debts,  1046,  7. 
inquisition  on,  id. 

evidence  of  debt,  on  execution  of,  1063,  4. 
extent  pi'o  formd,  1063. 
form  of,  id. 
inquisition  on,  id. 
affidavit  of  danger,  id.  1064. 

on  bond  debt,  1063. 
fiat,  id. 
writ  of: 

mode  of  obtaining,  id.  1064. 

if  crown  debt  be  due  by  judgment,  &c.  1064. 
form  of,  id. 

what  may  be  taken  under  it,  id.  1065. 
proceedings  on : 
capias  ; 

not  usually  enforced,  1064. 

relief  on,  by  stat.  57  Geo.  III.  c.  117,  §  6,  pp.  375, 

{a.)  1065,  6. 
general  insolvent  act,  1066,  7. 
what  sum  may  be  levied,  on  same  statute,  §  1,  2 ;  pp. 

1064,  5. 
on  assignment  of  debts  to  crown  ; 
at  common  law,  1067. 
by  stat.  7  Jac.  I.  c.  15,  id. 
privy  seal,  id. 
rules  of  court,  id. 
postponed  to  extend  in  chief,  1059. 

remedy  for  parties  prosecuting,  when  extent  in  chief  is  satisfied,  i| 
relief  of  persons  imprisoned  on,  1065,  6. 
in  chief,  and  in  aid,  1068,  &c. 

proceedings  under,  in  general ; 
for  king,  or  his  debtor : 

rule  to  appear  and  claim,  1068. 
on  non-appearance ; 

venditioni  exponas,  id.  1071,  2. 
scire  facias,  to  recover  debts,  1068. 
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EXTENT,  continued. 

in  chief,  and  in  aid,  for  king,  or  his  debtor,  continued. 
on  non-appearance,  continued. 

motion  to  sell  lands,  on  stat.  25  Geo.  III.  c.  35,  id. 

100l»,  7<i. 
poundage  on ; 

by  Stat.  3  Geo.  I.  c.  15,  §  4,  pp.  1070,  71,  2. 
^zt.ifsheriffentitled  to,  before  that  statute?  1070.  (<. 
what,  and  by  Avhom,  when,  and  how  paid,  1057,  lU7<'. 

71,  2. 
'  in  what  cases  not  allowed,  1071,  2. 

penalty  on  sheriff,  for  extortion,  id. 
apportionment  of,  between  different  sheriffs,  107li, 

id.  {//.I 
considered  as  proceedings  at  law,  1048,  (/.)  1140. 
for  defendant,  or  a  third  person ; 
motion  to  set  aside,  1072,  3,  4. 

for  matter  apparent,  1072,  3. 

not  apparent,  1073. 
when  and  how  made,  1074. 
for  paying  debt  into  com't,  &c.  1074,  5. 

satisfying  extent  in  aid,  out  of  money  levif  <! 
on  extent  in  chief,  1051'. 
petition  of  right,  1072,  1075. 
monstrans  de  droit,  id. 
traverse  of  office,  id. 

origin  and  history  of,  1075. 
mode  of  proceeding  on,  id. 
entering  appearance,  and  claim,  107G. 
in  cases  of  bankruptcy,  id. 
must  be  in  name  of  real  owner,  id. 
when  allowed  or  not,  after  regular  time,  1076. 
rule  to  plead,  1077. 
pleas  to; 

by  defendant,  id.  1078.     . 
third  persons,  1078. 
demurrer,  1072,  1078. 
rule  to  reply,  or  join  in  demurrer,  1078,  9. 
replication,  or  demurrer,  id. 
rule  to  rejoin,  or  join  in  demurrer,  1079. 
waiving  plea,  replication,  or  denmrrcr,  id.  1080. 

issue,  1080. 
pleadings  on,  not  within  stat.  4  Ann.  c.  16,  §  24,  p.  927. 
trial,  10'80. 

at  bar,  or  nisi  prius,  748,  1080. 
in  what  county,  id. 

when  one  defendant  pleads,  and  another  demurs,  1080. 
crown  not  compellable  to  proceed  to,  id. 
notice  of,  id. 

nonsuit  on,  868,  1076,  1080. 
demurrer  to  evidence,  1080. 
verdict,  1081. 
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EXTENT,  continued. 

in  chief,  and  in  aid,  continued. 

proceedings  under,  for  verdict,  continued. 
general  or  special,  1081. 
motion  in  arrest  of  judgment,  id. 
for  new  trial,  id. 

judgment  non  obstante  veredicto,  id. 
judgment;  id. 
rule  for,  id. 
for  crown,  id. 

proceedings  on,  id. 
subject,  id. 

proceedings  on,  id, 
anioveas  manus,  id, 

proceedings  on,  id. 
costs ; 

not  in  general  recoverable,  id.  1082. 
on  motions,  1082, 

by  Stat.  33  Hen.  VIII.  c.  39,  §  54,  id. 
25  Geo.  III.  c.  35,  id, 
43  Geo.  III.  c.  99,  §  41,  id. 
53  Geo.  III.  c.  108,  id. 
taxing,  329,  1082,  3. 
writ  of  error,  or  appeal  from,  1140. 
for  subject,  1043,  4 ;  1083. 

on  statute  merchant,  1086,  7. 

staple,  1087. 
on  recognizance  in  nature  of  statute  staple,  1087. 
against  heir,  on  obligation  of  ancestor,  938,  1089,  1121. 
EXTORTION,  232,  1040. 
action  for ; 

amendment  of  declaration,  by  adding  counts,  not  allowed  in,  698,  712. 
damages  in,  987. 

lies  not,  for  taking  poundage  on  levari  facias,  for  crown  debt,  1040, 41. 
EXTRA  COSTS,  724.  (a.) 
EXTRA  VIAM, 

costs  on  new  assignment  of,  966,  973. 

F. 
FAIRS, 

justification  under  right  to  enter,  646. 
FALSE  IMPRISONMENT, 
action  of,  5,  196,  447,  653. 
limitation  of,  15. 

when  imprisonment  is  continued,  20. 
pleas  in,  653. 
damages  in,  889. 
costs  in,  953,  963,  986. 
FALSE  JUDGMENT,  writ  of,  38. 
what,  and  when  it  lies,  1134,  1187. 
lies  not  from  court  of  requests,  id. 
out  of  what  court  it  issues,  1187. 
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FALSE  JUDGMENT,  writ  of,  continued. 

bill  of  exceptions  may  be  sued  out  on,  8G4,  5.  {i.) 

by  whom  sued  out,  1187. 

form  of,  id. 

when  it  does  not  lie,  id. 

by  whom  made  out,  and  how  served  and  executed,  id.  1188. 

from  what  time  it  is  a  supersedeas^  1187. 

bail  on,  id.  1188. 

assignment  of  false  judgment,  1188. 

scire  facias  ad  audiendum  erroreSy  id. 

quare  executionem  non,  after  abatement,  &c.  id. 
joinder,  id. 

subsequent  proceedings,  id. 
entry  of,  on  roll,  730. 
reversal  of  judgment,  1188. 
costs,  id. 

execution,  995,  1188. 
FALSE  RETURN, 

action  for,  309,  &c.  100,  5. 

cannot  be  stayed,  on  payment  of  money  levied,  544. 
changing  venue  in,  604. 
damages  in,  886. 
FAVOUR,  Challenges  to.     See  tit.  Jury. 
FEES.     See  tit.  Gaol  fees: 
anciently  payable  in  C.  P. 

to  prothonotaries,  47.  {a.) 
to  custos  brevium,  53.  (e.) 

filacers,  for  common  process,  50.  [a.) 
clerk  of  treasury,  52.  [b.) 
certificated  conveyancer  may  maintain  action  for,  77. 
of  attorneys  and  officers,  in  C.  P.,  88.  (c.) 
regulations  respecting,  of  officers  of  courts  at  Westminster,  id. 
sheriff  has  no  right  to,  at  common  law,  for  execution  of  process,  233. 
what  he  or  his  officer  may  take,  by  stat.  23  Hen.  VI.  c.  9,  id. 
for  arrest,  not  to  be  settled  by  justices  at  sessions,  id. 
taking  recognizance  of  bail  by  commissioner,  249,  50. 

in  Exchequer,  250. 
conveying  prisoner,  from  judge's  chambers,  to  King's  Bench,  349. 
filing  recognizances,  on  stat.  1  Geo.  IV.  c.  87,  p.  1222. 
payable  to  king,  on  Avrits  of  7'ecordari,  pone,  &c.  105.  {/.) 

suing  out  process,  on  recognizance  in  nature  of 

statute  staple,  1137,  8. 
by  prisoners,  in  K.  B.,  52,  (d.)  372. 

C.  P.,  53,  (/.)  351,  372. 
to  marshal,  at  assizes,  818.  {b.) 
action  for,  325,  &c. 

not  to  be  taken  by  officers  under  marshal,  for  granting  rules  of  King's 

Bench  prison,  374. 
non-payxiient  of,  no  excuse  for  disobeying  habeas  corpus,  jfc,  404,  5 ;  415. 
FEIGNED  ISSUES,  717. 
to  try  bankruptcy,  212,  292. 
trial  of,  hy  proviso,  760.  [i.) 
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FEIGNED  ISSUES,  continued, 
putting  off  trial  on,  772. 
new  trial  on,  913. 
costs  on,  986,  7. 
FELONY, 
justification  on  suspicion  of,  646. 

})ersons  attainted  of,  disqualified  from  serving  on  juries,  783. 
FEME  COVERT, 

acknowledgment  of  debt  by,  23. 
affidavit  of  debt  by,  178,  184. 
arrest  of,  on  mesne  process,  194,  5. 

process  of  execution,  194,  1026. 
in  action  against  feme  only,  194,  5. 
on  bills  of  exchange,  195. 
costs,  on  motion  to  discliarge,  id. 
husband  of,  when  allowed  to  be  bail  for,  248. 
relief  of,  on  insolvent  debtors'  act,  394. 
service  of  declaration  in  ejectment  on,  1210. 

affidavit  of,  1216. 
trespass  by,  in  husband's  name,  529,  30. 
warrant  of  attorney  by,  or  to,  548,  551,  2. 
effect  of  death  of,  pending  action,  763,  934,  1115. 
execution  by  ca.  sa.  on  judgment  against,  1026,  1114. 
cannot  enter  into  recognizance  of  bail  in  error,  1252. 
amendment  of  writ  of  error  by,  when  not  allowed,  1162. 
FEME  SOLE, 
marriage  of; 

bail  on  reversing  outlawry,  after,  143. 

its  effect  on  warrant  of  attorney,  given  by,  551,  2. 

attachment,  for  not  performing  award,  835. 
execution  in  ejectment,  1244,  1249. 
in  what  cases  an  abatement  of  writ  of  error,  1164. 
FENCES, 
justification  under  right  of  entry  to  repair,  646. 
defect  of.     See  tit.  Defect  of  Fences. 
FEOFFMENT, 

how  stated  in  pleading,  442.  (h.) 
FERRIES, 

disturbance  of,  444.  (6.) 
FIAT, 

for  admission  oi  prochein  ami,  or  guardian,  100. 
original  writ,  108,  9. 
distringas  in  Exchequer,  114.  («.) 

rule  to  compute  principal  and  interest,  on  bill,  &c.  in  vacation,  570. 
entering  satisfaction  in  vacation,  in  C.  P.  1041. 
immediate  extent  in  chief,  1046,  7,  8 ;  1091. 

in  second  and  subsequent  degrees,  1058. 
in  aid,  1003,  &c. 
not  necessary,  for  issuing  scire  facias  for  the  king,  1091. 
])y  attorney  general,  for  writ  of  error  against  the  king,  1141. 
FIERI  FACIAS, 
what,  993,  998. 
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FIERI  FACIAS,  continued. 

before  or  after  other  writ  of  execution,  005,  1022. 

for  damages  and  costs  in  ejectment^  after  verdict,  1243,  4. 

into  different  counties,  at  same  time,  005,  G. 

form  of,  008. 

after  scire  facias^  id.  1132. 
teste  ;ind  return,  id.  000,  1027. 
by  original,  1027. 
amendment  of,  000. 
signing,  and  sealing,  id. 
indorsement  on,  007. 

of  sum  directed  to  be  levied,  id. 

defendant's  place  of  abode  and  addition,  in  K.  B.  Oi>0. 
amendment  of,  id.  1023. 
delivery  of,  to  sheriff,  &c.  000,  1000. 
warrant  or  mandate  on,  id. 
attaching  money  paid  on,  1000. 
relation  of; 

at  common  law,  id.  ♦ 

by  statute  of  frauds,  id. 

as  between  the  parties,  id. 
after  death  of  cither  party,  id. 
against  purchasers,  id. 
the  king,  1001. 
between  different  plaintiffs,  1001. 
how  long  executable,  1148. 
what  may  be  taken  under  it ; 
in  general,  1001,  2. 

corn  growing,  which  goes  to  executor,  1001. 
fixtures,  removable  by  tenant,  id. 
terms  for  years,  id.  1004,  1011. 
interest  of  out-going  tenant,  1004. 
money  in  defendant's  hands,  1003. 
goods  fraudulently  sold,  1004,  5. 
in  actions  against  partners,  1007,  8. 
what  cannot  be  taken  under  it : 

growing  crops,  belonging  to  defendant's  landlord,  1001,  2. 
furnaces,  or  apples  upon  trees,  1002. 
fixtures,  in  defendant's  freehold  house,  id. 
mills  and  machinery,  id. 

straw,  manure,  turnips,  hay,  grass,  &c.  id,  1003. 
money  in  sheriff's  hands,  under  former  execution,  1003. 
bank  notes,  &c.  id. 

equitable  interest  in  term  for  years,  id. 
goods  distrained,  &c.  id. 
fairly  sold,  1006. 
of  third  persons,  lOOS. 

in  possession  of  defendant,  1006,  7. 
inquisition  of  property  on,  1008. 
after  act  of  bankruptcy,  1000,  10. 

by  Stat.  6  Geo.  IV.  c.  16,  §  81,  p.  1009. 

§  108,  id.  1010. 


1390  INDEX. 

FIERI  FACIAS,  continued. 

against  future  effects  of  bankrupt,  1109,  kc. 
insolvent,  1111. 
wife's  property,  for  husband's  debt,  1006,  7 ;  1010,  11. 
executors,  1011. 
sheriff's  power,  in  entering  house  of  defendant,  or  a  stranges,  id.  1012. 
breaking  open  doors,  &c.  id. 
duty,  in  selling  goods,  1013,  1020. 
property  in  goods,  id. 
landlord's  lien  for  rent,  1013,  &c. 
in  case  of  bankruptcy,  1015. 
how  enforced,  1014,  &c. 
king's  taxes,  when  payable  on,  1013,  1016,  17. 
rule  to  return,  1017. 

when  granted  to  defendant,  id. 
inspection  of,  when  granted,  id. 
enlarging  time  for  returning,  id. 

rule  for,  to  show  cause,  id.  (e.) 
different  returns  to,  1018. 

fieri  feci,  generally,  1019. 
proceedings  on,  id. 
by  rule  of  court,  id. 

action  against  sheriff,  for  money  levied,  id. 
not  within  statute  of  limitations,  id. 
not  sufficient  to  charge  plaintiff  with  receipt  of  money,  id. 
fieri  feci,  as  to  part,  1018,  19. 
proceedings  on,  1019. 
fieri  facias,  &c.  for  the  residue,  id. 

must  recite  former  writ,  and  return,  1020. 
goods  taken,  and  remaining  unsold, 
in  what  cases  a  discharge,  1019. 
proceedings  on,  1020. 

venditioni  exponas,  1018,  1020,  21. 

amending  return  of,  999,  1020. 
distringas  against  late  sheriff,  1021. 

set  aside,  under  particular  circumstances,  id. 
nulla  bona,  1018,  1022. 
amending,  1020. 
proceedings  on,  1022. 

another  writ  into  same  county,  id. 
need  not  recite  former  writ,  1020. 
teste  and  return  of,  1023. 
I        action  for  false  return,  1022. 

testatum,  and  when  necessary  to  have  a  previous  fieri  facias, 

id.  1023. 
not  allowed  to  be  ante-dated,  after  execution  set 

aside  on  error,  1185,  6. 
non  omittas,  1022. 

against  beneficed  clerk,  1018,  1023,  &c. 
in  action  against  executor  or  administrator,  1025. 
mandavi  hallivo,  &c.  1018,  1025. 
motion  to  set  aside,  1032. 
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FIERI  FACIAS,  continued. 

difference  between  erroneous  and  irregular  judgments,  and  executions, 

id. 
on  Stat.  Westm.  2.  (13  Edw.  I.)  c.  18,  p.  1033. 
regularity  of,  cannot  be  impeacbcd  at  nixi  prius,  1120. 
restitution,  on  reversing  or  setting  aside  judgments,  1033,  118G,  7. 
levy  under,  wbcn  pleadable,  lOl'J,  1130. 
FIERI  FECI, 
return  of,  1018. 

proceedings  on,  1019. 
FILACERS, 

of  King's  Bench,  43,  and  sec  tit.  Officers. 
duties  of,  id.  (/.) 

act  as  clerk  of  exigents,  and  outlawries,  135,  137. 
Common  Pleas.    See  tit.  Officers. 
office  and  duties  of,  44,  5 ;  49,  50. 
fees  anciently  payable  to,  for  common  process,  50.  {a.) 
excepted  out  of  stat.  22  Geo.  II.  c.  40,  p.  62. 
name  of,  need  not  be  added  to  common  capias,  in  C.  P.,  153. 
FILACERS  ROLLS,  729. 
FILING  AFFIDAVITS.     See  tit.  Affidavits. 
FINE,  of  Lands,  &c. 

acknowledgment  of  persons  levying  before  commissioners,  how  taken,  49  i. 
amendment : 

of  writ  of  covenant,  699,  700. 
concord,  700,  701. 
warranty,  700. 
in  names  of  parties,  id. 

description  of  premises,  699,  700. 

by  increasing  quantity  of  land,  &c.  700. 
situation  of  premises,  id.  701. 
entry  of  king's  silver,  701. 
proclamations,  id. 
by  deed  to  lead,  or  declare  the  uses,  699,  700. 
enrolment  of  deed,  707. 

attested  copy  of  deed,  or  office  copy  of  enrolment,  not  allowed,  id. 
when  fine  is  recorded  of  one  term,  not  allowed,  by  making  it  of 

another,  701. 
cannot  be  made  on  last  day  of  term,  499,  706. 
affidavit  necessary,  for  connecting  it  with  deed,  701. 

that  possession  had  gone  along  with  deed,  id.  706. 
concord  and  acknowledgment  of,  supplied,  wlien  lost,  i  01. 
not  allowed  to  pass,  for  defect  in  pra'cipes,  700. 
and  proclamations,  how  pleaded,  442.  {b.) 
chirograph  of,  when  evidence,  and  when  not,  800,  801. 
entry  to  avoid,  1198,  9. 
proceedings  on,  1199. 
writ  of  error,  to  reverse  ; 

direction  of,  1142. 

scire  facias  on,  1121. 

transcript  only  removed  on,  from  C.  P.,  1159. 
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FINES, 

to  king.     See  tit.  King. 

when  payable,  on  re-admitting  attorneys,  79. 
on  original  writs,  105. 

deposit  to  answer,  227,  &c. 
roll  of,  in  K.  B.  728.  ^ 

for  non-attendance  of  jurors,  582.  {d.)  855,  6. 
levari  facias  for,  1042,  1045. 
FINES  and  AMERCIAMENTS, 
debt  for,  3. 

avowry  or  cognizance  for,  645. 
FISHERY, 
justification  under  right  of,  645,  6. 
ejectment  for,  1193. 
FIXTURES, 
justification  under  right  of  entry,  to  take,  646. 
what  liable  to  be  taken  in  execution,  and  what  not,  1001,  2. 
FLEET  PRISON, 

warden  of.     See  tit.  Warden. 
rules  for  government  of,  53,  (/.)  372. 
fees  payable  by  prisoners  in,  id. 
table  of  fees  for,  88,  372. 

prisoners  supersedeable  six  months,  to  be  discharged  from,  368. 
FORCIBLE  ENTRY, 

costs  in  action  for,  987. 
FOREIGN  ATTACHMENT, 
no  bar  to  arrest,  177. 

not  removable,  on  stat.  19  Geo.  III.  c.  70,  §  4.  p.  401. 
return  of  proceedings  on,  in  Mayor's  court  of  London^  407.  {h.) 
plea  of,  644. 

when  a  good  answer  to  proceedings  on  award,  and  when  not,  836. 
FOREIGN  COURT, 
proceedings  in,  801. 
evidence  of  judgment  in,  944. 
FOREIGNERS,  534. 

limitation  of  actions  by,  16,  17. 
when  required  to  give  security  for  costs,  534. 
FOREIGN  JUDGMENT, 

assumpsit  or  debt  on,  3. 

assessing  damages  in,  571. 
interest  not  allowed  in,  571,  (Z.)  573,  (c.)  880. 
evidence  of,  944. 
FOREIGN  MONEY, 

value  of,  must  b» ascertained  by  jury,  in  action  for,  571,  573. 
FOREIGN  PLEAS,  640. 
FOREJUDGER,  323. 

judgment  of,  id. 
FORFEITURE, 

of  lease,  &c.  ejectment  on,  1190. 
FORFEITURES.     See  tit.  King. 
FORMEDON, 

withdrawing  demurrer,  and  replying  de  novo,  in,  699,  710. 
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FORMEDON,  continued. 

^vrit  of,  -when  necessary,  1104. 
time  allowed  for  l)rin<^iiig,  id. 
FOllMEll  ACQUITTAL,  or  CONVICTION, 

pica  of,  G43,  4. 
FORMER  DISTRESS, 

plea  of,  G4(). 
F0R:\IER  recovery.     Seo  tit.  Judgment  recovered. 
plea  of,  G43,  4 ;  G4(J,  G51. 

Avhen  pleaded,  or  given  in  evidence,  643,  4;  649,  6ol. 
FRANCHISE,  217.  {a.) 

disturbance  of,  444.  ih.) 
FRAUD, 

in  going  beyond  sea,  to  avoid  outlawry,  139. 
obtaining  Avarrant  of  attorney,  547. 
executing  release,  G77,  8  ;  848. 

contract,  cannot  be  gone  into,  on  executing  inquiry,  580,  81. 
may  be  given  in  evidence,  on  non  est  factum,  G50. 
in  sale  of  goods,  will  not  defeat  execution,  1004,  5. 
settlement  on  wife,  1011. 
executing  fieri  facias,  1005. 

sequestrari facias,  id. 
FRAUDULENT  REMOVAL,  of  Goods ; 
avowry  or  cognizance  after,  in  replevin,  G45. 
justification  on,  in  trespass,  G46. 
FREE  FISHERY, 

justification  under  right  of,  G45,  6. 
FREEHOLD.     See  tit.  Liberum  Tenementum. 
FREEHOLDER, 

avowry  or  cognizance  by,  in  replevin,  645. 
FREEHOLDERS'  BOOK,  788. 
FREEHOLD  TENANT, 

when  allowed  to  inspect  books,  &c.  595. 
FREE  WARREN, 
justification  under  right  of,  645,  6. 
costs  in  trespass,  for  entering,  964. 
FREIGHT, 

bringing  money  into  court  for,  620. 
FRESH  PURSUIT, 

in  what  cases  allowed,  and  in  what  not,  233,  &c. 
recaption  on.     See  tit.  Recaption. 
FRIENDLY  SOCIETIES, 

actions  by  or  against  trustees  of,  8. 
FUGITIVES,  212,  13,  14,  15 ;  357,  682,  3. 
FURTHER  PARTICULARS.     See  tit.  Particulars. 
FUTURE  EFFECTS, 

liability  of,  on  insolvent  debtors'  act,  395. 
proceedings  against,  396,  id.  (a.) 


GAME  LAWS, 

staying  proceedings  on,  541. 
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GAME  LAWS,  continued. 

bringing  penalty  into  court  on,  541. 
distress  for  penalty  on,  528.  (/.) 
costs  on.     See  tit.  Costs. 
GAMING, 

statute  of,  when  remedial,  and  -when  penal,  172.  (/c.) 
form  of  affidavit  of  debt  on,  id. 
plea  of,  643. 

when  pleaded,  or  given  in  evidence,  646,  7 ;  650,  51. 
application  of  penalty  on,  985. 
GAMING  HOUSE, 

action  for  keeping,  518,  19. 

staying  proceedings  in,  id.  j 

GAOL,  229,  &c.  | 

GAOL  DELIVERY, 

commission  of,  41. 
GAOLERS, 

when  entitled  to  protection  of  stat.  24  Geo.  11.  c.  44,  §  6,  p.  35. 
duty  of,  231,  2. 
punishment  of,  231,  &c. 
exempted  from  serving  on  juries,  784. 
GAOL  FEES, 

abolished,  with  certain  exceptions,  372. 
GENERAL  DAMAGES, 

cannot  be  brought  into  court,  620. 
set  off,  663,  4. 
GENERAL  ISSUE.     See  tit.  Pleas  and  Pleading. 

PLEADING,  when  allowable,  661. 
GLEBE  LAND,  not  extendible  on  elegit,  1035. 
GLOUCESTER,  City  of; 

court  of  requests  for,  957. 
GOLD  COIN, 

only,  a  legal  tender,  187.  (1.) 
GOOD  JURY.     See  tit.  Jurg. 
GOODS, 
bargained  and  sold,  or  sold  only,  arrest  not  allowed  for,  173. 
sold  and  delivered,  affidavit  of  debt  for,  when  not  sufficient,  183. 

interest,  when  recoverable  in  action  for,  and  when  not,  871,  2. 
what  may  or  may  not  be  taken,  on  fieri  facias,  1001,  &c. 

extent,  1052,  3. 
from  what  time  bound  by  extent.     See  tit.  Extent. 
king's  priority  of  execution,  on  extent,  1054,  5. 
GRAND  ASSIZE, 

trial  by,  747,  8. 

writ  of  summons  for  electing : 

7iisi  prius  clause  should  be  inserted  in,  id. 
consequence  of  omitting  it,  id. 
return  to,  not  traversable,  id. 
GRANT, 

title  by,  how  pleaded,  443. 
GRAVESEND, 

court  of  requests  for,  957. 
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GREAT  SESSIONS.     Sec  tit.  Wales. 
court  of; 

attorneys  of: 

articles  of  clerkship  to, 
stamp  duty  on,  05. 
proper  officer  for  filing,  04.  (/.) 
admission  of,  stamp  duty  on,  01,  2 ;  05. 
not  entitled  to  practise  in  courts  at  Westminster,  01,  *2. 
officer  of,  removing,  232.  (c.) 
writs  in : 

may  issue  from  one  county  to  another,  129. 
rules  to  return,  may  be  granted  in  vacation,  307. 
removal  of  causes  from, 
in  civil  cases : 

before  judgment, 

at  common  law,  399. 
on  Stat.  1  Geo.  IV.  c.  87,  §  5,  id. 
5  Geo.  IV.  c.  100,  §  23,  id. 
after  judgment ; 

on  Stat.  33  Geo.  III.  c.  08,  §  1,  pp.  301,  095. 
in  criminal  cases,  400. 
return  of  proceedings  in,  407.  (b.) 

enforcing  obedience  to  rules,  orders,  and  decrees,  against  persons 
residing  out  of  jurisdiction  of,  401,  (b.)  995.  {g.) 
commission  for  taking  answers,  examinations,  and  affidavits,  &c.  in, 
motions  and  petitions  in,  510.  491,  2. 

rules  and  orders  in, 

Avhcn  and  where  made,  id. 

for  particulars  of  demand  or  set  oflF,  in  vacation,  486, 7,  (u.)  508.  (/. ) 
jurors  in ; 

qualification  of,  782. 
mode  of  returning  and  impanelling,  786. 
witnesses  residinG:  out  of  jurisdiction  of,  compelling  attendance  of, 

806.  (/.) 
new  trial  of  causes  in,  grantablc  by  superior  court,  005,  6. 
execution  in : 

after  removal,  on  stat.  33  Geo.  III.  c.  08,  §  1,  pp.  401,  995. 
return  days  of  writs  of,  998.  {l.) 

rule  granted  by,  for  inspection  of  fieri  faciafi,  1017,  id.  (d.) 
testatum  writs  of  may  issue  against  defendant  in  any  county, 

within  the  jurisdiction,  1022. 
ejectment  in; 

not  removable,  without  special  application  to  the  court,  399. 
on  stat.  1  Geo.  IV.  c.  87,  pp.  1209,  1221,  2. 
GROUND  RENT, 

payment  of,  may  be  pleaded  in  bar,  in  rrpJcviiK  004. 
(JROWING  CROPS, 

when  liable  to  be  taken  on  fieri  facias,  and  when  not,  1001,  2. 
GUARANTEE, 
arrest  on,  173. 
GUARDIAN.     See  tits.  Appearance,  and  Infant. 
in  socage,  ejectment  by,  1190. 
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GUILDABLE,  217.  («.) 

H. 

HABEAS  CORPORA, 

on  return  of  cepi  corpora^  314. 
HABEAS  CORPORA  JURATORUM.     See  tit.  Jury. 
HABEAS  CORPUS, 

writs  of,  in  what  court  moved  for,  38. 
in  criminal  cases,  286,  7 ;  347,  8,  9,  50. 

when  it  lies,  in  K.  B.  and  when  not,  286,  7. 

lies  not,  to  remove  prisoner  in  custody,  on  criminal  account,  in  C.  P. ; 
for  rendering  him  in  discharge  of  bail,  287.  >. 

charging  him  with  declaration,  in  civil  action,  345. 
in  execution,  id. 
to  remove  prisoner  in  custody  on  extent,  without  consent  of 

attorney-general,  287. 
whence  it  issues,  286. 
does  not  issue  as  a  matter  of  course,  347. 
prisoner  may  controvert  truth  of  return  to,  id. 
remanding  defendant  under,  286,  7 ;  348,  9. 
bailing  prisoners,  on  return  of,  253.  {d^ 
in  civil  cases ;  38. 

what,  and  whence  it  issues,  348,  404. 

different  kinds  of,  348. 

ad  respondendum^  id.  349,  350,  356,  358. 

lies  not,  for  charging  prisoner  in  custody  on  criminal  pro- 
cess, with  declaration  in  civil  action,  350. 
satisfaciendum,  348,  350,  365,  6. 

ordinary  mode  of  charging  defendant  in  execution,  in  C.  P. 

350,  365. 
when  used  in  K.  B.  364. 

prisoner  cannot  be  charged  on,  after  allowance  of  writ  of 

error,  350. 
testificandum.     See  tit.  Witnesses, 
cum  causd,  ad  faciendum  et  recipiendum. 
when  it  lies,  348. 
form  of,  id.  404. 

direction  of,  and  how  returnable,  349,  404. 
to  remove  defendant ; 

from  custody  of  sheriff,  &c.  341,  2 ;  348,  350. 
prison  of  inferior  court,  348,  350. 
Fleet  prison  to  King's  Bench,  or  vice  versd,  351. 
evidence  of  commitment  on,  id.  352. 
to  bring  up  defendant  to  bar  of  C.  P.  or  exchequer,  355,  358. 
discharge  party  privileged  from  arrest,  197. 
bail,  286,  292,  3 ;  348. 

when  issued  on  crown  side,  in  K.  B.  287. 
proceedings  thereon,  id. 
lies  not  on  extents,  id.  1049, 
when  crown  is  concerned,  287,  8 ;  1049. 
remanding  defendant,  286. 
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HABEAS  CORPUS,  continued. 

cum.  causd,  ad  faciendum  et  recipiendum,  continued. 
to  discharge  bail,  continued. 

may  1)0  had,  notwithstandin;;  liinac}' of  j)rinci  pal, 

21«J. 
proceedings  on,  hy  comniitnu'iit  of,or  reniandiii;:  defendant,  2S6, 7. 
prisoners  removed  by,  not  entitled  to  benefit  of  insolvent  act,  394. 
how  defendant  may  be  removed  thereby,  into  custody  of  marshal 

or  warden,  8o0,  &e. 
how  long  he  must  remain  in  custody  of  marshal,  3.01. 
marshal  not  compellaldc  to  file,  id. 
allowance  to  sheriff,  for  bringing  up  defendant  on,  34'J. 

remedy  for,  id.  404,  5. 
to  bring  up  sheriff,  on  attachment,  314,  481. 
for  removal  of  causes  from  inferior  courts : 

what,  and  for  whom,  and  when  it  lies,  and  when  not,  40-"],  4. 

out  of  what  court  it  issues,  404. 

considered  as  mesne  process,  279. 

direction  of,  349,  404. 

form  of,  404. 

how  returnable,  349,  404. 

ground  of  removal  by,  404. 

effect  of,  id.  405. 

receipt  and  allowance,  id. 

in  what  stage  of  the  cause,  405. 
in  causes  Vin(\QV  five  jyounds,  id.  400. 
fifteen  pounds,  406. 
return  of,  when  and  how  made,  407. 

what  is  good,  and  what  not,  id. 
effect  of  filing,  411,  12. 
bail  on.     See  tit.  Bail. 
2)7'(fcedendo  ; 

what,  and  when  it  lies,  and  when  not,  410,  &c. 
may  be  granted,  after  return  is  filed,  412. 
declaration  on ; 

de  novo,  412,  13. 

may  be  for  any  cause  of  action,  412. 
in  what  time  delivered,  413. 
venue  in,  id. 
non  pros,  id. 
time  for  pleading,  id. 

replication  of,  to  plea  of  statute  of  limitations,  id.  414. 
costs,  414. 
HABERE  FACIAS  POSSESSIONEM, 
what,  and  whence  it  issues,  1244. 
prcecipe  for,  id. 
direction  and  form  of,  id. 
how  returnable,  id. 

nmXfi.fa.  or  ca.  sa.  for  damages  and  costs,  after  verdict,  id. 
against  feme  sole,  who  married  before  trial,  1011,  1244,  1240. 
upon  what  judgments,  1244. 

K 
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HABERE  FACIAS  POSSESSIONEM,  continued 
when  issued  ; 

in  general,  id. 

after  judgment  by  default,  id. 

on  nonsuit,  for  not  confessing  lease,  kc.  in  K.  B.,  id. 

C.  P.,  id. 
after  verdict  against  tenant,  or  landlord,  id. 

without  taxing  costs,  994,  1244. 
pending  error,  1234. 
signing,  and  sealing,  1245. 
delivery  of  to  sheriff,  and  warrant  to  officer,  id. 
indemnity  to  sheriff  for  executing,  id. 

if  sued  in  defendant's  life-time,  may  be  executed  after  his  death,  1245. 
mode  of  delivering  possession  on  ; 
in  general,  1087,  1246. 

of  houses  or  land,  in  possession  of  one  or  different  tenants, 

1246. 
land,  according  to  customary  measure,  id. 
being  parcel  of  highway,  id. 
lessor  of  plaintiff  must  not  take  more  than  he  is  entitled  to,  id. 
remedy  for  taking  more,  id.  1257. 

disturbance  in  giving  possession,  1247. 
by  attachment,  id. 
after  possession  given ; 

by  defendant,  id.  1247,  8. 
stranger,  1248. 
restoring  possession  of  premises  improperly  delivered,  490,  1246,  7. 
•  de  novo,  when  it  lies,  and  when  not,  1247,  8. 
poundage  on,  1248. 
HABERE  FACIAS  SEISINAM, 

poundage  on,  1039. 
HALF  PAY, 

of  officer,  not  saleable,  381. 
HEADBOROUGHS.     See  tits.  Constables,  and  Meadhoroughs. 
HEIR, 

privileged  from  arrest,  193,  4. 
pleas  by,  644,  5. 

when  and  how  liable,  in  case  of  alienation,  936,  7. 
judgment  against,  on  obligation  of  his  ancestor,  936,  7. 
general,  937,  8. 
special,  id. 

of  assets  m/w^2iro,  1113. 
on  issue  of  riens  i^er  discent,  937,  8. 

altered  by  stat.  3  W.  &  M.  c.  14,  §  6,  938. 
docketing,  id. 
execution  against ; 

on  general  judgment,  937,  8  ;  1089. 

special  judgment,  id. 
when  charged  as  tertenant,  1120,  21. 
scire  facias  against,  1113,  1120,  21. 

when  not  necessary,  1121. 
ejectment  by,  1190. 
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HEIR  and  TERTENANTS, 
elegit  against,  1033,  4. 

scire  facias  against,  1121,  &c.  * 

into  what  county,  1122. 
returns  to,  1124. 
declaration  on,  1127,  8. 
pleas  by,  640,  1121,  1128. 
HERALD'S  OFFICE, 

books  of,  wlicn  evidence,  801. 
HEREFORDSHIRE, 

next  English  county  to  South  Waled,  751. 
HERIOT  CUSTOM, 

seizure  for,  not  within  stat.  11  Geo.  II.  c.  19,  §  22,  p.  077. 
HIGH  BAR  MONEY,  508,  9. 
HIGH  CONSTABLE, 

mode  of  re-imbursing,  for  his  expenses  in  defending  actions,  &c.  on  stat. 

7  &  8  Geo.  IV.  c.  31,  p.  124. 
penalty  on,  for  neglect  of  duty,  on  that  statute,  125,  6. 
exempted  from  serving  on  juries,  784. 
HIGHWAY  ACTS, 

limitation  of  actions  by,  for  things  done  in  pursuance  of,  21. 
setting  aside  proceedings  on,  528. 
distress  for  penalty  on,  528.  (/.) 
,  bringing  money  into  court  under,  621.  (Ji.) 
HIRE  of  CARRIAGES,  &c.; 

affidavit  of  debt  for,  183,  4. 
HISTORY, 

books  of,  when  evidence,  801,  2. 
HOLYDAYS, 

,    what,  and  when  allowed  to  be  kept  by  law  officers,  and  when  not,  55,  6, 7. 
of  the  church,  55,  6. 

origin  and  history  of,  55. 
by  stat.  5  &  6  Edw.  VI.  c.  3,  id.  56. 
of  the  state,  55,  6,  7. 
in  Exchequer,  56,  168. 
in  term  time,  57. 
vacation,  id. 
remedies  against  officers,  for  not  opening  their  offices,  tJcc.  on,  58. 
HOUSE  of  COMMONS.     See  tit.  Members  of  the  House  of  Commons. 
taxation  of  costs,  on  private  bills,  &c.  in,  330. 
bringing  witnesses  before  committee  of,  when  in  custody,  809. 
HOUSE  of  LORDS, 

taxation  of  bill  of  costs  in,  329,  30. 
judgment  in,  801. 

how  proved,  944. 
writ  of  error  to,  1137,  &c.  1139. 

lies  not  for  error  in  fact,  1137. 
effect  of,  on  execution  against  bail  below,  1146. 
costs  on  affirming  judgments  in,  1184,  5. 
HUE  and  CRY, 

statutes  of,  repealed  by  stat.  7  &  8  Geo.  IV.  c.  27,  p.  122. 
proceedings,  and  evidence  in  actions  on,  id.  (a.) 
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HUNDREDORS, 

remedies  against,  on  statutes  of  hue  and  cry,  &c.  abolished,  122. 

for  damages  done  by  rioters  consolidated,  id. 
in  what  cases  liable  for  such  damages,  id.  123. 
on  what  conditions,  123. 
actiong  against; 

limitation  of  time  for,  21,  123. 

must  be  commenced  by  original  writ,  27,  37,  91,  102,  104,  145. 

process  in,  112. 

arrest  not  allowed  in,  193. 

proceedings  in,  on  stat.  7  &  8  Geo.  'IV.  c.  31. 

service  of  process,  and  mode  of  proceeding  to  judgment,  123, 
judgment  by  default,  id. 
execution,  id.  124. 
mode  of  reimbursing  high  constable,  for  expenses  in  defending  action,  &c. 

124. 
county  treasurer,  id.  126. 
summary  mode  of  proceeding  against,  where  damages  do  not  exceed  30?. 

pp.  124,  5,  6. 
penalty  on  high  constable,  for  neglect  of  duty,  125,  6. 
execution  against,  on  stat.  19  Geo.  II.  c.  34,  §  6,  pp.  126,  7. 
HUSBAND  AND  WIFE.     See  tit.  Baron  and  Feme. 

I. 

IDIOTS, 

appearance  by,  93. 
IMMATERIAL  ISSUES.     See  tit.  Issues. 
IMPARLANCE, 
what,  462. 
general,  id. 
special,  id. 

not  allowed,  without  leave  of  court,  id. 
except  to  prevent  injustice,  id. 
general  special,  id. 

by  whom,  and  how  granted,  and  entered,  in  C.  P.,  id.  463,  639. 
note  for,  in  C.  P.,  463.  (a.) 

what  may  or  may  not  be  pleaded,  or  done  after,  462,  [g.)  463,  4 ;  587, 

638,  9. 
plea  after,  how  taken  advantage  of,  463,  639. 
in  what  cases  formerly  allowed,  464. 

allowed  at  this  day,  466,  7. 

after  removal  by  pone^  or  recordari^  &c.  418.  ' 
when  not  allowed,  109,  464,  5,  &c.  473. 

after  removal  by  habeas'  corpus,  413,  467. 
when  delay  is  occasioned  by  defendant,  467. 
when  allowed  or  not,  on  amending  declaration,  469,  707,  id.  [i.) 
rule  for,  not  grantable,  467. 
entry  of,  by  bill,  720. 

not  necessary  by  original,  722. 
in  Exchequer,  723. 
between  plea  and  replication,  720. 
when  allowed,  in  scire  facias,  1127. 
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IMPARLANCE,  continued. 

certiorari  for,  how  directed,  1170.  [i.) 
IMPARLANCE  ROLL,  462,  720,  72^. 
IMPRISONMENT.     See  tit.  Fahe  Imprisonment. 
duress  of,  plea  of,  G43. 

of  custom-house  or  excise  officers,  when  not  allowed,  892. 
INCLOSURE  ACT, 
costs  in  action  on,  97"). 
references  on,  819,  20. 
mode  of  enforcing  award  on,  844. 
INDEBITATUS  ASSUxMPSIT,  2. 

difterencc  between,  and  liability  assumpsit,  id.  (c.) 
INDEMNITY, 
promises  of,  3. 
acts  of,  64,  5,  6 ;  78. 
by  attorney,  objection  to  bail,  268. 
INDEMNITY  BOND, 

penalty  of,  when  recoverable  in  action  on,  880. 
bail  in  error  not  required  on,  1150,  51. 

interest  not  allowed,  on  affirmance  of  judgment,  for  damages  assessed  on, 

.    1183. 
INDIA, 

salary  of  judges  in,  39.  (g.) 
INDIA  COMPANY, 

books  of,  802. 

inspecting,  593,  4. 
INDICTMENTS, 

for  preventing  arrest,  237.  (a.) 

conspiracy.     See  tit.  Conspiracy. 
perjury.     See  tit.  Perjury. 
attachment  for  non-payment  of  money  on,  not  within  stat.  48  Geo.  III. 

c.  123,  p.  3ST. 
against  custom  house  or  excise  officers,  892. 
plea  of  misnomer  to,  how  concluded,  638.  {k.) 
costs  for  not  proceeding  to  trial  on,  758. 

incident  to,  award  of,  833. 
setting  aside  award  on,  821,  841. 
trials  on,  761. 

in  adjoining  count}'',  724.  [a.) 

order  of,  where  prosecutor  and  defendant  Itoth  bring  down  recurd-, 

jury  discharged,  when  indictment  is  l)ad  in  point  of  law,  id. 
after  quashing  jury  panel,  for  unintlilVc-roncy  of  sheriff,  M52. 
special  case  not  allowed  on  trial  of,  at  sessions,  898. 
for  misdemeanor,  certiorari  lies  not  to  remove,  after  conviction,  400. 
prosecutor  of,  has  no  right  to  address  jury,  8(50. 
defence  of  at  trial,  in  person  or  by  counsel,  id.  861. 
new  trial  on,  after  ac(iuittal,  911. 

conviction,  id.  912. 
for  some  of  the  defendants,  id. 
reading  affidavits,  and  hearing  counsel,  on  bringing  up  defendant  for 

judgment  on,  507,  8. 
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INDICTMENT,  continued. 

amendment  not  allowed,  of  process  on,  1162. 
INDORSEMENT, 

on  bond,  wlien  evidence  of  payment  of  interest,  &c.  19. 
note  or  bill,  &c.  not  evidence  of  payment,  19. 
process,  &c.  158,  9,  60. 
writ,  of  day  and  hour  of  filing  it,  308. 
declarations,  filed  or  delivered  de  bene  esse,  457,  8. 

by  the  bye,  425,  473. 
notice  of,  in  action  on  promissory  note,  need  not  be  averred,  440. 
of  notice  to  plead,  on  declaration,  453,  457,  8 ;  473,  4. 
INDUCEMENT, 

to  declarations,  on  contracts,  436. 

for  wrongs,  442. 
certainty  of,  451. 
INFANCY, 

■    plea  of,  in  abatement,  635. 
bar,  643. 
a  good  plea  to  action  on  warranty,  10.  (a.) 
may  be  pleaded,  after  regular  judgment  set  aside,  568. 
or  given  in  evidence,  in  assumpsit,  676,  7. 
with  7ion  assumpsit,  655. 
must  be  pleaded,  in  debt  on  bond,  650,  51. 
not  formerly  signed,  in  C.  P.,  682,  3. 
nolle  j^rosequi  cannot  be  entered  on,  682,  3. 
mode  of  replying  to,  685. 
INFANT, 

contract  of,  when  void,  or  only  voidable,  650.  (  j:>.) 
confirmation  of  promise  by,  must  be  in  writing,  id. 
limitation  of  actions  by,  15. 
must  sue  by  prochein  amy,  or  guardian,  99. 

unless  as  co-executor,  with  others,  id. 
cannot  inform  on  penal  statutes,  id. 
not  privileged  from  arrest,  216. 
must  defend  by  guardian,  99. 

what  person  is  usually  appointed  ^rocAeiW  amy  for,  id.  100. 
mode  of  appointing  procliein  amy,  or  guardian,  99,  100. 

annexing  copy  of  rule  to  declaration,  or  plea,  100. 
order  for  admission  of,  in  C.  P.,  id. 
changing  procliein  amy,  or  guardian,  id. 
at  what  age  he  may  be  outlawed,  130. 

lessor  of  plaintiff,  must  give  security  for  costs,  in  ejectment,  533,  4 ;  1232. 
plaintiff,  not  obliged  to  give  security  for  costs,  536. 
appearing  by  attorney,  error,  1136,  1169. 

in  what  cases  aided,  and  in  what  not,  923,  4 ;  1169. 
warrants  of  attorney  by,  voidable,  548. 
heir,  parol  demurrer  by,  645. 
costs  in  actions  by  or  against,  100,  101,  536. 
executions  against,  1026. 

cannot  enter  into  recognizance  of  bail  in  error,  1252. 
certiorari  for  admission  of  procliein  amy,  how  directed,  1170.  (2.) 
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INFERIOR  COURTS.    Sec  tits.  Accedas  ad  Curiam,  Certiorari,  Habeas 
Corpus,  Pone,  Recognizances,  and  llccordari  facias  lvquda)ii. 
what  shall  be  deemed  commencement  of  suit  in,  27,  8 ;  413,  14. 
plaint  levied  in,  before  cause  of  action,  no  ground  of  error,  02. 
■writ  of  privilege  to,  81,  82. 
process  in,  92,  107. 
custom  to  issue  summons  and  attachment  in,  at  same  time,  ba<l,  02,  11<>. 

declare  against  defendant  before  appearance,  bad,  410. 
attorneys  of,  answerable  for  misconduct,  in  (J.  P.,  80. 

stamp  duty  on  articles  of  clerkship  to,  05. 
removal  of  causes  from,  307,  <fec. 
return  of  proceedings  in,  407.  {b.) 

pledges  in,  discharged  by  putting  in  and  perfecting  bail  above,  404.  {b.) 
arrest  in,  for  what  sum,  407,  8. 
after  supersedeas  in,  176. 
detainer  in,  177. 
justification  under  process  of,  646. 
ejectment  in,  1108,  1204. 

removal  of,  by  certiorari,  308. 
in  Wales,  300. 
proceedings  in,  when  amendable,  714,  15. 
process  in,  not  amendable  in  court  below,  712. 
aliter,  it  seems,  in  court  above,  id.  713.  [h.) 
putting  off  trial,  in  cause  removed  from,  770. 

process  in,  must  be  stated  in  mdictment  for  preventing  arrest,  237.. (<r.) 
new  trials  in,  005. 

venire  facias  de  novo  not  grantable,  when  proceedings  originate  in,  923. 
judgments  in ; 

before  appearance,  erroneous,  419. 
of  record : 

evidence  of,  943. 
not  of  record,  801. 

evidence  of,  944. 
costs  on,  943,  966,  7. 
execution  on,  after  removal,  400,  401,  1106. 

prisoner  in,  entitled  to  benefit  of  Lords'  act,  376. 
form  o{  scire  facias  on,  1106. 
error  from,  1137,  8. 

bail  on,  1149,  50,  id.  {d.) 
entries  on,  1175. 
INFERIOR  TRADESMEN, 

costs  in  actions  against,  967,  8. 
INFORMAL  ISSUES.     See  tit.  Issues. 
INFORMATIONS, 

effect  of  motion  for,  on  action,  10. 

affidavits  for,  or  on  showing  cause  against,  when  entitled,  493. 

against  magistrates,  when  moved  for,  498. 

on  penal  statutes; 

where  lai.l,  429,  30. 

when  brought  in  superior  courts,  517,  18,  19. 

at  the  assizes,  id. 
proceedings  on,  and  manner  of  compounding,  557.  (6.) 
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INFORMATIONS,  continued. 
on  penal  statutes,  continued. 

fine  on  compounding,  how  levied,  577,  8. 
in  Exchequer.     See  tit.  Exchequer,  revenue  side  of. 
in  nature  of  quo  tvarranto  ; 

considered  in  light  of  civil  proceedings,  595. 
cannot  be  consolidated,  614. 
pleading  double  in,  655. 
for  misdemeanor,  putting  oflf  trial  of,  770. 

mode  of  striking  special  jury,  for  trial  of,  789. 
counsel  when  allowed  to  defendant  on,  860,  61. 

for  prosecution  not  entitled  to  reply,  861. 
dispersion  of  jury,  when  verdict  not  vitiated  by,  908. 
of  intrusion,  double  plea  not  allowed  on,  Q^b. 
amendment  not  allowed,  of  process  on,  1162. 
INITIALS, 

of  christian  names,  in  process,  &c.  148,  301,  448. 
INJUNCTION, 
operation  of; 

in  general,  461,  819,  1105. 
in  Chancery,  461. 
Exchequer,  id. 
effect  of,  id. 

breach  of,  what,  and  what  not,  id. 
on  declaration,  id. 

notice  to  plead,  or  replv,  468,  676. 

of  trial,  756. 
proceedings  against  prisoners,  360,  370. 
on  proceedings  by  scire  facias,  1105. 
INNS, 

justification  under  right  to  enter,  646. 

of  court,  chambers  in,  not  affected  by  register  act  for  Middlesex,  941. 
IN  NULLO  EST  ERRATUM, 

plea  or  joinder  of,  1169,  1170,  &c.  1172,  &c. 
INQUESTS, 

qualification  of  jurors  on,  582.  (d.) 
INQUIRY,  writ  of,  570,  71,  72,  73,  &c. 

Avhat,  and  when  it  lies,  after  interlocutory  judgment,  573. 

final  judgment,  id. 

to  recover  interest,  id. 
necessary,  in  actions  upon  bonds,  &c.  by  stat.  8  &  9  W.  III.  c.  11.  §  8,  id. 
in  deht,  for  not  setting  out  tithes,  id. 
foreign  money,  id. 
use  and  occupation,  id. 
unnecessary  in  general, 'after  final  judgment,  id,  583. 
award  of,  in  general,  570. 

when  dispensed  with,  in  actions  on  bills  or  notes,  &c.  487,  570,  &c. 
direction  and  form  of,  573. 
to  sheriff  of  Welch  county,  id. 
amendment  of,  572,  3. 
signing  and  sealing,  &c.  574. 
how  returnable,  id. 
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INQUIRY,  writ  of,  contmucd. 

when  iillowed,  for  supplying  omission  of  jury  at  the  trial,  574. 
in  quare  impcdit,  575. 
on  demurrer  to  evidence,  id. 
in  actions  against  overseers,  id. 
replevin y  id. 
when  not  allowed : 

in  detinue,  id. 
replevin,  id. 
mandamus,  id. 
action  for  libel,  id,  575. 
unnecessary,  after  final  judgment,  573. 
not  allowed  in  debt,  after  judgment  by  default,  id. 
in  debt  on  judgment,  id. 
on  Stat.  8  &  9  W.  III.  c.  11,  §  8,  583. 

to  inquire  of  value  of  lands  descended,  on  statute  3  W.  &  M.  c.  14,  §  (J, 

p.  938. 
in  error,  on  reversal  of  judgment,  1180. 
when  executed  before  chief  justice,  or  judge  of  assize,  487,  576. 

motion  for  good  jury,  484,  486,  576. 
cannot  be  executed  before  two  undcr-sherifis  extraordinary,  in  C.  I*.  576. 
notice  of  executing,  576,  &c. 
to  whom  given,  97,  576. 
in  joint  action,  576. 

country  causes,  in  K.  B.,  id. 
C.  P.,  id. 
in  Exchequer,  577. 

entry  and  service  of,  577. 
what  necessary,  or  sufficient : 

in  London  or  Middlesex,  576,  7. 

country  causes,  id. 
in  replevin,  577. 
after  notice  of  trial,  in  K.  B.,  578. 
C.  P.,  id. 

Exchequer,  id.  579. 
must  specify  the  hour,  and  place  of  executing  it,  id. 
when  given  for  a  Avrong  day,  579. 
on  demurrer  or  joinder,  in  C.  P.,  578. 

Exchequer,  id.  579. 
issue  of  nul  ticl  record,  in  C.  P.,  578. 
scire  fieri  inquiry,  1114. 
before  chief  justice,  or  judge  of  assize,  486,  576. 
short  notice,  577. 

term's  notice.     See  tit.  Term's  Kotiee. 
continuance,  or  countermand,  in  K.  B.,  97,  580. 

C.  P.,  id. 
time  of  executing,  579. 
place  of  executing,  id.  580. 
in  London,  id. 
Middlesex,  id. 
other  counties,  id. 
when  left  at  sheriff's  office,  580. 
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INQUIRY,  -smt  of,  continued. 

notice  of  attending  by  counsel,  580. 

witnesses  on,  id. 

execution  of,  may  be  adjourned,  id. 

privilege  of  party  from  arrest,  in  attending,  197. 
evidence  on,  580,  81. 

in  action  against  Imndredors,  127. 
after  judgment  on  demurrer,  585,  741. 
costs  for  not  proceeding  to  execution  of,  484,  580. 

rule  for,  in  C.  P.,  484,  580.  {q.) 
return  of,  581,  2. 
inquisition  on; 

rule  for  judgment,  in  K.  B.,  581. 

when  required,  in  C.  P.,  id. 
practice  in  latter  court,  id. 

must  be  left  with  clerk  of  judgments,  in  C.  P.,  id.  582. 
setting  aside; 
grounds  of,  582. 
by  defendant,  id. 

plaintiff,  id. 
motion  for,  488. 

when  made,  582. 
terms  imposed  on,  id. 
taxing  costs,  581. 
certiorari  for,  how  directed,  1170.  (/.). 
want  of,  aided,  583. 
new  writ,  and  inquisition,  ordered,  id.  ^ 
costs  on,  in  action  for  words,  962. 
trespass,  965. 
INQUISITIONS,  801. 
upon  outlawry,  137. 

writ  of  inquiry.     See  tit.  Inquiry, 
fieri  facias^  to  determine  property,  1008. 
upon  elegit^  and  return,  1036. 

commission  for  finding  simple  contract  debts  to  king,  1046,  7,  8 ; 

1063,  4^ 
extent  in  chief,  1057. 
in  aid,  id. 

fro  forma,  1047,  1063,  4. 
setting  aside.     See  tit.  Inquiry. 
INSANE  PERSONS;  See  tit.  Lunatics, 
not  within  statute  of  limitations,  15. 
relief  of,  on  insolvent  debtors'  act,  394. 
INSANITY;  ^ee  tit.  Lunacy. 

no  ground  for  discharging  defendant,  216. 

bail,  id. 
return  of,  to  writ  of  latitat,  id.  308. 
may  be  given  in  evidence,  on  nan  est  factum,  650. 
INSIMUL  COMPUTASSENT,  2,  834. 

by  or  with  executors,  &c.  13. 
INSOLVENT  ACTS; 
occasional,  212,  13. 
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INSOLVENT  ACTS,  continued. 

pcnnuncnt,  213,  14,  15;  374,  t&c.  38G,  7;  388,  &c. 
INSOLVENT  DEBTORS, 

when  and  how  dischav<TC(l,  under  Lords'  act.     Sec  tit.  Prisoners. 
not  entitled  to  discharge,  for  plaintifl's  not  proceeding,  371,  2. 
compelhiblc  to  deliver  up  their  eflects,  382,  kc. 

when  in  custody  on  attachment,  for  nonpayment  of  costs,  pursuant 

to  award,  385. 
in  execution  for  small  debts,  when  and  how  relieved,  38G,  7,  8. 

rule  for  discharge  of,  in  K.  B.  absolute  in  first  instance,  388. 
in  C.  P.  only  a  rule  nisi^  id. 
acts  relating  to ; 

occasional,  212.  (k.)  388. 

decisions  on,  213,  388. 
permanent : 

53  Geo.  III.  c.  102,  (Lord  lledesdales  act)  388,  9. 
1  Geo.  IV.  c.  119,  id. 
7  Geo.  IV.  c.  57,  p.  389. 
what  persons  entitled  to  benefit  of,  and  what  not,  394. 
married  women,  id. 
persons  of  unsound  mind,  id. 
prisoners  within  walls  of  prison,  id. 

removed  by  habeas  corpus,  id. 
discharged   under  insolvent  acts,  or  uncertifi- 
cated bankrupts,  id.  395. 
crown  debtors,  395,  1065,  6. 

relief  of,  on  stat.  7  Geo,  IV.  c.   57,  §  75,  pp. 

lOGO,  7. 
discharge  of; 

proceedings  for  obtaining, 
petition,  389,  90. 

assignment  to  provisional  assignee,  300. 
schedule  of  debts,  &c.  id.  391. 

eficct  of  error  in,  without  fraud,  395. 
appointment  of  time  and  place  for  hearing  petition,  iS:c.  39L 
notice  to  creditors,  id.  392. 
examining  petition,  and  schedule,  392. 
opposing,  and  proceedings  thereon,  id. 
adjournment  of  hearing,  id. 
affidavits  for,  id. 

interrogatories  on,  id. 
reference  of  schedule  and  accounts,  to  officer  of  court  or  ex- 
aminer, id. 

adjudication  of,  id. 

extends  to  process  for  contempt,  in  nonpayment  of  money,  or  costs, 

ill.  393. 
costs  incurred  by  creditor,  subject  to  taxation,  393. 
sums  payable  by  way  of  annuity,  ifl. 

previous  decisions  respecting,  id. 
effect  of; 

on  mesne  process,  id.  394. 
fieri  facias,  or  elegit,  393. 
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INSOLVENT  DEBTORS,  continued. 
discharge  of,  continued. 
efiect  of,  continued. 

on  Lord  RedesdaW s  act,  no  bar  to  action  for  mesne  profits,  389. 
does  not  prevent  prisoners  from  taking  benefit  of  Lords'  act,  376. 
allowances  to,  when  in  prison,  372,  3. 
privilege  of,  from  arrest, 

under  occasional  insolvent  acts,  84,  212,  13 ;  388. 
on  Stat.  7  Geo.  IV.  c.  57,  pp.  213,  14,  15. 
when  liable  to  arrest,  213,  14. 

for  contingent  debts,  &c.  213. 
on  subsequent  promises,  id. 

after  adjudication  of  discharge,  at  future  period,  214. 
mode  of  relieving ; 

by  application  to  judge,  214,  15. 
plea  of  discharge,  394. 
replication  to,  id. 
sheriff  not  liable  to  action  for  arresting,  215. 
not  required  to  give  security  for  costs,  536. 

entitled  to  judgment,  as  in  case  of  nonsuit,  &c.  371,  2;  767. 
warrant  of  attorney,  or  cognovit  actionem,  by  ; 
to  be  filed  with  clerk  of  dockets,  &c.  555,  561. 
when  not  to  be  acted  upon,  396. 

to  confess  judgment,  for  amount  of  debts  in  schedule,  395. 
proceedings  on,  396. 

cancelling,  when  debts  are  satisfied,  396.  (a.) 
future  effects  of; 
liability  of,  395. 

mode  of  proceeding  against,  396. 
cannot  maintain  ejectment,  after  assignment  of  term  to  provisional  as- 
signee, 389. 
actions  against ; 

judgments  in,  683,  1112. 
executions  in,  396,  1112. 
scire  facias  in,  1112. 
costs  in,  393,  396. 
assignees  of; 
actions  by,  7. 

not  abated  by  death,  or  removal  of  assignees,  934,  5. 
proceeding  to  judgment,  &c.  in  name  of  insolvent,  934. 
death  or  removal  of,  does  not  abate  suit,  id.  935. 
judgments  by,  395,  991. 

costs  on,  979. 
may  obtain  sequestration  of  clergyman's  benefice,  1024. 
ejectment  by,  1190,  389. 
evidence  in,  388. 
amendment  of  recovery  suffered  by,  refused,  707. 
distress  for  rent  on  goods  of,  how  far  available,  1015. 
INSOLVENT  DEBTORS'  COURT,  388,  9. 
attorney's  bill  taxable,  for  business  done  in,  329. 
privilege  of  parties  attending,  195,  389. 
proceedings  in,  not  cognizable  in  C.  P.,  380. 
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INSPECTION, 

of  k'us^e,  kc.  for  declaring  tlicrcon,  in  K.  B.,  581),  90. 

C.  P.,  590. 
stamping  it,  in  K.  B.,  id. 
C.  P.,  id. 
written  instruments,  not  under  seal,  5S0. 

in  -what  cases  formerly  demandable,  590,  91. 
in  actions  uj)on  policies,  591. 
by  grantor  of  annuity,  id. 
in  other  cases,  id.  592. 
■\vhen  in  custody  of  trustee,  &c.  592. 
books,  &c.  of  private  nature,  489,  586,  592,  3  ;  802,  806. 
public  nature,  586,  593. 
books  of  sessions,  &c.  801. 
books  and  court  rolls  of  manors,  594,  5 ;  802. 

of  corporations,  595,  802. 
entries  in,  proof  of,  802. 
rule  for,  -when  made,  489,  592,  595,  6. 
on  information,  595,  6. 

mandamus,  596. 
in  action,  595,  6. 
of  writ  of  fieri  facias,  rule  for,  1017. 
INSTALMENTS, 

staying  proceedings  on  payment  of,  542,  3,  4. 

bond  for  payment  of,  within  stat.  8  &  9  W.  III.  c.  11,  pp.  584,  1108. 
scire  facias  in  debt  on  bond,  for  payment  of,  1102. 
INSTANTER,  meaning  of,  567,  641. 
INSURANCE.     Sec  tit.  Polici/  of  Insurance. 
INSURANCE  COMPANIES, 

actions  by  or  against,  8. 
INTERESSE  TERMINI, 

how  stated  in  pleading,  442.  (b.) 
INTEREST, 

when  formerly  recoverable; 

on  all  liquidated  sums,  871. 
for  money  lent,  &c.  id. 
on  account  stated,  id. 
when  not ; 

for  goods  sold,  id. 

work  and  labour,  &c.  id. 
in  what  casas  now  recoverable,  id.  872. 
in  what  not ; 

for  money  lent,  872. 

had  and  received,  id. 
on  account  stated,  id. 

in  action  against  auctioneer,  for  deposit  money,  id. 
recoverable  as  special  damage,  against  vendor,  when  title  is  defective,  id. 
not  allowed  for  goods  sold,  though  to  be  paid  for  on  certain  day,  id. 
on  bills  of  exchange,  or  promisory  notes; 
recoverable,  and  from  Avhat  time,  id. 

proveable  under  commission  of  bankrupt,  though  not  expressly  re- 
served, 209,  10 ;  873. 
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INTEREST,  continued. 

on  bills  of  exchange,  or  promissory  notes,  continued. 
considered  as  damages  only,  873. 

computing,  on  reference  to  master  or  prothonotaries,  487,  511, 

570,  &c. 
may  be  recovered  for  goods  sold,  to  be  paid  for  by  bill,  873. 

in  trover,  for  bill,  id.  885. 
not  recoverable,  on  policy  of  insurance,  873. 

in  covenant,  for  non-payment  of  rent,  id. 
on  foreign  judgment,  874,  880. 
■when  recoverable,  on  award,  873. 

in  debt  on  bond,  id.  874. 
single  bill,  874. 
judgment,  573,  874. 
on  execution  of  inquiry,  581. 
rate  of,  on  debts  contracted  in  this  country,  874. 

abroad,  id.  875. 
to  "what  time  computed,  875. 
eifect  of  payment  of,  in  debt  on  bond,  18,  19. 
when  alloAved,  beyond  penalty  of  bond,  541. 

principal,  on  judgment,  1037. 
or  not,  on  balance  of  bill  of  costs  overpaid,  26,  337, 1082. 
when  not  allowed,  on  paying  money  into  court,  26. 

taxing  solicitor's  bill,  337. 
count  for,  in  action  on  bill  of  exchange,  617. 
staying  proceedings,  on  payment  of,  542,  3. 

bail  not  liable  for,  on  sum  recovered,  subsequent  to  judgment,  281. 
on  writs  of  error  ; 

allowance  of,  in  K.  B.,  1182. 

Exchequer  Chamber,  id.  1183,  4. 
allowance  of,  in  House  of  Lords,  1184,  5. 

on  affirming  judgments  of  Exchequer,  1184. 
when  not  allowed,  on  affirming  judgment,  in  Exchequer  Chamber, 

1182,  3,  4. 
how  computed,  874,  5 ;  1184. 
bail  in  error,  when  not  required  for,  1155,  6. 
liable  for,  1183,  4. 
INTERLOCUTORY  JUDGMENT.     See  tit.  Judgment. 
INTERROGATORIES.     See  tit.  Witnesses. 
on  attachment,  237,  481,  2. 
under  Lords'  act,  380. 

insolvent  debtors'  act,  392. 
costs  on,  813. 
IRA  MOTUS,  645. 
IRELAND ; 

societies  or  partnerships  in,  how  to  sue  or  be  sued,  9. 
commissions  for  taking  affidavits,  grantable  by  courts  of,  166.  {c) 
affidavit  made  in,  166,  181,  187. 

to  hold  to  bail,  on  Irish  judgment,  181. 
to  arrest  in,  made  in  England,  id.  (e.) 
privilege  of  peers  of,  from  arrest,  195. 
acts  relating  to,  178,  216,  227,  809,  10. 
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IRELAND,  contimied. 

effect  of  certificate,  under  commission  of  bankrupt  in,  211. 

proceedings  in,  on  stat.  43  Geo.  III.  c.  40,  §  2,  p.  227,  &c.  892,  3. 

security  for  costs,  ■when  plaintiff"  resides  in,  r)34. 

venue  cannot  be  chanu;ed,  "when  cause  of  action  arises  \n,  611. 

■witnesses  in,  brin<rin<^  up,  ^\\\v^\  in  custody,  80i*,  10. 

damages  in  actions  against  justices  in,  802,  3. 

judgments  in ; 

arrest  on,  178. 

plea  of  nul  tiel  record  to,  742. 
error  from,  1140. 

alleging  diminution  in,  11G7.  {d.) 
"writ  to  confess  or  deny  seal,  865. 
execution  on,  118G. 
ejectment  for  bog,  &c.  in,  1191. 
IRREGULARITY, 
in  general,  what,  512. 

"when  and  ho"w  taken  advantage  of,  1G9,  513,  &c. 
■waived,  513,  14,  15. 
in  suing  defendant  as  attorney,  who  is  not  so,  81. 
affidavit  to  hold  to  bail,  188. 

process,  and  when  and  how  cured,  and  when  not,  152,  («.)  160,  61 ; 

448,  512. 
notice  subscribed  to,  167,  512,  13. 
service  of,  161,  218.  (6.)  512,  13;  567,  513. 
motions  to  set  aside  for,  in  K.  B.,  169,  514. 

C.  P.,  514,  15. 
Exchequer,  513,  515. 
proceedings  on  bail-bond,  300,  301. 
against  sheriff",  316. 

prisoners,  how  waived,  514. 
delivery,  filing,  or  notice  of  declaration,  149,  163,  512,  13;  567. 
when  cured,  by  accepting  or  keeping  it,  345,  513,  567. 

taking  it,  or  plea,  out  of  office,  160,  424,  5,  {I.) 

513,  14. 
not  objecting  in  time,  455. 
paying  debt,  and  part  of  costs,  513. 
admitting  dcl)t,  id. 
when  not,  id.  514. 
notice  to  apply  to  wrong  court,  on  Lords'  act,  not  cured  by  opposing 

prisoner's  discharge,  377. 
of  inquiry,  &c.  how  cured,  579,  80. 
want  of  rule  to  plead,  474,  5;  513,  567. 

demand  of  plea,  513,  567. 
judgments  by  default,  id. 

for  want  of  bail  or  appearance,  how  Avaived,  242,  562,  567. 
against  principal,  no  ground  for  setting  aside  proceedings  against 

bail,  1129. 
notice  of  trial,  or  inquiry,  512. 
in  execution,  512,  13. 

signing  final  judgment  too  soon,  cured  by  attending  to  tax  costs,  930. 
service  of  rule,  how  cui-ed,  502. 
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IRREGULARITY,  continued. 

setting  aside  proceedings  for,  446,  7 ;  488,  9;  512,  &c.  56T,  8;  1032. 
in  Exchequer,  513,  515.  ^ 

restraining  defendant  from  bringing  trespass  on,  568,  1032. 
plaintiff  not  bound  to  pay  costs  on,  before  commencement  of  fresh 

action,  538. 
costs  on,  515. 
previous  to  judgment,  no  objection  to  referring  note  to  prothonotaries,  573. 
new  trials  for,  905. 

distinctions  between  irregularity,  and  complete  defect  in  proceedings, 

152,  (s.)  218,  (6.)  515. 
ISLE  of  THANET ; 

court  of  requests  for,  957. 
ISLE  of  WIGHT ; 

court  of  requests  for,  id.  959,  60. 
ISSUABLE  PLEAS, 

Avhat,  462,  470,  71,  2 ;  563. 
demurrers,  when  so  considered,  472. 
judgment  signed  for  want  of,  id.  473,  563. 

Avhen  one  of  several  pleas  is  not  issuable,  id. 
aliter,  if  one  of  several  pleas  be  merely  demurrable,  563. 
ISSUABLE  TERMS,  106. 
ISSUE  MONEY,  what,  727,  739.  ^ 

payment  of,  abolished,  id. 
ISSUE  ROLL ;  729,  733,  4. 
from  whom  obtained,  728,  734. 
of  what  term,  733,  4. 
contents  of,  730,  734. 
numbering,  728,  731. 
docketing,  and  filing,  731,  2. 
entry  of  proceedings  on ; 

in  general,  in  K.  B.,  730,  7.33,  4. 
C.  P.,  id. 
Exchequer,  730. 
to  judgment,  in  K.  B.,  931,  2. 
C.  P.,  932. 
ISSUES, 

upon  a  distringas,  &c.,  110,  11 ;  119,  137,  8. 

in  K.  B.,  313,  416,  17;  486,  1021,  2. 
C.  P.,  Ill,  417,  498. 

motion  to  increase,  or  for  sale  of,  on  last  day  of  term, 

111,  498,  9. 
Exchequer,  155. 
pleadings,  what,  717. 
in  law,  id. 
fact,  id. 
triable  by  the  record,  id. 
country,  id. 
feigned,  id. 
several,  in  one  cause,  id. 

by  whom,  when,  and  how  made  up,  in  K.  B.,  id.  718. 

C.  P.,  718. 
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ISSUES,  continued. 
upon  pleadings,  continued. 

■with,  or  -without  rule  to  rejoin,  id.  719. 
contents  of,  719,  20,  21. 
form  of,  in  K.  B.,  by  bill,  719. 
title,  id. 

memorandum^  id.  720. 
entry  of  imparlance,  720. 
pleadings,  721. 

after  judgment  of  respondeat  ouster^  id. 
by  original,  722.        * 
title,  id. 

declaration  and  pleadings,  id. 
in  C.  P.,  by  bill  of  a  preceding  term,  720,  21. 
entry  of  imparlance,  720. 
how  entitled,  723. 
in  Exchequer,  id. 
how  concluded; 

on  issue  in  fact,  triable  by  the  country,  721,  &c. 
award  of  venire  facias : 
by  bill,  721,  2. 

original,  722. 
in  Exclie([uer,  777. 
on  several  issues  in  fact,  721. 
on  7ion  est  factum^  and  suggestion  of  breaches,  id.  722. 
plea  to  part,  and  judgment  by  default  to  residue, 

722. 
declaration  and  judgment  by  default  to  new 

assignment,  id. 
against  several  defendants,  who  plead  separately,  id. 
when  some  defendants  plead,  and  others  let  judg- 
ment go  by  default,  id.  894,  5. 
on  several  issues,  in  fact  and  in  law,  722,  895. 
when  sheriff  is  interested,  723. 
in  county  palatine,  id. 
Wales,  724,  5. 

Berwick  upon  Tweed,  &c.  id. 
when  impartial  trial  cannot  be  had,  723,  4. 
entry  of  suggestions,  724,  5. 
on  issue  in  fact,  triable  by  record,  725. 
in  law,  id. 
in  King's  Bench : 

general,  717,  725. 
delivery  of,  725. 

against  several  defendants,  id. 
after  striking  out  special  pleadings,  720. 
special,  717. 

paper-book,  718. 

by  whom,  and  when  made  up,  717,  18,  19. 
delivery  of,  725. 
rule  to  return,  id. 
time  for  returning,  id.  726. 
L 
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ISSUES,  continued. 

upon  pleadings,  in  King's  Bench,  continued. 
special,  paper-book,  continued. 

returning,  and  paying  for  entries,  726,  7. 
striking  out  special  pleadings,  and  giving  general  issue,  726. 
similiter,  and  demurring,  id. 
proceedings  thereon,  id. 
consequence  of  accepting  issue,  or  returning  paper-book,  727. 
entering,  id. 

rule  for,  when  and  how  given,  id. 
when  to  be  entered,  id.  728. 
of  what  term,  733,  4. 
in  what  manner,  734. 
by  defendant,  id.  735. 
in  Common  Pleas : 

to  whom  delivered,  726. 
entering ; 

rule  for,  id.  727. 
time  allowed  for,  728. 
of  what  term,  733,  4. 
■   in  what  manner,  734. 
in  Exchequer,  723. 

must  be  re-delivered,  after  amendment,  708. 
copies  of,  on  trials  at  bar,  750. 
directed  by  court  of  Chancery,  trial  of,  753, 
from  equity  side  of  Exchequer,  id. 
when  formerly  tried,  764. 
immaterial,  what,  921. 

not  cured  by  verdict,  id. 
informal,  what,  id. 

aided  by  32  Hen.  VIII.  c.  30,  id. 
misjoining,  aided  by  the  above  statute,  924. 
in  ejectment,  1231,  1236. 

scire  facias.     See  tit.  Scire  Facias. 

error.     See  tit.  Error.  * 

J. 

JEOFAILS,  574,  582. 

statutes  of,  and  decisions  thereon,  919,  923,  &c. 

applicable  to  original  writ,  923.  ■ 

warrant  of  attorney,  924.  ^ 

declaration,  and  pleadings,  451,  923. 
issue,  and  similiter,  924. 
jury  process,  925,  6. 
extended  to  all  courts  of  record,  in  counties  palatine,  and  Wales,  &c.  298. 

judgments  by  default,  &c.  927. 
not  applicable  to  criminal  cases,  or  penal  actions,  id.  928. 
costs  on  amendment  under,  715. 
JOINDER, 

of  action,  10,  &c. 

upon  contract,  11. 
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JOINDER,  continued, 
oi  iict'wn,  continued. 
for  Avrongs,  11. 
rules  for,  considered,  id.  12. 
in  action,  of  difierent  persons,  12,  13,  14. 
■writ,  of  several  defendants,  148,  *J. 
demurrer,  rule  for,  G'JG. 

must  have  Serjeant's  Land,  in  C.  P.,  id. 
error,  1173,  &c. 
JOINT  CONTRACTORS, 

Avhen  and  how  discharged,  by  statutes  of  limitations,  27. 
JOINT-TENANTS,  1,  G35,  G. 

actual  entry,  when  necessary  to  be  made  by,  liy». 
ejectment  by,  IIUO. 

demise  in,  how  laid,  1205,  G. 
confession  by,  of  lease  and  entry  only,  490,  1227. 
JOURNALS, 

of  Lords,  or  Commons,  801. 
JOURNEYS  ACCOUNTS,  28. 
JUDGES,  39. 

salaries  of,  id.  {g.) 

sittings  of  in  bank,  out  of  term,  39,  40. 
on  circuits,  authority  for,  41. 
attendance  of,  at  chambers,  in  term  time,  509. 

authorized  to  grant  summonses,  and  make  orders,  on  their  circuits,  510. 
exempted  from  serving  on  juries,  784. 
JUDGE'S  CHAMBERS, 

attendance  at,  in  term  time,  509,  10. 
rules  for  showing  cause  at,  in  vacation,  502. 
JUDGE'S  NOTES,  713,  981,  984. 
JUDGE'S  ORDER, 

absolute  in  first  instance,  510. 

for  drawing  up  rule  in  vacation,  id. 
after  previous  summons,  369,  470,  510,  11. 
on  first  summons,  511. 
three  summonses,  in. 
nisi,  510. 

in  vacation,  511,  1225. 
on  circuits,  510. 

for  admitting  plaintiff  to  sue  in  formd  pauperis,  97.  {'/.) 
holding  to  bail,  in  trover  or  detinue,  172,  18G,  7. 
supersedeas,  in  C.  P.,  3G9,  70. 
time  to  plead,  &c.  4G9,  &c. 

staying  proceedings  on  execution,  in  vacation,  511. 
entering  up  judgment  on  warrant  of  attornej^  against  surviving  de- 
fendant, not  allowed,  551. 
in  policy  causes,  591. 

to  produce  papers,  &c.  how  complied  with,  id. 
for  particulars,  must  be  drawn  up  and  served,  597. 

how  far  a  stay  of  proceedings,  id.      _       _ 
staying  proceedings,  when  not  evidence  of  determination  of  suit,  681. 
changing  venue,  in  vacation,  G09,  10. 
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JUDGE'S  ORDER,  continued. 

for  consolidating  actions,  in  C.  P.,  490,  615. 
rule  to  bring  money  into  court,  621,  2. 
pleading  several  matters,  in  vacation,  658. 
view,  cannot  be  had  without  consent  in  vacation,  in  C.  P.,  797. 
setting  aside  execution,  &c.  511. 

staying  execution,  on  stat.  1  Geo.  IV.  c.  87,  §  3,  pp.  12-44,  5. 
on  amending  declaration,  708. 

cannot  be  made  at  Westminster,  in  a  cause  entered  for  trial  in  London, 

112. 
how  far  a  stay  of  proceedings,  470. 
must  be  drawn  up,  and  served,  id.  471,  511,  598. 
signing  judgment  after,  without  giving  rule  to  plead,  474. 
a  proceeding,  so  as  to  prevent  the  necessity  of  a  term's  notice,  756. 
motion  to  set  aside,  489,  511. 

make  it  a  rule  of  court,  485,  6. 
when  final,  511. 
how  appealed  from,  id. 

enforced,  id. 
evidence  of,  in  action  on  award,  834. 
JUDGE'S  REPORT.     See  tit.  New  Trials. 
JUDGMENT  BOOK, 

not  evidence  of  judgment,  556,  943. 
JUDGMENT  PAPER, 

subpoena  to  produce,  806,  7. 
not  evidence  of  judgment,  943. 
JUDGMENT  RECOVERED, 

when  pleaded,  or  given  in  evidence,  644,  649,  651. 
plea  of,  644,  646,  651. 

not  issuable,  when  false,  471,  563,  4,  5,  6. 
in  fraud  of  judge's  order,  563. 

scire  facias,  on  stat.  8  &  9  W.  III.  c.  11,  §  8,  pp.  1108,  9. 
JUDGMENT  ROLL,  729. 

on  judgment  by  default,  568,  9. 
after  verdict,  932. 

loss  of,  may  be  supplied  by  a  new  entry,  943. 
entering  quietus  on,  for  discharging  sheriff,  144. 
JUDGMENTS, 
what,  930. 
for  king,  1044,  1050. 

in  scire  facias,  1045. 

for  repealing  letters-patent,  1095,  6. 
on  information  for  penalties,  1045. 
proceedings  on,  1044,  5. 
from  what  time  lands  are  bound  by,  1050. 
on  traverse  of  ofiice,  1081. 
against  king,  on  same,  1082. 
arrest  of.     See  tit.  Arrest  of  Judgment. 
clerk  of,  in  0.  P.,  45,  51,  2 ;  901,  932. 
when  and  how  signed,  in  K.  B.,  568,  930. 

C.  P.,  568,  9;  838,  9;  904,  930. 
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JUDGMENTS,  continued. 

wlien  court  are. equally  divided  in  opinion,  930. 
entering,  in  Avliat  cases  necessary,  1*31. 
in  >vliat  manner,  and  by  whom  done,  730. 
who  may  compel  it,  931. 
after  death  of  parties ; 

at  common  law,  932,  3 ;  939. 

nu 710 pro  tunc,  498,  932,  3;  939. 
by  statute : 

between  verdict  and  judgment,  933,  4;  lllG,  17. 
after  interlocutory,  and  before  final  judgment,  934,  1117. 
death  of  one  of  several  parties,  934. 

feme  covert,  pending  action,  763, 934,  lllu. 
plaintiff's  bankruptcy,  934. 

insolvency,  id. 
death  or  removal  of  assignees  of  bankrupt,  id. 

insolvent  debtors,  id. 
936. 
relation  and  effect  of,  at  common  law,  554,  932,  3 ;  935,  &c. 
upon  statute  of  frauds,  938. 
as  to  freehold  lands,  935. 

leasehold  property,  id. 
against  obligor,  and  his  heirs,  &c.  935,  &c. 
in  case  of  bankruptcy,  936. 

against  heir,  on  obligation  of  his  ancestor,  936,  &c. 
restrained,  as  against  purchasers,  938,  941, 
restrained,  as  against  mortgagees,  939,  941. 
docketing  what,  and  by  whom,  when,  and  how  done,  731,  2 ;  939,  &c. 

want  of,  when  relieved  against  in  equity,  940,  41. 
bringing  in  rolls  of,  730,  kc. 

consequence  of  neglect,  941. 
registering,  id. 
amendment  of,  942. 

on  common  recovery,  706,  7. 
in  abatement, 

for  plaintiff; 

on  issue  in  fact,  641. 
law,  id. 
defendant,  642. 

on  plea  of  non-joinder  in  abatement,  27,  636. 
of  cassetur  billa,  vel  breve,  677,  683. 
in  bar, 

for  plaintiff; 
form  of: 
in  assuinjpsit,  kc,  931. 
covenant,  id. 
debt,  id. 
annuity,  id. 
detinue,  id. 
replevin,  id. 
trespass,  id. 
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JUDGMENTS,  continued. 
in  bar,  for  form  of,  continued. 
by  default,  cojitinued. 

confession.     See  tit.  Cognovit  actionem. 
default,  what,  562,  3. 

creditor  of  bankrupt  when  not  entitled  to  execution  on,  570, 

1009,  10. 
non  sum  informatus,  id.  930. 

when  signed,  and  entered,  568,  9. 
entry  of,  in  G.  P.,  id. 
taxing  costs  on,  in  C.  P.,  569. 
nil  dicit,  562,  3. 

for  not  pleading  to  declaration,  465,  477,  562,  3. 
new  assignment,  563. 
issuably,  when  under  terms,  562,  3. 
delivering  plea  in  form,  in  C.  P.,  566. 
giving  01/er,  588. 

setting  forth  the  whole  deed,  on  oyer,  565,  589. 
rejoining,  563,  693. 
joining  in  demurrer,  563,  851. 
returning  paper-book,  563,  725. 
appearing  to  scire  facias,  1126. 
for  want  of  issuable  plea,  when  imder  terms,  472,  3 ;  562, 3. 
plea  not  adapted  to  nature  of  action,  563,  4. 
manifestly  absurd,  564. 

of  set-off,  for  money  due  on  recognizance,  &c.  in 

wi'ong  action,  id. 
plea  of  statute  of  additions,  in  C.  P.,  564. 

tender,  without  paying  money  into  court,  565. 
subtle  and  ensnaring  pleas,  in  C.  P.,  564. 
sham  pleas,  in  K.  B.,  565. 

G.  P.,  674,  5. 
of  judgment  in  court  of  jne  poud7'e,  564. 
requiring  different  modes  of  trial,  565. 
making  it  necessary  to  consult  counsel,  id. 
costs  of,  id. 

aflBdavit  and  motion  for  leave  to  sign  judg- 
ment on,  id.  566. 
for  pleading  before  appearance,  or  taking  declaration  out  of 

office,  566. 

in  bailable  action,  before  bail  perfected,  465, 

6;  566;  but  see  567. 

in  abatement,  after  imparlance,  463,  476,  639, 

677. 
out  of  time,  566,  640. 
without  affidavit,  565,  640. 
aliter,  if  affidavit  sworn  before 
defendant's  attorney,  565. 
by  attorney  of  another  court,  in  G.  P.,  566. 
for  entering  special  plea  in  general  issue  book,  in  K.  B., 

566. 
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JUDGMENTS,  continued. 
for  plaintiff,  continued. 

by  nil  dicit,  continued. 

filing  pleas  that  ought  to  be  Jelivereil,  in  K.  ]],,  5G»J. 

■without  rule  to  pleuJ  several  matters,  in  K.  IJ., 

i.l.  5G7. 
aliter,  in  G.  P.,  5G7. 
two  pleas,  at  different  times,  on  same  day,  in  C.  P., 

56G. 
if  plea,  ^vhcn  necessary,  be  not  signed  by  a  counsel  or  Ser- 
jeant, 5G7,  G40,  G72,  3. 
after  judge's  order,  without  giving  rule  to  plead,  474. 

rule  to  aljidc  by  plea,  G72. 
in  what  eases  it  cannot  be  signed,  471,  2 ;  563,  5GG.  (/j.) 
when  plea,  though  informal,  goes  to  substance  of  ac- 
tion, 563. 
for  pleas  not  manifestly  absurd  on  the  face  of  them, 

564,  5. 
false  pleas,  without  showing  them  to  be  vexatious, 

565. 
insensible  plea  in  abatement,  G41. 
want  of  appearance,  5G7. 
when  plaintift'  takes  plea  cut  of  office,  and  keeps  it. 

5GG.  (n.) 
when  signed,  4G5.  (c.) 
in  King's  Bench,  4G5. 

after  summons  for  time  to  plead,  469,  70,  71. 

rule  to  plead,  474,  5. 
after  demand  of  plea,  477. 
Common  Pleas,  4GG,  508,  9. 
after  rule  to  plead,  475. 
demand  of  plea,  477. 
Exchequer,  455. 
on  demurrer,  740. 
summons  unattended  must  be  first  discharged,  in  C.  P.,  471. 
alitcr,  in  K.  B.,  id. 
after  delivering  bill  of  particulars,  468,  9. 

giving  security  for  costs,  469. 
how  signed,  between  essoin  and  first  day  in  full  term,  241. 
entry  of,  in  K.  B.,  569. 

C.  P.,  568,  9. 
taxing  costs  on,  in  C.  P.,  id. 
in  what  cases  irregular,  512,  13 ;  567. 

when  defendant  is  not  served  with  process,  513. 
no  declaration  delivered,  or  filed,  (Jcc.  id. 
signed  before  api)oarancc,  id. 

without  rule  to  plead,  id. 

demand  of  plea,  iil. 
before  time  for  pleading  is  expired,  id. 
after  plea  pU-aded,  id. 
when  it  cannot  be  set  aside,  for  want  of  appearance,  567. 
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JUDGMENTS,  continued. 
for  plaintiff,  continued. 

by  nil  dieit,  continued. 

form  of,  on  reference  to  master  or  prothonotary,  in  action 

on  bill,  &c.  570.  (i.) 
waiving,  567. 
setting  aside ; 

when  signed  contrary  to  good  faith,  567. 
for  irregularity,  id. 

motion  for,  when  and  how  made,  488,  503. 
not  generally  allowed,  the  last  day  of  term, 

in  C.  P.,  499,  567. 
upon  affidavit  of  merits,  567. 

in  what  cases  not  allowed,  568. 
in  Exchequer,  on  last  day  of  term,  499. 
motion  in  arrest  of  judgment  after,  927. 
interlocutory : 

when  action  sounds  in  damages,  568. 
on  demurrer,  id. 
nul  tiel  record,  id. 
how  signed,  and  entered,  id.  569. 

Qu.  \i  scire  facias  necessary  thereon,  after  year  and  day,  1103. 
final,  568. 

when  and  how  signed,  id. 
by  default,  id. 

on  return  of  inquiry,  in  K.  B.,  581,  2. 
C.  P.,  id. 
;postea,  in  K.  B.,  903,  930. 

C.  P.,  903,4;  930. 

no  rule  for  judgment  necessary,  581. 
for  damages,  with  plaintiff's  assent,  without  inquisition,  583. 
rule  for  judgment  on,  unnecessary,  568. 
admission  of  cause  of  action,  580,  81. 
within  statutes  of  jeofails,  927. 
on  8  &  9  W.  III.  c.  11,  §  8,  pp.  583,  4,  5. 

intent  and  construction  of  that  act,  584,  5. 
to  what  cases  it  does  not  extend,  id. 
proceedings  thereon,  585. 
in  actions  against  hundredors,  on  stat.  7  &  8  Geo.  VI.  c.  31,  p.  123. 
by  assignees  of  insolvent  debtors,  395,  991. 
against  insolvent  debtors,  683,  1112. 
on  warrant  of  attorney,  484,  5,  6,  7 ;  bbQ. 
when  signed,  569. 
how  signed,  555. 

effect  of,  by  stat.  6  Geo.  IV.  c.  16,  §  108,  pp.  1099,  1100. 
on  demurrer ; 

in  abatement,  740. 
bar,  id.  741. 
rule  for,  486,  740. 
interlocutory,  568,  740. 

must  be  signed  in  K.  B.,  as  well  as  C.  P.,  740. 
motion  in  arrest  of  judgment  not  allowed  after,  id.  918. 
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JUDGMENTS,  continued. 
for  plaintiff,  final,  continued. 

on  demurrer,  in  bar,  continued. 
final,  740,  41. 
how  signed  in  K.  B.,  740. 

C.  P.,  id.  741. 
after  award  in  plaintiff's  favour,  838. 
non  obstante  veredicto,  GGO,  904. 

in  •what  cases  given,  020,  21. 
in  what  not,  575,  1)20,  21. 
how  entered,  920. 
motion  for,  when  made,  928. 
how  it  differs  from  repleader,  922. 
on  extents,  1081. 
against  bankrupts,  1110. 

insolvent  debtors,  1112. 
for  defendant; 

on  demurrer,  740,  41. 
form  of,  in  replevin,  931. 

other  actions,  id. 
of  non  'pros.     See  tit.  Non  Pros. 
discontinuance,  677,  678,  &c.  930. 
nolle  prosequi,  677,  681,  &c.  930. 
cassetur  hilla  vcl  breve,  077,  683,  930. 
stet  processus,  682,  3;  767,  8;  829,  930. 
retraxit,  930. 
nonsuit,  id. 

not  within  stat.  17  Car.  II.  c.  8,  p.  933. 
motion  to  set  aside,  487. 
as  in  case  of  nonsuit,  930,  1236. 

origin  and  foundation  of,  762. 
in  what  cases  given,  and  in  what  not,  id.  763. 
after  bringing  money  into  court,  624,  627. 
withdraAving  record,  763. 

cause  carried  down  to  trial,  and  made  a  remanet, 

&c.  id. 
for  one  of  several  defendants,  762. 
insolvent  debtors  not  entitled  to,  371,  2;  766. 
at  what  time  it  may  be  moved  for,  763,  &c. 
in  King's  Bench,  763,  4,  5. 
in  town  cause,  764,  5. 
country  cause,  id. 
issuable  term,  id. 
in  Common  Pleas,  id. 
Exchequer,  760,  765. 
motion  for,  488. 

after  moving  for  costs,  for  not  proceeding  to  trial : 
inlv.  B.,  759,  GO;  769. 
C.  P.,  id.  770. 
Exchequer,  7G0. 
pending,  and  after  demurrer,  763. 
may  be  made,  same  term  issue  is  entered,  765. 
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JUDGMENTS,  continued. 
for  defendant,  continued. 

as  in  case  of  nonsuit,  motion  for,  continued. 
notice  of,  491,  765,  6. 
roll  must  be  in  court,  when  made,  766. 
rule  for,  id. 

affidavit  in  support  of,  764,  5,  6. 
making  absolute,  766. 

proceedings  thereon,  768,  9. 
showing  cause  against,  766. 

obtaining  office  copy  of  rule  and  affidavit  on,  id. 
grounds  of,  id.  767,  768,  811. 
plaintiff's  illness,  766,  768. 
insolvency  of  defendant,  766,  767. 

plaintiff,  767. 
absence  of  material  witness,  766,  768. 
want  of  documentary  evidence,  766. 
some  cause  must  be  assigned,  for  not  proceeding  to 

trial,  id.  768. 
slight  cause  sufficient,  on  first  application,  id. 
affidavit  in  support  of,  766,  7 ;  768. 
discharging,  766. 

for  irregularity,  763. 

without  peremptory  undertaking,  766,  7,  8. 
on  peremptory  undertaking,  766. 
when  required,  767,  8. 
when  not,  in  C.  P.,  768. 
proceedings  thereon,  id.  769. 
excuses  for  not  proceeding  to  trial,  769. 
enlarging  time  after,  769. 
on  entering  stet  processus,  &c.  767,  8. 
terms  of,  in  Exchequer,  768. 
costs  on,  by  stat.  14  Geo.  II.  c.  17,  pp.  762,  769. 
when  not  allowed,  769,  979. 
for  not  proceeding  to  trial,  allowed  in  C.  P.,  and  Ex- 
chequer, on  discharging  rule  for,  759,  60 ;  769. 
aliter,  in  K.  B.,  759,  769. 
of  application  for,  769,  70. 
on  nul  tiel  record; 

quod  perfecit  recordum,  14:4:. 

defecit  de  recordo,  id. 
in  abatement,  746. 
interlocutory,  or  final,  id. 
evidence  of,  943,  4. 
on  demurrer  to,  or  counter-plea  of  oi/er,  588. 
evidence,  866. 
special  verdict,  motion  and  rule  for,  486,  898. 
bill  of  exceptions,  864,  5. 
of  forejudger,  323. 

repleader,  921,  2. 
in  ejectment.     See  tit.  Ejectment. 

motion  for,  against  casual  ejector,  489,  1218,  19,  20. 
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JUDGMENTS,  continued. 
in  ejectment,  continued. 

on  Stat.  1  Geo.  IV.  c.  87,  H,  TP-  1209,  1221,  2. 
after  nonsuit,  for  not  confessinn;  lease,  &c. 
when  signed  in  K.  ]J.,  1240,  1244. 
C.  P.  id. 
in  actions  against  executors  and  administrators.    See  tit.  Executors  and 
bankrupts,  1110.  AdministratorB. 

insolvent  debtors,  and  fugitives,  G82,  8;  1112. 
heirs  and  devisees.     See  tit.  lleir,  and  JUcvisee. 
on  extents; 

for  the  crown,  1081. 

proceedings  on,  id. 
for  the  party : 

of  amoveas  manus,  144,  1076,  1081. 
proceedings  on,  1081. 
in  scire  facias.     See  tit.  Scire  Facias. 

error.     See  tit.  Error. 
by  judges  in  vacation,  how  entered  up,  40. 
debt  on,  when  barred  by  certificate  of  bankrupt,  210. 
outstanding,  plea  of,  G44. 

replication  to,  685. 
actions  on.     See  tit.  Debt  on  Judgment. 

costs  in,  969. 
avowry  or  cognizance  on,  645. 
setting  off  costs  on,  991,  2. 

may  be  set  oif,  though  error  be  pending  thereon,  664. 
satisfaction  of,  when  presumed  from  lapse  of  time,  18. 
evidence  of,  556,  800,  902,  943,  4 ;  556,  (?>.)  943.  {m.) 
erroneous  and  irregular,  in  what  cases  a  justification,  1032,  3. 
reversed,  as  to  costs,  &c.  1179. 
JURAT,  of  Affidavits,  179,  80,  81 ;  491,  2;  494,  5,  and  see  tit.  Affidavits. 

ante  pp.  1275,  1277. 
rectifying  mistakes  in,  26*4,  272,  3;  495. 
JURATA,  775,  917,  18. 
JURISDICTION, 

of  King's  Bench,  in  personal  actions,  37. 
in  trespass,  id. 
by  original  writ,  id. 

attachment  of  privilege,  id. 
bill,  id. 
over  attorneys,  and  their  clerks,  68. 

to  order  inspection,  or  particulars  from  defendant,  witliout  his  con- 
sent, 487,  589,  90;  592,  3;  598. 
review  judgment  of  Quarter  Sessions,  898,  9. 
of  Common  Pleas,  in  personal  actions,  37. 
by  original  writ,  id.  38. 

capias  quare  clausumf regit,  38. 
attachment  of  privilege,  id. 
bill,  id. 
on  removal  from  inferior  courts,  id. 
in  real  and  mixed  actions,  id. 
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JURISDICTION,  coyitinued. 

of  Common  Pleas,  in  personal  actions,  continued. 

on  writs  of  habeas  corpus,  and  prohibition,  38. 
of  Exchequer  of  Pleas,  id. 

ecclesiastical  courts,  does  not  extend  to  trusts,  373.  [c.) 
pleas  to.     See  tit.  Pleas  and  Pleading. 
different  kinds  of,  and  when  claimed  or  pleaded,  630,  31. 
of  court  of  requests  for  London,  &c.  954,  &c. 
JURY, 

of  officers,  clerks,  and  attorneys, '88. 

matters  inquirable  by,  id. 
trials  by.     See  tit.  Trial. 
process : 

venire  facias,  what,  777,  8. 

history  of  clause  of  nisi  prius,  778. 

when  issued,  779. 

after  distringas,  or  habeas  corpora,  id. 

by  Stat.  6  Geo.  IV.  c.  50,  §  16,  p.  780. 
on  new  trial,  917,  18. 
in  ejectment,  1236. 
in  King's  Bench : 

distringas,  what,  779. 
alias  a,nd  pluries,  id. 
when  necessary  to  be  re-sealed,  781,  2. 
on  new  trial,  917,  18. 
in  Common  Pleas ; 

habeas  corp>ora  juratormn,  778,  9. 
by  whom  signed,  781. 
cdias  and  pluries,  779. 
when  necessary  to  be  re-sealed,  781,  2. 
on  new  trial,  918. 
to  whom  directed : 
sheriff,  723,  780. 
coroner,  id.  852. 
elisors,  723,  780.^ 

when  impartial  trial  cannot  be  had,  723,  4. 
in  Wales,  724,  5. 

Berwick  upon  Tweed,  id. 
county  palatine,  723,  780,  81. 
mittimus  to,  id. 
formof,  777,  8;  781. 

tayn  ad  triandum,  qudm  ad  inquirendum,  781,  894,  5 
h  J  proviso,  781. 
teste  and  return  of,  id. 
suing  out,  signing,  and  sealing,  id. 

for  special  jury,  in  K.  B.,  793. 
need  not  be  signed,  in  K.  B.,  781. 
by  whom  signed,  in  C.  P.,  id. 
on  trial  at  bar,  750,  51. 

new  trial,  917,  18. 
in  what  cases  aided,  by  statute  of  jeofails,  926. 
not  amendable,  id.  927. 
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JURY,  continued. 

qualifications  of;  782,  858. 
in  Enyland,  782. 
Wales^  id. 

counties  palatine,  id. 
liberties,  &c.  783. 
London^  id. 
on  inquests,  582,  {d.)  783,  4. 
disqualifications ; 
of  aliens,  783. 

persons  attainted  of  treason  or  felony,  &c.  id. 

under  outlawry,  or  excommunication,  id. 
de  medietate  Unguce,  id. 
on  extent,  1050. 

exemptions  from  serving  on,  784,  5. 
common,  785. 

mode  of  returning,  and  impanelling; 
in  general,  id.  780. 

counties  palatine,  786. 
Great  Sessions  in  Wales,  id. 
two  sets  of  jurors  may  be  summoned  at  assizes,  787. 
'    copy  of  panel  to  be  kept  in  sheriff's  oflfice,  786,  7. 
fee  for  making  returns  and  panels,  786. 
time  and  mode  of  summoning,  793,  4. 
good,  484,  486,  576,  787. 
special,  785. 

origin  and  history  of: 

on  trials  at  bar,  750,  787,  8. 
in  other  cases,  788. 
by  Stat.  3  Geo.  II.  c.  25,  §  25,  id. 

ancient  method  of  striking,  id.  789. 
in  criminal  cases,  789. 
by  Stat.  6  Geo.  IV.  c.  50,  §  30,  &c.  id.  790,  91. 

qualifications  of,  in  Enqlish  and  Welch  counties,  and  in  Lon- 
don, 790. 
method  of  striking,  id.  791,  792,  3. 

in  county  of  city  or  to-svn  corporate,  except  in  London,  791,2. 
fees  on  striking,  791. 

to  special  jurors,  792. 
may  be  struck,  by  consent,  according  to  ancient  mode,  791. 
time  and  mode  of  summoning,  793,  4. 
none  to  be  summoned,  but  those  named  in  warrant,  794. 
extra  expenses  of  summoning,  793. 

no  money  to  be  taken,  to  excuse  persons  from  serving  on,  794. 
may  try,  by  consent,  any  number  of  causes,  856. 
discharging,  id. 
costs  of,  792. 

certificate  for,  id. 
rule  for; 

in  King's  Bench,  485,  6. 

by  whom,  when,  and  how  drawn  up,  486,  792. 
service  of,  793,  817. 
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JURY,  continued. 
special,  cotitinued. 

rule  for,  continued. 

in  Common  Pleas,  485. 

by  whom  drawn  up,  792. 
Exchequer,  id.  (Jc.) 
discharging,  794,  5. 
appointment  on,  792,  3. 
in  term  time,  794. 
facility  in  obtaining,  how  restrained ; 

in  K.  B.,  id.  795. 
0.  P.,  795. 
notice  to,  on  trials  at  bar,  750,  51. 
once  appointed,  cannot  be  changed,  779. 
exception  to  this  rule,  id. 
views  by.     See  tit.  Views. 
challenges  of,  851,  &c. 
to  the  array,  851,  2. 

for  unindijQferency  in  sheriff,  or  his  officer,  852. 

master  of  crown  office,  not  allowed, 

id. 
objections  to  master's  conduct,  in  striking  jury,  over- 
ruled, id. 
polls,  id.  853,  4. 
'propter  honoris  respeetum,  852. 
defectum,  id.  853. 

want  of  qualification  of  estate,  853. 
propter  affectum,  853. 
principal,  id. 
to  favour,  id. 
triers,  id. 
delictum,  id. 
voire  dire,  id. 
by  king,  can  only  be  for  cause,  854. 
cannot  be  taken  until  full  jury  have  appeared,  id. 
demurring  to,  counter-pleading,  or  denying  matter  of,  id. 
disallowing,  not  a  ground  for  new  trial,  but  for  venire  de  novo,  id. 

906. 
balloting  and  swearing,  854,  5. 

after  view,  856. 
fining,  for  non-attendance,  582,  {d.)  855,  6. 
talesmen,  857. 

at  common  law,  id. 
by  statute,  id.  858. 
how  selected,  858,  926. 
allowance  to,  858. 
withdrawing  juror,  861,  2. 
costs  on,  627,  862. 

no  bar  to  future  action  for  same  cause,  862. 
withdrawing  from  the  bar,  867. 

what  they  may  take  with  them,  id. 
discharging  from  giving  verdict,  on  bad  indictment,  819. 
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JURY,  continued. 

discharging  from  giving  verdict,  in  action  for  wager,  on  event  of  dog 

fight,  819.  {c.) 
replevin,  8G9. 

asHumpHit  on  immaterial  issues,  id. 
misbehaviour  of,  ground  for  new  trial,  908,  9 ;  926. 

affidavits  of,  when  not  allowed,  908,  9. 
dispersion  of,  when  verdict  not  vitiated  by,  908. 
objections  to,  or  mode  of  returning  them,  582. 
JURY  ACT, 

costs  in  actions  for  things  done  in  pursuance  of,  988. 
JUSTICES, 
of  assize,  807. 
in  eyre,  id. 
of  the  peace, 

actions  against,  28,  &c.  892,  3. 
limitation  of,  19,  20. 
notices  of,  28,  9 ;  30. 
venue  in,  430,  31. 

pleading  tender  of  amends  in,  646.  {a.) 
bringing  money  into  court  in,  621,  622.  [b.) 
pleas  in,  653. 
damages  in,  892,  3. 
costs  in,  id.  969,  988. 
may  plead  general  issue,  653. 

bring  money  into  court,  621. 
information  against,  when  moved  for,  498. 
evidence  of  examinations  before,  593. 
warrant  of,  id. 
JUSTICIES,  78. 

attachment  on,  in  county  palatine,  not  within  stat.  7  &  8  Geo.  IV.  c.  71, 

§  5,  p.  115. 
JUSTIFICATION, 

in  case,  for  libel  or  words,  645. 
replevin.     See  tit.  Replevin, 
trespass.     See  tit.  Pleas  and  Pleading. 
matter  of,  must  be  pleaded  in  trespass,  652. 

K. 

KING, 

Avarrant  of,  for  sitting  of  judges  in  bank,  out  of  term,  89,  40! 
and  queen  regent,  privileged  from  arrest,  190. 
servants  in  ordinary  to,  when  so  privileged,  id.  191. 
not  allowed  to  be  bail,  247. 
household  servants  of,  exempted  from  serving  on  juries,  784. 
writ  of  protection  by,  190,  91. 
palaces  of,  how  far  privileged,  219. 
fines  to,  on  original  writs,  105. 

deposit  to  answer,  227,  &c. 
indictments,  or  informations : 

roll  of,  in  K.  B.,  728. 

by  Stat.  28  Geo.  III.  c.  37,  §  24,  p.  892. 
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KING,  continued. 

fines  to,  on  indictments,  or  informations,  continued. 

for  contempt  by  defendant,  in  addressing  jury  on,  860. 
levari  facias  for,  1042,  1045. 
application  of,  1043. 
suing  out  process  on  recognizance,  in  nature  of  statute  staple, 

1088. 
forfeitures  to ; 

of  goods,  or  issues,  on  mesne  process,  110,  11. 
on  outlawry,  131. 

of  issues,  137,  8. 

levari  facias  for,  137,  8. 
lease  or  grant  of,  138. 
penalties  to ; 

relating  to  customs  and  excise,  lotteries,  and  stamp  duties,  how  re- 
covered, 519. 
compounding,  in  penal  action.    See  tit.  Compounding  penal  Action. 
how  levied,  558,  1051. 
applied,  1043. 
taxes  to ; 

must  be  paid  to  collector,  under  execution,  &c.  1013, 14 ;  1016, 17. 
levari  facias  for  arrears  of,  1042,  3. 
costs  in  actions  relating  to,  988,  9. 
seisin  of,  how  stated  in  pleading,  442.  (6.) 
debts  to ; 

of  record,  1044,  1050. 
judgments,  id. 
recognizances,  1044,  1050. 
inquisitions  on  commissions,  id. 
not  of  record,  id. 

bonds,  1044,  1051. 
simple  contracts,  1044,  1050,  51,  2. 
from  what  time  they  bind  the  lands : 

generally,  1044,  5;  1050,  51;  1059. 
on  judgments,  1050,  51. 
recognizances,  id. 
bonds,  1051. 

simple  contracts,  1050,  51,  2. 
remedy  for  recovery  of; 

by  action  of  debt,  1046. 

commission,  and  inquisition  thereon,  id.  1047,  1063,  4. 
levari  facias,  1042,  3. 
extent.     See  tit.  Extent, 
scire  facias,  1045,  6;  1068,  1091. 
priority  of  execution  for ; 

as  to  lands,  1051,  2. 
goods,  1052,  &c. 

on  fieri  facias,  1054,  5. 
debts,  1056. 
debtors  to; 

privilege  of,  at  common  law,  190,  91. 

by  Stat.  25  Edw.  III.  stat.  5,  c.  19,  id. 
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KING,  continued. 
debtors  to,  continued. 

removal  of,  by  habeas  corpus,  287,  8 ;  1049. 
relief  of,  on  stat.  7  Geo.  IV.  c.  57,  §  75,  pp.  lOGG,  7. 
assignment  of  bail  bond  to,  298. 

debts  to,  1067. 
not  bound  by  stat.  29  Car.  II.  c.  3,  §  IG,  pp.  1001,  1053. 
8  &  9  W.  III.  c.  11,  §  3,  pp.  1095,  G. 
8,  p.  585. 

4  Ann.  e.  IG,  §  4,  5;  pp.  655,  1078. 
8  Ann.  c.  14,  §1,  8;  pp.  1014,  1054. 

5  Geo.  II.  c.  30,  pp.  201,  1054. 
proceedings  for ; 

by  indictment.     Sec  tit.  Indictments. 

information.     Sec  tits.  Exchequer,  and  Informations. 

in  natiu'C  of  quo  tvarranto.     See  tit.  Quo  tcarranto. 
mandamus.     See  tit.  Mandamus. 
prohibition.     See  tit.  Prohibition. 
proceedings  by; 

to  repeal  letters  patent,  1090,  1094,  5,  6. 
pleading  double  in,  655,  1078. 
proceedihgs  against ; 

by  petition  of  right,  1072,  1075,  6. 
monstrans  do  droit,  id. 
traverse  of  office,  id.  1076. 

proceedings  on.     See  tit.  Extent. 
may  traverse  title,  or  maintain  inquisition,  on  extent,  1079. 
all  the  facts  pleaded,  id. 
and  also  confess  and  avoid,  id. 
maintain  all,  or  one  of  his  titles,  when  traversed,  id. 
Avaive  replication,  or  demurrer,  id. 

issue,  1080. 
demand  trial  at  bar,  748,  753,  1080. 

though  out  of  common  course,  749. 
try  his  cause  in  what  county  he  pleases,  753,  1080. 
need  not  assign  breaches,  on  stat.  8  &  9  W.  III.  c.  11,  §  8,  p.  585. 
cannot  be  ruled  to  reply,  1078. 

compelled  to  proceed  to  trial,  1080. 
notice  of  trial  cannot  be  given  to,  id. 
not  subject  to  trial  by  2)'>'oviso,  id. 
can  only  challenge  jury,  for  cause,  854. 
cannot  be  nonsuited,  868. 

compelled  to  join  in  demurrer  to  evidence,  1080. 
does  not  in  general  pay,  or  receive  costs,  1081,  2. 
writ  of  error  against,  lies  not  in  Exchequer  Chamber,  1139. 
fiat  of  attorney  general  for,  1141. 
KING'S  BENCH; 
jurisdiction  of,  in  personal  actions,  37. 
prosecution  in,  for  offences  committed  abroad,  813,  14.  [g.) 
error  in,  on  judgment  of  same  court,  1136,  7. 
to,  from  other  courts,  1137. 
from,  to  Exchequer  Chamber,  1138,  9. 
M 
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KING'S  BENCH,  continued. 

error  from,  to  House  of  Lords,  1139. 
KING'S  BENCH  PRISON; 

rules  of.     See  tit.  Rules. 

and  orders,  for  government  of,  52,  {d.)  372. 

turnkey  of,  not  allowed  to  be  bail,  247. 

prisoners  supersedeable  for  six  months,  to  be  discharged  from,  360. 
KING'S  COUNSEL,  42. 
KINGSTON  upon  HULL ; 

court  of  requests  for,  957. 
KNIGHTS; 

attendance  of,  necessary  on  trial  of  writ  of  right,  748. 

L. 
LABEL, 

on  process  in  Exchequer,  156. 
LACERAVIT,  965. 
LANCASTER  ;  See  tit.  County  Palatine. 

court  of  requests  for  part  of  Duchy  of,  957. 
LANDLORD ; 
justification  by,  under  right  of  entry,  646. 
ejectment  by,  against  tenant,  1190. 

on  Stat.  4  Geo.  IL  c.  28,  §  2,  pp.  1197,  8;  1217,  18,  19. 

1  Geo.  IV.  c.  87,  §  1,  pp.  489,  1207,  1209,  1221,  2,  3. 

2,  pp.  1238,  9. 

3,  pp.  1244,5;  1253. 

4,  p.  1222. 

5,  p.  399. 

6,  p.  988. 

7,  p.  1222. 
appearance  in,  1223. 

appearance  of,  in  ejectment^  before  and  on  stat.  11  Geo.  II.  c.  19,  p. 

1227,  &c. 
claim  of,  for  rent,  under  execution,  1013,  &c. 

how  enforced,  1015,  16. 
remedy  of,  by  distress,  in  case  of  bankruptcy,  1015. 
LANDS, 

liable  to  king's  execution,  at  common  law,  1044,  1050,  1067. 
what  may  or  may  not  be  taken,  on  extent,  1050,  51. 
from  what  time  bound,  id. 
priority  of  execution  on,  1051,  2. 
sale  of,  on  stat.  25  Geo.  IIL  c.  35,  pp.  1045,  1068,  9. 
ejectment  for,  and  how  described,  1190,  91. 
LAND  TAX; 

payment  of,  when  pleadable  in  bar,  in  replevin,  and  when  not,  664. 
LANGUIDUS ; 

return  of,  on  mesne  process,  308. 

to  capias  ad  satisfaciendum,  1028. 
LARCENY.     See  tits.  Qosts,  Limitation  of  Actions,  Notice  of  Action, 

Venue,  Tender,  Bringing  money  into  court, 
Pleas  and  Pleading. 
LAST  DAY  of  Term.     See  tit.  Motions  and  Rules. 


\ 
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LATITAT;  See  tit.  Process. 

what,  145,  147, 

may  be  issued  in  first  instance,  id. 

might  formerly  have  been  sued  out,  before  cause  of  action,  145,  353. 

cannot  now  be  issued,  for  a  debt  not  due,  146. 

need  not  be  sued  out  against  casual  ejector,  in  ejectment^  1224. 

lies  not  against  peers,  &c.  145. 

how  far  considered  as  commencement  of  suit,  27,  146,  353. 

considered  as  continuance  of  bill  of  Middlesex,  27,  147. 

by  whom  issued,  and  signed,  149. 

issuing,  on  office  copy  of  affidavit  for  bill  of  Middlesex,  179. 

several  writs  of,  into  diflferent  counties,  147. 

must  be  sealed,  149. 

common,  or  special,  id.  150. 

direction  of,  151. 

cannot  be  directed  to  sheriff  of  Middlesex,  147,  151,  168. 

teste  and  return  of,  152,  3. 

may  be  served  at  any  hour,  however  late,  at  night,  168,  499. 

must  be  served  in  county,  to  sheriff  of  which  it  is  directed,  168. 
LEASE ; 

action  against  assignee  of,  6. 

of  king's  right  to  levy  profits,  on  outlawry,  138. 

or  demise,  how  stated  in  pleading,  442.  (6.) 
entry  under,  id. 

of  tithes,  &c.  how  stated,  id. 

in  ejectment.     See  tit.  Ejectment. 

enrolment  of,  when  not  evidence,  801. 

at  rack  rent,  &c.  not  within  register  acts,  941. 

in  what  case  seizable  under  execution,  1002,  1004,  1011. 

how  assigned  by  sheriff,  1004. 

expelling  lessee,  id. 

sale  of,  under  execution,  id. 

may  be  extended  or  sold,  on  elegit,  1034,  5. 

extent,  1052. 
LEASE  and  RELEASE, 

how  stated  in  pleading,  442.  (5.) 
LEGAL  ESTATE, 

necessary  to  maintain  ejectment,  1193,  4. 
LEGAL  PROCESS, 

justification  under.     See  tit.  Pleas  and  Pleading. 
LETTERS  PATENT.     See  tit.  Patent. 

matter  of  record,  800. 
LEVARI  FACIAS, 

what,  1042. 

for  king,  id. 

for  levying  fine,  or  debt  due  to  him,  id. 
penalties,  id.  1043. 
arrears  of  taxes,  1042. 

issues  of  lands,  retm'ncd  on  special  capias  utlagatum, 

137,  8;  1042,  3. 
extent,  1042,  3 ;  1068,  9. 
sheriff  not  entitled  to  poundage  on.  1040,  1057. 
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LEVARI  FACIAS,  continued. 
for  king,  continued. 

slieriif  how  to  dispose  of  property  taken  under  it,  1043. 
for  subject,  id. 

de  terris  et  eatcdlis,  993. 

on  recognizances,  1043,  1086. 

against  bail,  1043,  1132,  3. 
against  clerk,  on  statute  merchant,  id. 
de  bonis  ecclesiasticis,  1023,  4 ;  1043. 
et  cataUis,  1043. 

in  county  court,  id. 
LIABILITY  ASSUMPSIT,  2. 
LIBELS, 
actions  for; 

variances  between  declaration  and  evidence  in,  434,  5.  (/.) 
inducement  to  declaration  in,  442.  (a.) 
staying  proceedings  in,  528. 
changing  venue  in,  605. 
justifications  in,  645. 
evidence  in,  on  general  issue,  652. 
putting  off  trial  in,  770. 
verdict  and  judgment  in,  574,  5 ;  920,  21. 
costs  in,  962. 

abate  by  death  of  plaintiff,  after  interlocutory,  and  before  final  judg- 
ment, 1117. 
LIBERATE, 
writ  of; 
what,  1087. 
proceedings  on,  id. 
on  re-extent,  1088. 
poundage  on,  id.  1089. 
LIBERTY,  or  FRANCHISE, 
bailiff  of,  216. 
arrest  in,  217. 
on  extent,  1049. 
LIBERUM  TENEMENTUM, 
plea  of,  in  defendant,  645. 
third  person,  id. 
when  not  necessary  to  new  assign  on,  690. 
need  not  be  signed,  in  K.  B.,  671. 
must  be  delivered,  id.  672. 
may  be  given  in  evidence,  on  general  issue,  652. 

pleaded  with  not  guilty,  656. 
how  pleaded,  690,  91. 
new  assignment  and  evidence  on,  id. 
issue  on,  by  whom  made  up,  717. 
LICENSE, 
plea  of,  646. 

must  be  pleaded,  in  trespass,  652. 
costs  on  plea  of,  966. 
LIEN, 

of  attorneys  and  solicitors,  for  balance  of  their  bills,  87,  337,  8,  9,  40 ; 

991,  2. 
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LIEN,  continued. 

of  attorneys  and  solicitors,  &c.,  continued. 
on  deeds,  &c.  see  tit.  Attorneys. 
when  subject  to  cciuitablc  claims  of  parties,  339,  992. 
of  factor,  on  extent,  1053. 
LIFE  GUARDSMAN, 

place  of,  saleable  under  Lord'  act,  381. 
LIMITATION  OF  ACTIONS, 
penal,  14,  15. 
in  general,  id. 

on  bill,  payable  after  sight,  17. 
on  demand,  id. 
Lords'  act,  16. 
in  action  by  or  against  executors  or  administrators,  17, 18,  22,  24,  5,  G. 
against  baron  and  feme,  &c.  23. 
on  joint  and  several  note,  or  bill,  id. 
debt  on  bond,  18,  &c. 

judgment,  18,  19. 
actions  for  breach  of  contract ; 

attended  with  special  damage,  17. 
■when  once  barred,  27. 
wrongs,  10,  &c. 
against  justices,  and  constables,  &c.  19,  20. 
officers  of  customs,  or  excise,  20. 

army,  navy,  or  marines,  id. 
West  India,  or  London  Dock  Company,  20. 
against  hundredors,  on  stat.  7  &  8  Geo.  IV.  c.  ol,  p.  21. 
on  highway,  turnpike,  and  building  acts,  id. 
bankrupt  act,  id. 
acts  relating  to  taxes,  id. 

larceny,  &c.,  id. 
of  trover,  id. 

case,  against  attorney,  for  misconduct,  id. 
ejectment,  1194,  5,  6. 
quo  warranto,  656,  952. 
after  reversal  of  judgment,  by  error,  15. 
outlawry,  id. 
arrest  of  judgment,  id. 
exceptions  in  favour  of  infants,  &c.  id. 

persons  beyond  sea,  id. 
actions,  and  cases,  not  within  statute,  15,  &c. 
statute  of; 

plea  of,  644,  646. 
how  pleaded,  17. 

in  case,  founded  on  tort,  20,  21. 
replication  to,  22. 

considered  as  a  plea  to  the  merits,  568. 
must  be  signed,  in  C.  P.,  672. 
to  information  in  nature  of  quo  warranto,  656. 
in  error,  1174. 

presumption  of  payment,  when  not  pleaded  or  replied,  18. 
when  it  begins  to  run,  16,  17. 
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LIMITATION  OF  ATIONS,  continued. 
statute  of,  continued, 
ao  etiam  writ,  151. 

■when  pleaded,  or  given  in  evidence,  647,  8,  9 ;  651. 
not  formerly  allowed,  after  general  issue  withdrawn,  in  C.  P.,  671. 
what  in  general  sufficient  to  take  case  out  of,  in  assumpsit,  22. 
acknowledgment  of  debt,  &c.  id.  23,  &c.  27,  22.  (/i.) 
in  action  on  note,  or  bill,  23,  4. 
in  other  cases,  24. 
what  not  sufficient,  22,  24,  5. 

qualified  admission,  &c.  25,  6. 
effect  of  paying  money  into  court,  &c.  26,  626. 
conditional  promise,  22,  26,  7. 
acknowledgment  of  breach  of  contract,  27. 
subsequent  admission,  in  trespass,  22. 
written  memorandum,  when  necessary  to  take  case  out  of,  27. 
may  be  avoided  by  latitat,  or  capias,  in  C.  P.,  27,  146,  153. 
attachment  of  privilege,  how  replied  to,  in  K.  B.,  162,  319. 

C.  P.,  320. 
debt  of  petitioning  creditor,  when  not  barred  by,  27.  (^.) 
barred  by,  cannot  be  set  off,  664. 
LINCOLN; 

court  of  requests  for,  957. 
LIQUIDATED  DAMAGES.     See  tit.  Stipulated  Damages. 
LIVERPOOL ; 

court  of  requests  for,  957. 
LONDON; 

attorneys  of  mayor's  court,  &c.  excepted  out  of  stat.  22  Geo.  II.  c.  46,  p.  62. 

customs  and  bye-laws  in,  when  and  how  tried,  411. 

trial  at  bar  in,  749. 

qualification  of  jurors  in.     See  tit.  Juri/. 

striking  special  jury  in.     tSame  title. 

court  of  requests  for,  954,  &c. 

costs  on,  id.  961.  (n.) 
distinctions  on,  955,  6. 
error  from  courts  of,  1137,  8. 
LONDON  DOCK  COMPANY; 
actions  by  or  against,  8. 
limitation  of  actions  against,  20. 
notice  of  action  to,  31,  2. 
LONDON  GAZETTE, 

for  what  purpose  evidence,  801. 
LORD  of  MANOR; 

justification  by,  to  take  wreck,  646. 
LORDS.     See  tit.  House  of  Lords,  and  Peers. 
LORDS'  ACT,  229,  30 ;  375,  &c. 
construction  of,  375,  6,  7. 
to  what  prisoners  it  extends,  375,  6. 

it  does  not  extend,  376. 
insolvent  debtors  when  and  how  discharged  under.     See  tit.  Prisoners. 
proceedings  under,  376,  &c. 
bringing  prisoners  into  court  on,  378.  * 
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LORDS'  ACT,  continued. 

note  for  allowance  on;  380,  81,  2. 
by  several  plaintiffs,  881. 

judge's  order  under,  final,  382,  511. 

compulsive  clauses  in,  382,  «S:c. ;  and  sec  tit.  Prisoners. 
construction  of,  385,  G. 
LOTTERY  ACT; 

process  on,  150. 

afifidavit  to  bold  to  ball  on,  187. 

actions,  &c.  for  penalties  on,  by  whom  brought,  519. 
LUNACY;     See  tit.  Insanitij. 

disobeying  order  in,  fur  payment  of  money,  an  act  of  bankruptcy,  117. 
LUNATICS ; 

appearance  of,  93.  (5.) 

relief  of,  on  insolvent  debtors'  act,  394. 

afifidavit  of,  dispensed  with,  554. 

bond  to  crown  by  committee  of,  104G. 

M. 
MACHINERY; 

action  against  hundred,  for  destroying,  122. 
MAINTENANCE,  1197,  1201. 
MALFEAZANCE,  4,  441,  2. 
MALICIOUS  ARREST, 
action  for,  174. 
lies  not  for  taking  defendant,  after  taking  his  bail  in  execution,  1133.  {c.) 
evidence  in,  229,  680. 
MALICIOUS  PROSECUTION, 
action  for; 

evidence  in,  593. 
against  justices,  893. 

variance  of,  from  declaration,  434,  5.  (/.) 
damages  in,  882.  {e.) 
MAN,  Isle  of,  179.  {p.) 
MANCHESTER, 

court  of  requests  for,  403,  957. 
MANDAMUS,  762,  927. 

to  deliver  up  court  rolls,  &c.  87. 

compel  sheriflf  to  enter  plaint  in  replevin,  415. 
magistrate  to  produce  depositions,  593. 
inferior  court  to  grant  new  trial,  905. 
inspect  court  rolls,  594. 

and  take  copies  of  corporation  books,  when  no  action  is  pend- 
ing, 595. 
examine  witnesses  in  India,  &c.,  813,  14. 
enforce  award  of  commissioners,  under  inclosure  act,  844. 
re-hear  appeal,  at  Quarter  Sessions,  refused,  508,  898,  9.^ 
special  case  not  grantable  after  decision  of  court  on  rule  nisi  for,  502. 
an  action  within  statute  43  Geo.  III.  c.  40,  §  5,  p.  997. 
damages  in,  574,  949,  50. 
costs  in,  946,  949,  50,  51. 
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MANDATE,  to  sheriff,  216,  312. 

by  sheriff,  217,  309,  1018. 
MANDAVI  BALLIVO, 

return  of,  309,  1018,  1025,  1028. 
MANOR, 

ejectment  lies  for,  1191. 
MARINES, 

arrest  of,  198,  9. 
acts  relating  to,  id.  200. 
arrest  of,  id. 

actions  against  officers  of; 
limitation  of,  20. 
notice  of,  30,  31. 
where  laid,  431. 

bringing  money  into  court  in,  621. 
pleading  tender  of  amends  in,  646.  {a.) 
costs  in,  988. 
MARKET, 
justification  under  right  to  enter,  646. 
overt,  justification  under  sale  in,  654. 
MARRIAGE.     See  tit.  Feme  covert. 
promise  in  consideration  of,  3. 
arrest  on  bond,  for  performance  of  promise  of,  174. 
affidavit  of  debt,  on  contract  of,  185,  6. 
when  a  revocation  of  warrant  of  attorney,  551,  2. 

submission  to  arbitration,  822,  3. 
scire  facias  after,  1114,  15. 
MARSHAL,  of  King's  Bench; 
office  of,  52. 

officers  appointed  by,  53. 
book  of,  289,  357,  364. 
acknowledgment  of,  363,  4. 
refusing  to  show  prisoner,  deemed  an  escape,  366. 

give  note  of  his  being  a  prisoner,  or  not,  id.  367. 
list  by,  of  prisoners  supersedeable,  &c.  367,  8. 
granting  rules,  to  prisoner  in  custody  for  contempt,  373. 
action  against,  for  escape  ; 
amendment  of  bill  in,  427. 
particulars  of  demand  in,  597. 
MASTER  of  KING'S  BENCH  Office,  43. 

COURT  of  PLEAS,  in  Exchequer,  58. 
MASTER  of  the  ROLLS, 

salary  of,  39.  ((jr.) 
MASTER'S  Allocatur.     See  tit.  Allocatur. 

Appointment.     See  tit.  Appointment, 
Report  on  interrogatories,  motion  for,  481,  486. 
Rules.     See  tit.  Rules. 
MAYHEM,  damages  in  action  for,  870,  888,  896. 
MAYOR'S  COURT  of  LONDON, 

notice  of  exception  to  bail  entitled  in,  by  mistake,  a  nullity,  256. 
return  of  proceedings  in,  407.  [d.) 
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MAYOR'S  COURT  OF  LONDON,  continued. 

scire  facias  to  disprove  debt  in,  after  judgment  and  execution  on  foreign 

attachment,  11U7.  (c.) 
MELIUS  INQUIRENDUM,  137. 
MEMBERS  of  CONVOCATION, 

privilege  of,  from  arrest,  193. 
MEMBERS  of  tlic  HOUSE  of  COMMONS, 

how  sued,  27,  37,  1»1,  2;  102,  104,  5;  110,  17;  145. 

jointly  with  others,  118. 
original  writ  against,  118, 

praecipe  for,  in  deht^  or  case^  id.  [n.) 
how  it  differs  from  that  against  other  persons,  118. 
process  against,  by  original,  id.  110. 
teste  and  return,  110. 
how  served,  118. 

on  statute  45  Geo.  III.  c.  124,  §  3,  p.  110. 
bill  against; 

its  commencement,  432. 
conclusion,  120,  440. 
how  filed  in  K.  B.,  120. 
C.  P.,  id. 
Exchequer,  id. 
process  on,  id. 
form  of,  id. 
teste  and  return,  id. 
difference  between  process  l)y  hill,  and  by  original,  id. 
entry  of  bill  and  process  against,  121.  (a.) 
note  of  appearance  for,  id. 
appearance  by,  119,  20. 

with  whom  entered  in  K.  B.,  id. 

C.  P.,  119,  20. 
Exchequer,  id. 
by  plaintiff,  according  to  statute  45  Geo.  III.  c.  124,  §  3  pp.  110, 
declaration  against,  121.  20,  21. 

beginning  of,  by  original,  id.  («.) 
bill,  id. 
cannot  cast  essoin,  109. 

be  arrested,  192,  3. 
bail,  247. 

attached,  for  non-payment  of  money,  193. 
non-payment  of  award,  835. 
taken  in  execution,  121,  1025,  C. 
proceedings  against,  when  traders,  on  stat.  0  Geo.  IV.  c.  10,  §  9,  pp.  IIG, 

17 ;  205. 
acts  of  bankruptcy  by,  on  statute,  116,  17. 

bond  given  by,  on  4  Geo.  III.  c.  33,  analogous  to  recognizance  of  bail 
bail  of,  discharged,  290.  _         in  error,  117. 

new  Avrit  of  execution  against,  after  discharge  by  privilege,  1030,  31. 
MEMORANDUM, 
of  bill,  what,  719,  id. 
reason  for,  and  different  kinds  of,  719. 
general,  to  what  time  it  relates,  id. 
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MEMORANDUM,  continued. 
general,  how  controlled  or  rectified,  719. 
special,  against  attorneys,  321,  2 ;  463. 

prisoners,  357,  8. 
not  used,  in  actions  by  original,  720. 
in  Exchequer,  723. 

of  time  of  filing,  and  receiving  copy  of  bill,  against  warden  of  Fleet  in 

vacation,  for  escape,  324. 
of  payment,  on  notes,  &c.  not  suflficient  to  take  case  out  of  statute  of 
of  minute  of  warrant.     See  tit.  Warrant.  limitations,  19. 

MEMORIAL,  of  Annuity,  520,  &c. 
on  Stat.  53  Geo.  III.  c.  141,  pp.  522,  3,  4. 
pleadings  respecting,  688. 
MESNE  PROCESS, 

execution  of,  164,  &c.  216,  &c. 
MESNE  PROFITS, 
action  for ; 
arrest  in,  166. 

discharge  of  insolvent,  on  stat.  53  Geo.  III.  c.  102,  no  bar  to,  389. 
proceedings  stayed  in  second  ejectmentj  till  payment  of  costs  of,  538. 
aliter,  of  damages,  id.  [c.) 

release  in,  by  nominal  plaintifi"  in  ejectment,  a  contempt,  1236. 
damages  for,  in  ejectment,  on  stat.  1  Geo.  IV.  c.  87,  pp.  1238,  9 ;  1253. 
costs  in,  964. 
writ  to  inquire  of,  1153,  1251,  2. 
bail  in  error,  when  not  chargeable  for,  1253. 
MESSENGER, 

under  commission  of  bankrupt,  remedy  for  fees  of,  331. 
MESSUAGES, 

ejectment  for,  and  how  described,  1190,  91. 
MIDDLESEX, 

bill  of.     See  tit.  Bill  of  Middlesex,  and  Process. 
county  court  of,  957. 

costs  on  act  relating  to,  988. 
MILITIA, 

attorneys  how  far  exempted  from  serving  in,  82. 
MILLS,  demolishing,  122. 

limitation  of  actions  for,  15,  123. 
MINES, 

ejectment  for,  1191. 
MISBEHAVIOUR, 

of  party  or  jury,  ground  for  new  trial,  773,  4 ;  906,  908,  9. 
MISCONTINUANCE,  569. 

aided  by  statute  of  jeofails,  924. 
MISCONVEYING  of  PROCESS, 

aided  by  statute  of  jeofails,  id. 
MISDEMEANORS, 

indictment  for.     See  tit.  Indictments. 
MISDIRECTION.     See  tit.  New  Trial. 
MISERICORDIA, 
judgment  of,  in  penal  action,  not  erroneous,  942,  3. 
mistake  in,  of  plaintifi"  for  defendant,  943. 
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MISERICORDIA,  continued. 

want,  or  wrong  addition  of,  aided,  943. 
MISFEAZANCE,  what,  4,  441,  2. 
action  for,  9,  10. 
declaration  in,  445. 
MISJOINDER, 
of  actit»n; 

wliat,  and  how  taken  advantage  of,  10,  11,  12,  13,  14. 
not  cured  after  demurrer,  Ity  entering  nolle  prosequi)  081. 
when  cui-ed  by  verdict,  918,  19. 

amendment  of  verdict,  919. 
of  issue,  aided  by  32  lien.  YIII.  c.  30,  p.  924. 
MISNOMER, 

of  one  of  several  plaintiffs,  G. 

parties,  on  putting  in  bail,  253. 
consequences  of; 

on  bailable  process,  148,  301,  447,  449,  p.  294. 
process  not  bailable,  148,  242,  447,  8,  9,  50. 
distringas,  110. 
tioticc  on,  167. 
putting  in,  and  justifying  bail,  252,  3;  2G5,  G;  409,  10. 
jury  process,  926. 
in  real  actions,  699. 

fines  and  recoveries,  id.  700,  701,  2,  3. 
how  taken  advantage  of,  636. 

by  application  to  set  aside  proceedings,  447. 
plea  in  abatement,  id. 
mode  of  beginning,  and  concluding,  637,  8. 
must  state  defendant's  surname,  637. 
amendment  after,  697. 
replication  to  plea  of,  that  defendant  is  called  as  well  by  one  name  as 

another,  636.  (??.) 

how  cured ; 

by  altering  writ,  and  getting  it  rcsealed,  148,  155. 
amending  writ,  448,  9. 

declaration,  697. 
appearance,  242,  3. 

declaring  in  right  name,  in  C.  P.,  id.  449. 
statutes  of  jeofails,  923,  4. 
no  ground  of  nonsuit,  at  trial,  449. 

not  material,  after  judgment,  242,  449,  50 ;  1025,  450.  (a.) 
of  parties,  in  writs  of  error,  1143. 
MISPLEADING, 

aided  by  statute  of  jeofails,  924. 
MISREPRESENTATION ; 

effect  of,  in  obtaining  warrant  of  attorney,  547. 
MISTRIAL ; 

judgment  arrested  for,  925,  6. 
MITTIMUS.     See  tit.  Certiorari. 

to  county  palatine,  607,  723,  777,  780,  81. 
MIXED  ACTIONS,  1 ;  and  see  tit.  Actions. 
jurisdiction  over,  in  C.  P.,  38. 
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MIXED  ACTIONS,  continued. 
damages  in.     Sec  tit.  Damages. 
costs  in.     See  tit.  Costs. 
MODERATE  CORRECTION; 

plea  of,  645. 
MOLLITER  MANUS  IMPOSUIT; 
plea  of,  in  defence  of  real  property,  645. 

personal  property,  id. 
to  preserve  the  peace,  id. 

prevent  damage,  id. 
costs  on,  965. 
MONEY, 
had  and  received,  and  paid,  &c.,  affidavit  of  debt  for,  184. 

interest  not  in  general  recoverable  in  action  for,  872. 
lent,  by  married  woman,  affidavit  of  debt  for,  184. 

interest  not  in  general  recoverable  in  action  for,  872. 
bringing  into  court ; 

in  lieu  of  special  bail,  244,  5. 

origin  of,  619. 

in  what  cases  allowed : 

in  assumpsit,  619,  &c. 

case,  for  navigation  calls,  620. 
covenant,  619. 
debt  on  bond,  542. 
for  rent,  619,  20. 
on  policy  of  assurance,  620,  625,  6 ;  628. 
in  actions  for  non-residence,  620. 

by  executors  or  administrators,  id.  621. 
against  justices  of  peace,  621,  622.  {h.) 

officers  of  excise,  or  customs,  621. 
commissioners  of  bankrupt,  id. 
officers  of  army,  navy,  or  marines,  id. 
persons  acting  under  general  highway,  or  turnpike 

acts,  id.  (A.) 

laws  relating  to  larceny,  &c.  id. 

Stat.  7  &  8  Geo.  IV.  c.  29, 

§  75,  &c.  30,  §  41,  p.  621. 

after  verdict  in  trover,  to  abide  event  of  petition  to  Chancellor,  620. 

in  what  cases  not  allowed ; 

for  one  of  several  defendants,  621. 
in  actions  for  general  damages,  620. 
dilapidations,  id. 

freight  by  foreigner,  to  abide  event  of  cross  action,  id. 
deht,  for  penalty  of  charter-party,  621. 
when  defendant  demurs  to  one  count,  id. 
upon  several  counts,  or  breaches,  id. 

costs  on  taking  it  out,  id. 
under  statute  43  Geo.  III.  c.  46,  §  2,  pp.  227,  8. 
proceedings  thereon,  228. 
effect  of,  on  same  statute,  §  8,  p.  984. 

in  London,  when  debt  was  originally  under  bl.  p.  959. 
motion  for,  484,  5. 


INDEX.  1441 

MONEY,  continued. 

motion  for,  continued. 

when  and  liow  made,  621,  2. 
after  granting  new  trial,  022. 
rule  for; 

in  King's  Bench,  484. 

by  Avhoni,  when,  and  liow  drawn  up,  r»22. 
judge's  order  for,  in  vacation,  480,  510. 
commonly  drawn  up  witli  costs,  022. 
exceptions  to  this  rule,  023. 
in  Common  Pleas,  484,  5. 

by  whom,  when,  and  how  dra\NTi  up,  022. 
side-bar  rule,  under  ^rc  pounds,  484,  022. 
how,  when  it  amounts  to,  or  exceeds  that  sum,  485,  022. 
judge's  order  for,  in  vacation,  480,  510,  021,  2. 
in  what  cases  it  may  be  dra^vn  up  with  costs,  to  a  certain  time 

only,  023. 
in  Exchequer,  id. 
after  general  issue  pleaded,  073. 

issue  joined,  022.  (J.) 
service  of  copy  of,  024. 
on  plea  of  tender,  505,  022. 

putting  off  trial,  770,  773. 
how  far  an  acknowledgment  of  right  of  action,  024. 
in  trespass  against  justices,  &c.  id. 
does  not  take  case  out  of  statute  of  limitations,  20,  020. 
an  admission  of  legal  demand  only,  id. 

in  what  cases  an  admission  of  contract,  and  in  what  not,  025,  0. 
in  actions  on  policies,  id. 

when  several  breaches  are  assigned,  025. 
by  farmer  of  tithes,  on  stat.  2  &  3  Edw. 

VI.  c.  13,  id. 
can  only  be  proved,  by  rule  for  bringing  it  in,  024. 
plaintift"  may  be  nonsuited  after,  id.  025,  808. 
brought  into  court ; 

to  whom,  and  how  paid,  in  K.  B.,  022. 

C.  P.,  id. 
receipt  for,  id. 
cannot  be  recovered  back,  024. 

in  general  be  restored,  id.  028. 
in  what  cases  it  may  be  paid  back,  028,  9. 
taking  out  of  court ; 

breach  of  injunction,  against  proceeding  at  law,  401. 
waiver  of  irregularity,  in  bringing  it  in,  020. 
with  costs,  in  discharge  of  action,  020. 
proceedings  thereon,  id.  027. 
for  recovery  of  costs,  id. 
Qu.  if  a  bar  to  a  new  action,  after  nonsuit  ?  027.  (/.) 
proceeding  in  action,  for  greater  sum,  027,  8. 
consequences  of,  027. 

when  plaintiff  proceeds  further,  without  going  to  trial,  id. 
after  judgment  as  in  case  of  nonsuit,  &c.  id. 
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MONEY,  continued. 
proceeding  in  action,  for  greater  sum,  continued. 
consequences  of,  continued. 
in  Exchequer,  627. 
in  policy  causes,  628. 
proceeding  in  action  for  non-payment  of  costs,  627. 
foreign,  value  of,  how  ascertained,  571,  573. 
depositing  in  sheriif 's  hands.     See  tit.  Deposit. 
in  defendant's  hands,  may  be  taken  in  execution,  1003. 
aliter,  of  money  in  the  hands  of  sheriff,  under  former  execution,  id. 
taking,  on  extent,  1056. 
MONSTRANS  DE  DROIT,  1072,  1075,  6. 
MORT  D'ANCESTOR, 

assize  of,  damages  in,  878. 
MORTGAGEE, 

of  estate  in  Ireland,  allowed  to  be  bail,  246. 

lease,  may  stay  proceedings  in  ejectment^  for  non-payment  of  rent, 

1198,  1234. 
ejectment  by,  1190. 

staying  proceedings  in,  on  payment  of  mortgage  money,  &c.  1235,  6. 
how  far  affected  by  judgments,  936,  939,  40. 
MOTIONS, 
what,  478. 
in  King's  Bench ; 

on  crown  side,  id. 

for  attachments,  id.  479. 

how  entitled,  315,  480,  81;  493. 
when  made  on  last  day  of  term,  308,  314,  480,  497. 
setting  aside  rule  to  return  writ,  306. 
notice  of;  491,  494. 

not  necessary  for  judgment  as  in  case  of  nonsuit,  in  K.  B.,  491, 

755,  6. 
aliter,  in  C.  P.,  id. 
what  may  or  may  not  be  made,  on  last  day  of  term,  308,  497,  8,  9 ; 

706,  813,  14. 
in  Common  Pleas ; 

no  crown  side,  478. 
for  attachments,  id.  479,  80 ;  498. 
how  entitled,  314,  481,  493. 
justifying  bail,  264. 

on  their  own  motion,  271,  2. 
judgment  as  in  case  of  nonsuit,  762,  &c.  765,  6. 
notice  of,  303,  491,  500,  502,  3;  928,  9. 

necessary  for  judgment  as  in  case  of  nonsuit,  491,  765,  6. 
what  may  or  may  not  be  made,  on  last  day  of  term,  480,  498, 

499  928. 
in  Exchequer,  397,  474,  5 ;  478,  480,  81 ;  ante,  1363. 

on  extents,  1059,  1072,  3,  4. 
in  King's  Bench,  and  Common  Pleas ; 
when  action  is  depending: 

on  behalf  of  plaintiff,  487. 

defendant,  id.  488,  9. 
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MOTIONS,  continued. 
in  Kin<,''s  Bench,  and  Common  Plcai?,  continued. 
^vliun  action  is  (lepen(lin<;,  continued. 

of  course,  re(iuirin^  only  counsel's  signature,  484,  5;  759. 
when  no  action  is  tlepcudin;^: 

to  strike  attorney  off  roll,  for  misconduct,  89,  490. 

at  his  o^Yn  instance,  id. 
re-admit  attorney,  who  has  neglected  to  take  out  certificate, 

&c.  7I>,  80,  4U0. 
has  been  struck  off  the  roll,  at  his 
o^NTi  instance,  89. 
make  submission  to  arbitration  a  rule  of  court,  490. 
set  aside  annuity,  490,  &c. 
affidavit  in  support  of,  491,  &c.,  and  see  tit.  Affidavits. 
attendance  of  attorneys  on,  86. 

cannot  be  made  by  a  different  attorney,  without  order  for  changing 

former  one,  93. 
for  rules.    See  tit.  Mules. 

course  observed  on  hearing,  in  K.  B.,  500,  7. 

C.  P.,  507. 
Exchequer,  id. 
what  counsel  are  heard  on,  507,  8. 
for  concilium,  484,  5;  507,  8;  730,  7,  8. 
argument  of  causes  on,  504,  738,  9. 
when  and  how  brought  on,  id.  1176. 
what  counsel  are  heard  on,  507. 
for  costs,  on  court  of  conscience  acts,  960,  61. 
in  arrest  of  judgment,  922,  928,  9. 
when  appointed  for  particular  days,  504. 

to  come  on  peremptorily,  482,  505,  6. 
costs  on,  503,  522. 
and  rules,  in  ejectment.     See  tit.  JEjectment,  and  Rules. 
on  behalf  of  lessor  of  plaintiff,  489. 

for  judgment  against  casual  ejector,  id.  1218,  19. 
tenant,  &c.  489,  90. 
in  court  of  Great  Sessions,  in  Wales,  510. 
what  counsel  arc  heard  on,  507. 
MOUNTAIN, 

ejectment  lies  for  in  Ireland,  but  not  in  England,  1191. 
MUTINY  ACTS,  198,  9,  200;  244,  988. 
MUTUAL  ACCOUNTS, 

will  take  the  case  out  of  statute  of  limitations,  24. 
MUTUAL  CREDIT,  667. 
MUTUAL  DEBTS.     See  tit.  Set  off. 

arrest  for  balance  of,  174. 
MUTUAL  PROMISES,  2,  3;  438. 
actions  on,  2,  3. 

N. 

NAVIGATION  CALLS, 

money  may  be  brought  into  court,  in  action  for,  620. 
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NAVY, 

officers  of,  on  full  pay,  exempted  from  serving  on  juries,  784. 
actions  against, 
limitation  of,  320. 
notice  of,  30,  31. 
where  laid,  431. 

bringing  money  into  court  in,  621. 
tender  of  amends  in  G46.  (a.) 
costs  in,  988. 
NAVY  OFFICE, 

books  of,  802. 
NECESSITY, 
■way  of,  646. 

justification  by  inevitable,  id. 
NE  EXEAT  REGNO, 

application  for,  no  ground  for  discharging  defendant,  177. 
NEGLIGENCE, 

actions  for,  5,  441,  2. 
variance  between  declaration  and  evidence  in,  434,  5.  (/.) 
NE  RECIPIATUR,  758,  816,  17. 
NE  UNQUES  EXECUTOR,  &c.  644. 

plea  of,  not  formerly  signed,  in  C.  P.,  672. 
verdict  on,  869. 
NEW  ASSIGNMENT.  ^  See  tit.  Fleas  and  Pleading. 
judgment  for  not  pleading  to,  563. 
plea  of  not  guilty  to ; 

need  not  be  signed,  or  filed,  671,  2. 
issue  on,  by  whom  made  up,  717. 
costs  on,  966. 

on  judgment  by  default  on,  973. 
NEW  TRIALS, 

origin  and  necessity  of,  904,  5. 
in  what  cases  granted,  id.  906,  &c. 
in  ejectment,  905,  1240. 
after  trial  at  bar,  751,  905. 
nonsuit,  905. 

for  defect  in  bill  of  particulars,  599. 
concurring  verdicts,  905. 
contrary  verdicts,  id. 
bill  of  exceptions,  863,  913. 
special  case,  defectively  stated,  900. 
for  not  drawing  up  special  case,  899. 
in  inferior  court,  905. 

of  causes  in  Great  Sessions,  in  Wales,  id.  906. 
grounds  of  moving  for ; 

want  of  due  notice  of  trial,  906. 
proper  jury,  id.  926,  7. 
variance  between  issue  or  paper  book,  and  record  of  nisi  prius,  906. 
misbehaviour  of  prevailing  party,  towards  jury  or  witnesses,  id. 
absence  of  attorneys,  or  witnesses,  id. 

distributing  hand  bills,  reflecting  on  plaintiff's  character,  id. 
discovery  of  material  evidence,  after  trial,  &c.  id.  907. 
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NEW  TRIALS,  continued. 

grounds  of  moving  for,  continual. 

conviction  of  Avitncsses  for  perjury,  007. 

misdirection  of  judge,  id.  908. 

rejecting  witnesses,  1)07. 

admitting  or  refusing  evidence,  contrary  to  law,  599,  600,  907,  8. 

error  or  mistake  of  jury,  008. 

misbehaviour  of  jury,  id.  009. 

in  penal,  hard,  or  triiling  action,  910. 

after  point  reserved,  000,  904,  910,  900,  ((i.)  904.  {d,  e,f.) 
when  defence  is  unconscionable,  910. 
after  plea  in  abatement,  id. 
excessive  damages,  909,  id.  (/.) 
smallness  of  damages,  900,  10. 
when  granted  on  terms,  910. 
cannot  be  had,  for  disallowing  challenge,  854,  90G. 

trying  cause  out  of  its  turn,  818,  19;  906. 
in  civil  cases,  for  one  of  several  defendants,  911. 
part  of  cause  of  action,  id. 
on  the  whole,  or  part  of  record,  id. 
in  criminal  cases,  400,  911. 
after  acquittal,  911. 

conviction,  id.  912. 
motion  for,  when  and  how  made,  in  K.  B.,  904,  912. 

C.  P.,  id.  913. 
not  allowed  after /our  days,  though  by  consent  of  parties,  912. 

moving  in  arrest  of  judgment,  913. 
on  feigned  issue,  directed  by  Chancellor,  id. 
issues  from  equity  side  of  Exchequer,  id.  914. 
extents,  1081. 
afl&davit  in  support  of,  914. 
when  made,  in  K.  B.,  id. 
after  death  of  chief  justice,  914. 
judge's  report  on,  id. 
rules  for,  505,  6. 
to  show  cause,  914. 
what  counsel  are  heard  on,  507.  [d.) 
absolute,  917. 
proceedings  on,  in  K.  B.,  914,  917,  18. 

C.  P.,  918. 
when  set  down  in  peremptory  paper,  in  C.  P.  505,  6. 
showing  cause  against,  no  breach  of  injunction,  in  Exchequer,  461. 
bringing  money  into  court  after,  G22. 
costs  on.     Sec  tit.  Costa. 
NIENT  DEDIllE,  G05,  6;  723. 
NIL  CAPIAT,  judgment  of; 

when  given  on  demurrer,  741. 
NIL  DEBET, 

plea  of,  643,  650.  {c.) 

in  what  actions,  and  how  pleaded,  663,  4. 
per  patriam,  649. 
legem,  id. 
N 
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NIL  DEBET,  continued. 
plea  of,  continued. 

how  concluded,  649. 

what  may  be  given  in  evidence  on,  and  what  not,  650. 
a  nullity,  in  assumpsit,  476,  563. 
aliter,  in  debt  on  judgment,  564. 
in  debt  on  bond,  bad  on  general  demurrer,  650. 
NIL  DIGIT,  judgment  by.     See  tit.  Judgments. 
NIL  HABUIT  in  Tenementis,  plea  of,  649. 
NISI  PRIUS; 

authorities  for  trials  at,  41. 
clerk  of,  in  London,  &c.  43. 

for  Middlesex,  id. 
clause  of,  in  jury  process.     See  tits.  Grand  Assize  and  Jury  2'>i''ocess. 
order  of.     See  tit.  Arbitration. 
record  of,  what,  775,  &c.  1236. 
contents  of,  721,  775. 
placita,  775. 
jurata,  id. 
sciendum,  id. 
in  King's  Bench : 

by  whom,  and  how  made  up,  id.  776. 
sealing,  and  passing,  734,  776,  7. 
in  London  and  Middlesex,  776. 
at  the  assizes,  id. 
resealing,  id. 
Common  Pleas,  775. 
by  whom,  and  how  made  up,  776,  7. 
signing,  and  sealing,  id. 
not  to  be  signed,  till  issue  entered,  734,  777. 
cause  may  be  set  down  for  trial,  before  it  is  brought  in,  817. 

cannot  be  entered  for  trial  at  assizes,  after  regular  time,  818. 
withdrawing,  851. 
on  new  trial,  in  K.  B.,  917,  18. 

C.  P.,  918. 
amendment  of,  713. 

evidence  of  commencement  of  action,  335. 
trial  of  cause,  944. 
day  of  trial,  777,  944. 
not  evidence  of  verdict,  944. 
in  error,  1167. 
trials  at.     See  tit.  Trial. 

evidence  at,  must  be  confined  to  strict  legal  rights,  678. 
NOLLE  PROSEQUI,  571,  677,  681,  2. 
what,  681. 

on  plea  of  coverture,  &c.  id. 

by  attorney  general,  on  information  for  penalties,  519.  {(/.) 
of  the  whole,  or  part  of  cause  of  action,  582,  3 ;  681,  974. 
where  there  is  a  demurrer  to  part,  and  issue  to  other  part,  571,  682. 

when  to  be  entered,  571. 
in  actions  against  several  defendants,  682,  896.  * 

costs  on,  682,  981. 
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NON  ASSUMPSIT, 
plea  of,  653. 
in  what  actions,  and  how  pleaded,  5G-j,  4. 
what  may  be  given  in  evidence  on,  0-40,  7. 

or  may  not  be  pleaded  with,  055,  6. 
in  debt,  a  nullity,  470,  503. 
infra  sex  annos,  plea  of,  must  be  signed,  in  C.  P.,  G72. 
NON  CEPIT; 
plea  of,  645. 
NON  COMPOS  MENTIS.     See  tit.  Imanity. 
NON  DAMNIFICATUS,  plea  of,  651. 
NON  DETINET, 
plea  of,  645,  648. 

what  may  be  given  in  evidence  on,  648,  652. 
NON  DIMISIT,  plea  of,  650. 
NON  EST  FACTUM, 
plea  of,  643. 

cannot  be  pleaded  with  a  tender,  or  other  inconsistent  plea,  Qij^. 
what  may  be  given  in  evidence  on ; 

in  covenant,  648. 

debt  on  bond,  or  other  specialty,  650. 
special,  must  be  delivered,  in  K.  B.,  671,  2. 

need  not  be  signed,  671. 
notice  of  set-off  cannot  be  given  with,  667,  8. 
suggestion  of  breaches  after,  585,  687. 
evidence  on,  650.  [k.) 
issue  on,  by  whom  made  up,  717. 
assessing  damages  on,  879. 
NON  EST  INVENTUS, 
return  of,  308,  9 ;  1828,  1097,  8. 
when  good,  to  ca.  sa.,  1098. 
NONFEAZANCE, 
what,  441,  2. 
action  for,  4. 

declaration  in,  444,  5. 

not  within  statute  7  Jac.  I.  c.  5,  p.  988.  (c.) 
NON  INFREGIT  CONVENTIONEM, 

a  bad  plea,  648. 
NON-JOINDER; 

plea  of,  in  abatement,  635,  6. 
form  of,  636. 
evidence  on,  id. 

finding  on,  when  party  named  is  not  liable,  636. 
NON  MOLESTANDO; 

writ  of,  when  granted,  139. 
NON  OBSTANTE  VEREDICTO.     Sec  tit.  Judr/ments. 
NON  OMITTAS.     See  tits.  Capias  ad  satisfaciendum,  Fieri  Facias,  and 

Froc€S8t 
NON-PERFORMANCE, 

of  condition  precedent,  plea  of,  643. 
NON  PROS, 

judgment  of;  ' 

for  not  adjourning  essoin,  109,  460. 
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NON  PROS,  continued. 
judgment  of,  continued. 

on  removal  by  certiorari,  or  habeas  corpus,  413. 

pone,  or  recordari,  &c.  418. 
for  not  declaring,  162,  458,  &c. 

in  K.  B.  by  original,  421,  2 ;  463. 
bill,  420,  21,  2. 
C.  P.,  421,  2 ;  424,  463. 
after  reversal  of  outlawry,  423. 
in  joint  action,  459,  676,  7. 
pending  injunction,  460. 
cannot  be  signed  before  appearance,  459. 
of  what  term  appearance  to  be  entered,  and  when  com- 
plete, id. 
must  be  signed  within  a  year  after  return  of  writ,  id. 
with  whom,  and  how  signed,  in  K.  B.,  460. 

C.  P.,  id. 
regular,  or  irregular,  id. 
pleading  in  bar,  in  replevin,  672. 
replying,  &c.  676,  7;  693. 

by  one  of  two  defendants  in  trespass,  who  pleaded  sepa- 
rately, 676,  7. 
entering  issue,  727,  8 ;  761,  2. 

by  one  of  two  defendants  in  trespass^  who  pleaded  sepa- 
rately, 727,  8. 
to  plea,  as  to  one  of  several  counts,  677. 

of  bankruptcy,  puis  darrein  continuance,  851. 
in  ejectment,  1231. 
certifying  record,  1160. 
alleging  diminution,  1167. 
assigning  errors,  1168. 

entry  of,  1175. 
proceeding  after  original  sued  out,  1171,  2. 
form  of,  930. 
not  allowed,  for  non-delivery  of  particulars  of  demand,  598. 

in  second  ejectment,  for  non-payment  of  costs  of  former 

one,  1233. 
costs  on,  418,  460,  851,  976,  979,  980,  81,  2. 

how  recovered  in  Exchequer,  991. 
motion  to  set  aside,  487. 
arrest  after,  175. 
NON-RESIDENCE ; 
statutes  relating  to,  519. 
actions  for; 

notice  of,  32,  3. 

venue  in,  where  laid,  430. 

staying  proceedings  in,  519,  id.  (d.) 

security  for  costs  in,  535. 

bringing  money  into  court  in,  620. 

double  costs  in,  for  defendant,  988. 

execution  in,  1026. 
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NONSUIT; 

origin  and  history  of,  8G7,  8 ;  869. 
for  what  causes,  id. 

defect  of  evidence  in  a  particular  county,  868. 
objections  appearing  on  record,  867. 
after  plea  of  tender,  86S. 

bringing  money  into  court,  624,  5 ;  868. 
QiL.  if  a  bar  to  new  action?  627.  (/.) 
in  joint  action,  as  to  one  of  several  defendants,  868. 
on  trial  by  proviso,  762,  868. 
point  of  law,  867. 
question  of  fact,  id. 

point  reserved,  900,  904,  900,  {d.)  904,  (tZ,  e,  /.) 
how  avoided,  867,  8. 

not  allowed,  for  non-joinder  of  parties,  9. 
in  king's  case,  868. 

when  objection  is  over-ruled,  without  reserving  point,  904. 
advantage  of,  868. 

can  only  be  at  the  instance  of  defendant,  id. 
in  undefended  cause,  id. 

with  liberty  for  plaintiff  to  move  to  enter  verdict,  id. 
amendment  after,  697. 
in  replevin,  868,  9. 
scire  facias,  id. 
ejectment,  for  not  confessing  lease,  &c.,  1237,  8. 

against  several  defendants,  1238. 
on  Stat.  1  Geo.  IV.  c.  87,  §  2,  id. 
on  merits,  1238. 
on  Welch  judicature  act,  969,  70. 

extents,  1076,  1080. 
damages  on,  in  replevin,  869. 
rule  for  judgment,  not  necessary  on,  903. 
motion  for,  after  point  reserved,  904. 
second  arrest  after,  175. 
new  trial  after,  905,  907,  8. 

death  of  party  after,  not  within  statute  17  Car.  II.  c.  8,  p.  933. 
judgments  on.     Sec  tit.  Judgments. 

as  in  case  of.     Same  title, 
staying  proceedings  on  judgment  of,  pending  error,  531,  1147. 
costs  on,  977,  8 ;  980,  81. 

prisoner  in  execution  for,  entitled  to  be  discharged,  under  48  Geo.  I H. 

c.  123,  p.  387. 
NON  SUM  INFORMATUS, 

judgment  by.  See  tit.  Jadgmcnts. 
NON  TENURE,  plea  of,  645,  1128. 
NOT  GUILTY, 

plea  of,  in  assumpsit,  563,  [i.)  733. 
debt  on  statute,  564. 
case,  645. 
trespass,  id. 

ejectment,  1227,  1230,  31. 
what  may  be  given  in  evidence  on,  652,  &c. 
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NOTICE, 

for  completing  cause  of  action,  28. 
of  action,  id.  29. 

to  justices,  29,  30. 

when  necessary,  and  when  not,  id. 
must  state  process  intended  to  be  sued  out,  29. 
need  not  specify  form  of  action,  id.  30. 
cause  of  action,  how  stated  in,  30. 
indorsement  on,  30. 
attorney  giving  it,  how  described,  id. 
officers  of  customs,  or  excise,  id.  31. 
when  served,  31. 
army,  navy,  or  marines,  30,  31. 
decisions  on  stat.  28  Geo.  III.  c.  3T,  §  23,  p.  31. 
West  India  dock  company,  id.  32. 
London  dock  company,  32. 
clerk  to  two  public  bodies,  33. 
toll-gate  keeper,  bad  for  uncertainty,  id. 
in  actions  relating  to  taxes,  32. 

when  not  necessary,  id. 
for  non-residence,  id.  33. 
against  commissioners  of  bankrupt,  33. 
relative  to  larceny,  &c.  id. 
separate,  sufficient  to  found  joint  action,  id. 
not  deemed  a  commencement  of  suit,  556. 
to  attorneys,  when  and  how  served,  71,  2;  500. 

agents,  when  given,  96,  7. 
to  landlord,  of  service  of  declaration  in  ejectment,  1227,  8. 
for  admitting,  or  re-admitting,  attorney,  69,  70;  78,  9;  89,  90. 
to  commissioners  of  stamp  duties,  80. 
by  attorney,  not  to  pay  money  to  his  client,  338. 
on  summons  or  attachment,  and  distringas,  by  original,  113,  14. 
copy  of  capias, 
when  necessary,  167. 
need  only  be  on  copy,  and  not  on  writ,  id. 
its  direction,  148,  167. 
form,  167. 

in  K.  B.  or  C.  P.,  id. 
want  of,  id.  • 

mistake  in,  haw  taken  advantage  of,  id.  169. 
irregularity  in.     See  tit.  Irregularity. 
Lords'  act;     See  tit.  Lords'  act. 
service  of,  385. 
on  insolvent  debtors'  act,  391,  2. 
of  bail.     See  tit.  Bail. 
render,  288. 
declaration,  455,  &c. 

when  given,  in  K.  B.,  455,  6. 
C.  P.,  id. 
Exchequer,  456. 
title  and  form  of,  457. 
how  served,  in  K.  B.,  id. 
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NOTICE,  continued. 

of  declaration,  continued. 

Low  serveil,  in  C.  P.,  4;';?. 

Exche(iuer,  id. 
cannot  be  given,  when  writ  served,  in  K.  1).,  455. 
aliter,  in  0.  P.,  id. 
in  Exchecjuer,  458. 
before  essoin  day,  a  nullity,  450. 
form  of,  457. 

need  not  it  seems  be  dated,  in  K.  13.,  id. 
sticking  up  in  office,  in  C.  P.,  id. 
in  bailable  actions,  in  C.  P.,  454. 
plea,  347,  070. 

cannot  be  served  on  Sunday^  218. 
to  plead,  322,  453,  4GG,  7;  473. 
after  four  terms,  4G8. 

necessary,  on  declaration  de  bene  ense,  473. 

need  not  be  indorsed  on,  or  given  at  time  of  declaration,  467,  473,  4. 
what  sufficient,  in  C.  P.,  473,  4. 

in  ejectment^  on  vacant  possession,  in  K.  B.,  1202,  id.  (6.) 
appear  to  declaration  in  ejectment,  1203,  4 ;  1207,  8,  9 ;  and  see  tit. 

Ejectment. 
on  vacant  possession,  1202. 
on  Stat.  1  Geo.  IV.  c.  87,  §  1,  pp.  1207,  1200. 
amendment  of,  1208. 
compute  principal  and  interest,  on  bill  of  exchange,  571. 
need  not  be  given,  in  K.  B.,  570. 

of  prothonotary's  appointment,  must  be  given,  in  C.  P.,  id. 
to  produce  deeds,  &c,,  802,  3,  4,  5. 

general  object  and  eflFect  of,  802,  3. 
when  necessary  and  when  not,  id.  803. 
to  whom  given,  802. 
title  of,  803. 
service  of,  id. 

at  assizes,  id. 
regular  time  of  calling  for  their  production,  804. 
when  deeds,  &c.  are  produced  on,  id. 
if  not  used,  id. 

proving  execution  of  deeds,  kc.  id. 
impounding  them,  id. 
when  not  produced,  id.  805. 
proof  of  notice,  id. 

deeds,  &c.  being  in  possession  of  the  other  party,  id. 
secondary  evidence  of  their  contents,  802,  3,  4,  5. 
produce  in(iuisition,  on  moving  in  arrest  of  judgment,  in  C.  P.,  928. 
of  bill  filed  against  attorney,  in  (J.  P.,  323. 

•writ  of  error,  &c.  for  detaining  prisoners  in  custody  of  marshal,  367. 
prisoner's  intention  to  take  benefit  of  insolvent  act,  will  prevent  his 

discharge,  371. 
petitioning,  &c.  on  Lords'  act,  377,  8 ;  383,  4. 
motion,  303,  491,  494,  512,  (a.)  765,  6;  772,  928,  1184. 
abandoning  rule  nisi,  512.  {a.) 
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NOTICE,  continued. 

of  irregularity  in  process,  514. 

computing  principal  and  interest,  unnecessary,  in  K.  B.,  572. 
attending  by  counsel,  on  execution  of  inquiry,  580. 
set-off.     See  tit.  Set-off. 

intention  to  dispute  petitioning  creditor's  debt,  &c.,  668,  &c.  670. 
form  of,  669. 
when  given,  id.  670. 
on  whom,  and  how  served,  670. 
of  intention  to  dispute  petitioning  creditor's  debt,  &c. : 
proof  of,  670. 
evidence  on,  id.  671. 
costs  on,  669. 
rule,  on  pleading  double,  657. 
striking  out  rejoinder,  &c.  726.  (/.) 
trial.     See  tit.  Trial. 

want  of,  ground  for  new  trial,  906. 
inquiry.     See  tit.  Inquiry. 

rent  in  arrear,  on  stat.  8  Anne,  c.  14,  §  1,  pp.  1015,  16. 
executing  elegit,  unnecessary,  1036. 
judgments,  what,  and  when  material,  935,  940,  41. 

will  affect  purchasers  in  equity,  though  not  registered,  941 . 
docketing,  does  not  amount  to  constructive  notice,  id. 
moving  for  interest  on  affirmance  of  judgment,  1184. 
scire  facias,  to  defendant,  in  C.  P.,  1105,  6. 

bail,  1123,  4. 
allowance  of  writ  of  error,  1145. 
how  given  in  Exchequer,  500. 
when  necessary  to  be  shown  in  pleading,  439,  40. 
to  quit,  ejectment  on,  1190. 
NOVEL  DISSEISIN, 

assize  of,  damages  in,  878. 
NULLA  BONA, 
return  of,  1018. 

proceedings  on,  1022. 
NUL  TIEL  RECORD, 

plea  of,  587,  8;  643,  1106,  1128,  1130. 
how  concluded,  742. 
what  may  be  given  in  evidence  on,  651. 
need  not  be  signed,  in  K.  B.,  671. 
C.  P.,  672. 
must  be  delivered,  in  K.  B.,  671,  2. 
amendments  allowed  after,  697. 
replication  of,  to  plea  of  privilege,  71,  635. 

judgment,  or  recognizance,  685,  6. 
how  concluded,  742,  3. 

need  not  have  Serjeant's  hand,  in  C.  P.,  693,  743. 
issue  of,  717,  742. 

by  whom  made  up,  717. 
how  concluded,  725. 

triable,  743,  943,  4. 
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NUL  TIEL  RECORD,  continued. 

issue  of,  coiitinuciL 
procccdinfi^B  on ; 
in  King's  Bench ; 

when  record  is  of  game  court,  742. 

notice  or  rule  to  produce  record,  id. 
on  replication  of  mil  tiel  record;  concluding  with  a  veri- 
fication, 74-}. 
when  record  is  of  a  different  court,  744,  r>. 

certiorari  and  mittimus^  id. 
reference  to  master,  to  compute  principal  and  interest, 

on  bill  of  exchange,  672. 
in  Common  Pleas : 

when  joZrt2??f//f  avers  existence  of  record,  743,  4. 

continuance  of  notice  to  produce  record,  id. 
defendant  avers  it,  744. 
by  original,  id. 

bill  against  attorney,  id. 
notice  of  inquiry  on,  578. 
rule  for  judgment; 

peremptory,  744,  5. 
nisi  causa,  744. 
on  proceedings  by  original,  id. 
bill,  id. 
/naZ  judgment,  id. 
not  necessary,  on  interlocutori/ judgment,  744, 5. 
how  drawn  up,  744. 
judgment  on.     See  tit.  Judgments. 

diiFcrence  on,  between  discontinuance,  and  reversal  of  judgment, 

74'). 
NUNC  PRO  TUNC.     See  tits.  Affidavits,  Judgments,  and  Fleas  and 

J^  leading. 
NUISANCE, 
action  for,  4. 

of  a  local  nature,  427,  432. 
declaration  in,  443,  4. 
venue  in,  432. 
justification  under  right  of  entry  to  abate,  646. 

0. 
OATHS, 
on  being  called  to  the  bar,  42. 

admission  of  attorneys,  70,  71. 
of  allegiance,  &c.  may  be  taken  before  a  single  judge,  70.  {g.) 
OBLIGATIONS, 
to  king,  1043,  4. 

proceedings  on,  1045,  6. 
from  what  time  lands  are  bound  on,  1051. 
OBSTRUCTIONS, 

justification  under  right  of  entry  to  remove,  646. 
OFFICE  COPIES, 

of  affidavits  to  hold  to  bail,  179,  80. 
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OFFICE  COPIES,  continued.  1 

of  records,  &c.  800. 

depositions  in  Chancery,  when  evidence,  801. 
OFFICERS, 
justifications  by,  or  in  aid  of,  under  legal  process,  646. 
of  army,  navy,  and  marines.     See  tits.  Army,  Navy,  and  Marines. 
of  King's  Bench ; 
judge's,  39,  &c. 
on  crown  side : 

clerk  of  the  crown,  or  coroner,  45. 
secondary,  and  clerk  in  court,  id. 
clerk  of  the  rules,  id. 
examiner,  id. 
calender  keeper,  id. 
clerk  of  the  grand  juries,  id. 
on  plea  side : 

prothonotary,  or  chief  clerk,  id. 

master  or  secondary,  and  assistant,  id.  44. 

clerk  of  treasury,  43. 

custos  brevium,  id.  53. 

filacer,  43. 

duty  of,  in  signing  writs,  id.  (/.) 
exigenter,  43. 
clerk  of  outlawries,  id. 
signer  of  wints,  id. 

bills  of  Middlesex,  id.  44. 
clerk  of  rules,  43. 
papers,  id. 
declarations,  id. 

common  bails,  posteas,  and  estreats,  id. 
dockets,  commitments,  and  satisfactions,  id. 
inner  and  upper  treasury,  id. 
outer  treasury,  id. 
nisi  prius  in  London,  and  other  cities,  &c.  id. 

for  Middlesex,  id.  44. 
errors,  43. 
chief  usher,  and  crier,  52,  3. 
deputy  ushers,  and  criers,  53. 
judges'  clerks,  44,  52. 
bag  bearer,  43. 
of  King's  Bench  prison : 
marshal,  52,  3. 
deputy  marshal,  53. 
chaplain,  id. 
clerk  of  papers,  53. 

day  rules,  id. 
turnkeys,  id. 
tipstaffs,  id. 
of  Common  Pleas ; 
judges,  39,  &c. 
prothonotaries,  44,  729,  &c. 

office  of  chief  and  third,  to  be  vested  in  same  person,  46. 
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OFFICERS,  continued. 

of  Common  Pleas,  continued. 
protbonotaries,  continued. 

duties  of,  47,  8. 
secondaries,  44. 

how  formerly  appointed,  48. 

secondary  to  chief  prolhonotary  to  be  appointetl  by  chief- 
justice,  id. 
first  appointed,  on  vacancy  of  the  other,  to  p(*rf<»rin  dutie?, 

and  receive  cunijiensation,  id. 
duties  of,  id.  49. 
oust  OS  brcviuju,  53. 

commissioners  of  treasury  authorized  to  purchase  office  of,  54. 
filacers,  44,  49,  729. 

how  formerly  appointed,  49. 

appointment  of,  by  stat.  6  Geo.  IV.  c.  83,  §  15,  id. 
duties  of,  id.  50. 
clerk  of  exigents,  44,  5 ;  50. 
supersedeases,  id. 
outlawries,  45,  50. 
reversal  of  outlawries,  id. 
juries,  id. 

warrants,  enrolments,  and  estreats,  45,  50,  51,  2:  71, 

731,  770. 
essoins,  45,  51,  731,  2. 
recoveries,  729. 
king's  silver,  45,  729. 
dockets,  45,  51,  898. 
judgments,  45,  51,  2;  901,  932. 
treasury,  45,  52. 
errors,  id. 
chief  proclamator,  52,  54. 
keeper  of  Westminster  hall,  53. 
criers,  54. 
court-keeper,  id. 
porter,  id. 
of  Fleet  prison ; 
warden,  53,  4. 

proceedings  against,  on  stat.  59  Geo.  III.  c.  64,  p.  324. 
clerk  of  papers,  53. 

rules,  id. 
tipstafis,  id.  54. 
of  King's  Bench  and  Common  Pleas ; 

remedy  against,  in  case  of  misbehaviour,  4r». 

how,  and  for  what  cause,  deputy  may  be  appointed,  id. 

sealer  of  writs,  52,  54,  5. 

commissioners  of  treasui-y  authorized  to  purchase  office  of,  54. 
duty  of,  id.  55. 
of  Exchequer  of  Pleas  ; 
barons,  39,  &c. 
clerk  of  the  pleas,  58. 
deputy,  or  master,  id. 
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OFFICERS,  continued. 

of  Exchequer  of  Pleas,  continued. 

sworn  clerks,  or  attorneys,  58,  157,  8. 
side  clerks,  id. 
sealer  of  writs,  58. 
of  all  the  courts  : 

sheriffs,  id.  59. 
at  nisi  prius: 

clerk  oi  nisi  prius,  59. 
associate,  and  marshal,  id. 
crier,  and  train-bearer,  id. 
of  circuits ; 

clerk  of  assize,  59. 

associate,  id. 

clerk  of  arraigns,  id. 

indictments,  id. 
judge's  marshal,  id. 
crier,  clerk,  steward,  and  tipstaff,  id. 
of  court  of  Great  Sessions  in  Wales,  removable  for  misconduct,  232,  3.  (c.) 
fees  of.     See  tit.  Fees. 
lien  of,  for  their  costs,  337.  {i.) 
duty  of,  on  trials  at  bar,  751. 

complaint  against,  examinable  by  judges,  in  C.  P.  58. 
for  filing  affidavits  in  Chancery,  &c.  of  execution  of  articles  of  clerkship, 

64,id.  (/.) 
of  customs,  and  excise.     See  tit.  Customs  and  Excise. 
OFFICES, 

of  K.  B.  formerly  saleable,  43,  4. 

no  longer  saleable,  and  future  appointments  to,  regulated  bv 

Stat.  6  Geo.  IV.  c.  82,  p.  44. 
of  clerk  of  papers  and  declarations,  to  be  consolidated,  id. 
of  C.  P.  formerly  saleable,  45. 

no  longer  saleable,  and  future  appointments  to,  regulated  by 

Stat.  6  Geo.  IV.  c.  83,  id. 
of  chief  and  third  prothonotaries,  to  be  vested  in  same  person,  46. 
of  filacers,  to  be  executed  by  same  person,  id. 
appointments  to,  id. 
of  K.  B.  and  C.  P. 

to  be  executed  in  person,  and  not  by  deputy,  unless  for  reason- 
able cause,  44,  5. 
appointments  to  be  made  by  chief  justice,  quamdiu  se  bene 

gesserint,  id. 
attorneys  exempt  from,  82. 
disturbance  of,  444.  [b.) 
when  saleable,  under  Lords'  act,  381. 
corporate,  stat.  9  Ann.  c.  20,  confined  to,  656,  7 ;  951. 
for  the  king ; 

different  kinds  of,  1057.  (e.) 
traverse  of,  1072,  1075. 
proceedings  on,  1075,  &c. 
ORDER  of  JUDGE ;  See  tit.  Judges  Order. 

for  time  to  plead,  must  be  drawn  up  and  served,  471. 
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ORDER  of  NISI  TRIUS  ;  See  tit.  Arbitration. 

motion  to  make  it  a  rule  of  court,  in  K.  B.,  485,  490. 
rule  for,  in  C.  P.,  480,  400. 

by  consent  of  defendant's  counsel  and  attorney,  with 

a  particular  authority,  820. 
amendment  of,  id. 
ORDER  of  TRECEDENCE, 

of  advocates,  or  counsel,  42,  3. 
ORIGINAL  WRIT,  37,  8;  91. 
in  King's  Bench ; 

jurisdiction  of  court  by,  37. 
what,  102. 

special,  103. 
when  it  lies,  102. 

in  what  cases  necessary,  id.  104,  5;  132. 
benefit  of  proceeding  by,  102,  1139. 
for  commencing,  or  removing  actions,  103,  4. 
testatum  capias  good  commencement  of  action  by,  27. 
de  cursu,  or  magistraliay  103. 
prcpcijje,  or  si  te  facerit  securum,  104,  699. 
costs  on,  103. 
in  Common  Pleas ; 

jurisdiction  of  court  by,  37,  8. 
special,  91,  104,  131,  2. 
common: 

quare  elausum  f regit  ; 
history  of,  104. 
issues  out  of  Chancery,  745. 

cannot  be  connected  with  another,  to  avoid  statute  of  limi- 
tations, 27. 
outlawry  on,  131,  2;  142. 
chancellor's  common  law  authority  in  issuing,  104,  {a.) 
cannot  be  issued  into  county  palatine,  105,  129. 
by  whom,  and  how  issued,  104,  5. 
form  of,  104. 
direction,  105. 
teste  and  return,  id.  107. 
antedating,  107.  {d.) 
amendment  of,  109,  713. 
•ieclaration  by.     See  tit.  Declaration. 
in  ejectment,  1205. 

commencement  of,  id. 
venue  in,  432. 

need  not  repeat  original,  433. 
oyer  of,  cannot  be  demanded,  id.  [d.)  588. 
against  prisoner  in  Fleet,  92,  358. 

should  be  shown,  on  tendering  declaration,  on  habeas  corpu4i,  409. 
issues  by.     See  tit.  Issues. 

award  oi  venire  facias  on,  722,  3. 
want  of,  when  not  assignable  for  error,  105. 

aided  by  defendant's  undertaking  not  to  assign  it,  id.  607,  8. 
verdict,  108,  923,  1171. 
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ORIGINAL  WRIT,  continued. 

want  of  error,  after  judgment  by  default,  &c.,  108,  1169,  70,  71. 
how  assigned,  1170. 
confession  of,  1171. 
suing  out,  after  error  brought,  id. 
certiorari  for,  1170,  &c. 

proceedings  on,  1170,  71,  1174. 
OVERSEERS.     See  tit.  Clnirchwardeyis  and  Overseers. 
actions  by,  on  bastardy  bonds,  7. 

demand  when  necessary  for  supporting  action  against,  28. 
attorneys  not  liable  to  be  chosen,  82. 
service  of  declaration  in  ejectment  on,  1212. 
inquiry  of  damages,  in  actions  against,  575. 
OUTLAWRIES, 
clerk  of,  in  K.  B.,  43. 

C.  P.,  45,  50. 
reversal  of,  in  C.  P.,  id. 
OUTLAWRY, 

in  civil  actions,  what,  131. 
in  separate,  or  joint  action,  id.  370,  423. 
on  pone,  or  recordari,  &c.  416,  17. 
forfeiture  upon,  131. 

in  criminal  cases,  144. 
waiver  of  women,  131,  135. 

persons  under,  disqualified  from  serving  on  juries,  783. 
upon  mesne  process,  131. 

final  process,  id. 
in  C.  P.  or  common  or  special  original,  id.  132. 

capias,  alias,  ff  pluries  may  be  sued  out  together,  129. 
lies  not,  in  Exchequer,  132. 
writ  of  exigi  facias,  id. 

with  whom  deposited,  when  returned,  in  K.  B.,  133. 

C.  P.,  133. 
allocatur  exigent,  132. 

must  be  in  sheriff's  hands,  when  defendant  is  demanded,  id. 
proclamation,  id.  133. 

teste  and  return  of,  133. 
sheriff's  return  to,  id. 

irregularity  of,  id.  142. 
with  whom  filed,  in  K.  B.,  133. 
C.  P.;  id. 
foreign  proclamation,  id. 
proceedings  on  exigent: 
arrest,  134. 

voluntary  appearance,  id. 
bail,  id. 

supersedeas,  id. 
judgment  of,  or  waiver,  135. 
charging  defendant  in  execution  on,  365. 
capias  utlagatum,  135. 

cannot  be  sued  out  after  death  of  parties,  in  C.  P.,  id. 
general,  id. 
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OUTLAWRY,  continued, 
capias  ntla<jatam,  continued. 
general,  continued. 
form  of,  135. 
proceedings  on,  id.  13(). 
against  bankrupt,  13G. 
bail,  id.  137. 
bail-bond,  130. 
special,  13,"). 

form  of,  137. 
proceedings  on,  id. 
inquisition,  id. 
return,  id. 

transcript  into  Exclicquer,  id. 
venditioni  exponas,  id. 
scire  facias,  id. 
levari  facias,  id.  138. 
bill  of  discovery,  &c.  138. 
poundage  on,  1040. 
prisoner  in  custody  on,  not  discharged  by  bankruptcy,  126. 
how  to  obtain  satisfaction  on,  from  outlaw's  property,  138. 
of  reversing  it  by  writ  of  error,  or  motion,  1311,  40. 
on  motion,  for  error  in  fact,  139. 

want  of  proper  addition,  140. 
jiroclamations,  141,  2. 
appearance,  id. 
bail.     See  tit.  Bail. 
in  joint  action,  139,  40 ;  142,  467. 
in  Common  Pleas,  142,  3. 

after  death,  or  marriage  of  plaintiff,  id. 
entry  of  reversal,  143. 
costs,  id. 

for  not  declaring  after  reversal  of,  in  C.  P.,  423. 
restitution,  144. 

limitation  of  actions,  after  reversal,  15. 
determines  by  death,  144. 

of  one  defendant,  effect  of,  after  death  of  another,  1117. 
how  reversed,  on  death,  144. 
pleading  death,  &c.  in  Exchequer,  id. 
judgment  thereon,  id. 
writ  of  amoveas  manus,  id. 
declaration  after,  130,  140,  (/.)  422,  3. 
plea  of,  in  abatement,  034,  041. 
bar,  044. 
after  last  continuance,  847,  850. 
after  judgment,  1028. 

in  civil  suit,  considered  as  an  execution,  within  stat.  8  Ann.  c.  14,  p.  101.!). 
landlord's  remedy  after  distress,  and  outlawry  reversed,  id. 
OXFORD ; 

claim  of  conusance,  by  university  of,  031,  2  ;  033,  4. 
OYER, 
of  deeds,  &c.  in  what  case  demandablc,  443.  {d.) 
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OYER,  continued. 

of  deeds,  &c.  in  wliat  cases  demandable,  continued. 

by  defendant,  586. 
plaintiff,  id. 
by  and  of  whom  demanded,  id. 
cannot  be  dispensed  with  by  court,  587. 
when  not  grantable,  id. 

deed  is  in  hands  of  third  person,  id. 
necessary  to  be  demanded  during  same  term,  id. 
what  must  be  delivered  under  it,  586. 
of  articles,  referred  to  in  bond,  not  demandable,  586. 
records,  587,  8 ;  742. 
original  writs,  433,  588. 
mesne  process,  129. 
demand  of,  at  what  time  to  be  made,  443,  {d.)  463,  588. 
insisting  upon,  588. 
contesting,  id. 
no  settled  time  for  plaintiff  to  give  it,  in  K.  B.,  id.  589. 
time  for  giving  it,  in  C.  P.,  588.  {m.) 

party,  of  whom  demanded,  must  carry  deed,  &c.  to  his  adversary,  586. 
in  what  time  it  must  be  given  by  defendant,  588. 
judgment  for  not  giving  it,  id. 

setting  forth  the  whole  deed,  &c.  565,  589. 
what  use  may  be  made  of  it  in  pleading,  443,  {d.)  588,  9. 
time  to  plead,  or  reply,  after,  468,  9 ;  588,  9. 
inserting  deed  on,  in  plea  or  replication,  589. 

consequences  of  not  inserting  the  whole,  or  setting  it  out  untruly,  id. 
OYER  and  TERMINER ; 

commission  of,  41. 

P. 
PALACE, 

royal,  privilege  of,  219. 
PALACE  COURT; 

procedendo  awarded,  in  action  on  bail  bond  in,  411. 
PANEL, 

of  jury.     See  tit.  Jury. 
PANNAGE ; 

ejectment  will  not  lie  for,  1193. 
PAPER  BOOK ;  See  tit.  Issues. 

when  delivered  to  judges,  in  K.  B.,  504,  738. 

C.  P.,  505. 

in  error,  1176,  7. 
PAPER  DAYS,  504. 

argument  of  causes  on,  id. 
PARISH,  434. 

when  not  necessary  to  be  stated  in  declaration,  id. 

description  of,  id. 

registers,  of  christenings,  &c.,  802. 

indentures,  books  for,  id. 
PARISH  BOOKS, 

inspecting,  593,  4. 
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PARISH  BOOKS,  continued. 

rule  for,  iihsolutc  in  first  instance,  o94. 
PARISH  CLERKS, 

exeniptcil  from  serving  on  juries,  784. 
PARISH  OFFICERS; 
actions  by,  7. 

costs  in  actions  against.     Sec  tit.  Cunts. 
PARK-KEEPER: 

justification  by,  045. 
PARLIAMENT, 

writ  of  error  in,  102,  1137,  &c. 

formerly  abated,  by  prorogation  or  dissolution  of,  1164. 
PAROL  DEMURRER,  635,  645,  1121,  1175. 
PARTICULARS, 

of  residences  and  additions  of  parties,  calling  for,  534,  630,  1231. 
plaintiff's  demand,  590. 
in  what  cases  demandable,  id. 

in  assumpsit,  or  debt,  for  goods  sold,  &c.  id. 
of  objections  to  abstract,  597. 
debt  on  bond,  for  performance  of  covenants,  id. 
when  there  is  a  general  form  of  declaring,  id. 
in  ejectment,  000,  1231,  2. 
in  what  cases  not  demandable  : 

in  special  assunijjsits,  <fec.  597. 
actions  for  wrongs,  id. 
summons  for,  590. 

when  taken  out,  590. 

before  appearance,  id.  597. 

after  previous  order  for  time  to  plead,  &c.  471,  597. 

order  on,  590,  7. 

how  far  a  stay  of  proceedings,  597. 

defendant  must  undertake  by,  to  plead  issuably,  id. 

make  some  admission,  in  favour  of  j)lain  tiff,  id. 
forms  of,  referred  to,  id.  (a.) 
how  given,  598,  9. 

sufficient,  if  they  convey  the  requisite  information,  though  inaccu- 
rately drawn  up,  598. 
must  not  be  merely  an  echo  of  counts  in  declaration,  599. 
erroneous  date  in,  will  not  vitiate,  id. 
evidence  on,  599,  GOO. 

proof  of  by  defendant,  entitles  plaintiff's  counsel  to  reply,  858. 
time  to  plead,  after  delivery  of,  in  K.  R.,  409,  598. 

C.  P.,  id. 
in  Exchequer,  598. 

rule  for,  in  vacation,  in  court  of  Great  Sessions  in  Wales,  486,  7, 

(u.)  598.  (/.) 
non  pros  cannot  be  signed  for  non-delivery  of,  598. 
of  defendant's  set-off,  id. 

summons  and  order  for,  id. 
form  and  effect  of,  598.  {I.) 
consequence  of  not  delivering,  598. 

0 
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PARTICULARS,  continued. 
of  defendant's  set-off,  continued. 

rule  for,  in  vacation,  in  court  of  Great  Sessions  in  Wales,  486,  7, 

(m.)  598.  (/.) 
objecting  to,  at  trial,  598. 
summons  and  order  for  further  particulars,  471,  514,  598,  9. 
to  amend  particulars,  598,  9. 
costs  on,  599, 
effect  of,  at  trial,  600. 

no  ground  for  striking  out  inapplicable  counts,  617. 
PARTITION, 

amendments  in,  of  declaration,  and  sheriff's  return,  699. 
PARTNERS, 

in  Ireland,  or  Scotland,  how  to  sue  or  be  sued,  9. 
distraining  effects  of,  112. 
actions  by  or  against,  6. 

one  or  more  members  of  a  firm,  7.  (c.) 
pleas  in,  636. 

set-off  in,  when  allowed,  664,  5. 

executions  against,  1007,  8.  , 

signing  note,  on  Lords'  act,  381,  2. 
attorneys,  liability  of,  to  penalties,  78. 
execution  of  warrant  of  attorney,  by  one  of  several,  548. 
submission  to  arbitration  by  one,  does  not  bind  the  others,  822. 
PARTNERSHIPS, 

in  Ireland,  or  Scotland,  how  to  sue  or  be  sued,  9. 
PASTURE, 

justification  under  rights  of  common  of,  645,  6. 
PATENT, 

of  precedence,  42. 
action  for  infringing,  604. 
venue  in,  id. 
evidence  in,  612. 
scire  facias  for  repealing,  1090,  91;  1093,  &c.  and  see  tit.  Scire  Facim. 
venue  cannot  be  changed  in,  604. 
costs  in,  1095,  6. 
PAUPERS, 
what,  97. 

when,  and  how,  admitted  to  sue  m  forma  pauperis,  id.  98. 
judge's  order  for  that  purpose,  id.  \q.) 
discharging,  98. 

must  first  be  made  a  rule  of  court,  id. 
effect  of,  as  to  costs  previously  incurred,  99. 
effect  of  admission,  98. 

opinion  of  counsel,  or  certificate,  necessary  for  admitting,  98. 
not  liable  to  costs,  id. 
may  receive  them,  id. 
how  answerable  for  delay,  id. 
staying  proceedings,  in  ejectment  by,  id.  99. 
not  allowed  to  defend  in  formd  pauperis,  97. 

entitled  to  issue  money,  726. 
may  have  trials  at  bar,  749. 
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PAUPERS,  continued. 

must  pay  costs,  for  not  proceeding  to  trial,  in  C.  P.,  750. 
aliter,  until  dispaupered,  in  K.  B.,  OH,  750. 
PAYMENT, 

when  presumed,  in  debt  on  bond,  or  judgment,  18,  19. 

not  proved,  by  indorsement  on  note  or  bill,  &c.  19. 
to  attorney  or  agent,  when  payment  to  principal,  07. 
of  debt,  after  action  brought,  (!2G.  (//.) 
money  into  court.     See  tit.  Money. 
sixpences,  on  Lords'  act,  381,  2. 
plea  of,  in  debt  on  bond,  18,  G51. 

by  heir,  or  devisee,  G44,  5. 
when  pleaded,  or  given  in  evidence,  G4G,  7;  G51,  1128,  9. 
without  acquittance,  how  pleaded  at  common  law,  920. 
PEACE, 

commission  of,  41. 

proceedings  on  recognizance  to  keep,  1003. 
PEERS, 

how  proceeded  against,  27,  37,  01,  102,  104,  112,  11.5,  IIG,  &c.  ;  145. 
jointly  with  others,  118. 

under  stat.  6  Geo.  lY.  c.  IG,  pp.  IIG,  17. 
Irish,  proceedings  against  by  bill,  in  C.  P.,  118. 

privilege  of  from  arrest,  &c.  192. 
original  writ  against,  118. 
prcpcipe  for,  id.  [n.) 

how  it  differs  from  that  against  other  persons,  118. 
process  against,  by  original,  id.  110. 
form  of  summons  on,  id. 
motion  to  set  aside,  when  made,  118,  145. 
cannot  cast  essoin,  109. 
privilege  of,  from  arrest,  102. 

Scotch  and  Irish  Peers,  id. 
note  of  appearance  for,  121.  (a.) 

beginning  of  declaration  against,  by  original,  118,  121.  (a.) 
cannot  be  bail,  247,  2G7. 

attached,  for  non-payment  of  money,  102. 

non-performance  of  award,  835. 
taken  in  execution,  121,  1025,  G. 
exempted  from  serving  on  juries,  784. 
liable  to  attachment,  for  contempt  of  process,  192,  807. 
bail  of,  discharged,  200. 
PENAL  ACTIONS, 
limitation  of,  14,  15. 

against  attorneys,  &c.  for  practising  without  certificate,  7G,  7. 
when  brought  in  the  superior  courts,  517,  18. 

at  the  assizes,  &c.  id. 
process  in,  need  not  state  in  what  character  plaintiflf  sues,  147. 
declaring  by  the  bye  in,  in  C.  P.,  425. 
venue  in,  420,  30. 
arrest  in,  172. 

may  be  commenced  by  latitat,  146. 
prosecution  of  by  collusion,  consequence  of,  656. 
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PENAL  ACTIONS,  continued. 

compounding.     See  tit.  Compounding  Penal  Actions. 
staying  proceedings  in,  on  payment  of  penalty,  541. 
on  Stat.  21  Jac.  I.  c.  4,  p.  518. 

other  statutes,  518,  &c. 
till  security  be  given  for  costs,  535. 
discovery  of  plaintiff's  place  of  abode  in,  534. 
entitling  plea  in,  564. 
changing  venue  in,  604. 
double  pleas  not  allowed  in,  655. 
amendments  in,  at  common  law,  698,  711,  12. 
by  statute,  712,  13;  927,  8. 

adding  continuances,  679. 
of  judgments,  942. 
not  within  16  &  17  Car.  II.  c.  8,  p.  1153. 

Lords'  act,  376. 
issue  money  in,  726. 

judgment  as  in  case  of  nonsuit  in,  765,  6,  7. 
trial  of,  when  it  cannot  be  put  off,  771.  (/.) 
notice  to  produce  deeds,  &c.  on  whom  served,  803. 
evidence  in,  after  removal  on  stat.  38  Geo.  III.  c.  52,  p.  724. 
variance  between  declaration  and  evidence  in,  when  not  material,  434,  5. 

damages  in,  not  recoverable  by  common  informer,  446,  870, 
remittitur  of,  942. 
judgment  reversed  for,  1179. 
posteas  in,  901. 
judgments  in,  942,  3. 

as  in  case  of  nonsuit,  762,  767. 
costs  in.     See  tit.  Costs. 
within  stat.  32  Hen.  VIII.  c.  30,  pp.  927,  8. 

error  lies  in  Exchequer  Chamber,  when  part  of  penalty  is  given  to  the 

king,  1140. 
PENALTIES, 

for  practising  as  attorneys,  without  being  admitted,  61. 
against  attorneys,  &c.  for  practising  without  certificate,  76,  7. 
relating  to  customs  and  excise,  lotteries,  and  stamp  duties,  how  recovered, 

519,  20. 
noli  prosequi  by  attorney-general,  on  informations  for,  519.  (g.) 
on  game  laws,  &c.  distress  for,  528.  (/.) 
for  non-residence.     See  tit.  Non-Residence. 
difference  between,  and  stipulated  damages,  173,  (o.)  876,  7. 
arrest  not  allowed  for,  173,  4 ;  185. 

when  considered  as  the  debt  at  law,  173,  4;  541,  876,  7,  8. 
staying  proceedings,  in  actions  for,  518,  &c. 

on  payment  of,  541. 
pleas  in  debt  for,  650. 
cannot  be  set  off,  664. 

damages  and  costs,  in  actions  against  justices,  for  levying,  892,  3. 
how  applied,  in  action  for  money  won  at  play,  985. 
execution  when  not  allowed  for,  997,  1108. 
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PENALTIES,  co)itinued. 

of  forfeited  recognizances  of  bail  to  attachments,  not  applicable  to  pay- 
ment of  debt  and  coatd,  104ri. 
PEREMnORY  DAYS,  505,  (1. 

PAPER,  in  K.  B.,  505. 
C.  P.,  50G. 
UNDERTAKING.     See  lit.  JudjmvnU  as  in  ran,-  of 

Nonsuit. 
PERFORMANCE, 
plea  of,  043. 

when  pleaded,  or  given  in  evidence,  647. 
replication  to  plea  of,  086,  7. 
PERJURY,  174. 
by  bail,  274,  5 ;  277. 
in  affidavit  to  hold  to  bail,  302. 

indictment  for,  on  affidavit,  Avith  defective  yitraf,  495,  6. 
evidence  on,  496. 

no  ground  for  staying  proceedings,  528,  907. 
variances  in,  immaterial,  435,  in  notis.  col.  2,  001. 
conviction  of,  ground  for  new  trial,  907. 
PER  MINAS, 

must  be  pleaded,  in  debt  on  bond,  650,  51. 
plea  of,  not  formerly  signed,  in  C.  P.,  672. 
PERSON, 

pleas  in  abatement  to.     See  tit.  Fleas  and  Pleading. 
PETITION, 

of  right,  to  king,  1072,  1075,  6. 
to  court ; 

for  day  rules,  235,  373,  4 ;  509. 

relief  against  extortion  of  gaolers,  &c.  232,  509. 
for  relief  on  Lords'  act,  374,  5;  377,  8;  509. 
discharge  of  insolvent  debtors,  389,  90. 
judge  at  chambers; 
for  paupers,  97,  509. 
infants,  99,  100 ;  509. 
court  of  Great  Sessions,  in  Wales,  510. 
master  of  rolls ; 

for  original  writ,  108,  9;  509,  1171. 
amending  original,  109,  509. 
lords  of  treasury ; 

for  money  levied  on  capias  uthujaturn,  138,  509. 
attorney-general ; 

for  allowance  of  writ  of  error,  509,  1141. 
House  of  Lords ; 

to  return  certiorari  by  a  short  day,  1171. 
for  day  to  assign  errors,  1108. 
to  have  cause  appointed  for  a  short  dav,  1177. 
PETITIONING  CREDITOR.     See  tit.  Bankrupt. 

costs  of,  330,  31. 
PETTY  BAG  OFFICE, 

clerks  of,  excepted  out  of  stat.  22  Geo.  II.  c.  46,  p.  62. 
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PETTY  OFFICERS, 

in  navy,  what,  198.  (/,) 
PEWS.     See  tit.  Seats  in  Churches. 
PHYSICIANS, 

when  exempted  from  serving  on  juries,  784. 
PILOTS, 

when  exempted  from  serving  on  juries,  id. 
PLACITA,  775,  1172,  1176. 

in  K.  B.,  733,  775,  917,  1172. 
C.  P.,  733,  775,  918. 
Exchequer,  723,  733,  777. 
Chamber,  1176,  7. 
PLAINT, 

levied  in  inferior  court,  before  cause  of  action,  no  ground  of  error,  92. 
in  trespass,  146. 

proceedings  on,  id.  147. 
in  replevin,  416. 

not  removable  from  county  court  in  Wales,  into  K.  B.  by  certio- 
rari, 400,  414. 
PLEA  ROLL,  47,  {c.)  729. 

various  significations  of,  728.  {g.) 
entries  on.     See  tit.  Rolls. 

of  continuances,  678,  9. 
amendment  of,  707,  8. 

by,  713. 
filing,  to  move  for  a  suggestion,  &c.  489. 
when  brought  in,  730,  31,  2. 
PLEAS  and  PLEADING, 
general  order  of; 

at  law,  680. 

in  equity.     See  tit.  Equity. 
time  for  pleading ; 

upon  attachment  of  privilege,  321. 

bill  against  attorneys,  &c.  322,  3 ;  464. 

prisoners,  in  custody  of  marshal,  359,  464. 
sheriff,  &c.  347. 
certiorari,  or  habeas  corpus,  413,  464,  467. 
pone,  or  recordari,  kc.  418. 
original  writ,  or  bill  of  Middlesex,  &c. : 
formerly,  464. 
at  this  day ; 

when  plaintiff  declares  absolutely,  id.  465. 

de  bene  esse,  453,  465. 
how  reckoned,  465,  id.  (e.) 
in  Common  Pleas,  466,  7. 

when  declaration  is  filed  on  essoin  day,  466. 

after  essoin,  on  or  before  appearance  day,  id. 

appearance  day,  id. 
de  bene  esse,  id. 
days  are  reckoned  inclusively,  id. 
in  Exchequer,  454,  5;  467,  8. 
after  imparlance,  466,  7. 
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PLEAS  AND  PLEADING,  continued. 
time  for  pleading,  continued. 

upon  original  writ,  &c.  continued. 

after  four  terms.     Sec  tit.  Term's  Notice. 
changing  venue,  4tJiS. 
demanding  oyer,  in  K.  li.,  id.  588. 
C.  P.,  408,  9. 
delivering  liill  of  particulars,  in  K.  15.,  4G9,  598. 

C.  P.,  598. 
giving  security  for  costs,  in  C.  P.,  400. 
amending  declaration,  in  K.  B.,  id.  TU7. 

0.  P.,  409. 
judgment  of  reapondeat  ouster^  042. 
to  the  jurisdiction,  038,  9. 
in  abatement,  id. 

pleas  in  bar  cannot  be  pleaded  before  bail  perfected,  405, 

0 ;  500,  039. 
may  be  delivered  at  any  time  before  judgment,  50(j. 
cannot  be  delivered  after  ten  o'clock  at  night,  499, 

072. 
further  time  to  plead,  409,  70. 

summons,  and  motion  for,  id.  488. 
how  reckoned,  470,  71. 
month  what,  47. 
t)  the  jurisdiction,  030. 

in  local  actions,  id. 
ejectment^  id.  631. 
transitory  actions,  631. 
when  to  be  pleaded,  638,  9. 
mode  of  concluding,  637,  8. 

must  be  pleaded  iwperson,  and  with  only  /m// defence,  637. 
in  courts  of  equity.     Sec  tit.  Uquiti/. 
in  batement ; 

to  the  person  of  plaintiff,  030,  034, 

defendant,  403,  000,  630,  635,  0. 
count,  030,  030,  7. 
writ,  030,  030,  042. 

form  of,  449,  030,  036,  638. 
action  of,  630,  637. 
foimattcr  apparent,  630,  7. 
extrinsic,  id. 
'ariance  between  writ  and  count,  id. 
misitatcment  in  traverse  in,  cause  of  special  demurrer,  638. 
not.mcndable,  id. 

majbe  waived,  in  order  to  plead  in  bar,  673. 
in  8re  facias,  1121,  1128,  &c. 
gen«al  requisites  of,  087. 
raayic  pleaded  by  attorney,  id. 
begining  and  conclusion  of,  id.  038. 

cann-  be  pleaded  before,  or  mitil  defendant  has  appeared  and 

perfected  bail,  405,  0.  039. 
aiiQV  full  defence,  637. 
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PLEAS  AND  PLEADING,  continued. 
in  abatement,  continued. 

cannot  bo  pleaded  after  staying  proceedings  on  bail-bond,  504. 
when  to  be  pleaded,  463,  688,  9. 

before  imparlance,  id. 
must  be  verified  by  affidavit,  640. 

signed  and  filed,  in  K.  B.,  id. 
filed  or  delivered,  in  C.  P.,  id. 
calling  for  residences  and  additions  of  parties,  534,  636. 
replying  on  demurring  to,  641. 
Avithdrawing  demurrer  to,  638. 
judgments  on.     See  tit.  Judgments. 

writ  in  debt  may  be  abated  in  part,  and  stand  good  for  remain- 
der, ^2. 
time  to  plead,  after  judgment  o^  respondeat  ouster,  641. 
in  what  cases  a  second  plea  in  abatement  is  allowed,  id. 
in  courts  of  equity.     See  tit.  Equity. 
in  bar,  what,  643. 
in  denial; 

of  the  whole  cause  of  action,  id. 
part  of  it,  id. 
in  confession  and  avoidance, 

by  matter  precedent,  643. 
subsequent,  id. 
by  way  of  estoppel,  140,  643. 
to  extents,  927,  1077,  8. 
what  is  aided,  or  waived  by,  83,  108. 
in  actions  on  bail-bonds,  304,  5. 
general  issue,  what,  643. 
in  assumpsit,  id. 

covenant,  id.  648,  667,  8. 
debt  on  simple  contract,  643. 
specialty,  id. 
record,  id. 
scire  facias,  id. 
case,  645. 
detinue,  id. 
replevin,  645. 
trespass  vi  et  armis,  id. 
reference  to  forms  of,  643.  (/.) 
when  proper  to  be  pleaded,  646,  &c.  653.  (/.) 
what  may  be  given  in  e'^idence  on; 
in  assumpsit,  646,  7. 

bankruptcy  of  plaintiff,  or  his  dischrge  under  in- 

so'ent  act,  647. 
covenant,  648. 
debt  on  simple  contract,  id. 

bond,  or  other  specialty,  id.  64950,  51. 
record,  651. 
case,  id.  652. 
detinue,  652. 
trespass  to  persons,  id.  653. 
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PLEAS  AND  PLEADING,  continued. 
in  bar,  ■what,  continued. 

general  issue,  what,  continued. 

trespass  to  personal  property,  G52,  3. 
real  property,  id. 
against  justiees,  &c.  G53. 

offieersof  army,  navy,  or  marines,  id.  (/'.) 
persons  acting  under  hankrupt  act,  id. 
acts  relative  to  lar- 
ceny, &c.  id. 
pleas  amounting  to,  G58,  4. 
of  colour ; 

implied,  053. 
express,  id.  654. 
engrossing,  671. 
delivering,  or  entering,  in  K.  B.,  id.  072. 

filing,  in  C.  P.,  072. 
may  be  filed  with  clerk  of  judgments,  in  K.  B.,  560.  (/.) 
when  delivered,  must  be  drawn  up  at  length,  in  C.  P.,  072. 
need  not  be  signed,  071. 
waiving,  673. 

withdrawing,  to  plead  it  de  novo,  with  notice  of  set  off,  &c.  4S8,  622, 

008,  069,  673. 
and  pleading  specially,  in  K.  B.,  073. 

C.  P.,  id.  074. 
statute  of  limitations,  in  C.  P.,  formerly 

refused,  073. 
special  pleas, 

in  actions  upon  contracts; 
between  the  parties : 
in  avoidance,  043. 
in  performance,  043. 
excuse  of,  id. 
discharge,  id.  044. 

by  insolvent  debtor,  394. 
by  executors  and  administrators,  044. 
heirs  and  devisees,  id.  045. 
in  actions  for  toronrjs ; 

in  justification,  or  excuse,  045. 

in  case,  for  libels,  or  words,  id.  651,  2. 
trover,  651. 

replevin.     See  tit.  Replevin. 
trespass  to  persons,  645. 

personal  prciperty ; 
for  taking  cattle,  or  goods,  id. 
killing  dogs, 
cutting  ropes,  id. 
real  property,  id.  640. 
generally ; 
in  justification,  or  excuse,  id. 

discharge,  040. 
on  erroneous,  and  irregular  judgment,  1032. 
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PLEAS  AND  PLEADING,  continued. 
in  bar,  continued. 

special  picas,  continued. 
when  necessary ; 
in  assumpsit,  647. 
covenant,  648. 
debt  on  simple  contract,  id. 
for  rent,  649. 
qui  tarn,  id. 
for  a  penalty,  650. 

on  bond,  or  other  specialty,  649,  650,  51. 
record,  651. 
trover,  id. 

action  for  words,  id.  652. 
libel,  652. 
escape,  649. 
detinue,  652. 
trespass,  id.  653. 
sham,  subtle,  and  ensnaring  pleas  discountenanced,  564,  5,  6. 
in  King's  Bench; 

what  pleas  need  not  be  signed,  671. 

must  be  signed,  and  filed,  672. 
origin  and  reason  of  signing  them,  id.  (/.) 
what  must  be  delivered,  671,  2. 

waiving  general  issue  or  demurrer,  and  pleading  or  demurring 

specially,  673. 
striking  out,  and  giving  general  issue,  id.  674. 
rule  to  abide  by,  484,  674. 
in  Common  Pleas , 

delivering,  or  filing,  672. 
what  pleas  must  be  signed,  id.  673. 
signing,  id. 

waiving,  or  withdrawing,  674,  5. 
rule  to  abide  by,  not  used,  484,  (w.)  674. 
single  or  double : 

at  common  law,  654. 
by  Stat.  4  Ann.  c.  16,  id.  655. 
determinations  upon  this  statute,  655. 
in  quo  warranto,  656,  7. 

what  pleas  may  or  may  not  be  pleaded  together,  in  general,  655. 

'inC.P.,id.  656. 
motion  for  leave  to  plead  several  matters; 
in  King's  Bench,  657. 
Common  Pleas,  id.  658. 
when  made,  658. 
rule  to  plead  several  matters ; 
in  King's  Bench,  657. 

Common  Pleas,  488,  657. 
when  drawn  up  of  course,  on  a  Serjeant's  hand,  657. 

not  granted  without  an  affidavit,  656.  (a.) 
nisi,  657. 

service  of,  658. 
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PLEAS  AND  TLEADING,  continued. 
in  bar,  special,  single  or  double,  continued. 

in  Coiiniion  Pleas,  nini,  continued. 
making  a])solute,  id. 
absolute,  id. 

copy  of",  annexed  to  plea,  id. 
erroneously  entitled,  id. 
judge's  order  for,  in  vacation,  id. 
all  double  pleas  must  be  filed,  in  K.  B.,  G72. 
signed,  in  C.  P.,  G73. 
consequences  of  pleading  double,  witbout  leave  of  court,  658. 
its  not  appearing  that  leave  was  obtained,  id. 
costs  on  double  pleading,  058,  &c. 
in  general,  their  qualities  and  conditions,  451,  GGO,  Gl. 
general  pleading,  in  what  cases  alloAvcd,  GGO,  Gl. 
mode  of  pleading  seisin  of  king,  442,  {b.) 

corporation,  id. 
setting  out  deeds,  &c.  on  oi/cr,  443,  (d.)  565,  589. 
conclusions  of,  6G2. 

when  defendant  must  plead  issuably,  471,  2,  3;  5G3,  5G7,  597. 
what  are  issuable,  470,  71,  2 ;  5G3,  4. 
when  delivered,  504,  5. 
to  whom,  97.  {b.) 

in  what  attorney's  name,  id.  566,  672. 
searching  for,  in  K.  B.,  5G3. 

C.  P.,  id. 
adding,  488,  G74. 

or  withdrawing,  rule  for,  488. 
abiding  by,  C74. 

rule  for  unnecessary,  in  C.  P.,  484.  (w.) 
striking  out,  G74,  5. 
amending.     See  tit.  Amendments. 
setting  aside,  463,  473,  564,  5 ;  639,  40,  41 ;  677. 
replications, 

in  denial,  677,  683. 

of  the  whole  plea,  683,  4,  5. 
of  part  of  it,  683. 

with  a  traverse,  id. 

what  and  when  necessary,  684. 
rules  respecting  it,  id.  685. 
added,  after  verdict,  924,  5. 
in  confession  and  avoidance,  685. 
by  matter  precedent,  id. 
subsequent,  id. 
by  way  of  estoppel,  83,  677,,  685. 
to  plea  of  discharge  under  insolvent  act,  394. 
enrolling  deed  on  oyer  in,  589. 
on  extents,  1078,  9. 
qualities  of,  685,  6. 
must  not  be  double,  id. 

may  contain  several  distinct  answers,  to  difterent  parts  of  plea,  id. 
with  a  protcstando.     See  tit.  Protcstando. 
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PLEAS  AND  PLEADING,  continued. 
replications,  continued. 

must  be  consistent  with  declaration,  G88,  9. 
departure,  what,  id. 

instances  of,  id.  698. 

as  to  time  and  place,  698. 
how  taken  advantage  of,  id. 
by  way  of  new  assignment, 

general  nature  of,  690. 
as  to  time,  id. 

on  plea  of  license,  id. 
as  to  place,  690,  91,  2. 

in  another  part  of  same  close,  69 
extra  viam,  id. 
other  circumstances,  id. 
when  proper,  and  when  not,  id.  692. 
must  be  certain,  692. 
pleas  to,  id. 

mode  of  concluding,  id.  693. 
conclusions  of,  686,  692,  3. 
demand  of,  when  necessary,  676. 
when  delivered  or  filed,  in  K.  B.,  693. 

C.  P.,  id. 
signed,  id. 
waiving,  on  extents,  1079,  80. 
rejoinders,  sur-rejoinders,  rebutters,  sur-rebutters,  &c.  693. 
when  signed,  in  C.  P.,  id. 
delivering  or  filing,  id. 
on  extents,  1079. 
rejoining  gratis,  472. 
demand  of  sur-rejoinder,  &c.  693. 
amendment  of  pleas,  replications,  &c.  708,  9 ;  850. 
plea  or  replication  bad  in  part,  is  bad  in  toto,  694. 
of  nul  tiel  record,  how  concluded,  742. 
replication  to,  id. 
replication  of  nul  tiel  record,  how  concluded,  id.  743. 

rejoinder  to,  743. 
pleapw/s  darrein  continuance; 
what,  847. 

when,  and  in  what  cases,  pleadable,  822,  847,  8,  9;  1131. 
in  what  not,  848. 
when  pleadable  in  bank,  or  at  nisi  prius,  id.  849. 

nunc  pro  tunc,  848. 
in  abatement,  849,  50. 
peremptory,  id. 
conclusion  of,  id. 
after  bringing  money  into  court,  625. 
in  bar,  849,  50. 

form  of,  at  the  assizes,  850. 
conclusion  of,  id. 
waiver  of  former  bar,  id. 
must  be  certain,  id. 
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PLEAS  AND  PLEADING,  continued. 
i[i\cii3  puis  darrein  continuance^  continued. 
how  restruined,  SfjO. 
proceedings  on,  851. 
other  pleas  pleadable  at  niai  prius,  850. 

])leadings  cannot  be  objected  to,  on  demurrer  to  evidence,  8G5. 
what  defects  in  plea<lings  arc  aiiled  after  verdict,  at  common  law,  919,  &c. 
are  amendable.     Sec  tit.  Amendments. 

cured,  as  matter  of  form,  by  statutes  of  jeofails,  824,  5. 
repleader,  904. 

when  granted,  921. 
rules  respecting,  id. 
issues  on,  hy  whom  made  up,  717. 

how  it  differs  from  judgment  non  obstante  veredicto^  922. 
costs  on,  921. 
pleadings  in  ejectment,  630,  31;  1227,  1230,  and  sec  tit.  Ejectment, 
scire  facias.     See  tit.  Scire  facias. 
error.     See  tit.  Error. 

of  death,  &c.  for  reversing  outlawry,  144. 
courts  of  equity.     See  tit.  E^uiti/. 
PLEDGES, 

by  original,  110. 

bill,  446. 
in  inferior  court,  discharged  by  putting  in  and  perfecting  bail  above, 

404,  (ft.) 
want  of,  aided,  923. 
in  replevin,  liability  of,  1038,  9. 
PLENE  ADxMINISTllAVIT, 
plea  of,  general,  644. 
special,  id. 

when  it  may  be  pleaded  in  scire  facias,  1113,  14;  1130,  31. 
need  not  be  signed,  in  K.  B.,  671. 
must  be  delivered,  id.  672. 

affidavit  formerly  necessary  for  pleading  it,  with  another  plea, 

in  C.  P.,  657. 
not  formerly  signed,  in  C.  P.,  672. 
issue  on,  by  whom  made  up,  717. 
evidence  on,  427,  719,  939. 
costs  on,  976,  980. 

on  acquittal  of  one  defendant,  986. 
confession  of,  and  judgment  of  assets  quando,  &c.  683. 
scire  facias  on,  1113. 
PLURIES, 

writs  of.    See  tits.  Capias  ad  satisfaciendum,  Fieri  Facias,  and  Process. 
POINT  RESERVED,  498,  9;  900. 

motion  for  nonsuit  after,  904,  910.  {d,  c,  f.) 
POLICY  of  INSURANCE, 

debt  proveable  by  assured  on,  under  commission  of  bankrupt,  205.  {h.) 
actions  on; 

arrest  not  allowed  in,  without  an  adjustment,  &c.  173. 
declaration  in,  of  sums  assured,  &c.  591. 
order  in,  for  plaintiff  to  produce  papers,  id. 


1474  INDEX. 

POLICY  OF  INSURANCE,  continued. 

actions  on,  continued. 
changing  venue  in,  604. 

bringing  money  into  court  in,  620,  625,  6 ;  628. 
effect  of,  626,  7. 
costs  on,  628. 
consolidation  rule,  what,  614,  15,  16. 
history  of,  614,  15. 
terms  imposed  on  defendant,  615. 
staying  proceedings  on,  539. 

setting  aside  proceedings,  on  bringing  money  into  court,  615. 
opening,  id. 

motion  for  leave  to  take  out  execution,  after  verdict  for  plaintiff, 

487,  996. 
in  what  cases  verdict  is  conclusive,  and  in  what  not,  615,  16. 
proceedings  on,  in  C.  P.,  id. 
relates  solely  to  verdict,  615. 
effect  of,  on  bringing  writs  of  error,  1134. 
evidence  of  interest  in,  on  execution  of  inquiry,  581. 
interest  not  recoverable  in,  873. 
costs  in,  616,  628. 
of  new  trial,  916. 
setting  off  losses  and  returns  oi  premium^m  actions  ior  premiums  on,  665. 
POLICY  BROKERS, 

set-off  in  actions  against,  id. 
POLLS,  challenging.     See  tit.  Jury. 
PONE, 

or  si  te  feccrit  securum,  104. 
loquelam  to  remove  replevin  cause  ; 

what,  and  when  it  lies,  38,  414,  15. 

direction  of,  414,  15. 

form  of,  id. 

fee  on  issuing,  105.  (/.) 

cause  for,  when  shown,  415. 

what,  id. 
effect  of,  id. 

receipt  and  allowance,  id. 
return ; 

when  and  how  made,  id.  416. 
what  is  good,  and  what  not,  416. 
when  plaint  is  removed  under  it,  id. 
proceedings  on : 

filing  writ,  and  return,  415,  16,  17,  18. 

effect  of,  416. 
rule  to  appear,  416,  17 ;  483. 
process  to  compel  appearance,  416,  17. 
appearance  of  defendant,  417. 
rule  to  declare,  id.  418,  483. 

for  time  to  declare,  417,  423,  4 ;  484. 
demand  of  declaration,  417. 
declaration,  id. 
de  novo,  id. 
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TONE,  continued. 

loquelam^  to  remove  replevin  cause,  continued. 
proceedings  on,  continued, 
non  pros,  418. 
procedendo,  414,  41G,  418. 
rule  to  avow,  or  plead  in  bar,  418,  483. 
imparlance,  418. 
sul»se<iuont  proceedings,  id. 
per  vadios,  to  eompi'l  appearance,  417. 
in  Durham,  1014. 
POORS'  RATE, 

distress  for,  on  goods  of  ambassador's  servant,  191. 
trel)le  damages  in  action  for  levying,  888,  894. 
POPE'S  BULL,  or  LICENSE, 

on  wliat  questions  evidence,  801. 
POPISH  RECUSANCY,  G34,  G41. 
POPULAR  ACTIONS.     See  tit.  J'enal  Actio7i8. 
POSSESSION,  sufficient  against  wrong-doer,  444. 
POSTEA, 
what,  900. 
form  of; 

on  verdict  for  plaintiff,  id.  {e.) 

nonsuit,  or  verdict  for  defendant,  id. 
wben  juror  is  withdrawn,  8G1,  2.  (/.) 
in  ejectment,  1238,  9. 
in  King's  Bench ; 

when,  and  by  whom  entered,  900. 
marking,  id. 

must  be  brought  in,  before  motion  in  arrest  of  judgment,  489,  928. 
rule  for  bringing  it  in,  id. 
in  Common  Pleas; 

when,  and  by  whom  entered,  901. 
delivered  out,  id. 

to  prothonotaries,  id. 
left  with  clerk  of  judgments,  id.  932. 
staying  in  officer's  hands,  898. 
new  one  ordered,  901. 
amendment  of,  713,  894,  901. 

in  Avhat  cases  evidence,  and  in  Avliat  not,  902,  943,  4. 
variance  from,  in  stating  before  whom  cause  was  tried,  901. 
POST  OBIT  BOND,  553. 

not  within  statute  8  &  9  W.  III.  c.  11,  §  8,  p.  584. 
POST  OFFICE, 

books  of,  802. 
inspecting,  593. 
POST  TERMINUM  ROLLS,  in  K.  B.,  730. 

C.  P.,  728,  (</.)731.- 

POUNDAGE,  1039. 

when  sheriff  is  entitled  to,  and  when  not,  id.  1040. 

levying,  on  statute  43  Geo.  III.  c.  46,  §  5,  pp.  997,  8;  1039.  40. 

remedy  for,  1040. 

against  sheriff,  when  excessive,  id. 
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POUNDAGE,  continued. 

on  extents,  1056,  7;  1070,  71,  2. 

levari  facias,  for  crown  debt,  1040,  41. 
recognizance  in  nature  of  statute  staple,  1088,  9. 
POWER  of  ATTORNEY, 

to  execute  lease,  in  ejectment,  on  vacant  possession,  1201. 
demand  money,  on  award,  836,  7. 
PRACTICE, 

of  inferior  court,  certiorari  to  return,  715.  ' 

of  court,  wnen  pleadable,  1129. 
PRECIPE.  See  tits.  Ap'pearance, Attorneys,  Original  Writ,  and  Process. 

for  writ  of  entry,  amendable,  702. 
PR^MUNIRE,  634. 
PRE-AUDIENCE, 

of  attorney  and  solicitor  general,  42. 
PREBEND AL  STALL; 

ejectment  lies  for,  after  collation,  1192. 
PRECEDENCE; 
patent  of,  42. 

of  attorney  and  solicitor  general,  id. 
order  of,  among  advocates  or  counsel,  id. 
PREROGATIVE.     See  tit.  King. 
PRESCRIPTION,  443,  4. 
title  by,  443.  {e.) 

for  sole  and  several  pasture,  &c.  id. 
common,  &c.  by  copyholders,  id. 
right  of  way  by,  646. 
PRESUMPTION, 

of  payment,  or  release,  in  debt  on  bond,  19. 

in  assumpsit,  when  statute  of  limitations  is  not  pleaded,  or 

replied,  1. 
PRISON  BOOKS, 

how  far  evidence  of  commitment,  352. 
PRISONERS; 
jurisdiction  over,  37. 

cannot  commence  or  prosecute  actions,  when  attorneys,  84,  5. 
may  put  in  and  justify  bail,  in  vacation,  279. 
protection  of,  against  oppression  and  exaction,  231,  &c.  372. 
gaol  fees,  payable  by,  abolished,  except  in  certain  cases,  372. 
allowances  for  subsistence  of,  id. 

on  insolvent  debtors'  act,  id.  373. 
must  be  within  the  walls,  to  take  benefit  of  that  act,  394. 
irregularity  in  proceedings  against,  how  waived,  514. 
warrants  of  attorney  by,  548,  &c. 
in  France,  not  obliged  to  give  security  for  costs,  535. 
on  criminal  account,  341. 

cannot  be  charged  W'ith  civil  action,  without  leave,  345. 

brought  up  by  habeas  corpiLS,  to  be  charged  with  civil 

action,  in  C.  P.,  id.  346. 
remanding  to  former  custody,  286,  7. 
on  civil  account ; 

commencing  actions  against: 
in  King's  Bench,  91. 


i 


INDEX.  1477 

PRISONERS,  continued. 
on  civil  account,  continued, 

cummcnciu^  actions  against,  continue]. 
in  Conunon  Pleas,  Dl,  2. 
Exchequer,  92. 
in  custody  of  slu'rifT,  ike,  341. 

when  and  how  bailed,  'J4,  188,  &c. 
treatment  of,  221,  kc.  220,  kc. 
proceedings  against,  previous  to  plea: 

by  same,  or  difl'erent  plaintilT,  342,  kc.  u4o, 
bill  against,  342,  3. 
declaring  against,  341,  2,  3,  4,  5. 
in  debt,  342. 
time  for,  343,  420,  21. 

after  re-caption,  on  escape  warrant,  34G. 
further  time  for,  370,  423,  4. 
mode  of,  in  K.  B.,  342,  3,  4. 
C.  P.,  id. 
Exchequer,  343. 
affidavit  of  delivery,  kc.  344,  5. 

when  and  how  discharged,  for  not  declaring,  in  K.  B.,  342,  8. 

C.  P.,  id. 
Exchequer,  343. 
times  for  appearing  and  pleading,  34G. 
demand  of  plea,  iS:c.  347. 
notice  of  filing  plea,  when  necessary,  id. 
plea  pleaded  before  declaration  filed,  good  in  C.  P.,  id. 
may  be  brought  up  by  rule,  in  same  court,  348. 
removal  of,  by  habeas  coi'pus  cum  causd,  kc. 

from  sheriff's  custody,  to  that  of  marshal  or  warden,  347,  8,  9,  50. 
marshal's  custody,  to  that  of  warden,  or  vice  versd,  id. 
prison  of  inferior  court,  348,  350. 
by  habeas  corpus  ad  testificandum,  809,  10. 
proceedings  against; 

on  removal  to  or  from  the  Fleet,  or  King's  Bench  prison : 
before  declaration,  349,  356. 
after  declaration,  350,  356,  365. 
in  custody  of  marshal,  341. 

bill  against.     Sec  tit.  Bill. 
proceedings  against,  previous  to  plea; 

by  same  plaintiff,  for  same  cause  of  action,  353,  4,  5. 
by  bill,  91,  353,  4. 
in  vacation,  357. 
original  writ,  353. 
on  render  after  declaring,  &c.  new  declaration  unnoccfsary, 

354,  456. 
time  for  declaring  on  removal,  commitment,  or  render  in  dis- 

charge  of  bail,  353,  4. 
further  time,  370,  71 ;  423,  4. 
by  same  plaintiff,  for  different  cause  of  action,  353,  4 ;  357. 
third  person,  id. 
in  term,  357. 
p 
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PRISONERS,  continued. 

in  custody  of  marshal,  continued. 

proceedings  against,  previous  to  plea,  continued. 
in  vacation,  357. 
rule  as  to  detainer,  358. 
time  for  pleading,  359,  464. 
demand  of  plea,  359,  60. 
fees  payable  by,  52,  {d.)  350,  372. 
rules  and  orders  for  government  of,  52,  (d.)  372. 
supersedeable,  list  of,  367. 

notice  of  writ  of  error,  &c.  for  detaining,  id.  368. 
in  custody  of  warden,  341. 

actions  against,  how  commenced,  91. 
proceedings  against,  previous  to  plea ; 

by  same  plaintiff,  for  same  cause  of  action,  353. 
beginning  of  declaration  against,  355.  (c.) 
time  to  declare,  in  C.  P.,  354,  5. 

Exchequer,  356. 
discharge  for  not  declaring  on  commitment,  or  render,  354, 5. 
mode  of  declaring ; 

formerly,  355. 

on  statute  8  &  9  W.  III.  c.  27,  §  13,  id, 
on  removal  before  declaration,  356. 
by  same  plaintiff,  for  different  cause  of  action,  357. 
third  person : 
mode  of  declaring,  id. 
affidavit  of  cause  of  action,  358,  9. 

delivery  of  declaration,  unnecessary,  359. 
time  to  plead,  id.  360. 
rule  to  plead,  355,  359. 
demand  of  plea  unnecessary,  359. 
fees  payable  by,  53,  (/.)  372. 
in  custody  of  sheriff,  &c.  marshal,  or  warden ; 
note  in  writing  by  marshal,  &c.  366,  7. 
penalty  for  not  giving  it,  id. 
effect  of,  in  evidence,  367. 
proceedings  against  subsequent  to  plea : 

times  for  proceeding  to  trial,  or  final  judgment,  and  execution,  360. 
in  King's  Bench,  id.  361. 

on  render  in  discharge  of  bail,  id. 
Common  Pleas,  361,  2. 

on  render  in  discharge  of  bail,  id. 
distinction  between  rules  of  K.  B.  and  C.  P.  362, 
Exchequer,  id.  363. 
mode  of  proceeding  to  trial,  and  final  judgment,  362. 
plea,  id. 
issue,  363. 
notice  of  trial,  id. 
mode  of  charging  in  execution,  id. 
in  county  gaol,  in  K.  B.,  id. 
C.  P.,  365. 
King's  Bench  prison,  363,  4,  5. 
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PRISONERS,  continued. 

in  custody  of  sherift',  &c.  continueil. 

mode  of  charging  in  execution,  continued. 
in  Fleet,  3Go,  0;  371. 
after  removal,  350,  3G5. 

"when  defendant  is  in  prison  of  inferior  court,  3Go. 
consequences  of  being  charged  in  execution,  -'iGfJ. 

superseded,  or  supersedeable,  307. 
supersedeable  for  six  months,  to  be  discharged  out  of  prison,  368. 
"when  and  how  discharged ; 
for  not  declaring : 

in  custody  of  sheriff,  &c.  343,  3G8. 
King's  Bench  prison,  353,  4;  3G8,  9. 
Fleet,  354,  5,  G;  368,  9. 
Exchequer,  356. 
for  not  proceeding  to  trial,  or  final  judgment,  and  execution,  3G0, 

368,  9. 
rule  or  order  for  supersedeas,  in  C.  P.,  369,  70. 
causes  to  prevent  their  discharge,  370,  71,  2. 

notice  of  application  or  petition  for  relief,  under  insolvent  act, 

&c.  371,  2. 
in  execution ; 

treatment  of,  221,  &c,  229,  &c.  1029. 

fees  payable  by,  372. 

subsistence  of,  and  allowance  to,  id.  373. 

by  last  general  insolvent  act,  id. 
refusal  by  marshal,  &c.  to  show  them,  deemed  an  escape,  3GG. 
on  extents,  1049,  50. 

relief  of,  375,  (a.)  1065,  Q. 
in  K.  B.  may  be  charged  there  criminally,  by  a  justice's  war- 
rant, 347. 
cannot  be  sent  by  a  justice  to  county  gaol,  id. 
removal  of,  by  habeas  corpus,  1029,  1049. 
when  entitled  to  rules  of  prison,  and  when  not,  373,  4. 

day  rules,  374. 
how  relieved  by  insolvent  acts,  id.  375. 
when  entitled  to  benefit  of  Lords'  act,  374,  5;  &c. 
when  and  how  discharged  under  it,  377,  &c. 
notice  and  affidavit  of  service,  377. 

schedule,  and  what  must  be  included  therein,  id.  380,  81. 
petition,  and  certificate  or  copy  of  causes,  &c.  377,  8. 
rule  of  court,  in  town,  378,  9. 
country,  379. 
fresh  rule,  when  necessary,  378. 
when  brought  into  court,  id. 

on  last  day  of  term,  id.  497. 
before  justices  at  sessions,  379. 
may  be  brought  before  a  single  judge,  in  bail  court,  in  K.  B.  378. 
examination,  379,  80. 
interrogatories,  id. 
in  C.  P.,  380. 
objections  to  schedule,  id. 


1480  INDEX. 

PRISONERS,  continued. 
in  execution,  continued. 

when  and  how  discharged  under  it,  continued, 
discharge,  370,  80,  81,  82. 

for  benefit  of  what  creditors,  379. 
assignments  of  effects,  379,  80,  81 ;  384,  5. 
when  not  entitled  to  discharge,  380. 
remanding,  for  further  examination,  id. 

false  schedule,  in  C.  P.,  id. 
on  making  allowance,  id.  381. 
rule  of  court  on,  in  Exchequer,  380.  (7i.) 
allowance  to; 

note  for,  381,  2. 
discharged  for  non-payment  of,  382,  511. 
when  and  how  compellable  to  deliver  up  their  effects,  382,  &c. 
discharge  of,  under  compulsory  clauses  in  Lords'  act,  385,  6. 
for  small  debts,  when  and  how  relieved,  386,  7,  8. 
discharge  of,  on  stat.  48  Geo.  III.  c.  123,  id. 

to  what  prisoners  and  cases  the  act  extends,  and  to  what  not,  387,  8. 
rule  for,  in  K.  B.,  388. 

C.  P.,  id. 
under  general  insolvent  acts,  388,  &c.  and  see  tit.  Insolvent  Debtors. 
not  entitled  to  set  off  debt,  before  judgment  obtained  for  it,  991. 
PRIVILEGE,  676,  756. 

of  parliament,  116,  &c.  145,  192,  3. 

process  in  Exchequer,  against  persons  entitled  to,  92. 
proceedings  against  persons  entitled  to,  on  stat.  6  Geo.  IV.  c.'W, 

p.  116,  &c. 
from  arrest ; 

personal,  80,  81 ;  190,  &c. 

local,  190,  219; 

temporary,  190,  218. 

hoAV  taken  advantage  of,  194,  5 ;  207,  216. 

of  bankrupt.     See  tit.  Bankrupt. 

insolvent  debtors.     See  tit.  Insolvent  Debtors. 
of  attorneys,  &c.,  80,  &c.  195,  &c. 
writ  of,  81,  2.       _  _ 

when  allowed  against  privilege,  82,  3. 
waiver  of,  83. 

when  and  how  pleaded,  71,  635,  640. 
in  what  time,  463. 
Serjeants,  and  their  clerks,  in  C.  P.,  89. 
clerks  of  judges,  and  prothonotaries,  id. 
in  Exchequer,  38,  9 ;  81,  2. 

new  writ  of  execution,  after  discharge  by,  1030,  31. 
PRIVITY  of  CONTRACT,  429. 

ESTATE,  id. 
PRIVY  SEAL,  1067. 
PRIZE  MONEY; 

staying  proceedings  in  actions  for,  529. 
PROCEDENDO.     See  tit.  JIabeas  Corpus. 

what,  and  when  it  lies,  and  when  not,  409,  &c.  1187,  82,  408. 
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PROCEDENDO,  continued. 

whiit,  and  when  it  lies,  and  when  not,  continued. 

on  removal  ]>y  certiorari,  or  haf>eim  rorjnin,  400,  &c. 
after  return  fdcd,  411,  V2. 
]»y  re.  fa.  lo.  &.c.  415,  418. 
PROCEEDINGS; 

setting  aside,  and  staying.     See  tits.  Sdtlnj  aside,  and  StiVjinj  pro- 
ceed inr/s. 
PROCESS, 

in  King's  Bench ; 
by  original : 

summons,  109,  112,  13;  433. 

testatum,  119. 
attachment,  110,  112,  13;  433. 

how  executed,  110. 
testation  pone,  or  attachment,  id. 
distringas,  id.  Ill,  12. 
testatum,  110,  11;  11!». 
issues  on,  110,  11;  498, 
not  affected  by  stat.  12  Geo.  I.  c.  29,  112. 
against  corporations,  id.  121. 

hundredors,  112,  122,  &c. 

peers,  and  members  of  the  House  of  Commons,  112, 

IIG,  &c. 

capias,  128. 

alias,  id.  129,  30. 
pluries,  id. 
testatum,  id. 

a  good  commencement  of  action,  27. 
non  amittas,  128,  9. 

effect  of  entering  continuance  on,  in  su]»porting  commis- 
sion of  bankrupt,  27.  (l.\ 
in  counties  palatine,  105,  129,  154. 
teste  and  return  of,  119,  129. 
amendment  of,  130. 
bailable,  171. 
not  bailable,  1G7. 
common  or  serviceable,  16G.  {g.) 
notice  to  appear  to.  Km. 
by  attachment  in  trespass,  14G. 

bill  of  Middlesex.     Sec  tit.  Bill  of  Middlesex, 
alias,  id.  147. 
2)lurles,  147. 
latitat.     Sec  tit.  Latitat, 
alias  capias,  147. 
■  pluries  capias,  id. 
non  omlttas  capias,  id.  217,  309. 
may  be  issued  in  first  instance,  147. 
should  correspond  with  previous  process,  44G,  &c. 
in  Wales,  and  Counties  Palatine,  151. 
in  what  manner  issued,  149. 
by  whom  signed,  id. 
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PROCESS,  continued. 

in  King's  Bench,  continued. 
when  sealed,  149. 
prcecipe,  &c.  id. 
common,  id. 
joining  several  defendants  in,  148,  9. 
need  not  be  in  a  plea  of  trespass,  150. 
notice  to  appear  to,  161,  167. 
special,  149. 

ac  etiam,  id.  150. 

on  lottery  act,  150. 
against  bail,  id.  151. 
against  several  defendants,  148,  9. 
direction  of,  151. 
teste,  152. 
return,  id.  153. 

altering,  and  re-sealing,  148,  155. 
in  Common  Pleas; 

by  original  quare  clausum  f regit ; 

similar  to  that  in  K.  B.,  111. 
summons,  112,  13. 

notice  on,  113. 
distringas,  112,  13,  14,  15. 
notice  on,  113. 
return  of.  111. 
alias,  or  pluries,  id.  498,  9. 
issues  on,  112. 

•when  defendant  is  abroad,  id. 
against  one  of  several  partners,  id. 
by  capias  quare  clausum  fregit,  104,  153. 
jurisdiction  of  court  by,  38,  91. 

a  good  commencement  of  action,  to  avoid  statute  of  limitations, 

27,  153. 
cannot  be  connected  with  subsequent  writ,  of  same  nature,  27. 
common,  153. 
joining  several  defendants  in,  148. 
service  of,  167,  8. 
arrest  on,  153. 

declaring  on,  in  chief,  450,  51. 
by  the  bye,  425. 
in  joint  action,  456. 
special,  153. 

against  several  defendants,  149. 
ac  etiam,  id.  150. 

need  not  be  inserted  in  praecipe,  149. 
teste  and  return  of,  153,  4. 
by  continuance,  154. 
how  tested,  id. 
alias,  or  jjluries,  unnecessary,  id. 
testatum,  id. 

into  county  palatine,  105,  154. 
non  omittas.  id. 
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PROCESS,  continued. 

in  Common  Pleas,  continueil. 

by  capias  <juarc  chiUHinnfnyit,  continued. 
jyva'cipe,  &c.  105,  154. 
King's  Bench,  and  Common  Pleas, 
by  original: 

on  statute  7  &  8  Geo.  IV.  c.  71,  §  5,  \).  110,  ^Scc. 
summons,  or  attachment,  113,  14. 
notice  on,  113. 
service  of,  id.  114. 
affidavit  of,  114. 
distringas,  113,  14. 
rule  for,  487. 
notice  on,  113,  14. 
service  of,  id. 

affidavit  of,  114. 
forms  of  returns  to,  113.  (<■.) 
appearance,  113,  14. 
cases  not  affected  by  stat.  12  Geo.  I.  c.  20,  p.  112. 

51  Geo.  III.  c.  124,  p.  115. 
7  &  8  Geo.  IV.  e.  71,  §  5,  id. 
in  which  plaintiff  may  still  proceed  by  summons  or  attach- 
ment, and  distringany  id. 
Exchequer ; 

against  members  of  the  House  of  Commons,  120. 
in  ordinary  cases; 

venire  facias  ad  respondendum,  92.  155. 

practice  on,  before  stat.  51  Geo.  III.  c.  124,  p.  155. 
now  regulated  by  stat.  7  &  8  Geo.  IV.  c.  71,  pp.  114, 

15;  155. 
proceedings  thereon,  155. 

when  defendant  is  abroad,  150. 
distringas  ad  respondendum,  114,  15;  155,  G. 

now  regulated  by  stat.  7  &:  8  Geo.  IV.  c.  71,  pj).  114, 

15;  155. 
practice  of  issuing,  it  is  said,  still  continues.    #SV</ 
quaere?  114,  (/.)  155,  6,  id.  (/>.) 
affidavit  for  obtaining,  156,  7. 
rule  for,  114.  {a.) 
judge's /«<  for,  in  vacation,  114. 
issues  on,  155. 

increasing,  id.  (n.) 
alias  and  plurics,  155. 
suhpwna  ad  respondendum,  92,  155,  G;  and  see  tit.  Subpoiia. 
now  regulated  by  stat.  7  &  8  Geo.  IV.  c.  71,  pp.  114,  l.)7. 
praecipe  for,  157. 
issues  out  of  office  of  picas,  156. 
need  not  be  signed  by  chief  secondary,  ice.  id. 
copy  or  label  of,  id. 
service  of,  id. 

affidavit  of,  id.  157. 
to  perform  order  of  court,  138. 
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PROCESS,  continued. 
in  Exchequer,  continued. 

in  ordinary  cases,  continued. 
attachment,  156. 

prcecijje  for,  157. 
previously  to  stat.  7  &  8  Geo.  IV.  c.  71. 

alias  or  2^luries  cajnas,  with  clause  of  proclamation,  156,  7. 

return  to,  of  non  est  inventus,  157. 
commission  of  rebellion,  id. 
quo  minus  capias,  92,  155,  157. 
praecipe  for,  157. 
defendant  cannot  be  outlawed  on,  132. 
clause  of  non  omittas  in,  157. 
teste  and  return  of,  157. 
signable,  id. 

how  subscribed,  id.  158,  260. 
signed,  id. 
not  signable,  157. 

how  subscribed,  and  indorsed,  id.  158. 
variance  in  copy  from,  fatal,  168. 
bailable  against  some  defendants,  and  serviceable  against  others,  149. 
not  necessary,  when  there  are  two  writs  against  more  than  four  defend- 
ants, to  name  them  all  in  each  writ,  149. 
indorsement  of  date,  158,  9. 

sum  sworn  to,  159,  164,  5. 
attorney's  name,  159,  319,  20. 

and  place  of  abode,  160. 
defendant's  place  of  abode,  and  addition,  159. 
issued  by  plaintiiF  in  person,  must  be  delivered  to  sheriff  by  attorney, 

&c.  160. 
misnomer  in.     See  tit.  Initials,  and  Misnomer. 
irregularity  in.     See  tit.  Irregularity/. 
continuance  of,  162. 
when  to  be  returned,  161,  2. 
motion  to  quash,  160,  61 ;  167,  488. 
amendment  of,  130,  148,  155,  161. 
service  of  copy  of,  167,  &c. 
in  what  cases,  id. 
of  what  process,  id.  168. 
must  be  of  the  whole,  id. 
by  whom,  168. 
on  wrong  person,  169. 
on  default,  by  wrong  name,  id. 
when,  168,  500. 
where,  168,  9. 
how,  id. 

when  defendant  keeps  out  of  the  way,  169. 
in  joint  action,  id. 
against  husband  and  wife,  id. 
rule  to  set  aside,  id. 

irregularity  in,  when  and  how  taken  advantage  of,  id.  513,  14,  15. 
mistake  in  copy  of,  how  taken  advantage  of,  169. 
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PROCESS,  continued. 

arrest  of  feme  covert  on,  104,  5. 

bankrupt,  on  subsequent  promise,  211. 

cannot  be  served,  and  notice  of  declaration  fjiven,  at  same  time,  4/)0. 

upon  bill  a;;ainst  members  of  the  House  of  Commons,  120. 

in  Avluit  cases  void,  21G. 

fresli,  on  escape,  23r), 

when,  and  how,  entered  on  roll,  ltv2. 

in  ejectment,  declaration  considered  as  first,  1204. 

contempt  of.     See  tit.  Attachment. 

for  briiifring  in  jury.     Sec  tit.  Junj  Process. 

of  execution.     See  tit.  Executio7i. 

original,  mesne,  or  final,  justification  under,  64G. 

in  court  of  Great  Sessions  in  Wales.     See  tit.  Great  Sessions. 

in  inferior  courts,  not  within  statutes  of  amendments,  712. 

error  in,  assignable  in  same  court,  1137. 
PROCESS  ROLL,  162,  729. 
PROCIIEIN  AMY.     Sec  tit.  Infant. 
who  is  usually  appointed,  100,  101. 
entry  of  change  of,  100. 

liable  for  costs,  to  plaintiff's  attorney,  id.  101.  {p.) 
PROCLAMATION,  writ  of,  132,  3. 
foreign,  133. 
return  to,  id. 

irregularity  of,  id.  142. 
PROCTORS, 

practising  without  certificates,  78. 

exempted  from  serving  on  juries,  784. 
PROFERT  in  Curid,  443,  id.  {d.)  1116,  1128. 
PROHIBITION, 

writs  of,  when  moved  for,  38. 

to  ecclesiastical  court,  in  suit  for  tithes,  948. 

when  gran  table  on  last  day  of  term,  498. 

suggestion  for,  amended  after  nonsuit,  697. 

issues  in,  may  be  made  up  by  defendant,  734. 

trial  by  i^roviso  in,  760. 

costs  in,  946,  948,  9. 

writ  of  error  in,  lies  not  from  K.  B.  to  Exchequer  Chamber,  1139. 

when  allowed  after  consultation,   not  a  supersidcas. 
PROMISES,  114S. 

to  pay,  or  re-pay  money,  &c.     See  tit.  Assumpsit. 

implied,  2,  3. 

express,  id. 

conditional,  25,  6. 
PROMISSORY  NOTES.     See  tits.  Bills  of  Exchange y  and  Promissonj 
PROPERTY ;  Notes. 

plea  of,  in  replevin,  645. 
trespass,  id. 
PROTECTION ; 

writ  of,  190,  91. 

of  king's  debtor,  id. 

plea  of,  635. 
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PROTESTANDO, 

what,  and  its  cflfect,  687,  8. 

what  may,  or  may  not  be  taken  by,  id. 

inoperative,  in  same  suit,  688. 

when  issue  is  found  against  party  taking  it,  id. 
PROTHONOTARIES  ;  See  tit.  Officers. 

office  and  duties  of,  46,  7 ;  730,  &c. 

fees  anciently  payable  to,  47.  {a.) 

report  of,  on  interrogatories,  481,  2. 

clerks  of,  730,  31. 
PROVISO ; 

trial  by.     See  tit.  Trial. 
PUBLIC  COMPANIES; 

actions  by  or  against,  8. 
PUIS  DARREIN  CONTINUANCE.     See  tits.  Fleas  and  Pleading. 
PURCHASERS,  | 

how  affected  by  judgments,  938,  &c.  ' 

PUTTING  off  TRIALS.     See  tit.  Trial 

Q.  \ 

QUAKER; 

affirmation  by,  to  be  admitted  attorney,  70. 

when  admissible  in  general,  and  when  not,  88,  9 ;  838. 
to  hold  to  bail,  178. 

to  ground  attachment,  for  non-performance  of  award,  838. 
QUALIFICATIONS, 

of  jurors.     See  tit.  Jury. 
QUANTUM  MERUIT,  or  VALEBANT,  2. 
QUARE  CLAUSUM  FREGIT ; 

original  writ  of.     See  tit.  Original  Writ, 
capias.     See  tit.  Process. 
QUARE  IMPEDIT; 

inquiry  of  damages  in,  575. 
by  the  king,  double  plea  not  allowed  in,  655. 
issues  in,  may  be  made  up  by  defendant,  734. 
trial  by  i^roviso  in,  760. 
damages  in,  878. 
costs  in,  946. 
QUARTER  SESSIONS, 
books  of; 

inspecting,  593. 
evidence,  of  what  nature,  801. 
QUARTO  DIE  POST,  107. 
QUASHING  writs  of  capias  ad  respondendum,  161,  167,  488. 

certiorari,  when  allowed  or  not,  398,  403,  4. 
scire  facias ;  See  tit.  Scire  Facias. 

costs  on,  947,  8;  1123. 
error.     See  tit.  Error. 
QUEEN, 

precedence  of  attorney  and  solicitor  general  of,  42. 

regent,  servants  in  ordinary  to,  when  privileged  from  arrest,  190. 

consort  or  dowager,  servants  to,  not  so  privileged,  id. 
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QUI  TAM  ACTIONS.     Sco  tit.  Penal  Actions. 
QUO  MINUS  CAriAS,  92,  155,  157. 
QUO  WAKRANTO, 

information  in  nature  of; 
how  considered,  51.>5. 
filinrr,  949. 

oLjections  to  defendant's  title  must  be  stated  in  rule  nii^i,  G57. 
proceedings  in,  cannot  be  stayed,  till  seeui'ity  be  given  for 

costa,  534,  5. 
inspection  of  corporation  books  in,  595. 
disclaimer  in,  allowed  to  be  entered  by  defendant,  without 

costs,  949. 
consolidating,  614. 

pleading  statute  of  limitations,  &c.  050,  7 ;  052. 
rule  in,  when  defendant  neglects  to  settle  special  case,  899. 
new  trial  allowed  in,  after  verdict  for  defendant,  911. 
within  statutes  of  jeofails,  927. 
costs  in,  758,  9;  940,  949,  951,  2. 
amendment  of  writ  of  error  in,  1102.  (e.) 

R. 
RAMSGATE ; 

court  of  requests  for,  957. 
RATE  BOOKS,  802. 
RAVISHMENT  of  Ward,  1139. 
REAL  ACTIONS,  1. 

jurisdiction  over,  in  C.  P.,  38. 
amendment  of  count  in,  699. 
entries  of  proceedings  in,  728,  9. 
damages  in,  870. 
costs  of.     Sec  tit.  Costs, 
scire  facias  in,  1102. 
REAL  ESTATES, 

of  traders  dying,  subject  to  their  debts,  937. 
REBELLION, 

commission  of,  in  Exchequer,  157. 
REBUTTERS.     Sec  tit.  Fleas  and  Pleading. 
RECAPTION, 

on  fresh  pursuit,  201,  218,  233,  377. 

after  voJuntary  escape,  not  in  general  allowed,  218,  233. 
by  bailiff,  before  return  of  writ,  233. 
after  negligent  escape,  218,  234. 
on  iSunda//,  218. 
must  be  pleaded,  649. 
by  virtue  of  escape  warrant,  218,  233,  4. 

allowed  after  voluntary^  as  well  as  negligent  escape,  235. 
time  to  declare  after,  342,  346. 
on  alias  attachment,  1030. 
RECOGNIZANCES, 
what,  1083,  4. 
at  common  law,  id.  1096. 

to  the  king,  1044,  1050,  1083. 
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RECOGNIZANCES,  continued. 
at  common  law,  continued. 
to  tlie  king,  continued. 
proceedings  on, 

by  levari  facias,  1042,  3. 
extent,  1045,  6,  7. 
scire  facias,  1045,  1091,  &c. 
from  ■what  time  lands  are  bound  on,  1050. 
to  keep  tbe  peace,  proceedings  on,  1093. 
to  the  subject,  1083. 

before  whom  acknowledged,  id. 

in  London,  id. 
must  be  enrolled,  743,  1083,  4. 
time  for  enrolment  of,  1086.  (/.) 
proceedings  on, 

by  levari  facias,  1043,  1086. 
scire  facias,  1096,  7. 
of  bail, 

to  the  action; 

in  King's  Bench, 

by  bill,  250,  51;  1097. 
original,  251,  1097. 
to  reverse  outlawry,  140,  41,  2. 
after  judgment,  251. 
Common  Pleas,  id.  1097. 

on  attachment  of  privilege,  47. 
after  bail  rejected,  for  rendering  defendant,  281. 
obligatory  by  caption,  1122. 
Exchequer, 

after  judgment,  251. 
for  what  sum,  id,  {h.)  263. 
entry  of,  236,  278.  [d.) 
on  habeas  corpus,  409. 

in  ejectment,  on  stat.  1  Geo.  IV.  c.  87,  pp.  489, 1221,  2 ; 

1244,  5;  1253. 
entry  of,  236,277,  8;  729. 

by  whom,  when,  and  how  made,  id. 
amendment  of  278. 
proceedings  on.     See  tit.  Bail  and  Scire  Facias. 
staying,  532,  3. 
striking  off  the  file,  317,  18. 

to  attachment  for  contempt,  penalty  of,  not  applicable  to  payment 

of  debt  and  costs.  1043. 
interest  not  allowed,  on  aflBrmance  of  judgment  on,  1183. 
in  error,  1097, 1101,  2 ;  1149,  50 ;  1155,  6,  and  see  tit.  Bail  in  error. 
in  ejectment,  1152,  3;  1252,  3, 
form  of,  in  King's  Bench,  id. 

Common  Pleas,  1155,  6. 
Exchequer,  1156.  {d.) 
amendment  of,  1161,  2. 
proceedings  on.     See  tit.  Bail,  and  Scire  Facias. 
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RECOGNIZANCES,  continued. 
of  bail,  continued. 

iu  error,  continued. 

bail  in  error  not  rec[uired  on  award  of  execution  on,  after  judfx- 

mcnt  by  default,  1151.  ll. 
for  costs  in  quo  warranto,  9ol. 
by  statute: 

on  statutes  merchant.     See  tit.  Statutes  Merchant. 

staple.     See  tit.  Statutes  Staple. 
in  nature  of  statute  staple,  104,  5,  G;  1084,  5;  109G. 
■what,  id. 

stamp  duty  on,  1085. 
process  on, 

af^ainst  body,  lands,  and  goods,  1087. 
liberate,  id.*  1088. 
fee  to  king,  on  suing  out,  1088. 
ejectment  on,  1190. 
on  Stat.  19  Geo.  III.  c.  70,  §  6,  pp.  406,  7. 

33  Geo.  III.  c.  68,  §  3,  pp.  1187,  8. 

34  Geo.  III.  c.  58,  §  2,  pp.  406,  7;  1188. 
54  Geo.  III.  c.  23,  §  14,  p.  396.  [a.) 

1  Geo.  IV.  c.  87,  §  1,  pp.  489,  1207,  1209,  1221,  2,  3. 

3,  pp.  1244,  5;  1253. 

4,  p.  1222. 
stamp  duty  on,  1085. 

from  what  time  they  bind  the  land, 
at  common  law,  108G. 
by  statute  of  frauds,  id. 

registering,  in  Middlesex  and  Yorkshire,  id. 

evidence  of,  800. 

scire  facias  on.     See  tit.  Scire  facias. 
RECOGNIZANCE  ROLL,  729. 

entries  on,  in  K.  B.,  277,  8. 
C.  P.  278. 
amendment  of,  id. 
RECORD.     See  tit.  Iful  tiel  Record. 

how  drawn  up,  on  stat.  3  Geo.  IV.  c.  10,  p.  41. 

of  commitment,  by  court  in  execution,  351,  2. 

Avhen  removed  or  not,  on  certiorari,  or  habeas  corpus,  407,  412.  745,  6. 

in  Exchc(|ucr,  777. 

debts  of,  to  king,  1044,  1050,  51. 
RECORD  of  NISI  PRIUS.     See  tit.  Nisi  Prim. 
RECORDARI  FACIAS  LOQUELAM, 

what  and  when  it  lies,  38,  414,  15;  1187. 

direction  of,  414,  15. 

form  of,  id. 

fee  on  issuing,  105.  (/.) 

cause  for,  when  shown,  415. 
what,  id. 

effect  of,  id. 

receipt  and  allowance,  id. 
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RECORD ARI  FACIAS  LOQUELAM,  continued. 
return ; 

when  and  how  made,  415,  16. 
what  is  good,  and  what  not,  416. 
when  pLiint  is  removed  under  it,  id. 
proceedings  on : 

filing  writ,  and  return,  415,  &c. 

effect  of,  416. 
rule  to  appear,  id.  417,  483. 
process  to  compel  appearance,  416,  17. 
appearance  of  defendant,  417. 
rule  to  declare,  id.  418,  483. 

for  time  to  declare,  417,  423,  4;  484. 
demand  of  declaration,  417. 
declaration,  id. 
de  novo,  id. 

when  to  be  delivered,  id. 
how  entitled,  id. 
nan  pros,  418. 

procedendo,  414,  15,  16 ;  418. 
rule  to  avow,  or  plead  in  bar,  418,  483. 
imparlance,  418. 
subsequent  proceedings,  id. 
RECOVERY.     See  tit.  Judgment  Recoverea. 
for  same  cause,  plea  of,  644,  646,  651. 
when  pleaded,  or  given  in  evidence,  644,  649,  651. 
RECOVERY,  Common. 

acknowledgment  of  persons  suffering  before  commissioners,  how  taken, 

494. 
amendment : 

of  writ  of  entry,  699. 
p)raicipe  for,  702. 
return  of,  706. 

to  writ  of  summons,  id. 
warrant  of  attorney,  not  in  general  allowed,  702. 
judgment,  706. 
in  names  of  parties,  701,  2,  3;  701.  [p.) 
description  of  premises,  703,  4. 

by  increasing  quantity  of  land,  &c.  700,  703. 
situation  of  premises,  704,  5,  6. 
by  deed,  to  lead  or  declare  uses,  699,  700. 
enrolment  of  deed,  707. 

attested  copy  of  deed,  or  office  copy  of  enrolment,  not  allowed,  id. 
how  far  back  seisin  in  tail  of  vouchee  must  be  shown,  706. 
remainder-man  in  tail  may  show  cause  against,  707. 
not  allowed,  when  suffered  by  insolvent  debtor,  id. 
cannot  be  made  on  last  day  of  term,  499,  706. 
affidavit  for,  must  state  that  possession  has  gone  along  with  deed,  706. 
material  part  of  deed  must  be  read  by  serjeant,  or  officer  of  court, 

id.  707. 
costs  of,  when  payable  by  attorney,  707. 
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RECOA'^EIIY,  Common,  continued. 

when  allowed  to  pass,  with  omission  or  defects  in  warrant  of  attorney, 

702,  3. 
entry  of,  on  pica  roll,  728,  9. 
scin:  facias,  on  error  to  reverse,  1121,  117o. 
RECTOK, 

justification  by,  to  fetch  away  tithes,  G-4G. 
RECTORY, 

eject)>if}it  lies  for,  1192, 
RE-DISSEISIN, 

daniaf!;es  on  writ  of,  878. 
RE-EXCIIANGE, 

not  allowL'il,  on  bill  drawn  in  Scotland  on  Englandy  571. 
RE-EXTENT,  1080. 
REFERENCE.     Sec  tit.  Arbitration. 

how  far  a  stay  of  proceedings,  529,  30 ;  822. 
effect  of  agreement  to  refer,  822. 
to  master,  or  prothonotaries ; 

to  compute  principal  and  interest,  on  bills,  &c. ;  570,  &c. 
after  death  of  plaintift",  571. 
on  copy  of  stolen  bill,  id. 
in  action  on  money  bond,  542,  3. 
mortgage,  570. 
award,  571. 
covenant,  for  payment  of  money,  570,  71. 
when  not  allowed,  571,  2. 
rule  or  order  for ; 

in  King's  Bench,  570,  71. 
when  obtained,  572. 
must  be  served,  id. 
how  served,  id. 

service  of  notice  of  computing,  or  copy  of  master's  appoint- 
ment, unnecessary,  id. 
Common  Pleas,  570,  71. 

notice  must  be  given  of  appointment  to  compute,  572. 
Exchequer,  571. 
allocatur  on,  conclusive,  480. 

to  strike  out  superfluous  counts,  or  matter,  G17,  18. 
REGISTERING  JUDGEMENTS.     Sec  tit.  Jadymentif. 
REGISTERS, 

of  christenings,  &c.  802. 
REJOINDERS.     See  tit.  Pleas  and  Pleading. 
REJOINING  Gratis,  472. 
RELEASE, 
what,  10. 

when  presumed,  in  debt  on  bond,  18. 
plea  of,  G44,  G4G,  G51. 

may  be  pleaded  with  non  assumpsit,  G55. 
by  nominal  plaintiff,  set  aside,  G77,  848. 

one  of  several  plaintiffs,  id. 
in  ejectment ; 

by  nominal  plaintiff,  123G. 
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RELEASE,  continued. 
plea  of,  in  ejectment,  continued. 

by  lessor  of  plaintiff,  848,  1236. 
when  pleaded,  or  given  in  evidence,  646,  651,  1128,  1130. 
after  last  continuance,  848,  1131. 
of  actions,  a  bar  to  scire  facias,  1090. 
errors,  plea  of,  1170,  1172,  1174. 
by  tertenants,  1121. 
how  pleaded,  1174,  5. 

how  tried,  when  pleaded  in  Exchequer  Chamber,  1139. 
RELICTA  VERIFICATIONE.     See  tit.  Cognovit  Actionem. 
REMANETS,  757,  8  ;  805,  6  ;  818. 
paper  of,  in  C.  P.,  506. 

fresh  notice  of  trial,  when  not  required  for  trials  of,  758. 
costs  on,  id.  833. 
REMEMBRANCE  ROLLS,  49.  («.) 
REMITTITUR,  of  Damages,  896. 

in  penal  action,  &c.  after  error,  942,  3. 
Record,  or  transcript  in  error,  when  necessary,  1185,  6. 
REMOVAL  of  CAUSES,  from  Inferior  Courts.     See  tits.  Jccedas  ad 
Curiam,  Certiorari,  Q-reat  Sessions,  Habeas  Cor- 
pus, Pone,  JRecordari,  facias  loquelam,  Wales. 
RENDER.     See  tit.  Bail 
RENT ; 

avowry  or  cognizance  for,  645. 

pleas  in  bar  to,  id. 
staying  proceeding  on  payment  of,  541,  1234,  5. 
payable  under  execution,  1013,  &c. 
ejectment  will  not  lie  for,  1193. 
RENT  CHARGE; 

action  for,  not  within  statute  of  limitations,  15. 
payment  of,  may  be  pleaded  in  bar,  in  replevin,  664. 
amendment  of  recovery,  by  inserting,  704. 
not  within  stat.  11  Geo.  ll.  c.  19,  §  22,  p.  977. 
■   within  that  statute,  §  23,  p.  977.  (/.) 

extendible  on  elegit,  1034. 
RENT  SECK, 

not  extendible  on  elegit,  1035. 
REPAIRS; 

expenses  of  allowed,  on  staying  proceedings  in  ejectment  by  mortgagee, 

1235. 
REPLEADER ;  See  tit.  Pleas  and  Pleading. 

costs  on,  921. 
REPLEVIN, 
action  of,  5,  10. 

when  it  lies,  and  when  not,  5,  {b.)  528.  (/.) 

limitation  of,  15. 

not  within  stat.  27  Eliz,  c.  8,  p.  1139. 

24  Geo.  II.  c.  44,  §  6,  p.  35. 
removal  of,  by  ^;o«e  or  recordari,  &c.  414,  &c. 

plaint  in,  not  removable  from  county  court  in  Wales,  to  K.  B.,  by 

certiorari,  400,  414. 
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REPLEVIN,  continued. 
action  of,  continued. 

sheriff  not  compellable  to  enter  plaint  in,  for  dama(/e  feasant,  on  ni-- 

tion,  Al'j. 
attachment  for  granting,  or  obtaining,  528.  (/.) 
rule  to  appear,  417,  18;  483. 
declare,  id. 
for  time  to  declare,  417,  423,  4. 
declaration  in ; 

beginning  of,  433. 
how  entitled,  in  C.  T.,  420. 

must  state  description,  nuniljcr,  and  value  of  goods,  with  certain!  •■ . 

441. 
rule  to  avow,  or  plead  in  bar,  418,  483. 
staying  procee<lings  in,  544. 
writ  of  inquiry  in,  418,  575. 

notice  of  executing,  577. 
defendant  in,  when  liable  to  give  security  for  costs,  535. 
inspection  refused  to  plaintiff  in,  of  deed  to  which  he  was  no  part  v. 

o'J't. 
pleas  in ; 

general  issue,  645. 
special  pleas,  id. 
avowries  and  cognizances ; 
on  distresses, 

at  common  law: 

for  rents,  services,  or  customs,  645. 
damage  feasant,  id. 
fines,  and  amerciaments,  &c.  id. 
by  act  of  parliament,  045. 
pleas  in  bar  to  avowries  and  cognizances ; 
for  rent,  &c.  id.  656. 
damage  feasant,  645. 
set-off,  when  allowed  in,  and  when  not,  004. 
avowant  in,  cannot  discontinue,  070. 

move  for  judgment  as  in  case  of  nonsuit,  762. 
issues  in,  may  be  made  up  by  defendant,  734.  « 

trial  by  proviso  in,  760,  61. 
verdict  in,  860. 
judgment  in,  931. 

of  nan  pros,  for  not  pleading  in  bar,  072. 
a  bar  to  action  of  trespass,  528. 
amendment  of,  042. 
damages  in,  for  plaintiff,  887. 

defendant,  574,  800,  887,  8;  031,  003. 
costs  in.     See  tit.  Costs. 

of  double  pleading,  054,  5;  000. 
execution  in,  003. 
for  plaintiff,  id. 
defendant,  003. 
at  common  law,  id.  004,  1038. 

retorno  habendo.     See  tit.  Rdorno  hahcndo. 
Q 
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UEPLEVIN,  continued. 
action  of,  continued. 

execution  in,  for  defendant,  continued. 

on  Stat.  IT  Car.  11.  c.  T,  pp.  993,  1038. 
consequences  of,  1039. 
liability  of  sheriff,  for  taking  insufficient  pledges  in,  315,  id.)  1038,  9. 
UEPLEVIN  BOND, 
executed  by  one  surety  only,  valid,  223.  [i.) 
sureties  on,  liability  of,  1038,  9. 

discharge  of,  by  giving  time  to  principal,  296. 
assignment  of,  1038,  9. 
action  by  assignee  of,  T,  1038,  9. 

variance  between  declaration  and  evidence  in,  434,  5.  (/.) 
setting  aside  proceedings  in,  528. 
not  within  stat.  8  &  9  W.  III.  c.  11,  §  8,  p.  584. 
interest  not  allowed,  on  affirmance  of  judgment  in,  1183. 
REPLICATIONS.     See  tit.  Pleas  and  Pleading. 
IIEPORT.     See  tit.  Masters  Report. 

of  master  or  prothonotaries,  on  interrogatories,  481,  2 ;  486. 

of  crown  office,  on  contempt,  considered  as  a  conviction,  482. 
REQUEST, 

for  completing  cause  of  action,  28. 

when  necessary  to  be  specially  alleged,  439. 
time  and  place  of,  when  merely  form,  id.  (/.) 
REQUESTS,  Court  of.     See  tit.  Court  of  Requests. 
RESCOUS,  not  within  stat.  27  Eliz.  c.  8,  p.  1139. 
RESCUE, 
when  sheriff  may  return  it,  and  when  not,^236,  7;  308. 
what  a  good  return,  and  what  not,  236,  7.' 
plaintiff's  remedy  on,  id.  479,  1030. 
fine,  &c.  for,  237. 
r;ESERVING  POINT,  at  trial,  488,  9;  900,  904. 
RESIDENCE, 

of  plaintiff,  calling  for,  in  K.  B.,  534. 

C.  P.,  id. 
parties,  calling  for,  id.  636. 

,  on  court  of  conscience  act  for  London,  955,  6. 
lessor  of  plaintiff,  in  ejectment,  1231. 
RESPONDEAT  OUSTER.     See  tit.  Abatement. 
judgment  of,  in  what  cases,  641. 
error  lies  not  on  judgment  of,  1141. 
RESPONDENTIA  BOND, 

debt  proveable  on,  under  commission  of  bankrupt,  205.  ih.) 
RESTITUTION, 

on  outlawry,  144. 

reversing,  or  setting  aside  judgment,  1033,  1186. 
extent,  1081. 
RE-SUMMONS,  1173,  4. 
RETAINER, 

plea  of,  by  executor  or  administrator,  644. 
heir  or  devisee,  id.  645. 


INDEX.  1495 

RETORNO  IIABENDO,  418. 

form  of,  1038. 

after  verdict,  or  demurrer,  id. 
on  71071  i)ro8y  or  nonsuit,  id. 
and  inquiry  of  damages,  id. 

fieri  facias,  id. 
proccedinrrg  on  return  of  elonr/ata,  id.  1030. 
RETRAXIT,  930. 

by  tenant  in  ejectment,  to  prejudice  of  landlord,  set  aside,  123C. 
RETURN  DAYS,  of  Writs, 
general,  100,  7. 
by  original,  id. 
bill,  152,  3. 
altering,  130,  155. 
■wrong,  when  not  aided,  IGO. 

of  execution  in  court  of  Great  Sessions  in  JValeSf  998.  (1.) 
RETURNS, 

to  original  writs,  106,  &c. 

recordari  facias  Joquclam,  &c.  415,  10. 
writs  of  error,  1159,  60. 

certiorari  on,  1170,  &c.  and  see  tit.  Certiorari. 
false  judgment,  1187,  8. 
judicial  writs, 
mesne  pi'ocess, 
by  original,  110. 

writ  of  proclamation,  132,  3. 
ex  igi  facias,  134. 
special  capias  utlagatam,  137. 
by  bill, 

attachment,  in  trespass,  146. 
in  King's  Bench,  or  Common  Pleas, 
latitat,  &c.  101,  2,  3. 
capias  ad  respondendum,  308,  0. 
by  new  or  old  sheriff,  307. 
of  lunacy,  216, 

mandavi  hallivo,  kc.  309. 
wit  of  inquiry,  581,  2. 

summons  for  electing  grand  assize,  not  travcrsal)le,  74^. 
Exchequer,  155,  6,  7. 
final  process : 
fieri  facian,  1018,  19. 
capias  ad  satisfaciendum,  1028. 

filing,  1098,  9. 
elegit,  1036. 

extent,  1050;  and  see  tit.  Extent. 
"Wi'its  of  certiorari,  407. 

habeas  corpus,  id. 

scire  facias,  1124;  and  sec  tit.  Scire  Facias. 
setting  aside,  308,  9;  1020. 
amending,  id. 
REVENUE.    Sec  tits.  Customs  cf  Excise,  and  Exchequer,  revenue  side  of. 
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REVERSION ; 

action  by  assignee  of,  6. 
pleading  assignment  of,  442,  (5.) 
extendible  on  elegit,  134. 
REVOCATION, 

of  power  of  arbitrators,  823,  4. 
RIDERS, 

to  rolls,  730. 
RIENS  en  arrere; 

plea  of,  in  debt  for  rent,  650. 
in  bar  of,  in  replevin,  645. 
per  discent,  644,  5;  937. 

aflSdavit  formerly  necessary  for  pleading  it,  with  another 

plea,  in  C.  P.,  657. 
plea  of,  not  formerly  signed,  in  C.  P.,  672. 
judgment  on,  altered  by  stat.  3  W.  &  M.  c.  14,  §  6, 
per  devise,  645.  p.  938. 

generally,  id. 

specially,  except  a  reversion,  &c.  id. 
RIGHT  of  ENTRY, 

necessary  to  maintain  ejectment,  1194,  5. 
EIGHT,  Writ  of; 

adjournment  of  essoin  on,  109.  (o.) 

proceeding  by,  1194. 

discontinuance  of,  not  allowed,  679,  699. 

amendment  of  count  in,  not  in  general  allowed,  699. 

judge's  order  for,  discharged,  id. 
writ  of  summons  for  electing  grand  assize.     See  tit.  Crrand  Assize. 
trial  of, 

at  nisi  prius,  747. 

bar,  when  not  allowed,  id.  748. 
must  be  by  grand  assize,  748. 
attendance  of  four  knights  necessary  on,  id. 
summons  for  another  knight,  when  one  is  ill,  id. 
challenge  of  knights,  when  not  allowed,  id. 
on  tender  of  demi  mark,  tenant  must  begin,  id. 
judgment  as  in  case  of  nonsuit  in,  762. 
new  trial  in,  908. 

no  damages  or  costs  in,  769,  878,  946. 
RIOT  ACT,  122. 

repealed,  by  stat.  7  &  8,  Geo.  IV.  c.  27,  id. 
proceedings,  declarations,  and  cases  determined  on,  id.  (b.) 
RIVULET, 

ejectment  will  not  lie  for,  1191. 
ROCHESTER,  City  of; 

court  of  requests  for,  957. 
ROLL  of  Attorneys,  71. 

striking  off  attorneys  from,  89. 
ROLLS, 
in  general ; 

in  King's  Bench: 

crown,  or  plea,  728. 
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ROLLS,  continued. 
in  general,  continued. 

in  King's  Bench,  continued. 
delivering  out,  72H. 
post  tenninuni,  730. 
docket  of  numbers  for,  728. 
numbering,  id. 
2>h(cit(i  of,  I'j'i,  77.'),  1172. 
entries  on ; 

by  whom,  and  how  made,  730. 
riders  to,  id. 
bringing  in,  id. 
docketing,  731. 
binding  up,  732. 

■where,  and  from  what  time  preserved,  id. 
Common  Pleas : 

jylea,  or  common,  47,  {c.)  72S,  9. 
delivering  out,  by  clerk  of  essoins,  728,  9. 

prothonotaries,  729. 
receipt  for,  id. 

post  tcrminum.,  id.  (</.)  731,  2. 
numbering,  728,  9. 
un-numbered,  729. 
not  to  be  carried  into  country,  731. 
pJacita  of,  733,  755. 
entries  on ; 

by  whom,  and  how  made,  730. 
riders  to,  id. 

bringing  in,  to  prothonotaries,  731. 
docketing,  id. 

after  judgment,  to  be  examined  with  paper  books,  id. 
delivery  to  clerk  of  essoins,  id. 

time  allowed  for,  732. 
carets,  of,  id. 
binding  up,  id. 

where,  and  from  what  time  preserved,  id. 
alteration  and  amendment  of,  id. 
Exchequer  of  Pleas : 

no  crotvn  rolls,  nor  of  pleas  of  land,  729. 
2}Iea,  or  common,  id. 
by  and  to  whom  delivered,  id. 
not  numbered,  id.  733. 
entries  on,  by  whom  made,  730. 
placita  of,  733. 

where,  and  from  what  time  preserved,  732. 
particular ; 

filacers',  729. 

of  admission  of  attorneys,  71. 

warrants  of  attorney,  in  K.  B.,  95,  729,  734. 

C.  P.,  id. 
process,  IGl,  2. 
appearance,  239. 
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ROLLS,  continued. 
joarticular,  continued. 

of  recognizances  of  bail,  277,  8. 

imparlance,  462,  3;  720,  729. 

plea,  728,  [g.)  728,  9. 

issue.     See  tit.  Issue  Roll. 

judgment,  729,  931,  &c.  942,  3. 

docket,  731,  (/i.)  939. 

of  proceedings  in  scire  facias,  729,  30;  1126,  &c. 

error  and  false  judgment,  730,  1175. 
deeds,  and  awards,  &c.  730. 
ROLLS  of  COURTS  BARON,  802. 
ROMAN  CATHOLICS, 

oaths  by,  on  being  called  to  the  bar,  42. 

admitted  attorneys,  71. 
rule  of  court  on  their  admission,  id.  (a.) 
disabilities  of,  id. 

exemption  of  priests,  from  serving  on  juries,  784. 
ROOM, 

ejectment  lies  for,  1191. 
ROPES, 

justification  in  action  for  cutting,  645. 
RULES, 

of  King's  Bench  Prison,  373,  4. 
limits  of,  id.  (5.) 
when  grantable,  373,  4. 
when  not,  id. 
effect  of  granting,  id. 
prisoners  escaping,  lose  benefit  of,  id. 
fees  not  to  be  taken  by  inferior  officers,  for  granting,  374. 
Fleet  Prison,  373,  4. 
RULES  and  ORDERS, 
general ; 

in  King's  Bench.      ") 

Common  Pleas.     V  See  Table  of  these  Rules,  in  princijpio. 
Exchequer.  ) 

in  particular  cases ; 
what,  478,  490. 

on  parties,  without  their  consent,  487,  589,  90;  592,  3. 
moved  for  in  court,  478. 
granted  or  refused,  id. 
absolute,  or  to  show  cause,  id. 
made  out  by  officers,  478. 
King's  Bench ; 
-     on  crown  side,  478. 

for  attachments; 

in  what  cases,  and  against  whom,  id.  479. 
absolute  in  first  instance,  480. 
to  show  cause,  and  rules  absolute  thereon,  id. 
motions  and  affidavits  for,  how  entitled,  id. 

481,  493. 
cannot  be  moved  on  last  day  of  term,  481,  498. 
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RULES  AND  ORDERS,  continued. 

in  King's  Bench,  on  crow7i  side,  continued. 
for  attachments,  continued. 

cannot  be  served  on  Sunday,  218,  481. 
on  plea  side : 
common  ; 

given  1)7  master : 

to  declare,  or  plead  in  bar,  in  replevin,  417,  IS:  4H3. 
reply,  48.],  070. 

in  ejectment,  1231. 
rejoin,  sur-rcjoin,  &c.  483,  G93,  718,  10. 
join  in  demurrer,  4S3,  GOG. 
enter  issue,  483,  727,  734,  7G1. 
for  defendant  to  produce  record,  483,  743. 

trial  by  proviso,  483,  7G1. 
to  return  writ  of  certiorari,  in  error,  488,  1170. 
are  entered  with  clerk  of  the  rules,  483. 
must  be  served,  id. 
expire  mfour  days  after  service,  id. 
given  by  filacer: 

to  appear  to  p>one,  or  recordari,  kc.  id. 
given  by  clerk  of  the  papers^:  _ 

to  return  paper-book,  id.  725,  6. 
given  by  clerk  of  the  errors: 

for  better  bail  in  error,  483,  1157. 
to  certify  record,  483,  1158. 
assign  errors,  id.  1168. 
entered  on prcecipe,  with  clerk  of  the  rules: 
to  declare,  not  necessary  by  original,  458. 
plead,  473,  &c. 
what,  474.  _ 
history  of,  id. 

in  what  cases  necessary,  id. 
after  judge's  order  for  time  to  plead,  id. 
when  and  how  given,  id. 

rule  expires,  id.  ^^ 

judgment  may  be  signed  on,  id.  4  <  o. 
new  rule  when  necessary,  475. 
to  new  assignment,  603. 
unnecessary  in  ejectment,  1224. 
in  scire  facias,  1127.  , 

avow  in  replevin,  418. 
for  judgment,  483. 

when  necessary  to  be  given  : 
on  inquisition,  id. 
demurrer,  740. 
nul  tiel  record,  744,  5,  6. 
posteas,  483,  003. 

subject  to  award,  003. 
time  of  entering,  and  when  it  expires,  id. 
scire  facias,  483,  112G,  IIGG,  7. 
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RULES  AND  ORDERS,  continued. 
in  King's  Bench,  on  plea  side,  continued. 
common,  for  judgment,  continued. 
when  not  necessary : 

on  final  judgment,  by  default,  568. 
consequence  of  not  giving  it,  1129. 
not  served,  483. 
anciently  moved  at  S2cZe-bar. 

For  these  rules,  ivliich  are  the  same  in  K.  B.  and  C.  P., 

vide  post,  p.  1460. 
cannot  be  dated  the  last  day  of  term,  484,  498. 
must  be  served,  485. 
drawn  up  by  clerk  of  the  rules ; 
on  judge's  fiat,  &c, : 

for  admission  ofprochein  amy,  to  prosecute,  100. 
guardian,  to  defend,  id. 
day  rule,  374. 
signature  of  counsel : 

to  declare  peremptorily,  424,  484. 
have  good  jury,  on  execution  of  inquiry,  484, 

486,  576,  787. 
make  submission  to  arbitration  a  rule  of  court, 

in  vacation,  486. 
for  computing  principal  and  interest  on  bills, 

&c.  in  vacation,  484. 
to  change  venue,  id.  486,  608,  9 ;  10. 

bring  it  back,  on  common  undertaking,  484, 

610,  11,  12. 
money  into  court,  484,  486,  621,  2. 
plead  several  matters,  484,  486,  697,  8. 
make  several  avowries,  or  cognizances,  484, 

654,  5. 
for  defendant  to  abide  by  his  plea,  484,  672. 
unnecessary,  in  C.  P.  484.  (a.) 
concilium  on  demurrer,  special  verdict,  or  writ 
of  error,  484,  5 ;  737,  8 ;  898, 1176. 
costs  for  not  proceeding  to  trial  or  inquiry,  pur- 
suant to  notice,  485, 490, 580, 758,  9 ;  1236. 
special  jury,  485,  6;  792,  3. 
^service  of,  793,  817. 
view,  485,  6;  798. 

making  submission  to  arbitration  a  rule  of 

court,  836. 
by  consent : 

common  rule  in  ejectment,  490, 1225,  &c. 

to  examine  witnesses  upon  interrogatories, 

485,  id.  {g.)  810. 

refer  causes  to  arbitration,  485,  819,  &c. 

enlarge   time   for  making  award,   485, 

826,  7. 

make  judge's  order,  or  order  of  nisiprius, 

a  rule  of  court,  485, 511, 819, 20 ;  826,  7 ; 

836. 


INDEX.  1501 

RULES  AND  ORDERS,  in  particular  cases,  continued. 
in  King's  Bench,  on  |?/ert  side,  continued. 
common,  continued. 

dra^Yn  up  by  clerk  of  the  rules,  continued. 
on  signature  of  counsel,  continued. 

for  scire  facian  to  revive  judgment,  above  teji,  and 
unddY  fifteen  years  old,  485,  id.  (77i.)  1105. 
in  ejectment: 

for  judgment  against  real  ejector,  on  vacant 

possession,  489, 121'J. 

against  casual  ejector,  id.  1220,  21. 

when  drawn  up, 

1220,  21. 

after  verdict,  in  K.  B.,  1230,  40. 

landlord  to  defend,  instead  of  tenant,  400, 

1220. 
must  be  served,  485. 
special,  peculiar  to  this  court: 
absolute  in  first  instance ; 

for  discharge  of  prisoner,  onstat.  48  Geo.  III.  c.  123, 

p.  388,  489. 
certiorari,  to  remove  record  of  judgment  from  in- 
ferior court,  400,  401 ;  485. 
transcript    of    record    from 
^Vales,  or  connty  jyalatinc, 
401,  2;  485. 
entering  up  judgment  in  term  time,  on  warrant  of 
attorney,  above  ten,  and  under  tioenty 
years  old,  485,  553. 
copyliold  tenants  to  inspect  and  take  copies  of  court 

rolls,  485,  G ;  504,  5. 

inspecting,'and  taking  copies  of,  corporation  books, 

pending  information,  or  action,  50G. 

mandamus,  to  examine  Avitncsses  in  India,  on  stat. 

13  Geo.  III.  c.  63,  §  44,  p.  486. 

computing  interest,  on  affirmance  of  judgment, 

1184. 
For  special  rules,  absolute  in  first  instance,  in  K.  B. 
^-  C.  P.  vide  post,  p.  1400. 
to  show  cause,  and  rules  absolute  thereon ; 
on  behalf  of  plaintiff: 

to  discharge  rule  for  special  jury,  487,  794,  5. 

for  leave  to  take  out  execution  against  casual  ejector, 

when  landlord  has  been  made  defendant,  and 

failed  at  trial,  4S0,  1245. 

scire  facias  to  revive  judgment,  i\ho\c  fifteen  years 

old,  487,  1105. 

For  special  rules  to  show  cause,  <H'.  in  K.  B.  <f'  C.  P. 

on  hchalf  of  plaintiff,  vide  post,  pp.  1460,  61. 

enlarged,  may  come  on  at  sitting  of  judges,  in  vacation,  40. 

on  behalf  of  defendant : 

to  consolidate  actions,  487,  490,  614,  15 ;  1232. 
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RULES  AND  ORDERS,  in  particular  cases,  continued. 
in  King's  Bench,  on  plea  side,  continued. 

to  show  cause,  and  rules  absolute  thereon,  continued. 
on  behalf  of  plaintiif  in  error : 

to  reverse  judgment  for  plaintiff  in  inferior  court,  and 

tax  plaintiff  in  error's  costs,  1180. 

For  special  rules  to  shoio  cause,  ^c.  in  K.  B.  ^  C.  P. 

on  behalf  of  defendant,  and  those  for  either  party, 

which  are  the  same  in  both  courts,  vide  post,  pp. 

1461,  62. 
pronounced  by  judges  in  vacation,  how  drawn  up,  40. 
in  Common  Pleas, 
common ; 

given  by  prothonotaries : 

to  appear  in  scire  facias,  483,  1125. 
given  by  filacers : 

to  appear  to  p)one,  or  recordari,  &c.  416,  17. 
declare  in  replevin,  417,  18  ;  483. 
bring  in  body,  50,  310,  483. 
given  by  clerk  of  the  errors : 

for  better  bail  in  error,  483,  1157. 
to  certify  record,  483,  1158. 
drawn  up  by  secondaries  ; 
on  prcecipe : 

to  declare,  (except  in  replevin,)  421,  2,  &e.  458,  483. 
plead,  474,  &c.  483. 
what,  474. 

in  what  cases  necessary,  305,  474. 
when,  and  how  given,  474. 

not  waived  by  summons  unattended,  for  time  to 

plead,  id. 
time  allowed  by,  id.  475. 
when  it  expires,  id. 

judgment  may  be  signed  on,  475. 
new  rule  necessary,  on  amending  declaration,  469, 

475,  708. 
unnecessary,  after  time  to  plead,  in  another 

term,  475. 
in  actions  against  warden  of  Fleet,  on  stat.  59  Geo. 

III.  c.  64,  p.  324. 
against  prisoners,  355,  359. 
to  new  assignment,  693. 
unnecessary  in  ejectment,  1224. 
in  scire  facias,  1126. 
avow,  or  plead  in  bar,  in  replevin,  418,  483. 
reply,  483,  676. 

in  ejectment,  1231. 
rejoin,  sur-rejoin,  &c.  483,  693,  718,  19. 
join  in  demurrer,  483,  696. 
for  attorneys,  &c.  to  appear  and  plead,  323,  483. 
not  served,  483. 
demand  in  wi'iting  must  be  made  on,  id.  484. 
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RULES  AND  ORDERS,  in  particular  cases,  continued. 
in  Common  Pleas,  common,  continued. 

drawn  up  by  secondaries,  continued. 

side-bar  or  treasuri/  rules,  peculiar  to  this  court,  484. 
to  take  bill  against  attorney  off  tlie  file,  id. 

enter  up  judgment  on  warrant  of  attorney,  above 
one,  and  under  ten  years  old,  id.  f>f)^. 
bring  money  into  court,  undcr/ri'  pounds,  4^4,  «!22. 
enter  issue,  484,  727,  8. 
for  costs,  for  not  proceeding  to  trial  or  inquiry,  pur- 
suant to  notice,  484,  4U0,  ir>[^,  00;  12:30. 
to  return  writ  of  false  judgment,  484. 

assign  errors  thereon,  id. 
consent  rule  in  ejectment,  id.  490, 1203,  4;  122r),  kc. 

must  be  served,  485. 

For  such  other  side-bar  or  treasury  rubs,  as  are  the 
same  in  K.  B.  -f-  C.  V.  vide  post,  p.  14G0. 
on  signature  of  Serjeant : 

to  bring  money  into  com-t,  if  it  exceed  Jive  pounds, 

485,  022. 
plead  several  matters,  in  certain  cases,  485,  057,  8. 

\n  ejectment :  ^  yioa  ioi(» 

for  iudgment  against  casual  ejector,  48^,  1-1  .^S 

JO  O  QQ       01 

wbcn  drawn  up,  1221. 
landlord  to  defend,  instead  of  tenant,  4J0, 

1m  — J. 

how  entitled,  1220.  _     , 

for  prothonotaries,  in  vacation,  to  compute  rj">nc^'P^' 

and  interest  on  bills  or  notes,  &c.  570,  71,  -,  6. 

concilium  on  demurrer,  special  verdict,  or  wit 

oferror,  485,  737,  8;  898,  11  <  6. 

special  jury,  485,  792. 
must  be  served,  485. 
special,  peculiar  to  this  court : 
absolute  in  first  instance ; 

for  allowance  to  bail,  and  supersedeas,  3b  J,  ru. 
attachments,  480. 

leave  to  enter  up  judgment  on  warrant  of  attornev, 

above  ten,  and  under  twentii  years  oUl  4hO,  oo6. 

good  jury,  on  execution  of  inquiry,  "i^^,  5<b.      ^ 

judgment  for  plaintiff,  on  n  nl  tiel  record,  4Mj,,<  44   « 4b. 

not  required  on  verdict,  or  uniun-y,  48b,  oM,  - , 

view,  485,  (/.)  798.  ....  i     r 

for  leave  to  take  out  execution  against  casual  ejector 
when  landlord  has  been  made  defendant,  and  faded 

at  trial,  489,  1245. 
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RULES  AND  ORDERS,  in  particular  cases,  continued. 
in  Common  Pleas,  special,  continued. 

absolute  in  first  instance,  continued. 

scire  facias,  to  revive  judgment  above  ten,  and  under 

tiventy  years  old,  486,  1105. 

For  special  rules,  absolute  in  first  instance,  in  K.  B.  tf' 

C.  P.  vide  post,  p.  1460. 
to  show  cause,  and  rules  absolute  thereon ; 
on  behalf  of  plaintiff: 

for  discharge  of  prisoners,  on  stat.  48  Geo.  III.  c. 

123,  pp.  388,  489. 
attachments,  478,  9,  80,  81. 

not  usually  granted,  for  disobedience  to  sub- 
poena, 479,  808. 
scire  facias,  to  revive  judgment   above  twenty 

years  old,  487,  1105. 
For  special  rules  to  sJiow  cause,  §-c.  in  K.  B.  ^  C.  P., 
on  behalf  of  plahitiff,  vide  'post,  pp.  1460,  61. 
on  behalf  of  defendant : 

to  declare  peremptorily,  when  defendant  is  in  custody, 

424,  487,  8. 
change  venue,  488,  608,  9;  611,  12. 
plead  several  matters,  except  in  certain  cases,  488, 

657,  8. 

for  copyhold  tenants  to  inspect,  and  take  copies  of 

court  rolls,  486,  {a.)  488,  594,  5. 

For  special  rules  to  shozv  cause,  ^c.  in  K.  B.  ^^  C.  P. 

on  behalf  of  defendant,  vide  post,  pp.  1461,  2. 

for  either  party : 

to  inspect  court  rolls,  594,  5. 
when  moved  for  on  last  day  of  term,  498,  9. 
party  obtaining,  not  compelled  to  proceed  on,  1235. 
called  upon,  may  oppose  in  person ;  after  order 
for  changing  attorney,  94,  5. 
For  special  rules  to  show  cause,  ^c.  in  K.  B.  i^  C.  P., 
for  either  party,  vide  post,  p.  1462. 
sheriff  to  return  writ,  306,  7,  8;  484,  497,  1017. 
rule  to  set  aside,  306. 
bring  in  body,  309,  &c.  484. 
affidavit  of  service  of,  311. 
marshal  to  acknowledge  defendant  in  custody,  363,  4 ; 

484. 
time  or  further  time  to  declare,  418,  423,  4 ;  484. 
to  discontinue,  484,  679,  80,  81. 

be  present  at  taxing  costs,  484,  989,  90. 
for  scire  facias  to  revive  judgment,  above  seven,  and  under 
ten  years  old,  484,  485,  [m.)  1105. 
special : 

absolute  in  first  instance  ; 

to  increase  issues,  on  writs  of  distringas,  110,  11 ;  486. 
for  distringas,  on  stat.  7  &  8  Geo.  IV.  c.  71,  p.  113,  &c.  486. 
allowance  of  bail,  276,  486. 
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RULES  AND  ORDERS,  in  particular  cases,  continued. 

iif  King's  Bench,  and  Connnon  Pleas,  continued. 
sjjocial,  absolute  in  first  instance,  continued. 

for  allowance  of  writ  of  error  coram  nobis,  48G. 
bringing  up  prisoner,  in  same  court,  348. 

on  Lords'  act,  378. 
leave  to  compound  penal  action,  486,  550,  7,  8. 
inhabitant  to  inspect  parish  books,  593,  4. 
judgment  on  demurrer,  or  writ  of  error,  48G,  740. 
entering  verdict  for,  on  delivery  of  postca  to,  j)rcvailing 
party,  on  special  verdict,  or  special  case,  48«),  8'J8,  9. 
suggestion,  on  Welch  judicature  act,  to  cntilk-  defendant 
to  judgment  of  nonsuit,  480,  *J09,  70. 
to  show  cause,  and  rules  absolute  thereon; 
on  behalf  of  plaintiff: 

for  sale  of  issues,  on  writs  of  distrinr/as,  111,  487. 

amending  writ,  or  return,  130,  101,  487. 

money  deposited  with  sheriff,  and  paid  into  court, 

on  Stat.  43  Geo.  III.  c.  40,  §  2,  to  l»o  paid  over 

to  plaintiff,  228,  487. 

attachment  against  under-sheriff',  on  death  of  sheriff 

^  dui'ing  his  office,  314. 

setting  aside  judgment  of  nonpros,  for  irregularity, 

400,  487. 

leave  to  enter  up  judgment  on  warrant  of  attorney, 

above  tivcnty  years  old,  4i^7,  553. 

compelling  witness  to  swear  to  execution  of  warrant 

of  attorney,  554. 
g  reference  to  master  or  prothonotaries,  in  term  time, 

to  compute  principal  and  interest  on  bills  or 
notes,  &c.,  4.S7,  570,  kc. 
must  be  served  on  defendant  lieforc  final  judg- 
ment, in  K.  13.,  572. 
how  served,  id. 

when  there  are  two  defendants,  id. 
for  execution  of  inquiry  before  chief  justice,  or  judge 

at  nisi  prius,  4fS7,  570. 
defendant  to  produce  and  give  copy  of  deed,  for  plain- 
tiff to  declare  on,  4S7,  580. 
produce  same  before  commissioners  of 
stamp  office,  to  be  stamped,  487,  590. 
produce  same  to  plaintiff's  attorney,  for 
suhjxmnin;/  witnesses  to  prove  it,  id. 
to  discharge  rule  for  changing  venue,  for  irregularity, 
^  487,  010,  11. 

amend  declaration,or  replication,&c.  007,  cS:c.  708,  &c. 
set  aside  nonsuit,  verdict  or  inquisition,^  and  have  a 
new  trial,  or  inquiry,  487,  581,  2;  004. 
enter  iudf^ment  for  plaintiff,  non  obstante  veredicto. 
•^     *=  487,  004,  020,  21. 

allow  plaintiff  costs,  in  action  on  judgment,  487,  069. 
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RULES  AND  ORDERS,  in  particular  cases,  continued. 
in  King's  Bench  and  Common  Pleas,  continued. 
special,  on  behalf  of  plaintifi',  continued. 

enter  up  judgment,  and  take  out  execution,  after  ver- 
dict against  one  of  several  defendants,  &:c.  487,  996. 
take  out  execution,  pending  error,  487,  994,  1147. 
in  ejectment: 

that  service  of  declaration,  on  tenant's  son  or  daugh- 
ter, &c.  may  be  deemed  good  service,  489, 1213, 

1214,  1219,  20. 
for  consolidating  actions  in,  1232. 
amending  declaration  in,  1206,  7. 
tenant  to  give  undertaking,  and  find  bail,  as  re- 
quired by  Stat.  1  Geo.  IV.  c.  87,  §  1,  pp.  489, 

1221,  2,  3. 

staying  proceedings,  pending  error,  490, 1234. 

attachment  against  defendant,  in  K.  B.  or  C.  P. 

for  costs,  on  consent  rule,  489,  1241,  2. 

suhpoena  for  same,  in  Exchequer,  489,  991. 

attachment,  for  opposing  execution  of  writ  of 

possession,  489,  1247. 

on  behalf  of  defendant : 

to  reverse  outlawry,  139,  &c.  488. 
quash  writ,  161,  167,  488. 
set  aside  service  of  process,  169. 
for  money  deposited  with  sheriff,  and  paid  into  court,  on 
Stat.  43  Geo.  III.  c.  46,  §  2,  to  be  repaid  to  defend- 
ant, or  his  bail,  &c.  228,  488. 
time  to  plead,  under  certain  circumstances,  469,  70 ; 

488. 
to  set  aside  proceedings  for  irregularity ; 

in  process,  or  notice  subscribed  thereto,  and  dis- 
charge defendant  on  filing  common  bail,  &c. 
160,  61;  167,  488,  512,  13. 
delivery,  filing,  or  notice  of  declaration,  447, 
457,  8;  488,512,  13,14. 
notice  of  trial,  488,  512,  13,  14. 
inquiry,  id. 
on  bail  bond,  300,  &c.  488. 
against  sheriff,  316,  &c.  488. 
to  set  aside  interlocutory  judgment,  &c.  for  u'regularity, 

488,  512,  {c.\  567,  8. 
on  affidavit  of  merits,  488. 
verdict  or  inquisition,  and  have  a  new  trial  or 
inquiry,  id.  582,  904. 
execution  for  irregularity,  and  discharge  defend- 
ant out  of  custody,  or  restore  to  him  money 

levied,  488,  1032. 
to  stay  proceedings,  in  action  on  bail  bond,  300,  &c. 

488,  541,  2. 
against  sheriff,  316,  kc.  488. 
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RULES  AND  ORDERS,  in  particular  cases,  continued. 
in  King's  Bench  and  Common  I'leaa,  continued. 
special,  on  behalf  of  delVnilant,  continued. 

to  stay  proceedings,  where  debt  sued  for  appears  to  be 

under  4U«.  487,  510. 
where  action  is  brought  on  bad  or  defective 
grounds,  488,  616,  &c. 
contrary  to  good  faith, 
488,  515,  10;  52'>. 
without  proper  autho- 
rity, 510,  529. 
pending  error,  488,  530,  kc. 
until  security  be  given  for  costs,  488,  533,  4. 
costs  arc  paid,  of  former  action  for  same 
cause,  488,  538,  9. 
to  compound  penal  action,  500,  id.  (/.) 

strike  out  superfluous  or  unnecessary  counts,  488, 

GIO,  17. 
withdraw  general  issue,  and  plead  it  dc  novo,  with  no- 
tice of  set-off,  or  upon  bringing  money  into 

court,  488,  073. 
add  or  withdraw  special  pleas,  488,  071,  2. 
amend  pleadings,  488,  097,  &c.  708,  &c. 
for  judgment  as  in  case  of  nonsuit,  488,  704,  &c. 

putting  off  trial,  for  absence  of  material  witness,  488, 

770,  kc. 
till   plaintiff   consent   to   witnesses 
being  examined  on  interrogato- 
ries, 488,  810,  11. 
nonsuit,  after  point  reserved,  488,  9 ;  904. 
in  arrest  of  judgment,  489,  928. 

for  plaintiff  to  bring  jjostea  into  court,  and  file  plea  roll, 
so  that  defendant  may  enter  suggestion  thereon, 
to  entitle  him  to  costs,  on  court  of  conscience 

acts,  489,  900,  01. 
for  suggestion,  after  nonsuit  or  verdict,  to  entitle  him  to 
double  or  treble  costs,  &c.  489,  989. 
allowing  defendant  costs,  where  plaintiff  docs  not  re- 
cover the  sum  for  which  he  was  arrested,  kc.  489. 
discharging  insolvent  debtor,  on  stat.  48  Geo.  III.  c. 

123,  pp.  388,  489. 
in  ejectment; 

to  permit  coparcener,  joint-tenant,  or  tenant  in  com- 
mon, to  confess  lease  and  entry  only,  490, 1227. 
set  aside  proceedings,  for  irregularity,  489,  1224. 
when  regular,  upon  affidavit 
of  merits,  .!tc.  4S!),  90, 
1224,  5. 
stay  proceedings,  when  two  actions  arc  pending, 
for  same  premises,  in  different  courts,  1232. 
pending  error,  490,  1232. 
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RULES  AND  ORDERS,  in  particular  cases,  continued. 
in  King's  Bench,  and  Common  Pleas,  continued. 

special,  on  behalf  of  defendant,  in  ejectment,  continued. 

until    security    be    given   for 

costs,  490,  1231,  2. 

costs  are  paid  of  former 

ejectment,  490,  1233. 

on  payment  of  rent,  &c.  490, 

1234,  5. 

mortgage  money, 

&c.  490,1235,  6. 

for  attachment,  against  lessor  of  plaintiff,  in  K.  B. 

or  C.  P.  for  costs  on  consent  rule,  490, 

1242,  3. 
suhpoHna  for  same,  in  Exchequer,  490,  991, 

1243. 
restoring  possession  of  prero-^es,  improperly 
delivered  under  writ  of  possession,  490, 1246. 
for  either  party : 

for  leave  to  inspect  and  take  copies  of  books,  &c.  or  court 
rolls,  and  have  them  produced  at  trial,  489,  592,  &c. 
trial  at  bar,  489,  749,  50. 

in  adjoining  county,  489,  723,  4,  5;  751. 
to  set  aside  judge's  order,  489,  511. 

award,  489,  844,  5. 
for  repleader,  489,  904,  921. 

venire  facias  de  novo,  489,  904,  922,  3. 
master  or  prothonotaries  to  review  taxation,  489,  990. 
judgment  nunc p-o  tunc,  489,  532,  932,  3;  939. 
when  no  action  is  depending : 

for  admission  of  attorney,  on  stat.  31  Geo.  III.  c.  32,  p. 

71,  [a.) 
to  strike  attorney  off  roll,  for  misconduct,  89,  490. 

at  his  own  instance,  89,  485,  490. 
re-admit  attorney,  78,  9 ;  89,  90,  490. 
make  submission  to  arbitration  a  rule  of  court,  490. 
set  aside  annuity,  490,  &c.  520,  &:c. 
at  judge's  chambers,  502. 
drawing  up,  499,  503. 
service  of,  72,  229,  483,  4;  485,  500. 
affidavit  of,  501.  ■» 

how  far  a  stay  of  proceedings,  301,  493,  500,  501. 
showing  cause  against,  499,  500,  501. 
in  first  instance,  499,  503. 
at  judge's  chambers,  502,  3. 
making  absolute,  in  K.  B.,  501. 
C.  P.,  id. 

Exchequer,  id.  502. 
standing  over,  502. 
rehearing,  id. 
enlarging,  id.  505,  6. 
service  of,  500. 
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RULES  AND  ORDERS,  in  particular  cases,  continued. 

in  King's  Bench,  and  Connnon  Picas,  continued. 
special,  enlarging,  continued. 

making  absolute,  502,  3. 
entering  on  peremptory  paper,  505,  G. 
reviving,  502. 

amending  and  opening,  in  K.  15.,  506,  015. 

C.  P.,  id. 

ExcluHiuer,  50G,  50S. 
not  to  be  moved  for,  contrary  to  former  rule,  500. 
■\vhcn  appointed  for  particular  days,  504, 

brought  on  peremptorily,  482,  505,  0. 
costs  of  application  for,  503,  4. 
on  refusal  of,  503. 
making  absolute,  id. 
discharging,  id.  504. 
Exchequer  of  Pleas; 
common : 

to  appear  and  claim  on  extents,  10G8. 

scire  facias^  for  king,  1092. 
plead,  474,  5. 
to  extent,  1124. 

scire  facias,  for  king,  1092. 
reply,  676. 
enter  issue,  727. 

rejoin,  or  join  in  demurrer,  on  extents,  1079. 
for  judgment  on  same,  1081. 
special : 
for  distringas,  on  stat.  7  &  8  Geo.  IV.  c.  71,  pp.  114,  15;  155,  6. 
to  show  cause,  and  rules  absolute  thereon ; 
for  attachments,  478. 

absolute,  or  nisi,  480. 
changing  venue,  612,  13. 

judgment  as  in  case  of  nonsuit,  after  peremptory  un<lcr- 
taking,  absolute  in  first  instance,  769.  (c.) 
special  jury,  793.  (b.) 

execution,  after  nonprossing  writ  of  error,  1185.  (k.) 
motion  for,  on  last  day  of  term,  497,  8. 
service  of,  500. 
showing  cause  against,  501,  2. 
Exchequer  Chamber ; 
common : 

to  allege  diminution,  1165,  1107. 

assi^jn  errors,  1168. 
plaintiff  in  error  not  confined  to  one  rule  in  each  term,  id. 
special : 

when  made  absolute,  501. 

for  computing  interest,  on  affirmance  of  judgment,  1184. 
in  court  of  Great  Sessions  in  Wales.     Sec  tit.  Great  Sessions. 
not  records,  490. 
evidence  of,  id. 

R 
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S. 
SAILORS.     See  tit.  Seamen. 
SALARIES, 

of  jiulges,  &c.  39.  (g.) 
SANDAVICH, 

court  of  requests  for,  957. 
SATISFACTION.     See  tit.  Accord  ^  Satisfaction. 
by  levy  oti  fieri  facias,  1019. 

taking  body  on  ca.  sa.  1029,  30. 
entry  of,  555,  6;  729,  1041. 

on  warrants  of  attorney,  and  cognovits,  555,  6;  1041.  (df.) 
judgments ; 

against  insolvent  debtors,  395,  6. 
in  K.  B.,  1041. 
C.  P.  id. 
in  term,  id. 

vacation,  id. 
payment  on,  508,  1041. 
SATISFACTION  PIECE,  1041. 
SAVINGS  BANKS, 

actions  by  or  against  trustees  of,  8.  {h.) 
SCANDALUM  MAGNATUM,  604,  1139, 
SCHEDULE, 

of  debts,  &c.  on  insolvent  act,  390,  91, 
effect  of  error  in,  without  fraud,  395. 
SCIENDUM,  775. 
SCIRE  FACIAS, 
what,  1090. 
in  general,  id. 

to  have  execution : 

generally,  1090,  &c. 

of  other  lands,  after  eviction  on  extent,  1087,  8, 
for  other  purposes : 

to  prosecute,  &c.  after  pardon  of  outlaw,  144. 
ad  rehabendum  terram,  1097.  {a.) 
audiendum  errores;  1172,  3. 

to  compel  joinder  in  error,  1164,  5;  1169. 
false  judgment,  1188, 
costs  on,  947,  8. 
processum  et  recordum,  1121,  1173, 
to  obtain  restitution,  after  reversal  of  judgment  on  error,  1033, 

1186,  7. 
disprove  debt,  in  mayor's  court  of  London,  1107.  (c.) 
cannot  be  sued  out,  without  a  new  warrant  of  attorney,  93,  4 ;  1090. 
for  the  king; 

to  have  execution : 

on  recognizance,  1046,  1091. 

to  keep  the  peace,  1093. 
judgment,  1091. 

not  necessary,  after  a  year,  1045,  1091. 

death  of  king's  debtor,  1091. 
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SCIRE  FACIAS,  continued. 
for  the  king,  continued. 

to  have  execution,  continued. 

of  bond  (lel)t,  100"),  1001. 

against  principal,  104(),  1001. 
sureties,  id. 
simple  contract  debt,  when  recorded,  1040,  7. 
debts  found  to  be  due  to  king's  debtor; 
on  extent,  1008,  1001. 

diem  tdausit  ertnmujn,  id. 
special  capias  ntlai/atuniy  id. 
a  judicial  writ,  1001. 
out  of  what  court  it  issues,  id. 
fiat  of  baron  not  necessary  for  issuing  it,  id. 
against  devisees,  for  writ  of  diem  clausit  extremum,  unne- 
cessary, 1058. 
form  of,  1001,  2. 

into  what  county,  1001. 
signing,  id. 

teste  and  return  of,  id.  1002. 

cannot  be  sued  out  in  vacation,  on  inquisition  after  pre- 
ceding term,  1092. 
amendment  of,  id. 
return  of; 

scire  feci,  id. 
7iihil,  id. 
second  writ  of,  id. 
rule  to  appear,  id. 

on  writ  returnable  last  day  of  term,  id. 
plead,  id. 
obtaining  further  time  to  plead,  id. 
consequences  of  not  appearing  or  pleading,  1002. 
extent,  id. 

entry  of  judgment  unnecessary,  id. 
proceedings  on  appearance,  1002,  3. 
plea  of  statute  of  limitations,  id. 
grounds  of  putting  off  trial,  1002.  (;«.) 
to  repeal  letters  patent,  1000,  01. 

when  granted  of  a  thing  not  grantable,  1003. 

on  a  fraud,  or  false  suggestion,  id. 
if  failure  in  part,  vitiates  the  whole  ?  id. 
on  forfeiture  of  office,  id.  1004. 
when  two  patents  are  granted  of  same  thing,  1094. 
when  granted  to  the  prejudice  of  another,  id. 
an  original  writ,  1000,  i004. 
direction  of,  1004. 
when  returnable ; 

in  petty  bag  office,  id. 
King's  Bench,  id. 

motion  to  set  aside,  id. 
founded  on  matter  of  record,  id. 
mode  of  obtaining,  id. 
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SCIRE  FACIAS,  continued. 
for  the  king,  continued. 

to  repeal  letters  patent,  continued, 
fiat,  &c.  1094. 
form  of,  id.  1095. 
return  of,  id. 

judgment  by  confession  or  default,  id. 
venue  cannot  be  changed  in,  604. 
plea  or  demurrer,  1095. 
trial,  id. 

judgment,  id.  1096. 
costs,  id. 
for  the  subject; 

on  a  recognizance,  1000,  91. 
at  common  law,  1091. 

against  bail  to  the  action,  530,  1097. 
when  it  lies,  and  when  not,  1097. 

a  personal  action,  within  stat.  16  &  17  Car.  II.  c.  8,  p.  1153. 
out  of  what  court  it  issues,  1100. 
when  it  may  be  commenced,  1099. 
pr(£cipe  for,  1100. 
form  of,  in  K.  B.,  id.  1101. 

C.  P.,  id. 
not  within  stat.  27  Eliz.  c.  8,  p.  1139. 
need  not  be  entered  in  sheriff's  book,  if  filed  in  time, 

1125,  6. 
award  of  execution  in,  1126,  7. 
execution  in,  1133. 
against  bail  in  error,  1097. 

out  of  what  court  it  issues,  1101. 
by  whom  made  out,  id.  1102. 
form  of,  id. 
by  statute: 

on  stat.  19  Geo.  III.  c.  70,  §  6,  p.  406.  (/.) 
after  a  year,  1096. 

death  of  conusee,  id. 
eviction,  1037,  1087,  8. 
on  a  judgment,  1090,  1096. 
by  or  against  the  same  parties, 
after  a  year  and  a  day,  1102. 
history  of,  and  when  necessary ; 
in  real  actions,  id. 

personal  actions,  id.  1103. 
ejectment,  1248,  9. 
after  interlocutory  judgment,  1103. 
former  scire  facias,  id.  1106. 
error.     Append.  Chap.  XLIII.  §  79,  &c. 
year,  how  computed,  1103. 
when  not  necessary ; 

in  case  of  the  king,  1045,  1091. 
upon  outlawry  after  judgment,  135. 
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SCIRE  FACIAS,  continued. 
for  the  subject,  contbnwd. 

on  a  judgment,  Avlien  not  necessary,  continued. 

judgment  against  insolvent  debtor,  on  Btat.  1  Geo, 
IV.  c.  110,  §  2r,,  pp.  305,  6. 
after  execution  taken  out  within  the  year,  llu4. 
defendant  is  eliargod  in  execiitiuii,  iUiG. 
stay  of  execution  by  agret'enicnt,  5G0,  1104. 
agreement  that  it  shall  not  be  necessary,  1104. 
error,  id.  1105. 
injunction,  1105. 
out  of  what  court  it  issues,  id. 

rule  or  motion  for,  in  K.  B.  484,  5;  485,  [m.)  llOf). 
C.  r.  484,  5;  id.  (m.)1105,  0. 
form  of,  1106. 

upon  judgment  of  inferior  court: 

after  removal  by  certiorari^  or  habeas  corpuit^ 

400,  401,  HOG. 
in  error.     See  tit.  Error. 

quare  ezecutionem  non,  1107,  1163,  &c. 

costs  on,  947,  8;  11G7. 
ad  audiendum  errorcs.  Ante,  p.  1464. 
costs  on,  1)47. 
processiim  et  recordum,  1121,  1173. 
after  non  pros,  on  writ  of  false  judgment,  094,  5. 
for  demands  arising  after  judgment; 
in  covenant,  1107.      , 
annuity,  id. 
debt  on  bond,  for  payment  of  annuity,  id.  1108. 

money  by  instalment.-. 
1108. 
performance  of  covenants,  id. 
to  have  execution  of  future  effects,  1102. 

of  bankrupts,  by  stat.  5  Geo.  II.  c.  30,  §  9,  p.  IIOK. 
decisions  thereon,  id. 
by  Stat.  6  Geo.  IV.  c.  16,  p.  1111. 
insolvent  debtors,  id.  1112. 
against  insolvent  debtors,  id. 

executors  or  administrators; 

on  judgment  of  assets  quando  acciderintj  1112,  kc 
de  bonis  propriis,  1102,  1112,  &c. 
scire  fieri  iw[\nry,  1025,  1114. 
upon  a  change  of  parties,  1114,  15. 
by  marriage,  id. 

bankruptcy,  934,  1115,  10. 
death,  lllG,  17. 
of  sole  plaintiff,  or  defendant ; 
before  final  judgment : 

between  verdict  and  judgment,  933,  4. 
after  interlocutory,  and  before  final  judg- 
ment, 934,  1117,  18. 
costs  on.     See  tit.  Costs. 
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SCIRE  FACIAS,  continued. 
for  the  subject,  continued. 

on  a  judgment,  upon  a  change  of  parties,  continued. 
after  final  judgment ; 

in  ejectment.     See  tit.  Ejectment. 
by  or  against  personal  representatives, 

1118,  &c, 
form  of,  1120. 

award  of  execution  on,  1126,  7. 
by  administrators  de  bonis  nan,  1119. 
against  heirs  and  tertenants,  1120,  21. 
on  death  of  one  of  several  defend- 
ants, 1121. 
form  of,  id. 
against  tertenants,  id. 

in  error,  to  reverse  fine  or  reco- 
very, id. 
of  one  of  several  plaintiffs,  or  defendants ; 
pending  suit,  1119,  20. 
after  judgment,  and  before  execution,  1120. 
in  replevin  ; 

against  pledges  for  a  return,  1038. 
sheriff,  1039. 
generally,  1122. 

in  King's  Bench ; 

where  brought,  id. 
by  whom  made  out,  and  signed,  id. 
teste  and  return  of,  id.  1123. 
when  amendable,  1123. 
Common  Pleas ; 

where  brought,  1122. 
by  whom  made  out,  and  signed,  1122. 
where  one  scire  facias  is  sufficient,  1125. 
teste  and  return  of,  1122,  3. 
when  amendable,  1123. 
quashing,  without  costs,  id. 
summons,  id.  1124. 
calling  for  return,  1124. 
sheriff's  return ; 
scire  feci:  id. 

on  old  judgment,  in  C.  P.  1105,  6. 
nihil  hahet,  1124. 

scire  feci  to  one,  and  7iihil  hahet  to  another,  id. 
against  heirs  and  tertenants,  id. 
alias;  id. 

teste  and  return  of,  1125, 
leaving  in  sheriff's  office,  1098,  1125,  6. 
how  long  to  remain  there,  id. 
sheriff's  indorsement  on,  1125. 

entering  ea.  sa.  in  sheriff's  book,  in  K.  B.,  1098, 9 ;  1125, 6. 

Exchequer,  1098,  99; 
1126. 
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SCIRE  FACIAS,  continued. 

for  the  subject,  generally,  continued. 
in  sheriff's  return,  continued. 

rule  to  appear  in  K.  B.,  483,  112t>. 

C.  P.,  id. 
judgment  by  default,  112(J. 
entry  of  proceedings,  in  K.  B.,  id. 

C.  v.,  id.  1127. 
appearance,  in  K.  B.,  1127. 
C.  P.,  id. 

jircecipe  for,  id. 
when  compulsive,  no  waiver  of  irregularity,  614. 
imparlance,  in  C.  P.,  1127. 
declaration ; 

in  King's  Bench,  id. 

on  recognizance,  id. 
judgment,  id.  1128. 
Common  Picas,  1128. 
title  of,  id. 
good  in  part,  and  bad  in  part,  01 '4. 
staying  proceedings  in,  pending  error ; 
against  principal,  530. 
bail,  532,  3. 
pleas ; 

in  abatement,  1121,  1128. 
bar: 
nul  tiel  record^  643. 
several  matters,  when  not  allowed,  656. 
by  bail,  680,  1128,  &c. 
on  judgment,  1130,  31. 

by  heirs  and  tcrtcnants,  640,  1121,  1128. 
must  be  delivered,  in  K.  B.,  672. 

or  filed,  in  C.  P.,  1131. 
pleading  to,  waiver  of  irregularity,  514. 
replication  on,  against  bail,  conclusion  of,  1130. 
demurrers,  672,  717,  1131. 
must  be  delivered,  in  K.  B..  id. 

or  filed,  in  C.  P.,  1131. 
issues,  1131. 

by  whom  made  up,  in  K.  B.,  717,  1131. 

and  to  whom  delivered,  in  C.  P.,  1131. 
form  of,  on  extent  in  aid,  &c.  10it2.  {;».) 
nonsuit  in,  868. 

relief  on,  by  audita  querela,  &c.  1131. 
after  scire  feci,  id. 
two  nihih,  id. 
damages,  870,  1132. 

on  Stat.  8  &  9  W.  III.  c.  11,  §  8,  pp.  881,  947,  1132. 
judgment  reversed  for,  1170. 
costs.     See  tit.  Costs. 

payable  by  plaintiff  on  quashing,  in  K.  B.,  017,  1123. 
aUter,  in  C.  P.,  before  plea,  947,  8;  1123. 
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SCIRE  FACIAS,  continued. 

for  the  subject,  generally,  continued. 
award  of  execution,  1126,  7. 
execution,  1045,  1132,  3. 
not  within  statutes  of  limitations,  16, 
SCIRE  FACIAS  Book,  what,  1098,  9;  1125,  6. 
entry  of  capias  ad  satisfaciendum  in,  id. 
SCIRE  FACIAS  Roll,  729,  30. 
SCIRE  FIERI  Inquiry,  1025,  1114. 

return  to,  1114.  (c.) 
SCOTLAND; 

societies  or  partnerships  in,  how  to  sue  or  be  sued,  9. 

within  statute  of  limitations,  16. 

affidavits  sworn  in,  166,  181,  553. 

privilege  of  peers  of,  from  arrest,  192. 

sequestration  in,  no  bar  to  arrest,  202. 

effect  of  bankrupt's  certificate,  when  cause  of  action  arises  in,  211« 

plaintiff  residing  in,  must  give  security  for  costs,  534. 

commission  for  examining  witnesses  in,  771. 

error  from,  1140. 

appeals  from,  to  House  of  Lords,  id.  (g.) 
SEAL, 

necessary  for  authenticating  foreign  judgment,  944. 
SEAL  DAY, 

writ  of  error  need  not  be  tested  on,  1143. 
SEAL  OFFICE, 

when  open,  54,  5. 

holidays  at,  55,  and  see  tit.  Holidays. 
SEALER  OF  WRITS, 

office  and  duty  of,  54,  5. 

commissioners  of  treasury  authorized  to  purchase  office  of,  54.. 

in  exchequer,  58. 

duty  of,  on  sealing  writs  of  execution,  in  K.  B.,  999. 
SEAMEN, 

limitation  of  actions  for  wages  of,  16. 

arrest  of,  198,  &c. 

bail  of,  how  discharged,  292,  3. 

foreign,  when  not  required  to  give  security  for  costs,  535. 
SEARCHING  for  PLEAS,  563. 

Consent  rule,  in  ejectment,  1230. 
SEATS  in  Churches; 

actions  for  disturbance  of,  444. 
evidence  in,  id. 
SECONDARY  of  King's  Bench,  43. 

when  clerks  anciently  accounted  with  him,  730.  [d.) 

to  chief  prothonotary,  in  C.  P.,  how  appointed,  48. 
SECONDARIES  of  Common  Pleas.     See  tit.  Officers. 

office  and  duties  of,  44,  5 ;  48,  9. 
on  trials  at  bar,  751. 
SECURITY  for  Costs,  533,  &c. 

when  required,  534,  5. 
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SECURITY  for  Costs,  contimied. 

wlien  not  rcniuircd,  535,  G. 
in  ExcliCMiuer,  534,  [g.)  535. 
in  error,  535. 

application  for,  when  and  how  made,  537,  8. 
signin<:;  judgment  after  giving,  in  C.  P.,  469. 
in  ejectment,  1231,  2. 
for  prisoner's  aHowance,  381,  2. 
SEISIN,  how  stated  in  pleading; 
of  king,  442.  (6.) 
corporation,  id. 
hushand,  jure  uxoris,  id. 
SEQUESTRAIII  FACIAS,  1023.  (h.) 
SEQUESTRATION, 

in  Scotland,  no  bar  to  arrest  in  England^  202. 
process  of,  1023,  &c. 
what,  1023. 

proceedings  on,  id.  1024. 
returns  to,  id. 
out  of  Chancery,  fraud  in  executing,  1005. 

landlord  entitled  to  year's  rent  on,  1014. 
on  insolvent  act,  1  Geo.  IV.  c.  ll'J,  p.  1024. 
SERJEANTS  AT  LAW,  42. 
may  be  called  in  vacation,  id. 
precedence  of,  id. 
privileges  of,  80,  GOG,  7. 
exempted  from  serving  on  juries,*  784. 
SERJEANTS  INN  HALL, 

sittings  of  judges  at,  out  of  term,  39,  40. 
business  formerly  done  at,  2G2,  3. 
special  arguments  in,  39,  40. 
SERVICE, 

under  articles  of  clerkship.     Sec  tit.  Attorneys. 
of  process.     See  tit.  Process. 

notices,  &c.  71,  2;  454,  499,  500,  670. 

rules,  71,  2;  229,  483,  4,  5;  500. 

declaration  in  ejectment,  1197, 1204, 1209,  &c.,  and  see  tit.  Ejectment. 

perfect  or  imperfect,  1211,  1219. 
pleas,  499,  500,  672. 
allowance  of  writ  of  error,  1144. 
SERVICES, 

avowry  or  cognizance  for,  645. 
SESSIONS,  61. 

books  of,  593,  801,  and  see  tit.  Inspection. 
attorney's  bill  taxable,  for  business  done  at,  329. 
SET-OFF, 

at  common  law,  GG2,  3. 

by  statutes,  id.  664. 

in  what  actions  allowed,  663,  4. 

in  what  not,  id. 

in  replevin,  664. 

cannot  be  of  penalty,  id. 
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SET-OFF,  continued. 

cannot  be  of  general  damages,  664. 

debt  barred  by  statute  of  limitations,  id. 
debts  must  have  existed  at  time  of  commencing  action,  id. 
be  mutual,  and  due  in  same  right,  id.  665,  6. 
cases  of  goods  sold  for  ready  money,  664. 
partners,  id.  665,  6. 
on  policies  of  insurance,  665,  6. 
of  husband  and  wife,  6Q6. 

executors  and  administrators,  665,  6. 
trustees,  666. 
assignees  of  bonds,  id. 

bankrupts,  665,  6,  7. 
plea  of,  564,  644,  662,  3,  &c.  667,  8. 
when  it  must,  or  may  be  pleaded,  650,  51 ;  667. 
mode  of  replying  to  plea  of,  667,  685,  6. 
notice  of,  when  and  how  given,  488,  662,  &c.  668,  673. 
form  of,  668. 

can  only  be  given  with  general  issue,  667. 
cannot  be  given  with  plea  of  7ion  est  factum,  in  covenant,  667. 
proceedings  on,  668. 
particulars  of,  598,  9. 

of  costs,  or  debt  and  costs,  in  one  action,  against  those  in  another,  339, 

40;  991,2. 
on  award,  831,  835,  838. 
debt,  not  allowed  in  cross  action,  when  defendant  is  in  execution,  1029. 
SETTING  aside  Awards.     See  tit.  Arbitration. 
Executions,  1032. 
Inquisitions,  582,  3 ;  904. 
Judgments  by  default.     See  tit.  Judgments. 
Pleas,  463,  473,  564,  5;  639,  40,  41;  677,  8. 
Proceedings, 

want  of  attorney's  certificate,  no  ground  for,  77. 

on  bail  bond,  300,  301,  304. 

against  sheriff,  316,  17. 

for  irregularity.     See  tit.  Irregularity. 

costs  on,  515. 
difference  between,  and  staying  proceedings,  id. 
SEVERAL  FISHERY, 

justification  under  right  of,  646. 
SEVERAL  PLAINTIFFS, 
signing  note  on  Lords'  act,  381. 

security  for  costs,  when  not  required  in  action  by,  535. 
judgment  on  warrant  of  attorney,  551. 
affidavit  for,  553,  4. 
SEVERAL  DEFENDANTS, 

process  against,  148,  9. 

declaring  against,  id.  420,  446,  7 ;  467. 

one  of,  cannot  bring  money  into  court,  621. 

making  up  issues  against,  721,  2. 

notice  of  trial  to,  756. 

judgment  against,  on  warrant  of  attorney,  652. 
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SEVERAL  DEFENDiVNTS,  continued. 

execution  ai^iiinst  one  of,  1030. 
costs  in  actions  af^ainst,  i)Sr>,  kc.  Ui'l. 
SEVERAL  COUNTS,  or  Picas,  costs  of,  917,  ii71,  &c. 
ISSUES,  how  made  up,  717,  721,  2. 

costs  of,  on  inclosure  act,  975. 
SEWERS.     See  tit.  Commiasioncrg  of  Sewers. 
SHAM  TLEAS,  discountenanced,  504,  5;  G75,  710.  ik.) 
SHEFFIELD, 

court  of  requests  for,  957. 
SHERIFF, 

an  officer  of  the  court,  58,  9. 
duty  of,  id. 

punishable  for  misbehaviour,  id. 
attorneys  not  liable  to  serve  the  office  of,  82. 
his  authority  under  -writ,  216. 
officers,  id.  217. 
warrant,  217. 

mandate  to  bailiff  of  lil)erty,  216. 
not  bound  to  take  notice  of  defendant's  privilege,  192, 196,  215,  219.  (m.) 
entering  liberty,  without  a  non  omittas,  217,  1049. 
his  duty  upon  an  arrest,  221,  &c. 

by  special  bailiff,  306. 

under  stat.  43  Geo.  IIL  c.  46,  §  2,  pp.  227,  &c. 
7  &  8  Geo.  IV.  c.  71,  §  8,  p.  160. 
treatment  of  prisoners,  arrested  on  mesne  process,  229,  &c. 
when  to  carry  them  to  county  gaol,  230. 
penalty  on,  for  misbehaviour,  232, 
duty,  upon  a  special  capias  utlagatum,  137. 
how  discharged,  on  reversal  of  outlawry,  144. 
his  power  and  duty,  in  taking  bail  on  an  attachment,  222,  3;  481. 
has  no  right  to  take  fees  at  common  law,  for  execution  of  process,  233. 
what  fees  he,  or  his  officer,  may  take,  by  stat.  23  Hen.  \l.  c,  9,  id. 
in  what  cases  liable  for  escape,  and  in  what  not,  224,  230,  31 ;  235,  6 ; 

282,  3;  309,  10;  1029,  1031. 
when  ho  may  return  a  rescue,  236. 
rule  for,  to  return  writ,  297,  306,  &c. 
in  what  cases  it  cannot  be  had,  306. 
at  what  time  it  may  be  taken  out,  id.  307. 
by  stat.  20  Geo.  II.  c.  37,  id. 
in  Great  Sessions  of  Wales,  307. 
from  whom  obtained,  in  K.  B.,  306. 

C.  P.,  id. 
service  of,  307. 
when  it  expires,  in  K.  B.,  id. 
C.  P.,  id. 
Exchequer,  iil. 
motion  to  set  aside,  306. 
when  to  make  his  return,  107,  307. 
liable  to  attachment,  for  not  making  it,  307. 

his  retui-n,  and  when  liable  to  action  or  attachment  thereon,  and  when 

not,  110,  307,  8 ;  309,  &c.  1029. 
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SHERIFF,  continued. 
his  return,  &c.,  continued. 

to  process  by  original,  110. 

when  rule  expires  in  vacation,  in  K.  B.,  307. 

C.  P.,  id. 
as  between  new  and  old  sheriff,  id.  1030. 
rule  for,  to  bring  in  body,  297,  309. 
when  it  cannot  be  had,  306. 
at  what  time  it  may  be  taken  out,  310. 

cannot  be  taken  out,  till  time  for  putting  in  bail  has  expired,  id. 
should  be  given  without  delay,  id. 
from  whom  obtained,  in  K.  B.,  id. 

C.  P.,  50,  310,  483.  {n.) 
form  of,  in  Exchequer,  310.  (/.) 
affidavit  of  service  of,  311. 
of  county  palatine,  answerable  for  contempts,  312. 
liable  to  attachment,  for  not  bringing  in  body,  311,  12,  13. 
origin  of  this  practice,  309. 
how  far  liable  thereon,  315. 
liability  of,  on  attachment,  for  costs  in  actions  on  bill,  id. 

for  taking  insufficient  pledges  in  replevin,  id.  {d.) 
not  liable  to  action,  for  refusing  bail,  on  attachment  out  of  Chancery, 

222,  3. 
for  costs,  on  discharging  defendant  after  notice,  338. 
how  proceeded  against,  if  he  take  bail  thereon,  223. 
proceedings  on  death  of,  during  his  office,  313,  14. 
when  discharged ; 

by  taking  assignment  of  bail  bond,  306. 

appointing  special  bailiff,  at  plaintiff's  request,  id. 
render,  282,  3;  312. 
laches,  310,  315,  16. 
cognovit,  315. 

putting  in  bail,  &c.  316,  17. 
when  not  discharged ; 

by  render,  282,  311. 

payment  of  sum  sworn  to,  on  stat.  43  Geo.  III.  c.  46,  §  2, 

p.  315. 
death  of  defendant,  after  contempt  incurred,  id. 
or  his  bail,  may  be  put  in  and  justify  bail  above,  by  their  own  attorney, 

94,  246. 
need  not  justify  bail,  to  set  aside  irregular  attachment,  in  C.  P.,  257. 
allowance  to,  for  bringing  up  defendant,  on  habeas  corpus,  349. 
his  power  and  duty,  under  writ  oi  fieri  facias,  1011,  &c. 
property  in  goods  taken  in  execution,  1013. 
duty  in  selling  them,  id.  1020. 
must  satisfy  arrears  of  rent,  and  king's  taxes,  1013,  &c.  1016,  17. 
notice  to,  of  rent  in  arrear,  on  stat.  8  Anne,  c.  14,  §  1,  pp.  1015,  16. 
his  return  io  fieri  facias,  1018,  &c. 
time  enlarged  for  making  it,  1017,  18. 
not  allowed  to  receive  money  of  defendant,  1029. 
his  duty  upon  ca.  sa.  when  he  receives  debt  and  costs,  id. 
return  to  ca.  sa.  1028,  1098. 
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SHERIFF,  continued. 
his  duty  on  elegit,  1034,  5. 

extent,  104<J,  r>0;  105G,  7. 
when  and  how  discharged,  by  appointing  special  bailifT,  1020, 
in  what  cases  entitled  to  poundage,  and  in  what  not,  10;{0,  40 ;  1070, 1,  2. 
penalty  on,  for  extortion,  in  levying  crown  debt,  1071,  2. 
not  bound  to  execute  writ  of  false  judgment,  without  being  paid  his  fees. 

actions  by.     Sec  tit.  Actions. 
against ;  Same  title. 

declaration  in,  236,  434,  5.  (/.) 
evidence  in,  223,  230,  id.  (/.)  1016. 
damages  in,  886. 
staying  proceedings  in,  1018. 
SHERIFF'S  COURT  of  LONDON; 

return  that  defendant  was  taken,  &c.  on  plaint  levied  in,  407.  (d.) 
SHERIFF'S  OFFICERS,  &c.  216,  220,  &c. 
agreements  with,  to  put  in  bail,  &c.  224. 
cannot  be  bail,  247. 
actions  by,  224,  317. 

against,  on  stat.  32  Geo.  II.  c.  28,  §  12,  pp.  233,  r,28. 

for  money  levied  by  distress,  after  reversal  of  outlawry, 

1015. 
exempted  from  serving  on  juries,  784. 
SHOWERS, 

on  view,  798. 
SHIP'S  ARTICLES ; 

delivering  copy  of,  592. 
SHORT  NOTICE  of  Trial.     See  tit.  Trial. 

In(|uiry.     See  tit.  Inquiry. 
SHROPSHIRE, 

next  English  county  to  North  Wales,  751. 
SI  TE  FECERIT  SECURUM.     See  tit.  Pone. 
SIDE  BAR  Rules.     See  tit.  Rules  and  Orders. 
SIDE  CLERKS,  in  Exchequer,  58,  321,  325. 
SIGNING  PLEAS.     See  tit.  Pleas  and  Pleading. 
SIMILITER, 

adding,  in  C.  P.,  472,  718. 

to  general  issue,  must  be  delivered,  in  K.  B.,  693. 
striking  out,  and  demurring,  726. 

want,  or  improper  addition  of,  amendable,  in  K.  !>..  9i.5. 
aliter,  in  C.  P.,  id. 
SIMPLE  CONTRACT  DEBTS, 
to  king,  1044. 

mode  of  recovering.  1040,  7. 
from  what  time  lands  are  bound  liy,  10. )1. 
extent  in  aid  for,  1059,  60,  61. 

written  memorandum  when  necessary  to  take  case  out  of  statute  of  limi- 
tations, in  action  for,  27. 
SINGLE  BILL, 

interest,  when  recoverable  in  action  on,  874. 
SINGLE  DAMAGES.     See  tit.  Damages. 
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SITTINGS, 

of  judges  in  Bank,  out  of  term,  39,  40. 
SLANDER.     See  tit.  Words. 
SLANDER  of  TITLE, 

truth  of  words  may  be  given  in  evidence  in  action  for,  652. 
SMALL  DEBTS, 

discharge  of  prisoners  in  execution  for,  386,  7,  8 ;  1112. 
SOCIETIES, 

or  partnerships,  in  Ireland  or  Scotland,  how  to  sue  or  be  sued,  9. 
SOLDIERS, 
arrest  of,  199. 

appearance  in  actions  against,  243. 
proceedings  on  bail  bond  given  by,  301. 
place  of  life  guardsman  saleable,  under  Lords'  act,  381. 
aliter,  of  officer's  full  or  half  pay,  id. 
SOLICITOR, 

in  Chancery,  may  practice  on  equity  side  of  Exchequer,  73. 
on  equity  side  of  Exchequer,  cannot  practice  as  such  in  Chancery,  id. 
in  equity,  lien  of,  on  papers  in  his  possession,  337.  (Ji.) 
when  not  allowed,  337. 
SOLICITOR  GENERAL, 

pre-audience  of,  42. 
SOLVIT  AD  DIEM, 
plea  of,  651. 

must  be  delivered,  566,  671,  2. 
need  not  be  signed,  in  K.  B.,  671. 
not  formerly  signed,  in  C.  P.,  672. 
evidence  on,  18,  19. 
SOLVIT  POST  DIEM, 
plea  of,  651. 

when  it  must  be  pleaded,  18. 
SON  ASSAULT  DEMESNE, 
must  be  pleaded,  652. 
plea  of,  generally,  in  defence  of  self,  645. 

third  persons,  id. 
specially,  with  an  ird  motns,  id. 
need  not  be  signed,  in  K.  B.,  671,  2, 
must  be  delivered,  id. 
not  formerly  signed,  in  C.  P.,  672. 
new  assignment  on,  690. 
issue  on,  by  whom  made  up,  717. 
SOUTH  SEA  HOUSE, 
books,  of,  802. 
inspecting,  593,  5. 
SOUTHWARK, 

direction  of  process,  when  defendant  resides  in,  152. 
court  of  requests  for,  957,  &c. 
SPECIAL  ARGUMENTS,  504,  5. 

days  appointed  for,  in  C.  P.,  504,  5,  6;  738,  9. 
in  Serjeants  Inn  Hall,  39,  40. 
SPECIAL  ASSUMPSITS,  3. 
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SPECIAL  BAILIFF, 

appointment  of,  discharges  sheriff,  306,  1019,  1029. 
SPECIAL  CASES, 

origin  of,  898. 

what  and  Ijow  drawn,  id.  899. 

turning  into  special  verdict,  898. 

not  allowed,  on  trial  of  indictment  at  sessions,  id.  899. 

after  decision  of  court,  on  rule  7iini  for  mandamus^  .'j02. 
on  appeals  at  (^)uartcr  Sessions.  507,  8;  898,  9. 
in  cases  of  settlement,  899. 
upon  convictions  for  penalties,  id. 
how  drawn,  id. 

attorney  fined  for  false  statement  in,  id. 
when  not  drawn  up,  settled  or  signed,  how  to  proceed,  id. 
setting  down  for  argument,  in  K.  B.,  .004. 

C.  P.,  id.  505. 
arguing,  in  Exchequer,  508. 
amendmg,  899. 
evidence  of  facts  stated  in,  id. 
costs  on,  900. 
SPECIAL  CAUSES, 

when  set  down  for  argument,  in  K.  B.,  504. 
in  Avhat  order  argued,  id. 
SPECIAL  DEMURRERS.     See  tit.  Demurrer. 
SPECIAL  JURY.     See  tit.  Jury. 

costs  of,  792. 
SPECIAL  PLEADERS, 

admission  of  attorney's  clerks,  after  being  pupils  of,  69. 
stamp  duty  on  certificates  of,  77. 
SPECIAL  PLEAS.     See  tit.  Pleas  and  Pleading. 
SPECIAL  VERDICT.     Sec  tit.  Verdict. 
SPECIAL  WRITS, 

when  not  to  be  sued  out,  103. 
SPECIALTIES, 
to  king,  1044. 

proceedings  on,  1045,  6. 
from  what  time  lands  are  bound  by,  1051. 
STAMP  OFFICE,  commissioners  of,  80,  487,  590. 

books  of,  802. 
STAMPS, 

on  articles  of  clerksliip,  05,  70. 
assignment  of,  68. 
admission  of  attorneys,  71,  80. 
certificates  of  attorneys,  75,  7 ;  79. 

special  pleaders,  draftsmen  in  criuity,  and  conveyan- 
cers, 77. 
memorandum  of  warrant,  9G. 
commission  to  take  affidavits,  179.  {o.) 

special  bail,  249.  (/.) 
formerly  required  on  affidavits,  and  copies  thereof,  496. 

when  one  stamp  was  sufficient  for,  or  several  were  required,  id. 
when  necessary  to  be  re-stamped,  id. 


1524  INDEX. 

STAMPS,  continued. 

on  law  proceedings,  repealed  by  stat.  5  Geo.  IV.  c.  41,  pp.  96,  322,  (m.) 

454,  (g.)  496. 
■warrants  of  attorney,  and  defeazances,  546,  7. 

may  be  affixed  at  any  time,  on  payment  of  penalty,  547. 
arbitration  bond,  821,  2. 
appointment  of  umpire,  not  required,  825. 
awards,  828,  844. 

bond,  to  secure  sum  recovered,  on  granting  new  trial,  910. 
recognizance,  statute  merchant,  or  statute  staple,  1085. 
rule  to  produce  deed  to  be  stamped,  487,  590. 
evidence  in  action  on  note,  improperly  stamped,  &c.  599. 
in  what  cases  court  will  not  set  aside  award,  for  improper  stamp,  844. 
penalties  relating  to,  how  recovered,  77,  8 ;  519,  20. 
STANNARIES, 

error  from  court  of,  in  CormvaU,  1138. 
STATUTE  of  EQUITY,  1077. 

LIMITATIONS.     See  tit.  Limitation  of  Actions. 
STATUTES.     See  Table  of  Statutes,  prefixed  to  this  work. 
STATUTES  MERCHANT,  1083,  4;  1096. 
what,  id. 

stamp  duty  on,  1085. 
process  on : 

capias  si  laicus,  1086. 
writ  to  extend  lands,  &c.  id.  1087. 
against  clerk,  1043,  1087. 
ejectment  by  conusees  of,  1190. 
STATUTES  STAPLE,  1045,  6;  1084,  1096. 
what,  id. 

stamp  duty  on,  1085. 
process  on : 

against  body,  lands,  and  goods,  1087. 
liberate,  id.  1088,  9. 
from  what  time  they  bind  the  lands ; 
at  common  law,  1086. 
by  statute  of  frauds,  id. 
registering,  in  Middlesex  and  Yorkshire,  id. 
scire  facias  on,  unnecessary,  1096,  7. 
ejectment  by  conusees  of,  1190. 
STAYING  PROCEEDINGS,  <% 

generally ; 

motion  and  rule  for,  when  and  how  made,  488,  515,  &c. 

on  last  day  of  term,  498. 
difference  between,  and  setting  aside  proceedings,  515. 
when  action  is  brought  without  proper  authority,  529,  30. 
pending  another  action  for  same  cause,  528. 
bill  in  Chancery,  &c.  id. 
reference,  529. 
error,  530,  &c. 

in  debt,  or  scire  facias,  on  judgment,  631,  2 ;  1144,  .5 ; 

1157,  8. 
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STAYING  PROCEEDINGS,  continued. 

generally,  continued. 

pending  error,  continued. 

in  debt  or  scire  facias  on  recognizance  of  bail,  in  K.  B.,  532,  3. 

C.  P.,  id. 
Exchequer,  533. 
ejectment,  1234. 
till  security  be  given  for  costs,  in  K.  li.,  533,  4;  &c. 

C.  P.,  534,  5;  &c. 
security  be  given  for  costs,  in  Exchequer,  535,  537. 
payment  of  costs  in  former  action,  53H,  K. 
on  verdict,  after  bill  found  against  witnesses  for  perjury,  1)07. 
execution,  in  vacation,  511. 
in  actions  upon  contracts  ; 

on  attorneys'  bills,  in  C.  P.,  33G. 

against  attorney,  neglecting  to  plead  his  privilege,  81. 

for  debt  under  51.  p.  i'tJO.  ((/.) 
on  bail  bond,  300  to  305,  488,  541,  2. 
rule  for,  302. 

affidavit  in  support  of,  id. 
time  allowed  on,  for  next  proceeding,  301,  500. 
on  replevin  bond,  520. 

when  debt  sued  for  appears  to  be  under  40«.  pp.  488,  516,  9G1. 
for  penalties,  by  stat.  21  Jac.  I.  c.  4,  pp.  517,  18. 

for  want  of  affidavit,  that  offence  was  committed  in  proper  coun- 
ty, 518. 
bribery,  id. 
non-residence,  519. 
on  Stat.  18  Geo.  II.  c.  34,  pp.  518,  10. 
32  Geo.  II.  c.  28,  p.  526. 
turnpike  act,  510. 
lottery  act,  526. 
revenue  laws,  510. 

relating  to  customs  or  excise,  id. 
lotteries,  id.  520. 
stamp  duties,  520. 
by  bank  acts,  520. 

annuity  act,  17  Geo.  III.  c.  26,  id.  521,  2. 
53  Geo.  III.  c.  141,  p.  522,  cS:c. 
r  3  Geo.  IV.  c.  02,  pp.  525,  6. 

7  Geo.  IV.  c.  75,  p.  526. 
against  sheriff,  for  money  levied,  520. 
after  deposit  of  negotiable  instrument,  id. 
by  provisional  assignee  of  insolvent  dentors'  court,  id. 
on  the  merits,  530. 

payment  of  debt  and  costs,  540,  &c.         _  »     poa  rii 

in  assumpsit,  on  bill  of  exchange  or  promissory  notc,&c.  o30,o41 . 
debt,  for  penalty  on  game  laws,  541. 
on  single  bill,  id. 
bond ; 

for  performance  of  covenants,  id. 
payment  of  money,  542,  3. 
s 
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STAYING  PROCEEDINGS,  continued. 
in  actions  upon  contracts,  continued. 
in  debt  on  bond,  continued. 

for  payment  of  annuity,  interest,  or  money  by  in- 
stalments, 543,  4. 
recognizance,  542,  1099,  1100. 
actions  for  wrongs ; 
against  sheriff  for  escape,  317. 
for  libels,  528. 

general  damages,  544,  5. 
in  trover,  545. 
replevin,  544. 

on  highway  act,  528. 
trespass,  after  recovery  in  replevin,  id. 

by  feme  covert,  in  her  husband's  name,  529,  30. 
against  sheriff,  1018. 
ejectment;  See  tit.  Ejectment. 
for  non-payment  of  rent,  1234,  5. 
by  mortgasi;ee,  1235,  6. 

on  Stat.  1  Geo.  IV.  c.  87,  §  3,  pp.  1244,  5 ;  1253. 
on  attachment,  against  sheriff,  316,  17 ;  529,  1018,  19 ;  1132,  B. 
practice  on,  316, 17. 
indictment  for  perjury,  528,  9. 
STEAM  ENGINE; 

action  against  hundred,  for  destroying,  122. 
STET  PROCESSUS,  677,  682,  3;  767,  8;  829,  930. 
STIPULATED  DAMAGES; 
arrest  for,  185,  6. 

difference  between,  and  penalties,  173,  (o.)  876,  7,  8. 
STOCK ; 

damages  in  action  for  not  replacing,  879,  80. 
STOCK  JOBBING  ACT, 

cannot  be  pleaded  with  non  assumpsit,  655. 
STRIKING  out  COUNTS  ;  See  tit.  Superjiuous  Counts. 

superfluous,  indecent,  scandalous,  or  impertinent  matter, 

616,  17. 
pleas,  pleaded  without  leave  of  court,  in  C.  P.,  658. 
special  pleadings,  and  giving  general  issue.     See  tits. 

Issues  and  Trial. 
similiter,  and  demurring.     See  same  titles. 
STRIKING  special  JURY.     See  tit.  Jury. 
SUBMISSION  to  Arbitration.     See  tit.  Arbitration. 
SUBPCENA ;  See  tit.  Witnesses. 
in  Exchequer,  92,  113,  4;  138,  155,  6,  7. 

for  non-payment  of  costs  in  ejectment,  489,  90 ;  991. 
on  writ  of  inquiry,  580. 
attachment  for  disobeying,  479,  80 ;  806,  &c. 

should  be  moved  for  as  soon  as  possible,  807,  8. 
calling  witness  on,  at  trial,  808,  9. 
in  ejectment,  1238. 
SUBSEQUENT  DEMAND  and  REFUSAL; 
replication  of,  to  plea  of  tender,  622. 
effect  of  finding  on,  for  plaintiff,  id. 
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SUBSEQUENT  PROMISE ; 

arrest  of  bankrupt,  in  insolvent  debtor,  on,  211,  213. 
SUGGESTIONS, 

of  creditor's  electing  to  proceed  under  commission  of  bankrupt,  204. 
breaches,  on  stat.  8  &  1)  W.  III.  c.  11,  §  8;  pp.  683,  kc.  (J80,  &c.  1108. 
•when  necessary,  and  when  nut,  585. 
form  of,  id.  G8G,  7. 
practice  on,  585. 
deaths,  &c.  725,  942,  1119,  20. 
for  awarding  venire  out  of  common  course,  G05,  008,  722,  &c. 
costs,  on  court  of  conscience  acts,  489,  51G,  9G0,  Gl,  2. 

Stat.  43  Geo.  III.  c.  4G,  §  3,  pp.  082,  3,  4. 
double  or  treble  costs,  489,  988. 
nonsuit,  on  Welch  judicature  act,  320,  48G,  969,  70. 
prohibition  amended,  after  nonsuit,  G97. 

not  verifying  in  six  months,  948. 
SUMMONS, 
by  original ;  See  tit.  Process. 

against  members  of  parliament,  118,  119. 
on  process  in  Exchequer,  138. 

against  members  of  the  House  of  Commons,  120,  21. 
pone  or  recordari,  &c.  41G,  17. 
scire  facias,  1123. 
of  jury.     Sec  tit.  Jury. 

Avrit  of,  for  electing  grand  assize.     Sec  tit.  Grrand  Assize. 
suffering  recovery,  706. 
SUMMONS  and  ORDER, 
practice  by,  509,  10,  11. 

in  vacation,  id. 
when  order  made  on  first  summons,  511. 

three  summonses,  id. 
by  judges,  on  their  circuits,  500,  10. 
for  staying  proceedings,  on  bail-bond,  302,  &c.  541,  2. 

payment  of  debt  and  costs,  540. 
taxing  bill  of  costs,  in  K.  B.,  335,  6. 

C.  P.,  id. 
obtaining  prisoner's  discharge,  3G8,  9. 
time  to  plead ; 

unattended,  must  be  discharged  before  signing  judgment, 

in  C.  B.  471. 
aliter,  in  K.  B.,  id. 

no  waiver  of  rule  to  plead,  in  C.  P.,  474. 
further  time,  not  grantable  till  previous  order  drawn  up,  471,  599. 
for  setting  aside  execution,  &c.  511. 
in  ejectment; 

to  amend  declaration,  120G,  7. 

notice  to  appear,  1208. 
for  particulars  of  premises,  1331. 

breaches  of  covenant,  600,  1231,  2. 
staying  execution,  on  stat.  1  Geo.  IV.  c.  87,  §  3,  pp.  1244, 5. 
amendments  commonly  made  by,  697. 
service  of,  72,  470,  500. 
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SUMMONS  AND  ORDER,  continued. 
attendance  on,  86. 

affidavit  of,  335,  369,  470. 
how  far  a  stay  of  proceedings,  470,  71. 
SUMMONS  and  SEVERANCE,  129,  1136,  1169. 
SUNDAY, 

how  it  affects  the  beginning  or  ending  of  terms,  106. 
return  days  on,  id. 

executing  process  on,  218,  234.  480,  81;  499. 
contracts  entered  into  on,  218.  (e.) 
service  of  declaration  in  ejectment  on,  1210. 
when  accounted  a  day  in  legal  proceedings,  284,  474,  577,  676. 
when  not,  477,  676,  903,  1098,  1125. 

rule  7iisi  for  attachment  cannot  be  served  on,  218,  481,  499.^ 
inquiry  cannot  be  executed  on,  579. 

not  a  day  for  giving  or  countermanding  notice  of  trial,  in  C.  P.,  757. 
scire  facias  lying  in  sheriff's  office,  1098,  1125. 
in  rule  to  appear  to  scire  facias,  in  error,  1166. 
SUPERFLUOUS  COUNTS, 

or  matter  striking  out,  488,  616,  17 :  1132,  3. 

motion  for,  when  made,  in  C.  P.,  618. 
costs  on,  616,  17. 
SUPERSEDEAS, 

when  granted  to  certiorari,  403. 
arrest  after,  176. 
upon  outlawry,  134,  139,  144. 
to  sheriff,  &c.  or  warden ; 

on  bailing  prisoner,  in  vacation,  279. 
for  not  declaring,  343,  id.  {d.)  367,  8,  9. 

proceeding  to  judgment,  or  execution,  361,  2,  3 ;  367,  8,  9. 
rule  or  order  for,  in  C.  P.,  369,  70. 
cannot  be  pleaded  to  action  on  judgment,  367. 
of  execution.     See  tit.  Error. 
SURETIES, 

debts  proveable  by,  under  commission  of  bankrupt,  209. 
when  and  how  discharged,  on  bankruptcy  of  principal,  and  when  not, 

206,  &c. 
remedy  for,  against  principal,  id. 

each  other,  208,  317.  {h.) 
in  equity,  295,  6. 
on  bond,  not  discharged  by  parol  agreement  to  give  time  to  principal,  296. 
replevin  bond,  executed  by  one  only,  223.  [i.) 

discharge  of,  by  giving  time  to  principal,  296. 
extent  in  aid  for,  1059,  60. 
SURGEONS, 

when  exempted  from  serving  on  juries,  784. 
SURPLUSAGE,  451,  661,  920. 
SUR-REBUTTERS.     See  tit.  Pleas  and  Pleading. 
SUR-REJOINDERS.     Same  title. 
SURRENDER, 
in  discharge  of  bail.     See  tit.  Bail,  and  Prisoners. 
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SURVEYS, 

of  ecclesiastical  beneficoB,  &c.  801. 
parishes,  or  manors,  802. 
SURVIVOllSllIP, 

scire  facias  when  necessary  on,  1117,  He. 
SUSPICION  of  FELONY, 

iustification  on,  G4G,  G53. 
SWEARING  J  URY.     Sec  tit.  Jury. 

T. 
TALES.     See  tit.  Jun/. 
TALESMEN.     Same  title. 
TAVERN, 

justification  under  right  to  enter,  GIG. 
TAXATION, 

of  costs.     See  tit.  Attornci/s,  and  (Jnnts. 

rule  to  be  present  at.     See  tit.  Costs. 
costs  of,  327,  33G,  7. 
TAXES, 

actions  relating  to : 
limitation  of,  21. 
notice  of,  32. 
costs  in,  988. 
notice  of  action  to  collectors  of,  33. 
bail  rejected,  for  not  paying  arrears  of,  2G8. 

must  be  paid  to  collector,  under  execution,  &c.  1013,  14;  lOliJ,  17. 
levari  facias,  for  arrears  of,  1042. 
TENANCY  in  COMMON, 

plea  of,  in  trespass  to  j^f^rsoyial  property,  645. 
real  property,  G46. 
TENANTS, 

in  common,  1,  635,  645,  6. . 

actual  entry,  when  necessary  to  bo  made  by,  1198. 
ejectment  by,  1190. 

demise  in,  how  laid,  1205. 

confession  in,  of  lease  and  entry  only,  490,  1227. 
in  tail,  or  for  life,  averment  of  life  of,  437,  (a.)  442,  3. 
discontinuance  by,  1194. 
TENDER, 

of  debt,  must  be  made  before  action  brought,  35. 
amends,  in  action  for  involuntary  tres[)a.ss,  ;»•). 
in  bank  notes,  or  drafts  on  bankers,  when  legal,  and  when  not,  187, 

id.  (m.) 
negativing,  in  affidavit  to  hold  to  bail,  187. 
no  longer  necessary,  188. 
gold  coin,  declared  to  be  the  only  legal  tender,  187.  (/.) 
when  it  may  be  made,  14G. 
plea  of,  in  assumpsit,  G47. 
covenant,  648. 
trespass,  36,  646. 

against  justices,  646.  (a.) 

officers  of  excise,  or  customs,  id. 
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TENDER,  continued. 

plea  of,  in  trespass,  continued. 

against  officers  of  army,  navy,  or  marines,  646.  [a.) 
commissioners  of  bankrupt,  id. 
persons  acting  under  43  Geo.  III.  c.  99,  §  70,  id. 
7&8Geo.IV.c.29,  30,id. 
effect  of,  in  London,  when  debt  was  originally  under  bl.  p.  959. 
replication  to,  of  subsequent  demand  and  refusal,  622. 

effect  of  finding  on,  for  plaintiff,  id. 
mode  of  entitling  declaration  on,  427. 
evidence  on,  719. 
must  be  pleaded,  in  assumpsit,  647. 

debt  on  simple  contract,  649.     * 
bond,  651. 
in  what  time  it  must  be  pleaded,  463. 
may  be  pleaded  after  imparlance,  id. 

cannot  be  pleaded  with  7ion  assumpsit,  or  non  est  factum,  &c.  655. 
mode  of  concluding  plea  of,  662. 
paying  money  into  court  on,  622. 

judgment  may  be  signed  for  want  of  565,  622. 
taking  money  out  of  court  on,  622. 

effect  of,  in  action  for  double  value,  627.  {Jc.) 
nonsuit,  after  plea  of,  868. 

admits  contract,  and  facts  stated  in  declaration,  625,  6. 
costs  on  plea  of,  971,  2. 
TENEMENT, 

ejectment  lies  not  for,  without  other  description,  1191. 
amendment,  by  striking  out,  after  verdict,  and  writ  of  error,  1239. 
TENOR  of  Record,  certifying,  743,  &c. 
TERM, 

what  may  be  moved  on  last  day  of,  497,  8,  9 ;  706. 
TERMS,  and  RETURNS,  105,  &c. 

issuable,  106. 
TERMS  for  YEARS.     See  tit.  Leases. 
enlarging,  in  ejectment,  1207. 
may  be  extended  or  sold,  on  elegit,  1035. 

extent,  1052. 
TERM'S  NOTICE, 
to  plead,  468. 

when  necessary,  and  when  not,  id. 
reply,  676. 
of  trial ; 

when  necessary,  and  when  not,  756. 
inquiry,  in  K.  B.,  577,  8;  1103.  (c.) 
C.  P.,  id. 
Exchequer,  577. 
may  be  given  in  K.  B.  without  previous  notice  of  intention 

to  proceed,  id.  578. 
rule  for  judgment,  not  necessary,  after  four  terms,  903. 
must  be  given  before  essoin  day,  468,  676. 
does  not  extend  beyond  the  term,  id. 
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TERRIERS, 

ancient,  or  surveys  of  parishes  or  manors,  802. 
ecclesiastical  or  temporal,  id. 
TERTENANTS, 
what,  1120. 

scire  facias  against,  id.  1121. 
in  ejectment,  1249. 

error,  to  reverse  fine  or  recovery,  \\1\. 
pleas  in,  G40,  1121,  1128. 
TESTATUM  WRITS.     See  tit.  Capias  ad  satisfaciendum,  Fieri facian, 

and  J'roccHit. 
TESTE  and  RETURN, 

of  attachment  of  ])rivilcgc,  320. 
original  writ,  107,  8. 
process  by  original,  107,  129,  30. 

distringas,  in  C.  P.,  Ill,  12. 
against  peers,  kc.  118. 
to  proceed  to  outlawry,  129. 
writ  of  ex igi  facias,  132. 
proclamation,  133. 
by  bill,  against  members,  kc.  120,  21. 
bill  of  Middlesex,  or  latitat,  kc.  151,  ice. 
capias  quare  clausumfrv;/it,  153. 
process  in  Exchequer,  157. 
writ  of  covenant,  for  levying  fine,  699. 
entry,  for  suffering  recovery,  id. 
summons,  706. 
jury  process,  781. 
fieri  facias,  998,  9. 
alias,  a.nd  pluries,  &c.  1023. 
capias  ad  satisfaciendum,  1027,  9. 
to  charge  bail,  1098. 
commission,  to  find  simple  contract  debts  for  the  king,  1047. 
of  extent  in  chief,  1048,  9. 

writ  0^  diem  clausit  extremum,  1057,  8. 
scire  facias,  1122,  3;  1125,  1165,  6. 
error ; 

writ  of,  1141,  1143,  4. 
execution  in,  1186. 
certiorari,  1170. 
TIIANET,  Isle  of; 

court  of  requests  for,  957. 
TIMBER ; 

justification  under  right  of  entry  to  cut  down,  646. 
TIME  for  Pleading.     See  tit.  Pleas  and  Pleadin;/. 
TIPSTAFFS,  53,  4;  59.  ,■■         ,       . 

fee  of,  for  conducting  prisoner  from  judges  chambers  to  Iviug  ?  !»  iich, 
TITHES;  ^**^- 

lease  of,  how  stated  in  pleading,  442.  {b.) 
amendment  of  recovery  of,  704. 

action  for  not  setting  out ;  i       •  i    • 

declaration  in,  must  state  that  they  have  been  yielded  and  paid,  &c. 
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TITHES,  continued. 

action  for  not  setting  out,  continued. 

bringing  money  into  court  in,  admission  of  plaintiff 's  title,  625. 
writ  of  inquiry  in,  573. 

amendment  of  inquisition  on,  902.  [d.) 
absence  of  special  jury  in,  a  sufficient  reason  for  declining  to  try  on 

peremptory  undertaking,  769. 
treble  value  of,  must  be  found  by  jury,  894. 
defect  in  finding  single  value  only,  not  amendable,  902. 
costs  in,  946. 
bail  in  error  in,  1152. 
justification  under  right  of  entry,  to  fetch  away,  646. 
prohibition  for,  in  ecclesiastical  court,  948. 

action  for  retention  of,  within  stat.  39  &  40  Geo.  III.  c.  civ.  p.  955. 
ejectment  for,  1192. 
TITLE, 
of  affidavits,  180,  81 ;  492,  3. 
ambiguity  in,  492. 
summons  to  deliver  attorney's  bill,  335. 
declaration,  425,  &c.  720. 
in  ejectment,  1204. 
amendment  of,  in  penal  action,  refused,  711,  12. 

transcript,  allowed  after  error,  714,  15. 
in  scire  facias,  1128. 
rule  to  plead  several  matters,  in  C.  P.,  658. 
issue,  719,  722. 
to  real  property ; 

when  specially  shown  in  pleading,  442,  &c. 

how  set  forth,  id. 

pleas  in  bar  under,  645. 

less  than  freehold,  plea  of,  id. 

may  be  given  in  evidence,  under  general  issue,  in  trespass,  652. 

conveyance  of,  when  necessary  to  be  shown,  in  award,  835. 

defectively  set  forth,  aided  by  verdict,  919. 

aliter,  of  defective  title,  id. 

necessary  to  support  ejectment,  1189,  1193,  4. 

disturbance  of,  444.  (b.) 
TOLL  GATE  KEEPER; 

form  of  notice  of  action  against,  33. 
TORTS,  4,  5;  171,  2;  896,  (b.)  1183;  and  see  tit.  Wrongs. 
TOWER  HAMLETS ; 

court  of  requests  for,  957. 
TOWER  of  LONDON; 

fort  major  of,  not  privileged  from  arrest,  190. 

arrest  in,  not  allowed,  without  leave  from  governor,  219. 
TRADERS ; 

having  privilege  of  parliament,  proceedings  against,  on  stat.  6  Geo.  IV. 

c.  16,  pp.  116,  &c. 
acts  of  bankruptcy  by,  116,  17. 

real  estates  of,  assets  in  equity  for  payment  of  debts,  937. 
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TRANSCRIPT,  1158,  &c. 

in  what  cases  amendable,  714,  1 '). 
diminution  contrary  to,  not  allcnvcd,  11G7.  (d.) 
TRANSCRIPT  MONEY,  1100. 
TRAVERSE  ;  See  tit.  J'leas  and  Plvadiiuj. 

of  office.     Sec  tit.  Extents  and  Offices. 
TREASON; 

persons  attainted  of,  disqualified  from  serving  on  juries,  783. 
TREASURY; 

clerk  of,  in  K.  B.,  43. 

C.  P.,  45,  52. 
inner  and  upper  clerk  of,  43. 
outer,  clerk  of,  id. 

commissioners  of,  authorized  to  purchase  offices  of  sealer  of  writs,  and 

custos  brevium,  in  C.  P.  54. 
reference  to  solicitor  of,  on  outlawry,  138. 
report  thereon,  id. 
TREASURY  RULES,  in  C.  P.,  482,  &c.  485,  (m.)  485,  G,  (y.)  498. 
TREBLE  COSTS.     See  tit.  Costs. 
TREBLE  DAMAGES.     Sec  tit.  Damages. 
TRESPASS, 
action  of; 

when  it  lies : 
in  general,  5. 

for  arresting  defendant  by  wTong  name,  447. 
by  feme  covert,  in  her  husband's  name,  529,  30. 

sheriff,  for  goods  taken  in  execution,  1005,  1013. 
when  not : 

against  constables,  &c.  without  demanding  copy  of  warrant,  34. 
by  sheriff.     See  tit.  Actions,  and  Sheriff. 
against  sheriff.     Same  titles, 
after  setting  aside  judgment  and  execution,  5G8,  1032. 
limitation  of,  15. 

arrest  in,  not  allowed  without  special  order,  172. 
declaration  in,  457. 
venue,  430,  31. 
beginning  of,  433. 

joining  different  counts,  or  causes  of  action,  4,  {J.)  10,  &c. 
what  damages  may  be  laid  in,  441. 
to  personal  property,  444. 
staying  proceedings  in,  528,  9,  30;  544. 
after  recovery  in  replevin,  528. 
pleas  in ; 

to  persons,  645. 

personal  property,  id. 
real  property,  id.  G4G. 
of  justification  under  erroneous  and  /rrr^i/^ir  judgment,  1032. 
retm-nablc  process,  without  stating  return 

of  it,  id.  1033. 

when  to  be  delivered,  G71. 
issues  in,  on  son  assault,  by  whom  made  up,  717. 
evidence  in,  859. 
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TRESPASS,  continued. 
action  of,  continued. 

evidence  in,  continued. 

of  writ  being  sued  out  in  time,  132,  3. 
by  bankrupt,  against  his  assignees,  670. 
on  general  issue,  and  plea  of  clandestine  removal  of  goods,  to 

avoid  distress,  859. 
verdict  in,  on  several  counts,  895. 
damages  in.     See  tit.  Damages. 
judgment  in,  931. 

of  nonpros,  by  one  of  two  defendants,  who  has  pleaded  separate- 

ly,  676,  7;  727,  8. 
costs  in.     See  tit.  Costs. 
on  several  counts,  971,  973. 
double  pleading,  659,  &c. 
execution  in,  993. 
TRIAL, 

by  the  record.     See  tit.  Nul  tiel  Record. 
by  the  country : 

at  bar,  747,  751,  1080. 
history  of,  747. 

in  what  cases  granted,  and  in  what  not,  id.  748,  &c. 
London,  749. 
county  palatine,  id. 
motion  for,  when  made,  487,  489,  749. 
upon  what  terms  granted,  749,  50. 
in  ejectment,  1237. 
notice  of  trial,  in  K.  B.,  750. 

to  prothonotary,  or  secondary,  in  C.  P.,  id. 
entering  cause,  id. 
copies  of  issue,  id. 
jury  special,  id.  787,  8. 

of  what  county,  750. 
notice  to,  id.  751. 
process,  id. 
tales,  751. 
duty  of  officers  of  court  on,  in  K.  B.,  id. 

secondaries,  in  C.  P.,  id. 
new  trial  after,  id.  905. 
costs  of,  when  plaintiff  is  poor,  749,  50. 
at  nisiprius,  747,  751,  2,  3;  1081. 

of  several  issues  in  same  cause,  717. 
writ  of  right,  747. 
ejectment,  1237. 

on  Stat.  1  Geo.  IV.  c.  87,  §  2,  pp.  1244,  5. 
in  what  county,  723,  4;  751. 

when  impartial  trial  cannot  be  had,  487,  489,  605,  6 ;  723,  751. 
when  venue  is  laid  in  county  of  city  or  town  corporate,  724,  5. 
in  Middlesex,  751,  2. 

at  any  time  during  vacation,  752. 
in  Exchequer,  id.  {b.) 
London,  752,  3. 
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TRIAL,  continued. 

at  nisi 2>riu8,  continued. 
in  London^  continued. 

and  Westminster^  of  several  causes,  before  (llfiercnt  judges, 

at  same  time,  <  52,  8. 
days  appointed  for,  in  K.  I^.  .ind  C.  P.  753. 
Exclieciuer,  id. 
of  issues  directed  by  court  of  Chancfry,  id. 

from  Exchcriucr,  id. 
losing,  what  is  meant  by,  and  efFect  of,  2I»0,  300,  303,  4;  31G,  17. 

in  country  causes,  303.  {I.) 
notice  of,  753,  &c.  1237. 
where  given,  97. 
to  whom,  id.  753,  4. 

attorney  or  agent,  in  country  causes,  id. 
entry  and  service  of,  in  Exchc([ucr,  754. 

upon  paper  book,  when  it  shall  serve  for  general  issue,  in  K.  L,,  id. 
back  of  plaintiff's  pleading,  in  C.  P.,  id. 
delivering  replication,  &c.  in  Exchequer,  id. 
in  what  manner  given  ; 

when  there  are  several  defendants,  &c.  id. 
time  allowed  for ; 

in  London  and  3IiddleseXy  304,  754,  5. 
for  adjournment  day,  755. 
country  causes,  id.  750. 
how  reckoned,  755,  (e.) 
when  defendant  changes  his  residence,  755. 

resides  abroad,  id. 
on  old  issue,  756. 

term's  notice.     See  tit.  Term's  Notice. 
in  ejectment,  1236. 
on  extents,  1080, 

short  notice,  472,  756,  7, 
what,  in  town  causes,  472,  757. 

country  causes,  in  K,  B,,  472,  756,  7, 
C.  P.,  472,  757. 
when  defendant  is  not  obliged  to  take  it,  757. 
countermand  of,  in  K.  B.,  97,  757. 
C.  P.,  id. 
Exchequer,  757. 
continuance,  757,  8. 

of  void  notice,  may  operate  as  a  new  one,  in  C.  P.,  754. 
new  notice,  when  necessary,  and  when  not,  757,  8;  91 «. 
costs  for  not  proceeding  to,  484,  5;  758,  9,  60. 
rule  for,  in  C.  P.,  484. 
in  ejectment,  1236. 

attachment  for  non-payment  of,  1242. 
by  proviso  ; 

when  it  may  be  had : 

in  civil  cases,  in  K.  B.,  760,  61,  1236. 
C.  P.,  761. 
on  feigned  issues,  760.  (i.) 
criminal  cases,  761. 
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TRIAL,  continued, 

by  the  country,  at  nisi  prius,  continued. 
by  proviso,  continued. 
•wben  not : 

on  information,  in  Exchequer,  id. 
rule  for,  in  K.  B.,  id. 

not  necessary,  in  C.  P.,  id. 
notice  of,  756,  761. 
jury  process  on,  781,  1236. 
nonsuit  on,  762. 
in  error,  1175. 
putting  off,  for  absence  of  witnesses,  770,  &c.  1236. 
other  causes,  770,  71;  773,  4;  811. 
not  allowed,  for  plaintiff,  771. 

after  sham  plea,  &c.  770. 

plea  in  abatement,  unless  strong  case  be 

made  out,  id. 
pending  petition  against  commission  of  bank- 
rupt, 774. 
suit  in  spiritual  court,  id. 
of  informations,  in  Exchequer,  771. 
in  scire  facias,  on  extent,  1092.  {m.) 
motion  for,  when  and  how  made,  in  K.  B.,  488,  771,  2. 

C.  P.,  772. 
at  nisi  prius,  id. 

when  not  allowed,  in  C.  P., 
id.  819. 
notice  of,  772. 
affidavit  for,  id.  773. 

when  money  must  be  brought  into  court  on,  770,  773. 
entering  cause  for; 
in  King's  Bench : 

in  London  and  Middlesex,  816. 

by  special  jury,  817. 
at  the  assizes,  818. 
Common  Pleas : 
in  London  and  Middlesex,  817. 

by  special  jury,  id. 
at  the  assizes,  818. 
Exchequer,  817. 
order  of,  818. 

of  cause  out  of  its  turn,  id.  819,  906. 
special,  as  common  jury  cause,  795. 
indictments  for  misdemeanors,  819. 
motion  to  regulate,  must  be  made  at  nisi  prius,  795,  818. 
going  into  new  case  at,  859. 
acquittal  of  one  of  several  defendants  at,  861. 
saving  point  at,  900. 

effect  of,  id.  904,  910. 
remanets,  818. 
special  jury  causes,  816,  17. 
cannot  be  tried  in  term,  794,  5. 


INDEX. 


1537 


TRIAL,  continued. 

by  the  country,  at  nisi prius,  cofitinucd. 
special  jury  causes,  ccmthiucif. 

of  persons,  for  oiTcnces  in  India,  813,  14.  (</.) 
in  wrong  county,  when  cured,  and  when  not,  925,  C. 
on  extents,  1080. 
of  issues  of  fact  in  error,  1175. 
TRIERS,  853. 
TROVER, 

action,  5,  10,  337,  44,  1011. 
for  books  of  account,  5.  [b.) 
limitation  of,  15,  21. 
declaration  in,  444. 

variance  between,  and  evidence,  when  not  material,  434,  5.  (/.) 
arrest  in,  171,  2 ;  187. 
affidavit  to  hold  to  bail  in,  171,  186. 
staying  proceedings,  545. 
inspection  of  lists  of  sales  in,  592. 
pleas  in,  651. 
evidence  in,  803. 

interest  on  bills  allowed  in,  on  error  in  Exchequer  Chamber,  1183. 
damages  in,  873. 

costs  in,  945,  963,  971,  979,  986. 
maintainable  by  sheriff,  for  goods  taken  in  execution,  1013. 

against  sheriff,  for  selling  goods,  after  notice  of  act  of 

bankruptcy,  1009. 
TRUSTEES, 

of  friendly  societies,  actions  by,  8. 
and  commissioners  of  turnpike  roads,  actions  by,  8,  9. 
set-off  in  actions  by  or  against,  666. 
not  personally  liable,  on  submission  to  arl)itration,  S^G. 
judgments  and  executions  affecting,  or  not,  935,  1010,  1035,  6. 
TRUST  PROPERTY, 

not  extendible,  on  capias  titlaqatum^  137.  {c.) 
TRUSTS; 

ecclesiastical  court  has  no  jurisdiction  over,  373.  {c.) 
TURBARY; 

justification  under  right  of  common  of,  646. 
TURNPIKE  ACTS ; 

limitation  of  actions,  for  things  done  in  pursuance  of,  21. 
staying  proceedings  on,  519. 
bringing  money  into  court  under,  621.  {h.) 
TURNPIKE  ROADS; 

actions  by  trustees  and  commissioners  of,  8,  9. 

V. 

VACANT  POSSESSION ; 

ejectment  on,  1198,  1201,  2;  1204. 

method  of  proceeding  on,  1201,  2;  and  sec  tit.  Ejectment. 
VACATION ; 

sitting  of  judges  in,  39,  40. 
Serjeant  may  be  called  in,  42. 
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VACATION,  continued. 

putting  in  and  justifying  bail  in,  278,  9. 
rules  drawn  up  in,  486. 
VARIANCE, 

of  bail  bond,  from  writ,  225,  6. 

writ,  from  affidavit  to  hold  to  bail,  188,  294. 

plaint,  no  objection  to  removal  of  cause  by  pone,  or  reeor- 

dari,  &c.  416. 
declaration  from  process,  when  material,  and  when  not ; 
respecting  the  parties,  446,  7. 

christian  and  surnames,  433,  447,  8. 
character  in  which  they  sue,  or  are  sued,  450. 
cause  of  action,  294,  450,  51, 
venue,  154,  294,  432. 
from  evidence,  434,  5.  (/.) 

and  pleadings,  from  deed  or  record,  &c.  225,  229,  434,  5 ;  589, 

650,  1127. 
may  be  rectified,  by  stat.  9  Geo.  IV.  c.  15,  697,  712,  900. 
record  oi  nisi prius,  from  issue  or  paper  book,  906. 
writ  of  error,  from  record,  1137. 

in  what  cases  amendable,  1161,  2. 
plea  in  abatement  of,  450,  51 ;  636. 
VENDITIONI  EXPONAS ; 
on  capias  utlagatum,  137. 

fieri  facias,  1018,  1020,  21,  2. 
extent,  1068,  1072. 
returns  to,  1020,  21. 

amendment  of,  999,  1020,  21. 
VENIRE  FACIAS ;  See  tit.  Jur?/  Process. 
in  Exchequer ; 

ad  resjjondenduni,  92,  155. 
of  privilege,  92. 
ad  triandum  ; 

award  of;  See  tit.  Issue. 
in  Exchequer,  777. 
de  novo,  904,  922,  3.  » 

at  common  law,  779. 
by  Stat.  7  &  8  W.  III.  c.  32,  §  1,  pp.  780,  922,  3. 

not  grantable  in  criminal  cases,  780.  {b.) 
on  bill  of  exceptions,  865,  923. 

demurrer  to  evidence,  866,  923. 
for  disallowing  challenge,  854,  906. 
erroneous  or  defective  finding ; 
m  action  of  waste,  575. 
of  general  damages,  894,  922. 
on  special  verdict,  897,  922. 
in  other  cases,  574,  5 ;  921,  2,  3. 
by  court  of  error,  923. 
costs  on,  id. 
tarn  ad  triandum,  qudm  ad  inquirendum,  721,  2 :  894,  5. 
VENUE,  425.  »        »     »        , 

local  or  transitory,  427,  8. 
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VENUE,  continued. 

with  regard  to  matters  arising;  abroad,  428,  9;  G03,  Oil,  li!. 
on  foreign  bill  of  exchange,  429. 
in  action  on  lease,  for  rent,  &c.  id. 
debt,  for  use  and  occupation,  id. 
when  local,  by  act  of  parliament,  id.  400,  '.\\, 
in  actions  by  or  against  attorneys,  kc.  HO,  «;02,  3;  OOH,  7. 
or  informations,  on  penal  statutes,  429,  30,  31. 
against  justices,  &c.  430,  31. 

officers  of  excise,  or  customs,  431. 

army,  navy,  or  marines,  id. 
persons  exercising  public  «mploymcnt.s,  id. 
on  1  &  2  rh.  &  M.  c.  12,  p.  430. 
3  Geo.  II.  c.  20,  id. 
43  Geo.  III.  c.  99,  p.  431. 
7  &  8  Geo.  IV.  c.  29,  §  75,  and  c.  30,  §  41,  id. 
for  non-residence,  430. 

usury,  id. 
by  original,  432. 

in  Common  Pleas,  id. 
in  margin  will  help,  but  not  hurt,  id. 

when  necessary,  or  not,  to  be  alleged  in  pleading,  428,  ih.)  G3G,  1115, 

1175. 
how  stated,  432. 
defect  of,  when  aided,  924. 
on  removal  of  cause,  by  habeas  corpus,  413. 

reversal  of  outlawry,  423. 
in  ejectment,  1205. 

scire  facias,  1122. 
history  of  changing,  601,  2. 
in  what  cases  it  may  be  changed  ; 

in  action  against  several  defendants,  602,  607. 
by  plaintiff,  602,  3. 
defendant : 

generally,  603. 

in  action  for  assault,  id. 

crim.  con,,  604. 
libels,  605. 

overturning  plaintiff,  in  stage  coach,  604. 
penal  action,  id. 
on  special  ground,  606.  (/.) 
motion  for,  613. 

affi<lavit  in  support  of,  id. 
when  made,  id.  614. 
when  impartial  trial  cannot  be  had,  605,  6. 
by  consent,  606. 
into  Wales,  607.  _ 

county  palatine,  105,  607. 
some  of  defendants  only,  602. 
when  view  is  proper  to  be  had,  604. 
in  what  cases  it  cannot  be  changed ; 

when  cause  of  action  arises  out  of  the  realm,  603,  612. 
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VENUE,  continued. 

in  what  cases  it  cannot  be  changed,  continued. 

when  cause  of  action  arises  in  two  counties,  603,  4. 
in  debt  on  bond,  or  other  specialty,  id. 
covenant,  on  lease,  604. 

assumpsit,  on  award,  or  charter  party,  603,  4. 
action  on  promissory  note,  or  bill  of  exchange,  604. 
for  scandalum  magnatum,  605. 

libel,  published  in  several  counties,  id. 
escape,  or  false  return,  id. 
,  infringing  patent,  603. 

against  carrier,  or  lighterman,  605. 
scire  facias,  to  repeal  patent,  603. 
after  plea  in  abatement,  608. 
when  impartial  trial  cannot  be  had,  605,  6. 
by  reason  of  plaintiif 's  privilege,  606,  7. 
into  city  of  Bristol,  &c.  previous  to  Lent  Assizes,  606. 
county  palatine,  607. 
Berwick  upon  Tweed,  429,  607,  8. 
changing ; 

in  King's  Bench : 

motion  for,  484,  486. 
when  made,  608,  9. 
affidavit  in  support  of,  609. 
rule  for,  484,  609. 

absolute  in  first  instance,  609,  10. 
drawn  up,  on  reading  declaration,  609. 
motion  for  discharging,  610. 
when  made,  id. 
Common  Pleas : 
motion  for,  487,  8;  608,  9. 
when  made,  498,  9;  608,  9. 
cannot  in  general  be  made  on  last  day  of  term,  id. 
affidavit  in  support  of,  609. 
rule  for,  488,  9. 

to  show  cause,  id.  609,  611. 
making  absolute,  611. 
discharging,  id.  612. 
grounds  for,  611. 

on  undertaking  to  give  material  evidence,  id. 
in  the  alternative,  id. 
when  dispensed  with,  609. 
what  evidence  is  material,  612,  13. 
Exchequer,  601. 

discharging  rule  for,  612. 
vacation,  486,  609,  10. 
judge's  order  for,  id. 
bringing  back,  in  King's  Bench; 
motion  for,  610,  11. 
when  made,  487,  610. 
grounds  of,  610,  11. 

for  irregularity,  487,  610,  11. 
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VENUE,  continued. 

chaiifiin^,  cmitinui'd. 

briugiiig  back,  in  King's  Bincli,  for  irregularity,  continued. 

>vlien  afiidavit  for  clmnging  it  iii  defective,  610. 
when  re;:ulaily  changL-d,  id,  Oil. 

on  undirtaking  to  give  material  evidence,  611. 

when  cauae  of  action  arises  in  different  c<»untie«, 

id.  612. 
abroad,  612. 
■Nvhat  evidence  is  material,  id.  613. 
wlien  laid  in  county  of  city  or  town  corporate,  723,  4. 
want  of  right  one  cured,  after  verdict,  'J25,  6. 
VERDICTS, 
general,  860. 

for  plaintifl'  or  defendant,  Avhully  or  in  part,  id. 

defendant  on  plea  of  non-joinder  in  abatement,  636. 
entering  on  particular  counts,  86l>,  {d.)  061. 
when  plaintiff'  must  elect  on  what  count  to  enter  it,  869. 
in  replevin,  id. 

leave  to  enter,  on  nonsuit,  in  undefended  cause,  868,  904. 
special,  800,  7. 
origin  of,  id. 
howdi-avra,  897,  8;  1238,  9. 

construed,  897. 
nothing  in  general  to  be  intended  on,  id. 
collateral  matter  suj)plied  in,  id. 
what  the  court  will  doubt  on,  and  what  not,  id. 
drawing  conclusions  from,  id. 
when  defective,  conseijuenccs  of,  id,  022. 
moving  for  judgment,  and  arguing,  in  K,  B,,  808. 

c.  r.,  i<l. 

copies  of,  for  judges,  in  C.  P.,  id. 
rule  for  delivery  o{  jyostea  on,  486. 
on  point  reserved,  000,  004,  010. 
trial  by  j^^'oviso,  868. 
extents,  1081. 
motion  to  set  aside,  488. 

void,  and  set  aside,  on  what  grounds,  641,  904,  926. 
in  ejectment y  1238,  9. 

on  Stat.  1  Geo.  IV.  e.  87,  §  2,  p.  1239. 
amendment  of,  713,  897,  901,  910. 
in  trespass,  on  several  counts,  800. 
contrary  or  concurring,  new  trials  after,  005. 
to  Stand  as  security,  on  new  trial  for  cxccs-sivo  dnmages,  909. 
what  defects  are  aided  by,  at  common  law,  451.  010,  i^c. 
will  aid  title  defectively  set  out,  l»ut  not  defective  title,  919,  20. 
death  of  parties  after,  when  aided,  933,  4. 
costs  on  setting  aside,  914,  &c. 

after  verdict  for  defendant,  977,  8;  980,  81. 
VICE  CHANCELLOR, 
salary  of,  30.  {(j.) 
T 
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VIEW,  ^ 

in  actions  of  waste,  &c.  795. 
when  and  how  formerly  granted,  796. 
in  criminal  case,  id. 

in  what  cases  and  how  grantable,  by  stat.  6  Geo.  IV.  c.  50,  §  23,  id.  797. 
motion  for,  in  K.  B.,  and  when  of  course,  or  not,  485,  510,  797. 
C.  P.,  510,  797. 
Exchequer,  798. 
rule  for,  in  K.  B.,  485,  id.  (/.)  510,  797,  8. 
C.  P.,  510,  797,  8. 
Exchequer,  798.  (d.) 
proceedings  on,  798. 
judge's  order  for,  in  vacation,  797,  8. 
showers,  798. 
evidence  on,  id. 

changing  venue,  on  account  of,  604. 
no  ground  for  allowing  costs,  in  trespass,  965. 
VIEWERS, 

in  case  of  appearance,  to  be  first  sworn  on  jury,  856. 
when  two  sets  of  jurors,  judge  to  appoint  trial  during  attendance  of,  id. 
VOIRE  DIRE,  853. 

U. 

UMPIRAGE,  827,  8. 
UMPIRE,  825,  6. 
UNDER-SHERIFF, 

cannot  discharge  person  arrested,  when  attending  execution  of 

inquiry,  198. 
his  duty,  229,  &c. 

cannot  act  as  attorney,  84,  but  see  906. 
punishable  for  misbehaviour,  58,  9. 

rule  for  attachment  against,  on  death  of  sheriff,  during  his  office, 

314. 
UNDERTAKING, 

to  sign  bail  bond,  not  within  statute  of  frauds,  227. 
appear,  241.  {h.) 

generally,  does  not  oblige  attorney  to  put  in  special  bail,  241. 
put  in  bail,  &c.  93,  224,  227. 
pay  costs,  on  taxation,  335. 

by  third  person,  must  be  in  writing,  325. 

attorney  binding,  though  his  client  die,  540. 
costs,  &c.  on  setting  aside  regular  judgment,  567. 
money,  on  compounding  qui  tarn  action,  557,  8. 
debt  of  third  person,  delivering  copy  of,  591. 
give  material  evidence,  610,  &c. 

when  dispensed  with,  in  C.  P.,  611,  12. 
what  evidence  is  material  on,  612,  13. 
judgment  of  preceding  term  in  ejectment,  on  stat.  1  Geo.  IV. 

c.  87,  §  1,  p.  1221,  2. 
proceed  to  trial,  peremptorily.    See  tit.  Judgment  as  m  case  of  Non- 
suit. 
not  to  assign  for  error  the  want  of  original,  105,  607,  8. 
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UNDERWOOD, 

ejectment  lies  for,  1100. 
UNDERWRITERS.     See  tit.  roUnj  of  Imuravrr. 
UNICA  TAXATIO,  722. 
UNIVERSITIES, 

persons  takinr^  degrcea  in,  becoming  attorney?,  Cl]. 
claim  of  conusance  by,  G31,  &c. 
USE  and  UCCUrATlON, 
affidavit  of  del)t  for,  183. 
debt  for,  not  local,  420. 

writ  of  inquiry  necessary  in,  >uZ. 
description  of  premises,  in  declaration  for,  43'*. 
cft'ect  of  judgment  1>y  default,  in  action  for,  r)Sl. 
action  for,  excepted  out  of  London  court  of  conscience  act,  958. 
USURY, 

will  avoid  warrant  of  attorney,  547. 
terms  of  setting  aside  judgment  for,  id, 
statute  of,  plea  of,  043. 

Avlien  pleaded,  or  given  in  evidence,  G50,  51. 
action  for, 
venue  in,  430. 

amendment  of  declaration  in,  711. 
judgment  as  in  case  of  nonsuit  in,  7GG. 

W. 
WAGER  of  LAW,  G40. 

still  exists,  though  disused,  id. 
number  of  compurgators  on,  id. 
WAGES ; 

affidavit  of  debt  for,  183. 
of  labourers ; 

distress  for,  528.  (/.) 
'WAIVER,  of  Irregularity.     See  tit.  Irregularity. 

Women,  131,  135,  143. 
WAIVING,  or  Withdrawing,  general  issue.     See  tits.  Dcmurrm,  Ex- 
tent h,  and  PUa9  ^  Pleading. 
judgments  by  default.     See  tit.  Judgments. 
WALES  ;  Sec  tit.  Great  Sessions. 
process  into,  151. 
arrest  in,  171. 
stamp  duty,  formerly  required  on  affidavits  in,  40G. 

now  repealed,  id. 
venue,  320,  OGO,  70. 
changing  to,  G07. 
removal  of  causes  from.     See  tit.  Great  Sessiojis, 
ejectment  in,  on  stat.  1  Geo.  IV.  c.  87,  pp.  12<il«,  1221,  2. 

not  to  be  removed,  without  order  of  court,  for  trial  in  Lngh*h  county, 
pleading  to  the  jurisdiction,  G30.  ''*'*'• 

award  of  jury  process,  724,  5. 
next  English  county  to  South  Wals,  751. 
trial,  id. 
inquiry  into,  573. 
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WALES,  continued. 
jurors  in; 

qualification  of,  782,  78T.     See  tit.  Jury. 
mode  of  returning,  and  impanelling.     Same  title. 
witnesses,  bringing  up  when  in  custody,  810. 
'    nonsuit,  on  Welch  judicature  act,  320,  486,  969,  70. 
suggestion  for,  id. 
judgments,  938.  (/.) 
costs,  952,  3;  963. 
taxing,  329. 

on  Welch  judicature  act,  151,  320,  486,  969,  70. 
execution,  401,  995,  1022. 
error  from,  1022,  1138. 
bail  in,  1149,  50. 
alleging  diminution  in,  1167. 
statute  of  jeofails  extended  to,  298. 
WARDEN  of  Fleet  Prison ; 
office  of,  52,  3,  4. 
officers  appointed  by,  53. 
bill  against,  could  not  formerly  bave  been  filed  in  vacation,  324. 

beginning  of,  id.  (c.) 
proceedings  against  for  escape,  on  stat.  59  Geo.  III.  c.  64,  pp.  324,  5. 
refusing  to  show  prisoner,  deemed  an  escape,  366. 

give  note  of  his  being  a  prisoner  or  not,  id.  367. 
WARRANT, 
of  justices ; 

demand  of  perusal  and  copy  of,  33,  &c. 
evidence  of,  593. 
to  arrest ; 

when  and  how  made  out,  filled  up,  and  executed,  217. 
indorsement  on,  of  time  of  signing,  158. 

attorney's  name,  159,  60. 
for  sitting  of  judges  in  bank,  out  of  term,  39,  40. 
writ  of  error  in  parliament,  1141. 
WARRANT  of  ATTORNEY, 
to  prosecute  or  defend; 

in  writing,  or  by  parol,  93. 
by  corporation,  92.  [p.) 
efiect  of  appearance,  without,  93. 
how  long  it  continues  in  force,  id.  94,  5. 
of  filing  and  entering  it,  95. 
rules  respecting  it,  in  C.  P.,  id.  96. 
memorandum  or  minute  of,  96,  149,  238,  240,  251. 
when  formerly  necessary  to  be  filed,  96. 
efiect  of  not  filing  it,  339. 

not  necessary  to  be  filed,  on  changing  venue,  94. 
no  longer  necessary,  96. 
on  proceeding  to  outlawry,  in  C.  P.,  132. 

need  not  be  paid  for,  on  delivering  declaration,  in  K.  B.,  95,  452. 
how  much  was  formerly  paid  for  it,  in  C.  P.,  452. 
made  out,  on  entering  issue,  in  C.  P.,  734. 
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WARRANT  OF  ATTORNFA',  continued. 
to  prosecute  or  dofciul,  continued. 

must  be  filed,  on  signing  all  judgments,  exeept  on  poittcaty  or  irrita 
of  inijiiirv,  !»n<l  ui'n-nruimi  n^  in  ('.  1*.,  [AVJ. 
for  suffering  recovery,  not  amendalde,  702,  3. 
new  one  r('(iuired,  in  scire  facitin,  lU,  1090. 

error,  1*4,  1141. 
entry  of,  on  issue  roll,  in  K.  li.,  Or>,  734. 

distinct  rolls,  in  C.  P.,  05. 
■want  of,  or  misprision  in,  aided  after  verdict,  023,  4;  1174. 
certiorari  for,  1110,  1172. 
how  directed,  1170.  (?'.) 
proceedings  on,  1170,  71. 
claim  conusance,  033. 
confess  judgment ; 
what,  545,  G. 

when  considered  as  a  continuing  security,  54G. 
need  not  be  by  deed,  id. 
does  not  require  attesting  witness,  i<l. 
not  waived,  ])y  subsequent  assignment  of  goods,  547,  S. 
defcazancc  on,  545,  0. 

must  be  written  on  same  paper  or  parchment,  before  filing,  id. 

555,  G. 
need  not  notice  collateral  securities,  54G. 

state  consideration,  id. 
consequence  of  not  inserting  it,  id. 
stamp  duty  on,  id.  547. 

may  be  stamped  at  any  time,  on  payment  of  penalty,  547. 
in  what  cases  ordered  to  be  delivered  up,  547,  8;  551. 
given  by  infant,  548. 

and  another  person,  id. 
executor,  id.  552. 
one  of  several  partners,  548. 
feme  covert,  104,  548. 
prisoner,  548,  9. 

in  Avhat  cases  attorney's  presence  is  necessary,  and  in 

what  not,  54S,  ^c. 
insolvent  debtor,  to  be  filed  with  clerk  of  dockcti«,  &c., 

555,  5r)l. 
■when  not  tobe  acted  upon,  against  goods  of  insolvent,  306. 
for  amount  of  dol»ts  in  scliedule,  on  insolvent  act,  895. 
proceedings  on,  306. 

cancelling,  when  debts  are  satisfied,  id.  (a.) 
for  corrupt  and  usurious  consideration,  .'^47. 
gaming  debt,  548. 
must  be  read  over  to  party  executing  it,  in  C.  P.,  540. 
not  revocable  by  party,  550,  51. 
■when  countermanded  by  death,  551. 

marriage,  id.  552. 
must  be  strictly  pursued,  552. 

delivered  to,  and  filed  with  clerk  of  the  dockets,  &c.  on 

signing  judgment,  555. 
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WARRANT  OF  ATTORNEY,  continued. 
to  confess  judgment,  continued. 

or  copy,  and  affidavit,  &c.  must  be  filed  in  twenty-one  days,  with 

clerk  of  dockets,  in  K.  B.,  555. 
consequence  of  not  filing  tliem,  in  case  of  bankruptcy  or  insolvency,  id. 
entry  of  satisfaction  on,  id.  556, 1041.  [d.) 
judgment  on,  556. 
how  signed,  555. 

when  and  how  entered,  in  K.  B.,  485,  6;  {y.)  552,  3. 

C.  P.,  485,  6;  (y.)  553. 
after  death  of  either  party,  932,  3. 
when  not  allowed  to  be  entered,  548. 
not  within  stat.  8  &  9  W.  III.  c.  11,  §  8,  pp.  585,  1108. 
against  insolvent  debtor,  1112. 

motion  for,  when  necessary,  and  how  made,  485,  552,  3. 
rule  for,  on  old  warrant  of  attorney,  in  C.  P.,  484,  5,  6 ;  [y.)  486. 
affidavit  for,  553,  4,  5. 
how  entitled,  493,  553. 
before  whom  sworn,  553,  4. 
at  what  time  defendant  should  appear  to  have  been  alive,  in 

K.  B.,  554. 
in  C.  P.,  id.  555. 
setting  aside,  547. 
for  debt  and  costs,  exceeding  20?.  takes  case  out  of  stat.  48  Geo. 

III.  c.  123,  387,  8 
charge  for,  in  attorney's  bill,  subjects  it  to  taxation,  328. 
to  acknowledge  satisfaction,  1041. 
WARRANTY, 

action  on,  3,  10.  (a.) 
WARREN, 

justification  under  right  of,  646. 
WASTE, 
justification  under  right  of  entry  to  view,  id. 
damages  in,  878. 
costs  in,  946. 

security  not  to  commit,  on  stat.  1  Geo.  IV.  c.  87,  pp.  1245,  1253. 
action  of; 

damages  in,  870. 
costs  in,  946. 

venire  de  novo  awarded  in,  for  defective  finding  of  jury,  575. 
WATER  COURSE, 

damages  in  action  for  diverting,  885. 
ejectment  does  not  lie  for,  1191. 
WAY, 

action  for  not  repairing,  445. 
right  of,  how  stated  in  pleading,  444.  [h.) 
justification  under,  646. 
WAY-GOING  CROP, 

justification  under  right  of  entry  to  take,  id. 
WELCH  JUDICATURE  ACT,  969,  70. 
WEST  INDIA  DOCK  COMPANY, 
actions  by,  or  against,  8. 


INDEX.  1547 

WEST  INDIA  DOCK  COMrANY,  conthm,,!. 
limitatior^  of  action  against,  20. 
notice  of  action  to,  31,  2. 
WESTMINSTER, 

court  of  rc((uests  for,  O")!,  &c. 
WILFUL  TRESPASSES, 
costs  in  actions  fctr,  IMJS. 
WITHDRAWING  JURUR.     Sec  tit.  Jiuy. 
costs  on,  8G2. 

after  paying  money  into  court,  627,  802. 
no  bar  to  future  action,  802. 
WITHDRAWING  PLEAS.     Sec  tit.  Pleas  and  Pleading. 

on  confessing  action,  oo'J. 
WITHDRAWING  RECORD,  851. 

Avlien  not  a  cause  for  judgment  as  in  case  of  nonsuit,  703. 
WITNESSES, 

privilege  of,  from  arrest,  105,  6,  7,  8;  807. 
Mlieu  attending  arbitrators,  11*7. 

commissioners  of  bankrupt,  id.  198. 
courts  martial,  1*J8. 
not  allowed,  as  against  bill,  on  return  from  giving  evidence, 

1*J7. 
after  absconding  from  their  bail,  id. 
on  execution  of  inquiry,  in  action  against  liundredors,  127. 

on  capias  ultajatum,  137. 
christian  names  of,  must  be  inserted  in  memorial  of  annuity,  520. 
to  execution  of  warrants  of  attorney,  affidavits  by,  552,  3,  4. 
residence  of  considered,  in  changing  venue,  005. 
absence  of,  good  cause  against  judgment  as  in  case  of  nonsuit,  700,  708. 

putting  off  trial  for,  770,  71. 
arrest  of,  in  coming  to  attend  trial,  100,  7,  8. 

bringing  before  commissioners  of  bankrupt,  when  in  custody,  202,  809.(  <7.") 
expenses  of,  when  subpocna'd,  800,  7. 

in  what  cases  allowed,  and  in  what  not,  814. 
summoned  before  connnissioners  of  bankrupt,  807. 
quaere,  if  allowed  on  discontinuance,  after  countermand 
of  notice  of  trial,  080,  id.  {(:) 
coming  from  abroad,  814. 
mandamus  for  examining,  in  India,  813,  14. 
how  sworn,  on  arbitration,  825. 
must  not  be  interested  in  event  of  suit,  799. 
objections  to  credit  or  competency  of,  id.  007. 
being  bail,  how  restored  to  comjietcncy,  258,  9. 
mode  of  procuring  their  attendance; 

by  subpoena  ad  testificandum,  805,  &c.  1230. 
on  ti'ial,  id. 

inquiry,  137,  580. 
extent,  1050. 
what,  and  how  many  may  be  put  in  one  writ,  and  at  what  time, 

805. 

praecipe  for,  id. 

resealing,  and  serving,  id.  806. 


140, 

id. 

102, 

id. 

810. 

13,  § 

28, 

p.  SOT. 
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WITNESSES,  continued. 

mode  of  procuring  their  attendance,  continued. 
by  suhjjoena  ad  testificandum,  continued. 
with  a  duces  tecum,  806. 

regular  process  of  the  courts,  id. 
of  compulsory  obligation,  id. 
what  must  be  produced  on,  id. 
service  of  copy  of  subpoena,  and  payment  of  expenses,  id.  807. 

on  officer  of  court,  id. 
to  attend  commissioners  of  bank- 
rupt, 807. 
when  residing  out  of  jurisdiction  of  Great  Sessions,  806.  {f.\ 
to  give  evidence,  in  criminal  prosecutions,  806,  {k.)  810.  (a.) 
by  habeas  corpus  ad  testificandum,  809. 
when  it  lies,  or  not,  id. 
generally,  id. 
on  Stat.  43  Geo.  III.  c. 
44  Geo.  III.  c. 
3  Geo.  IV.  c. 
mode  of  obtaining,  and  executing  writ,  809,  10. 
cross-examination  of,  804. 

on  interrogatories,  811,  12. 
examination  of,  on  arbitration,  843,  4. 
proceedings  against,  for  not  attending,  808,  9. 
by  attachment,  id. 

when  summoned  on  courts  martial,  807. 
in  C.  P.,  479,  808,  9. 
against  attorney,  or  peer,  807. 
affidavit  for,  id. 
special  action  on  the  case,  id. 
action  on  stat.  5  Eliz.  c.  9,  §  12,  807. 
guilty  of  contempt  in  not  attending,  though  cause  not  called  on  for  trial, 

808. 
not  called  on  subpoena,  id. 
when  and  how  examined  on  interrogatories,  485,  810,  &c. 
before  judge  in  town,  810. 

commissioners  in  the  country,  or  abroad,  770,  71;  810,  &c. 
rule  or  order  for  examining  them,  485.  (</.) 
when  and  how  obtained,  810,  11. 
can  only  be  by  consent,  485,  [g.)  810,  11. 
proceedings  thereon,  811,  12. 
depositions  on,  810,  &c. 
evidence  of,.  811,  12. 
translating  into  English,  811. 

suppressing,  when  illegally  or  irregularly  taken,  812. 
costs  of  examination,  813. 
for  co-defendants,  on  acquittal,  861. 

after  judgment  by  default,  id. 
falsifying  testimony  of,  by  affidavit,  907. 
rejected,  when  no  ground  for  new  trial,  id. 
costs  of,  680,  760,  806,  7;  811,  {c.)  814,  15. 
compensation  for  loss  of  time  of,  815. 
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WITNESSES,  continual 

expense  of  cxpcriinent.s,  plans,  and  searcLes  by,  815. 
WOODLAND, 

ejectment  lies  for,  1100. 
WORDS, 
action  for,  4. 

limitation  of,  15. 
declaration  in,  441,  2;  445. 
pleas  in,  G45,  G51,  2. 
evidence  in,  582,  651,  2;  G82. 
damages  in,  882,  3. 
verdict  and  judgment  in,  1236,  7. 
arrest  of  judgment  in,  922. 
costs  in,  962,  969,  70. 
WORK  AND  LABOUR, 
action  for; 

aflSdavit  of  debt  in,  183,  4. 
striking  out  counts  in,  617. 
interest  not  recoverable  in,  871,  2. 
WRECK, 

justification  by  lord  of  manor,  to  take,  646. 
WRITS, 
original ; 

jwne,  reeordari  facias  loquelam  and  accedas  ad  ciiriam,  397,  414, 

15,  16. 
of  entry.     See  tit.  Entry, 
de  executione  judicii,  1159,  60. 
amendment  of,  109,  713. 
mesne :  See  tit.  Process. 

direction  of.     See  same  title, 

ac  etiam  in.     Sec  tit.  Ac  etiam. 

teste  and  return  of.     See  tit.  Teste  and  Return. 

signer  of,  43,  4. 

not  to  be  sealed  in  blank,  54.  * 

indorsements  on,  158,  9,  60. 

costs  of,  deposit  to  answer,  227,  kc. 

entry  of  on  foil,  in  K.  B.,  162. 

c.  r.,  id. 

returns  to.     See  tit.  luturns. 

amendment  of,  130,  148,  150,  154,  5;  161,  448,  712. 

quashing,  160,  61;  167,  176,  7;  488. 

motion  for,  488. 
pleas  in  a])atement  to.     Sec  tit.  Pleas  and  Pleading. 
of  inquiry.     See  tit.  Inquiry. 
final :   See  tit.  Process. 

amendment  of,  712,  13,  14;  999,  1020,  1028. 
indorsement  on,  by  custos  bnvinm,  308. 
for  removal  of  causes  from  inferior  courts : 
certiorari,  397,  &c. 
habeas  corpus,  397,  404,  &c. 
sealing  bill  of  exceptions,  864. 
u 
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WRITS,  continued. 
judicial,  continued. 

to  confess  or  deny  seal,  865. 
of  scire  facias.     See  tit.  Scire  Facias. 
error  :  See  tit.  Error, 
certiorari  in.     See  tit.  Certiorari. 
WRONGS, 

action  for,  4,  5.         . 

by  and  against  whom  brought,  9. 
limitation  of,  15. 

immediate,  or  consequential,  440,  41. 
how  stated  in  declaration.     See  tit.  Declaration. 

Y. 

YARMOUTH; 

court  of  requests  for,  957. 
YEAR, 

for  scire  facias^  how  computed,  1103. 
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